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INTRODUCTION 


The  decisions  ot  the  United  States  Railroad  Labor  Board  are 
printed  annually  in  accordance  with  the  requirements  of  paragraph 
5,  section  308  of  the  transportation  act,  1920,  which  stipulates  that 
the  board — 

Shall  at  least  annually  collect  and  publish  the  decisions  and  regulations  of 
the  Labor  Board  and  the  adjustment  boards,  and  all  court  and  administrative 
decisions  and  regulations  of  the  commission  in  respect  to  this  title,  together 
with  a cumulative  index  digest  thereof. 

The  sixth  annual  edition  of  the  decisions  of  the  United  States 
Railroad  Labor  Board  covers  decisions  Nos.  2774  to  4000,  inclusive, 
The  subjects  included  are  the  same  as  those  used  in  previous  edi- 
tions, and  the  general  arrangement  of  style  and  order  is  maintained. 
For  convenient  reference,  the  book  has  been  divided  into  four  parts, 
as  follows: 

Part  1. — Decisions. 

Part  2. — Addenda. 

Part  3. — Interpretations. 

Part  4. — Appendix. 

The  general  index  to  this  volume  consists  of  a subject  index,  and 
an  alphabetical  index  of  the  carriers  and  organizations  showing  the 
decisions  in  which  they  are  named  as  parties.  That  portion  of  the 
index,  however,  which  is  most  extensive  and  which  will  be  more 
generally  utilized  is  the  subject  index  to  decisions,  and  in  order  that 
those  who  have  occasion  to  use  this  portion  of  the  index  may  have 
some  idea  of  the  scheme  of  classification  of  subjects,  an  explanation 
of  its  construction  will  be  found  immediately  preceding  the  subject 
index  to  decisions,  together  with  a table  of  main  classifications.  As 
an  adjunct  to  the  general  index,  tables  have  been  prepared  showing 
the  dockets  and  cases  disposed  of  and  in  juxtaposition  the  decision 
numbers  assigned,  also  tables  listing  decisions  and  addenda  which 
have  been  amended  or  interpreted. 

A cumulative  index  of  Volumes  I to  V was  printed  as  a supple- 
ment to  Volume  V and  is  bound  within  the  covers  of  that  publica- 
tion. 
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PART  1 


DECISIONS  ::  1925 


DECISIONS  OF  THE  UNITED  STATES  RAILROAD 
LABOR  BOARD 


DECISION  NO.  2774— DOCKET  4298 

Chicago,  III.,  January  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Kansas  City  Southern  Railway  Co.,  Texarkana  & 

Fort  Smith  Railway  Co. 

Question. — Request  of  the  employees  for  revision  of  rule  72  of 
clerks’  agreement. 

Statement. — Rule  72  of  the  clerks’  agreement  with  this  carrier 
reads  as  follows : 

The  pay  of  women  employees  for  the  same  class  of  work  shall  be  the  same 
as  that  of  men,  and  their  working  conditions  will  be  healthful  and  fitted  to 
their  needs. 

On  June  25,  1924,  the  employees  served  30  days’  notice  of  desire  to 
revise  this  rule,  proposing  that  it  be  changed  to  read  as  follows : 

Rule  72.  The  pay  of  women  employees  for  the  same  class  of  work  shall  be 
the  same  as  that  of  men,  and  their  working  conditions  will  be  healthful  and 
fitted  to  their  needs.  Women  employees  shall  not  be  taken  out  of  service 
because  they  marry,  and  any  alleged  practice  pertaining  to  this  that  the 
management  now  claims  to  be  in  effect  is  hereby  canceled.  There  shall  be  no 
discrimination  practiced  by  the  management  against  women  employees,  and  all 
rules  of  this  agreement  shall  apply  equally  to  both  sexes  under  all  conditions. 

In  requesting  this  change  the  representatives  of  the  employees 
made  the  following  statement : 

We  regretfully  find  that  it  is  necessary  to  disturb  the  present  rule,  but 
events  subsequent  to  the  signing  of  the  present  agreement  call  for  a clear  and 
definite  understanding  as  to  the  rights  of  women  employees.  As  you  are  aware, 
certain  officials  of  the  carrier  are  contending  that  there  is  in  effect  an  alleged 
practice  requiring  the  discontinuance  of  service  with  the  carrier  of  women 
employees  who  marry,  which  in  our  opinion  is  in  direct  contradiction  of  specific 
and  implied  provisions  of  our  present  agreement.  We  therefore  feel  that  our 
proposed  change  in  the  above-numbered  rule  is  just  and  reasonable  and  will 
facilitate  the  application  of  the  provisions  of  the  agreement  to  women  em- 
ployees particularly. 

Conferences  were  held,  but  no  agreement  was  reached,  and  the 
dispute  was  submitted,  ex  parte  by  the  employees,  to  the  Railroad 
Labor  Board  for  decision. 

Employees  contend  that  the  proposed  revision  is  just  and  reason- 
able and  that  the  rule  proposed  by  them  should  be  incorporated  in 
the  agreement. 

The  carrier  contends  that  the  rule  now  appearing  in  the  agree- 
ment is  practically  identical  with  that  appearing  in  agreements  with 
other  carriers  in  the  same  terrtiory;  that  there  are  a great  many 
circumstances  which  might  arise  in  which  the  proposed  rule  would 
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make  it  very  embarrassing  to  the  carrier  to  maintain  proper  dis- 
cipline; and  that  married  women  who  attempt  to  carry  on  house- 
keeping and  handle  their  work  at  the  same  time  are  liable  to  slight 
one  or  the  other,  which  is  a difficult  situation  to  deal  with  in  any 
event  and  would  be  much  more  so  with  the  proposed  rule  in  effect. 
The  carrier  states  that  the  circumstances  have  been  explained  to  the 
committee  and  request  that  the  proposed  revision  be  denied. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
practice  of  requiring  women  employees  to  relinquish  their  positions 
solely  because  they  marry  is  neither  just  nor  reasonable;  they  should 
be  permitted  to  retain  their  positions  so  long  as  they  satisfactorily 
fulfill  the  requirements  thereof. 

Decision—  Add  to  rule  72  of  the  clerks’  agreement  with  these  car- 
riers the  following  language:  “Women  employees  shall  not  be  taken 
out  of  service  by  reason  of  their  marriage  so  long  as  this  does  not 
prevent  them  from  satisfactorily  fulfilling  the  requirements  of  the 
position  occupied.” 


DECISION  NO.  2775— DOCKET  4547 

Chicago,  III.,  January  16,  1925 


United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago,  Rock  Island  & Pacific  Railway  and  Chicago,  Rock 
Island  & Gulf  Railway 


Question. — Request  of  the  employees  to  have  Decision  No.  2687 
(Y,  R.  L.  B.  810)  incorporated  in  the  present  agreement  with  the 
maintenance-of-way  employees. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — On  May  21,  1924,  the  general  chairman  of  the  mainte- 
nance-of-way  employees  wrote  to  L.  C.  Fritch,  vice  president,  giving  30  days’ 
notice,  in  accordance  with  rule  56  of  the  present  agreement,  regarding  certain 
changes  in  certain  rules  in  the  agreement.  On  May  28,  1924,  acknowledgment 
was  received  from  the  management  that  a date  would  be  set  for  conference. 
On  August  5 and  6 conferences  were  held  but  an  agreement  was  not  effected, 
and  on  August  8 the  following  letter  was  received  by  the  general  chairman : 


File  36440.  Chicago,  III.,  August  8,  192 4. 

Mr.  G.  W.  Wilson, 

208  Manhattan  Building,  Kansas  City,  Mo. 


Dear  Sir  : In  connection  with  our  conference  August  5 and  6 to  discuss  revi- 
sion of  certain  rules  listed  in  your  letter  of  May  21,  1924,  addressed  to  Mr. 
Fritch : 

This  will  confirm  the  understanding  reached  at  the  close  of  the  conference 
that  any  change  in  overtime  provisions  for  the  ninth  and  tenth  hour  of  con- 
tinuous service  on  week  days  and  for  service  rendered  on  Sundays  and  holi- 
days, which  items  are  now  covered  by  our  agreement  in  rules  32,  33,  and  34, 
that  are  authorized  by  the  Railroad  Labor  Board  in  connection  with  the  dis- 
putes now  pending  from  some  21  carriers,  will  be  placed  in  effect  on  the  “Rock 
Island  ” effective  same  date  the  Railroad  Labor  Board’s  decision  is  effective, 
and  that  other  rules  of  our  present  agreement  will  remain  in  effect  unless 
changed  by  mutual  agreement. 

Yours  truly, 


(Signed)  F.  H.  Frey. 


When  the  Railroad  Labor  Board  rendered  Decision  No.  2687,  conference 
was  arranged  with  representatives  of  the  carrier  for  the  purpose  of  incor- 
porating said  decision  in  the  agreement.  Failing  to  reach  an  agreement  this 
joint  submission  is  presented  for  decision. 
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Employees'  position. — As  outlined  in  the  statement  of  facts,  certain  requests 
were  made  by  the  employees  for  certain  changes  in  the  present  agreement. 
Conferences  were  held  but  a settlement  was  not  effected.  An  understanding 
was  reached,  as  outlined  in  Mr.  Frey’s  letter  to  Mr.  Wilson  under  date  of 
August  8,  1924,  file  36440,  above  quoted. 

The  employees  believed  that  this  would  serve  the  same  purpose  as  though 
they  were  parties  to  the  dispute  contained  in  Docket  4040.  When  the  decision 
was  rendered  conference  was  arranged  for  the  purpose  of  having  the  decision, 
in  accordance  with  the  above-quoted  letter,  incorporated  in  the  present  agree- 
ment. However,  at  the  conferences  the  representatives  of  the  carrier  took 
the  position  that  due  to  certain  local  conditions  the  decision  should  be  modified. 

We  believe  the  contents  of  the  letter  above  quoted  should  definitely  settle 
the  controversy,  since  if  this  understanding  had  not  been  reached  the  dis- 
pute would  have  been  filed  with  the  board  and  the  Rock  Island  system 
would  have  been  included  in  Decision  No.  2687.  We  contend  that  the  decision 
automatically  becomes  effective  and  hope  the  board  will  concur  with  our 
contention. 

Carrier's  position.- — The  Railroad  Labor  Board’s  Decision  No.  2687,  Docket 
4040,  effective  December  1,  1924,  contains  the  following  provision : 

“The  employees  have  stated  many  times  that  the  rules  providing  for  the 
payment  of  punitive  overtime  are  primarily  for  the  purpose  of  curtailing 
the  amount  of  overtime  worked,  rather  than  to  increase  the  earnings  of  the 
individuals  * * *. 

“ * * * Laborers  employed  in  and  around  shops  and  roundhouses  are 

usually  governed  by  the  same  bulletin  notices  as  mechanics,  helpers,  and  appren- 
tices employed  in  shops,  roundhouses,  car  yards,  train  yards,  etc.,  therefore,  to 
apply  a different  basic  overtime  rule  to  employees  who  constantly  come  in 
contact  with  one  another,  and  who  are  governed  by  the  same  general  bulletins, 
shop  practices,  rules,  etc.,  seems  now  to  the  board  to  be  inconsistent.” 

We  understand  that  the  Railroad  Labor  Board’s  decision  providing  for  time 
and  one-half  for  shop  laborers  after  eight  hours’  continuous  service — and 
which  we  consider  the  decision  implies  should  be  allowed  by  the  following 
expression,  “ all  service  continuous  with” — is  predicated  upon  the  fact  that  the 
board  has  established  rules  providing  for  time  and  one-half  after  eight  hours 
for  shop  mechanics,  helpers,  and  apprentices,  which  rules  are  in  effect  on 
certain  railroads.  But  this  is  not  true  in  so  far  as  the  Rock  Island  is  con- 
cerned, as  our  shop  agreement  now  in  effect  has  the  following  provisions : 
“ Rule  1.  Hours  of  service. — * * * The  management  reserves  the  right 

to  increase  the  assigned  hours  above  8 but  not  to  exceed  10. 

“ Working  hours  for  all  employees  wil  be  bulletined. 

“ Rule  6.  Overtime. — Work  performed  after  bulletined  hours  will  be  paid 
for  on  the  actual  minute  basis  at  rate  of  time  and  one-half  up  to  starting  time  of 
employee’s  regular  shift,  except  as  hereafter  provided  in  these  rules  * * 

The  carrier  has,  therefore,  proposed  the  following  rule  for  the  employees  rep- 
resented by  the  maintenance-of-way  organization : 

“ Except  for  the  classes  enumerated  in  the  following  paragraph,  and  as  other- 
wise provided  in  these  rules,  the  ninth  and  tenth  hours  when  worked  continu- 
ous with  regular  work  period  shall  be  paid  for  at  pro  rata  hourly  rate;  be- 
yond the  tenth  hour  shall  be  paid  for  at  the  rate  of  time  and  one-half  on  the 
minute  basis. 

“ For  laborers  employed  in  and  around  shops  and  roundhouses,  engine  watch- 
men, engine  wipers,  fire  builders,  ash-pit  men,  flue  borers,  coal  passers,  turn- 
table operators,  hoisting  engineers,  hoisting  firemen  (in  shops  and  shop  yards), 
coal-chute  men,  and  other  similar  unskilled  classes  in  the  maintenance-of- 
equipment  department  (including  their  gang  leaders),  covered  by  the  provi- 
sions of  this  agreement,  work  performed  after  bulletined  hours  shall  be  paid 
for  on  the  actual  minute  basis  at  rate  of  time  and  one-half  up  to  starting  of 
an  employee’s  regular  shift,  except  as  otherwise  provided  in  these  rules.  Bul- 
letined hours  will  not  be  less  than  8 nor  more  than  10.” 

Our  shop  mechanics,  helpers,  and  apprentices  when  assigned  to  eight  hours 
a day  do  receive  time  and  one-half  for  time  worked  beyond  the  eighth  hour. 
If  assigned  to  nine  hours  regularly  by  bulletin,  pro  rata  rate  applies  to  the  ninth 
hour,  and  if  any  time  is  worked  beyond  the  bulletined  nine  hours,  time  and 
one-half  is  allowed  for  all  time  beyond  the  ninth  hour,  etc.  It  is  our  position, 
therefore,  that  the  shop  laborers  should  be  paid  on  the  same  basis,  and  that  to 
allow  penalty  time  on  the  basis  of  time  and  one-half  after  eight  hours,  even 
though  hours  are  bulletined  for  a longer  period  than  eight  hours,  would  create 
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exactly  the  same  condition  that  was  complained  of  by  the  maintenance-of-way 
representatives  on  other  roads  where  the  shop  mechanics,  helpers,  and  appren- 
tices were  receiving  time  and  one-half  after  eight  hours,  as  compared  with  pro 
rata  rate  for  the  laborers. 

In  other  words,  if  the  position  of  the  employees  is  sustained  we  would  have 
approximately  7,000  men  being  paid  on  one  basis  while  around  2,212  shop  labor- 
ers would  be  paid  on  another  and  different  basis.  This,  the  management  feels, 
would  be  inconsistent  and  therefore  requests  the  board  to  give  consideration  to 
the  local  situation  on  the  Rock  Island  and  to  authorize  as  fair  and  just  the 
payment  of  overtime  to  shop  laborers  on  the  same  basis  as  overtime  is  allowed 
to  the  shop  mechanics,  laborers,  and  apprentices  who  work  alongside  and  with 
the  shop  laborers,  which  method  of  payment,  we  have  been  given  direct  assur- 
ance by  the  interested  employees,  they  really  desire. 

The  carrier  maintains  that  the  standard  8-hour  day  is  not  in  any  way 
changed  or  jeopardized  by  rules  now  in  effect  or  herein  proposed,  but  that  the 
rules  merely  provide  the  method  and  basis  on  which  overtime  beyond  the  stand- 
ard eight  hours  a day  will  be  paid. 

Decision. — The  communication  of  the  carrier  hereinbefore  quoted 
was  to  the  effect  that  any  change  in  overtime  provisions  for  the  ninth 
and  tenth  hour  of  continuous  service  on  week  days  and  for  service 
rendered  on  Sundays  and  holidays  authorized  by  the  Railroad  Labor 
Board  would  be  placed  in  effect  by  this  carrier.  Therefore,  that  por- 
tion of  the  board’s  decision  relating  to  overtime,  as  above  referred 
to,  shall  be  placed  in  effect  on  this  carrier. 


DECISION  NO.  2776.— DOCKETS  4214,  4215,  4388 

Chicago , III.,  January  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Atlantic  Coast  Line  Railroad  Company,  et  al. 

/ Subject  of  the  dispute. — This  decision  is  upon  a controversy  or 
dispute  between  the  carriers  named  below  and  the  classes  of  em- 
ployees named  herein  represented  by  the  organization  named  below. 
The  subject  matter  of  the  dispute  is  what  shall  constitute  just  and 
reasonable  rates  of  pay  and  rules  and  working  conditions,  and 
includes  requests  for  adjustment  of  inequalities  in  rates  of  pay  of 
certain  e nployees. 

Parties  to  the  dispute. — The  carriers  and  organization  parties  to 
this  dispute  are  as  follows : 

1.  CARRIERS 

Atlantic  Coast  Line  Railroad  Co.1 
Boston  & Albany  Railroad. 

Boston  & Maine  Railroad. 

Buffalo,  Rochester  & Pittsburgh  Railway  Co. 

Chicago  & Eastern  Illinois  Railway  Co. 

Chicago  & North  Western  Railway  Co. 

Chicago  & Western  Indiana  Railroad  Co. 

Chicago,  Burlington  & Quincy  Railroad  Co. 

Chicago,  Great  Western  Railroad  Co. 

Chicago,  Indianapolis  & Louisville  Railway  Co. 

Chicago,  Milwaukee  & St.  Paul  Railway  Co.  (lines  east  and  west) . 
Cincinnati,  New  Orleans  & Texas  Pacific  Railway  Co. 

Colorado  & Southern  Railway  Co. 


1 Rates  and  rules. 
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Cupples  Station  of  St.  Louis,  including  affiliated  companies. 

Denver  & Rio  Grande  Western  Railroad  system. 

Rio  Grande  Southern  Railroad  Co. 

Denver  Union  Terminal  Railway  Co. 

Des  Moines  Union  Railway  Co. 

Duluth,  South  Shore  & Atlantic  Railway  Co. 

Mineral  Range  Railroad  Co. 

Erie  Railroad  Co. 

Fort  Worth  & Denver  City  Railway  Co. 

Wichita  Valley  Railway  Co. 

Great  Northern  Railway  Co. 

Illinois  Central  Railroad  Co. 

Yazoo  & Mississippi  Valley  Railroad  Co. 

Indianapolis  Union  Railway  Co. 

Jacksonville  Terminal. 

Joplin  Union  Depot  Co. 

Kansas  City  Southern  Railway  Co. 

Texarkana  & Fort  Smith  Railway  Co. 

Kansas  City  Terminal  Railway  Co. 

Maine  Central  Railroad  Co. 

Portland  Terminal. 

Michigan  Central  Railroad  Co. 

Minneapolis  & St.  Louis  Railroad  Co.1 
Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co. 

Missouri  Pacific  Railroad  Co. 

New  York  Central  Railroad  Co.  (lines  east  and  west). 

New  York,  Chicago  & St.  Louis  Railroad  Co.1 

Lake  Erie  & Western  District,1  including  Fort  Wayne,  Cincin- 
nati & Louisville  Railroad  Co. 

Nickel  Plate  District.1 

New  York,  New  Haven  & Hartford  Railroad  Co. 

Central  New  England  Railway  Co. 

Northern  Pacific  Railway  Co. 

Pennsylvania  Railroad  system. 

Baltimore,  Chesapeake  & Atlantic  Railway  Co. 

Maryland,  Delaware  & Virginia  Railway  Co. 

Pere  Marquette  Railway  Co. 

St.  Louis  Southwestern  Railway  Co. 

St.  Louis  Southwestern  Railway  Co.  of  Texas. 

St.  Paul  Union  Depot  Co. 

Southern  Pacific  Lines  in  Texas  & Louisiana. 

Spokane,  Portland  & Seattle  Railway  Co. 

Oregon  Electric  Railway  Co. 

Oregon  Trunk  Railway. 

United  Railways  Co. 

Terminal  Railroad  Association  of  St.  Louis,  including  affiliated  lines. 
Texas  Pacific-Missouri  Pacific  Terminal  Railroad  of  New  Orleans. 
Union  Pacific  Railroad  Co. 

Ogden  Union  Railway  & Depot  Co. 

Oregon  Short  Line  Railroad  Co. 

Oregon- Washington  Railroad  & Navigation  Co. 

St.  Joseph  & Grand  Island  Railway  Co. 


1 Rates  and  rules. 


6 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  2776] 


2.  ORGANIZATION 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 

Express  and  Station  Employees. 

Nature  of  the  'proceedings. — In  conformity  with  the  provisions 
of  the  transportation  act,  1920,  the  carriers  and  employees  named 
herein  have  held  or  attempted  to  hold  conferences  on  the  subject 
matter  of  this  dispute,  and  all  controversies  not  having  been  de- 
cided in  such  conferences  were  referred  to  the  Railroad  Labor  Board 
for  decision. 

In  the  list  of  carriers  parties  hereto,  an  asterisk  is  used  to  indi- 
cate the  carriers  whose  submissions  cover  rates  and  rules;  where  no 
asterisk  is  used  submissions  cover  rates  only. 

Opinion. — The  observations  made  in  Decision  No.  1986  (IV,  R. 
L.  B.  681)  generally  apply  in  the  present  dispute.  It  is  the  opinion 
of  the  Railroad  Labor  Board  that  the  employees  of  the  carriers 
parties  hereto,  not  affected  by  Decision  No.  1986,  should  receive  the 
same  treatment  as  that  accorded  the  employees  increased  by  that 
decision,  and  it  is  to  accomplish  this  purpose  that  the  board  has 
rendered  its  decision  in  the  present  case. 

Decision. — The  Railroad  Labor  Board  therefore  decides  upon  the 
evidence  submitted  that  the  following  rules  and  increases  in  rates 
of  pay  shall  apply  to  each  of  the  carriers  party  to  this  decision  in 
so  far  as  any  particular  rule  or  question  of  wages  is  shown  by  the 
respective  submissions  to  be  in  dispute. 

Article  I.  Rules 

VACATIONS 

Clerks  who  on  January  1 have  been  in  continuous  service  of  the 
carrier  one  year  or  more  will  be  granted  annual  vacations  with  pay, 
provided  the  work  is  kept  up  by  other  clerks  and  there  is  no  ex- 
pense to  the  carrier  involved  in  granting  the  vacations. 

Heads  of  the  departments  when  granting  vacations  will  give 
clerks  who  on  January  1 have  been  in  the  service  continuously  one 
year  and  less  than  two  years,  one  week  or  six  working-days;  those 
in  service  two  years  and  less  than  three  years,  ten  days  or  nine 
working-days;  those  in  service  three  years  and  over,  two  weeks  or 
twelve  working-days. 

SICK  LEAVE 

Where  the  work  of  an  employee  is  kept  up  by  other  employees 
without  cost  to  the  carrier,  a clerk  who  has  been  in  continuous 
service  of  the  carrier  one  year  and  less  than  two  years  will  not 
have  deduction  made  from  his  pay  for  time  absent  on  account  of 
a bona  fide  case  of  sickness  until  he  has  been  absent  six  working- 
days  in  the  calendar  year;  a clerk  who  has  been  in  continuous 
service  two  years  and  less  than  three  years,  nine  working-days;  a 
clerk  who  has  been  in  continuous  service  three  years  or  longer, 
twelve  working-days.  Deductions  will  be  made  beyond  the  time 
allowance  specified  above. 
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The  employing  officer  must  be  satisfied  that  the  sickness  is  bona 
fide  and  that  no  additional  expense  to  the  carrier  is  involved.  Sat- 
isfactory evidence  as  to  sickness  in  the  form  of  a certificate  from  a 
reputable  physician,  preferably  a company  physician,  will  be  re- 
quired in  case  of  doubt. 

The  above  limits  of  sick  leave  may  be  extended  in  individual  meri- 
torious cases  and  under  the  conditions  specified,  but  only  by  agree- 
ment of  the  representatives  of  the  carrier  and  of  the  employees. 

SATURDAY  AFTERNOON  SERVICE 

Only  such  employees  as  are  in  the  judgment  of  the  management 
necessary  to  perform  the  business  of  the  carrier  shall  be  required 
to  work  on  Saturday  afternoons,  and  no  deduction  shall  be  made 
from  the  pay  of  the  employees  relieved. 

SUNDAY  AND  HOLIDAY  WORK 

Work  performed  on  Sunday  and  the  following  legal  holidays, 
namely,  New  Year’s  Day,  Washington’s  Birthday,  Decoration  Day, 
Fourth  of  July,  Labor  Day,  Thanksgiving  Day,  and  Christmas  (pro- 
vided when  any  of  the  above  holidays  fall  on  Sunday,  the  day  ob- 
served by  the  State,  Nation,  or  by  proclamation  shall  be  considered 
the  holiday)  shall  be  paid  at  the  rate  of  time  and  one-half,  except  that 
employees  necessary  to  the  continuous  operation  of  the  carrier  and 
who  are  regularly  assigned  to  such  service  will  be  assigned  one  regu- 
lar day  off  duty  in  seven,  Sunday  if  possible,  and  if  required  to  work 
on  such  regularly  assigned  seventh  day  off  duty  they  will  be  paid 
at  the  rate  of  time  and  one-half  time;  when  such  assigned  day  off 
duty  is  not  Sunday,  work  on  Sunday  will  be  paid  for  at  straight-time 
rate. 

WORKING-DAYS 

Nothing  herein  shall  be  construed  to  permit  the  reduction  of  days 
for  the  employees  covered  by  these  rules  below  six  per  week,  except 
that  this  number  may  be  reduced  in  a week  in  which  holidays  occur 
by  the  number  of  such  holidays. 

REDUCTION  OF  WORKING  HOURS 

Bequest  that  daily  rate  of  employees,  whose  weekly  assignment 
is  reduced  from  seven  to  six  days  by  the  application  of  rule  covering 
Sunday  and  holiday  work,  be  increased  to  the  extent  that  then- 
weekly  earnings  shall  not  be  reduced  by  the  loss  of  the  seA^enth  day 
is  denied. 

Article  II.  Rates  of  Pay 

(1)  Each  of  the  carriers  party  hereto  shall,  in  so  far  as  a dispute 
exists  and  is  before  the  Railroad  Labor  Board,  make  increases  in 
the  rates  of  pay  heretofore  established  by  the  board  for  the  specific 
classes  of  employees  involved  in  this  dispute  in  accordance  with  the 
schedule  of  increases  herein  specified,  except  that  no  increases  are 
authorized  for  the  classes  of  employees  of  the  carriers  herein  in- 
volved which  were  increased  by  Decision  No.  1986. 
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(2)  The  increases  in  wages  hereby  authorized  shall  be  effective  as 
of  January  16,  1925,  and  shall  be  made  in  accordance  with  the 
following  schedule  of  increases,  which  designates  the  employees 
affected  and  prescribes  the  general  instructions  governing  applica- 
tion and  interpretation: 

SCHEDULE  OF  INCREASES 

Section  1.  Storekeepers,  assistant  storekeepers,  chief  clerks,  fore- 
men, subforemen,  and  other  clerical  supervisory  forces,  2 cents. 

Sec.  2.  (a)  Clerks  with  an  experience  of  two  or  more  years  in 
railroad  clerical  work,  or  clerical  work  of  a similar  nature  in 
other  industries,  or  where  their  cumulative  experience  in  such  cleri- 
cal work  is  not  less  than  two  years,  2 cents. 

( b ) Clerks  with  an  experience  of  one  year  and  less  than  two  years 
in  railroad  clerical  work,  or  clerical  work  of  a similar  nature  in 
other  industries,  or  where  their  cumulative  experience  in  such  cleri- 
cal work  is  not  less  than  one  year,  2 cents. 

Sec.  3.  (a)  Clerks  whose  experience  as  above  defined  is  less  than 
one  year,  1 cent. 

(&)  Clerks  without  previous  experience  hereafter  entering  the 
service  (and  those  now  in  the  service  on  a monthly  rate)  shall  be 
paid  at  the  rate  of  $2.35  per  day  for  the  first  six  months  and  $2.75 
per  day  for  the  second  six  months. 

(Note. — For  the  class  in  section  3(&),  whether  now  in  the  service  or  here- 
after employed,  establish  the  rate  specified  therein.) 

Sec.  4.  Train  and  engine  crew  callers,  assistant  station  masters, 
train  announcers,  gatemen,  and  baggage  and  parcel-room  employees 
(other  than  clerks),  2 cents. 

Sec.  5.  Janitors,  elevator  operators,  office,  station  and  warehouse 
watchmen,  and  employees  engaged  in  assorting  waybills  and  tickets, 
operating  appliances  or  machines  for  perforating,  addressing  en- 
velopes, numbering  claims  and  other  papers,  gathering  and  dis- 
tributing mail,  adjusting  dictaphone  cylinders,  and  other  similar 
work,  1 cent. 

Sec.  6.  Office  boys,  messengers,  chore  boys,  and  other  employees 
under  18  years  of  age  filling  similar  positions,  and  station  attend- 
ants, no  increase. 

Sec.  7.  Station,  platform,  warehouse,  transfer,  dock,  pier,  store- 
room, stockroom,  and  team-track  freight  handlers  or  truckers,  and 
others  similarly  employed,  1 cent. 

Sec.  8.  The  following  differentials  shall  be  maintained  between 
truckers  and  the  classes  named  below : 

(a)  Sealers,  scalers,  and  fruit  and  perishable  inspectors,  1 cent 
per  hour  above  truckers’  rates  as  established  under  section  7. 

(b)  Stowers  or  stevedores,  callers  or  loaders,  locators  and  coopers, 
2 cents  per  hour  above  truckers’  rates  as  established  under  section  7. 

The  above  shall  not  operate  to  decrease  any  existing  higher  dif- 
ferentials. 

Sec.  9.  All  common  laborers  in  and  around  stations,  storehouses, 
and  warehouses  not  otherwise  provided  for,  2 cents. 

Sec.  10.  Telephone  switchboard  operators,  no  increase. 
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Sec.  11.  For  miscellaneous  classes  of  foremen  and  other  em- 
ployees named  in  connection  with  a carrier  affected  by  this  decision, 
but  not  specifically  listed  under  any  section  in  the  classified  schedule 
of  increases,  add  an  amount  equal  to  the  increases  specified  for  the 
respective  classes  to  which  the  miscellaneous  classes  herein  referred 
to  are  analogous. 

Article  III.  General  Application 

The  increases  in  wages  herein  established  and  the  rules  hereby 
promulgated  shall  be  effective  January  16,  1925. 

The  sum  of  the  increases  granted  to  the  employees  in  each  section 
shall  be  distributed  by  joint  action  of  the  representatives  of  the  car- 
rier and  of  the  employees  in  such  a manner  as  to  bring  about  as  near 
as  may  be  just  and  equitable  rates  for  the  employees  in  each  of  the 
various  sections  for  which  increases  are  provided.  In  the  event  of  a 
disagreement  as  to  the  said  distribution,  the  matter  may  be  referred 
to  the  Kailroad  Labor  Board  for  settlement. 

Article  IV.  Interpretation  of  Decision 

Should  a dispute  arise  between  the  management  and  the  employees 
of  any  of  the  carriers  as  to  the  meaning  and  intent  of  this  decision 
which  can  not  be  decided  in  conference  between  the  parties  directly 
interested,  such  dispute  shall  be  handled  in  the  manner  prescribed 
by  the  transportation  act,  -1920. 


DECISION  NO.  2777.— DOCKET  3046 

Chicago,  III.,  January  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 
(Lines  West) 

Question. — Claim  of  the  employees  for  proper  rate  of  pay  for 
three  positions  at  Tacoma  docks  under  rule  35  of  the  agreement,  and 
retroactive  adjustment  in  their  pay. 

Statement. — Prior  to  September  10,  1921,  watchmen  having  police 
authority  were  employed  at  Oriental  Docks  Nos.  1 and  2,  Tacoma, 
Wash.,  whose  duties  embraced  the  surveillance  of  the  docks,  ware- 
houses, and  other  property  of  the  carrier  in  the  immediate  vicinity 
and  the  punching  of  clocks  at  certain  intervals.  Effective  September 
10,  1921,  these  positions  were  abolished  and  new  ones  created  under 
the  title  of  janitors  and  sweepers,  and  the  duties  of  the  incumbents  of 
these  positions  are  to  see  that  the  warehouse  doors  are  closed  when 
the  work  of  loading  freight  is  completed,  punching  the  time  clocks, 
and  patrolling  the  premises  inside  the  warehouses  and  docks,  but  they 
do  not  now  have  police  authority.  When  the  new  positions  of  jani- 
tors and  sweepers  were  created  the  carrier  established  a rate  of  $70  a 
month  for  them,  based  on  six  working  days  per  week  with  prorata 
time  for  Sundays  and  legal  holidays.  The  clerks’  organization  takes 
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exception  to  the  rate  established  for  the  positions  and  contends  that 
the  rate  was  not  fixed  in  accordance  with  rule  35  of  the  agreement, 
which  reads  as  follows: 

Wages  for  new  positions  shall  be  in  conformity  with  the  wages  for  positions 
of  similar  kind  or  class  in  the  seniority  district  where  created. 

The  employees  state  that  at  the  time  the  positions  of  janitors  and 
sweepers  were  established  other  positions  having  the  same  classifica- 
tion and  requiring  similar  work  were  paid  at  the  rate  of  $3.33%  per 
day,  and  the  employees  contend  that  that  rate  should  be  paid  and 
necessary  adjustment  made  in  the  pay  of  the  employees. 

The  carrier  states  that  the  classification  of  janitors  and  sweepers  is 
erroneous  when  consideration  is  given  to  the  work  performed  by  the 
employees  involved  in  this  dispute,  as  they  do  not  perform  any  sweep- 
ing, and  the  employee  who  receives  the  rate  of  $3.33%  a day  has 
been  for  a number  of  years,  and  is  now,  in  a position  that  requires 
more  arduous  labor  and  continuous  application  to  duty  because  of  the 
fact  that  he  spends  a large  portion  of  his  time  in  sweeping,  which  is 
not  performed  by  the  employees  involved  in  this  dispute.  In  giving 
consideration  to  the  rate  of  pay  when  the  positions  were  created,  due 
attention  was  given  to  the  character  of  work  performed  and  the  labor 
in  connection  with  the  assignment  of  each  of  the  positions,  and  they 
were  not  regarded  as  being  comparable  with  the  positions  of  em- 
ployees who  are  paid  the  rate  of  $3.33%  a day. 

The  carrier  contends  that  in  establishing  the  new  positions  at  the 
dock  warehouses  at  Tacoma  it  was  privileged  to  fix  rates  to  conform 
with  the  responsibilities  devolving  upon  the  employees  just  as  long 
as  the  rate  was  equal  to  or  above  the  minimum  established  by  the 
Kailroad  Labor  Board  for  employees  engaged  in  station  service. 

Decision. — The  Bailroad  Labor  Board  decides  that  the  employees 
involved  in  this  dispute  shall  be  paid  the  rate  of  $3.33%  a day  from 
September  10,  1921,  and  adjustment  shall  be  made  in  their  pay  retro- 
active to  that  date. 


DECISION  NO.  2778.— DOCKET  3047 
Chicago,  III.,  January  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Com- 
pany (Lines  West) 

Question. — Protest  of  Thomas  L.  Jackson  and  others  employed 
as  extra  gang  timekeepers  against  the  rate  of  $75  a month  that  was 
established  by  the  carrier  on  May  1,  1922,  and  claim  of  the  em- 
ployees for  the  difference  between  this  rate  and  that  previously 
in  effect  based  on  rules  34  and  35  of  the  agreement. 

Statement. — Effective  May  1,  1922,  the  carrier  established  a rate 
of  $75  a month  for  new  positions  of  extra  gang  timekeepers.  The 
employees  protested  against  that  rate,  basing  their  contention  upon 
rules  34  and  35  of  the  agreement,  which  read  as  follows : 

Rule  34.  Positions  (not  employees)  shall  be  rated  and  the  transfer  of  rates 
from  one  position  to  another  shall  not  be  permitted. 

Rule  35.  The  wages  for  new  positions  shall  be  in  conformity  with  the  wages 
for  positions  of  similar  kind  or  class  in  the  seniority  districts  where  created. 
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The  employees  state  that  early  in  J une,  1922,  bulletins  were  posted 
by  the  carrier  calling  for  applications  for  the  position  of  extra  gang 
timekeeper  at  the  rate  of  $75  a month,  and  after  they  objected  to 
the  establishment  of  that  rate  the  bulletins  were  corrected  to  show 
a rate  of  $2.9414  a day.  Mr.  Jackson,  wThose  seniority  dated  from 
February  11,  1920,  and  who  held  a position  of  extra  gang  time- 
keeper at  the  time  the  extra  gangs  were  taken  off  in  1921,  made 
application  and  was  awarded  the  position  of  timekeeper  on  extra 
gang  No.  2 on  the  Tacoma  joint  line,  he  having  had  about  30  years’ 
previous  railroad  clerical  experience. 

The  employees  also  state  that  the  rate  established  for  extra  gang 
timekeepers,  by  proper  application  of  the  United  States  Railroad 
Administration  orders  and  decisions  of  the  Railroad  Labor  Board, 
is  $4.4814  a day,  and  that  this  rate  was  paid  Mr.  Jackson  and  all 
other  extra  gang  timekeepers  prior  to  June,  1922,  at  which  time 
the  carrier  established  a rate  of  $2.94^4  a day  for  these  positions. 

The  employees  further  state,  and  it  is  confirmed  by  the  repre- 
sentative of  the  carrier,  that  the  carrier,  prior  to  the  promulgation 
of  Decision  No.  1074  (III,  R.  L.  B.  486)  paid  extra  gang  timekeep- 
ers at  Cedar  Falls,  Wash.,  and  Fredericksburg,  Wash.,  the  rate  of 
$4.4814  a day.  They  contend  that  under  the  rules  of  the  agreement 
quoted  above  Mr.  Jackson  and  the  other  employees  involved  in  this 
dispute  should  be  paid  that  rate,  and  that  retroactive  adjustment 
should  be  made  in  their  pay  for  the  difference  between  that  rate  and 
the  rate  of  $2.9414  a day  that  was  established  for  the  position  by 
the  carrier. 

The  carrier  states  that  the  positions  of  extra  gang  timekeepers 
are  seasonable,  and,  consequently,  are  of  a temporary  nature.  The 
work  involves  keeping  the  time  of  men  employed,  accounting  for 
materials  used  and  recovered,  and  rendering  such  reports  as  are  nec- 
essary in  connection  therewith.  The  actual  work  required  of.  these 
employees  in  any  one  day  can  be  performed  in  practically  four  hours 
or  less.  Experience  in  handling  the  work  is  not  required,  as  a few 
minutes’  instructions  will  enable  almost  anyone  with  ordinary  in- 
telligence to  handle  the  position.  The  rates  applying  to  these  posi- 
tions have  always  varied  on  the  different  divisions,  consideration 
being  given  to  the  location  and  cost  of  living. 

The  carrier  contends  that  at  the  opening  of  the  season’s  work  in 
1922  the  rates  in  effect  for  extra  timekeepers  continued  from  the 
previous  season;  also  that  where  gangs  were  maintained  during  the 
winter  months,  the  former  rates  and  conditions  established  under 
the  decisions  of  the  United  States  Railroad  Administration  and  the 
Railroad  Labor  Board  were  continued  in  effect.  However,  effective 
May  15,  1922,  an  additional  extra  gang  was  put  on,  and  the  rate  of 
$75  a month  was  established  for  the  position  of  timekeeper,  which 
action  the  carrier  contends  was  permissible  and  could  not  con- 
sistently be  protested  in  view  of  the  fact  that  that  rate  was  greater 
than  the  minimum  rate  provided  in  Decision  No.  147  (II,  R.  L.  B. 
133),  and  more  especially  from  the  fact  that  the  position  did  not 
require  experience  or  technical  training. 

The  carrier  also  contends  that  the  positions  of  extra  gang  time- 
keepers are  in  no  way  comparable  with  clerical  positions  where  train- 
ing and  experience  are  necessary,  and,  therefore,  should  not  come 
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within  the  scope  of  office  or  clerical  positions,  and  that  the  rate 
which  was  established  on  May  15,  1922,  should  govern. 

The  carrier  further  contends  that  rules  34  and  35,  quoted  above, 
particularly  apply  to  office  clerical  positions. 

Decision. — The  Railroad  Labor  Board  decides  that  inasmuch  as 
the  carrier  paid  other  extra  gang  timekeepers  in  the  same  district  a 
rate  of  $4.4814  a day  it  should  have  established  that  rate  for  the 
new  positions  which  were  created  under  rule  35  of  the  agreement. 

The  claim  of  the  employees  is  therefore  sustained. 


DECISION  NO.  2779— DOCKET  3054 

Chicago,  III.,  January  16,  1925 

Order  of  Railroad  Telegraphers  v.  Pere  Marquette  Railway  Co. 

Question. — Claim  of  the  employees  that  the  rate  applicable  to 
train  directors  should  be  paid  to  the  first  and  second  trick  employees 
in  Delray  tower,  Detroit,  Mich.,  effective  from  January  10,  1921. 

Statement. — The  employees  state  that  the  agreement  entered  into 
with  this  carrier  which  became  effective  October  1,  1918,  contains  the 
following  positions : 


Delray:  Per  hour 

Agent-operator $0.  55 

Train  director . 6175 

First  leverman-operator . 5425 

Second  leverman-operator . 5425 

Third  leverman-operator . 5425 


The  rates  of  these  positions  were  increased  under  Decision  No.  2 
of  the  Railroad  Labor  Board  (I,  R.  L.  B.  13),  as  follows: 

Per  hour 


First  director $0.7175 

Second  director . 7175 

First  leverman-operator . 6425 

Second  leverman-operator . 6425 

Third  leverman-operator . 6425 


It  is  also  stated  by  the  employees  that  the  tracks  of  the  Pere 
Marquette  Railway  Co.  and  the  Wabash  Railway  Co.  are  crossed  at 
this  tower  by  the  Michigan  Central  Railroad  Co.,  and  that  the  city 
street-car  line  also  crosses  the  tracks  of  the  railroads  at  that  point. 
Effective  February  1,  1920,  the  Pennsylvania  trains  entered  Detroit 
over  the  lines  of  the  Pere  Marquette  Railway  Co.  and  the  Wabash 
Railway  Co.,  and  the  Detroit,  Toledo  & Ironton  Railroad  Co.  made 
switching  arrangements  with  the  Pere  Marquette  Railway  Co.  to 
handle  their  business  between  their  terminal  and  the  Ford  Motor 
Co.  plants.  With  this  added  business  an  additional  shift  of  train 
directors  was  established  with  the  same  rate  of  pay  as  the  position 
that  was  listed  in  the  agreement. 

The  employees  further  state  that  on  January  10,  1921,  the  first- 
shift  leverman  was  laid  off  and  the  first-shift  train  director  per- 
formed the  duties  of  both  train  director  and  leverman.  The  second- 
shift  train  director  was  physically  unable  to  perform  the  duties  of 
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both  train  director  and  leverman,  and,  therefore,  the  second-shift 
leverman  was  retained  as  train  director  and  he  also  performed  the 
duties  of  leverman.  The  rate  of  pay  applying  to  the  leverman  was 
paid  by  the  carrier  for  the  combined  duties  of  the  positions. 

The  employees  contend  that  the  duties  of  train  directors  are  still 
being  performed  by  these  employees  and  that  in  addition  thereto 
the  duties  of  levermen  have  been  added  to  them,  for  which  service 
the  rate  applicable  to  train  directors  should  be  paid  as  shown  in  the 
agreement  instead  of  the  rate  applicable  to  levermen,  and  that  ad- 
justment should  be  made  in  the  pay  of  these  employees  retroactive 
to  January  10,  1921. 

The  carrier  states  that  the  duties  of  the  train  directors  were  to  get 
advance  information  as  to  what  trains  were  moving  toward  the 
tower,  to  map  out  what  trains  were  best  to  move  first,  and  to  instruct 
the  levermen  which  trains  were  to  be  given  the  route  in  preference  to 
other  trains. 

It  is  also  stated  by  the  carrier  that  the  positions  of  train  directors 
were  taken  off  on  January  10,  1921,  and  that  at  that  time  the  duties 
of  the  levermen  reverted  back  to  what  they  were  before  the  train 
directors  were  employed  in  the  tower.  After  the  change  was  made, 
they  did  not  perform  all  the  duties  formerly  done  by  the  train 
directors,  but  they  did  use  the  telephone  in  the  tower  to  procure 
information  relative  to  train  movements.  The  only  information 
procured  by  these  employees  over  the  telephone  after  the  force  was 
reduced  was  in  the  form  of  instructions  in  order  to  line  up  the 
switches  and  keep  the  trains  moving. 

Decision . — The  evidence  presented  in  this  dispute  shows  that  the 
employees  retained  on  the  first  and  second  tricks  in  this  tower  were 
required  to  handle  the  levers  and  in  addition  thereto  perform  sub- 
stantially the  duties  that  were  formerly  rendered  by  the  train 
directors.  The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  therefore  sustained. 


DECISION  NO.  2780— DOCKET  3080 

Chicago,  III.,  January  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Lehigh  Valley  Railroad  Co. 

Question. — Claim  of  the  employees  that  Sadie  Burns  should  be 
awarded  the  position  of  record  clerk  in  the  superintendent’s  office  at 
Buffalo,  N.  Y.,  and  given  an  opportunity  to  qualify  for  that  posi- 
tion, and  that  she  should  be  paid  for  the  difference  between  the  rate 
of  that  position  and  the  one  held  by  her  from  the  date  she  should 
have  been  assigned  to  the  position. 

Statement. — The  ex  parte  submission  of  the  employees  contains  the 
following : 

Employees ’ position. — On  or  about  April  1,  1922,  the  position  of  record  clerk 
in  the  superintendent’s  office  at  Buffalo,  N.  Y.,  was  advertised  as  vacant.  Miss 
Burns  and  E.  J.  Malone  were  two  of  the  applicants.  The  position  was 
awarded  to  Mr.  Malone,  who  was  given  assistance  and  posting  on  the  position. 
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Mr.  Malone  has  seniority  rights  on  the  clerks’  roster  from  July  13,  1920,  at 
which  time  he  started  on  a clerical  position  at  Tifft  Street,  Buffalo,  which 
position  he  held  until  its  abolition  in  1921,  when  he  accepted  a position  as 
watchman  at  Buffalo.  He  held  the  latter  position  until  awarded  the  position 
in  question. 

Miss  Burns  has  seniority  rights  on  the  clerks’  roster  from  November  26, 
1917,  when  she  started  in  a clerical  position  at  Tifft  Street,  Buffalo,  where 
she  worked  continuously  to  the  present  time. 

Conference  was  held  between  F.  Hartenstien,  assistant  to  the  general  man- 
ager, and  H.  E.  Kauffman,  clerks’  general  chairman,  on  June  24,  1922,  but 
no  agreement  was  reached.  Further  correspondence  also  failed  to  effect  a 
satisfactory  adjustment,  and  the  management  has  declined  to  join  in  sub- 
mitting the  question  to  the  United  States  Railroad  Labor  Board  for  a decision. 

We  contend  that  Miss  Burns,  the  senior  employee  of  the  two,  should  have 
been  awarded  the  position,  and  that  she  would  qualify  if  given  a reasonable 
time  and  opportunity  to  do  so.  She  should  also  receive  the  loss  in  compensa- 
tion through  having  been  held  out. 

The  reply  of  the  carrier  to  the  ex  parte  submission  of  the  em- 
ployees contains  the  following : 

Carrier's  position . — Miss  Burns  was  employed  by  the  carrier  November  26, 
1917,  as  car  record  clerk  in  the  office  of  the  freight  agent  at  Tifft  Street, 
Buffalo.  On  December  29,  1922,  she  applied  for  a position  of  clerk-stenog- 
rapher to  the  general  yard  master,  which  was  properly  advertised,  and  the 
position  was  awarded  to  her  on  January  4,  1923. 

Mr.  Malone  was  employed  as  a clerk  by  the  carrier  in  April,  1915,  and 
resigned  in  July,  1918.  He  was  reemployed  July  13,  1920,  as  clerk  to  the 
roundhouse  foreman  at  Tifft  Farm,  Buffalo,  where  he  remained  until  March  12, 
1921,  when  the  carrier  discontinued  handling  power  at  that  point.  He  was 
retained  at  the  roundhouse  there  as  watchman  until  Aprli  10,  1922,  when 
he  was  transferred  to  the  position  in  question  in  the  superintendent’s  office, 
where  he  is  still  employed. 

The  superintendent  personally  analyzed  the  service  records  of  all  applicants 
for  the  position  that  were  in  line  for  promotion,  and  after  due  consideration 
concluded  that  Mr.  Malone  was  the  only  one  qualified  to  properly  handle 
it  and  awarded  it  to  him  in  accordance  with  the  provisions  of  rules  4 and  8 
of  the  agreement,  reading  as  follows: 

“ Rule  4.  Promotion  basis. — Employees  covered  by  these  rules  shall  be  in 
line  for  promotion.  Promotion  shall  be  based  on  seniority,  fitness,  and  ability ; 
fitness  and  ability  being  sufficient,  seniority  shall  prevail  except,  however, 
that  this  provision  shall  not  apply  to  the  excepted  positions. 

“ Note. — The  word  ‘ sufficient  ’ is  intended  to  more  clearly  establish  the 
right  of  the  senior  clerk  or  employee  to  bid  in  a new  position  or  vacancy 
where  two  or  more  employees  have  adequate  fitness  and  ability.) 

“ Rule  8.  Qualifying. — Employees  awarded  bulletined  positions  shall  be 
allowed  a reasonable  time  and  opportunity  in  which  to  qualify,  and  failing, 
shall  retain  their  seniority  rights,  may  bid  on  any  bulletined  position  but 
they  may  not  displace  any  regularly  assigned  employees.” 

The  carrier  understands  that  wThen  positions  are  vacant  and  advertised 
under  the  provisions  of  the  agreement,  fitness  and  ability  being  sufficient, 
the  senior  applicant  must  be  given  an  opportunity  to  qualify,  but  in  this 
particular  case  it  was  decided  that  Miss  Burns,  who  was  the  senior  appli- 
cant, did  not  possess  the  necessary  experience  and  qualifications  to  satis- 
factorily handle  the  position,  and  we  contend  that  the  carrier  acted  within 
its  rights  in  awarding  it  to  Mr.  Malone. 

The  attention  of  the  board  is  respectfully  invited  to  Decision  No.  773  (III, 
R.  L.  B.,  148)  concerning  a very  similar  dispute  at  Hazelton,  Pa.,  on  the 
Lehigh  Valley  Railroad. 

Decision. — The  Kailroad  Labor  Board  decides  on  the  evidence 
presented  in  this  case  that  Sadie  Burns  did  not  possess  sufficient  fit- 
ness and  ability  to  perform  the  duties  of  the  position  sought  by  her. 
The  claim  of  the  employees  is  therefore  denied. 
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DECISION  NO.  2781— DOCKET  4284 

Chicago,  III.,  January  17,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question.— Dispute  as  to  representation  of  employees  in  telegraph 
service  of  the  Pennsylvania  Railroad  system. 

Statement. — On  February  5,  1924,  the  Railroad  Labor  Board  pro- 
mulgated Decision  2130  (V,  R.  L.  B.  110)  on  a dispute  presented  ex 
parte  by  the  employees  involving  the  following  questions: 

Has  the  management  of  the  Pennsylvania  Railroad  system  the  right  to  con- 
duct elections  under  the  “ employees’  representation  plan,”  ignore  the  choice 
of  the  majority  who  are  members  of  the  Order  of  Railroad  Telegraphers,  and 
in  other  ways  interfere  in  the  orderly  procedure  of  employees  determining  who 
shall  represent  them? 

Shall  such  procedure  by  the  management  be  discontinued? 

The  decision  reads  as  follows : 

Decision. — The  Railroad  Labor  Board  decides  that  the  elections  of  June, 
1921,  and  of  January,  1923,  wrere  in  violation  of  the  transportation  act  for  the 
reasons  hereinabove  set  out,  and  that  the  plan  of  the  election  scheduled  by 
the  carrier  for  February  8,  1924,  is  likewise  in  violation  of  the  statute  for  the 
reasons  above  stated.  It  is  therefore  directed  that  the  notice  of  said  election 
be  canceled  by  the  carrier  and  that  an  election  be  held  by  secret  ballot  in  ac- 
cordance with  Decisions  No.  218  (II,  R.  L.  B.  207)  and  No.  220  (II,  R.  L.  B.  216), 
and  Addendum  No.  1 to  Decision  No.  218  (II,  R.  L.  B.  566)  of  the  Railroad  Labor 
Board,  in  w’hich  the  employees  will  be  given  the  fullest  opportunity  to  vote 
either  for  organizations  or  individuals,  and  in  which  the  carrier  will  have  the 
privilege  of  maintaining  such  contact  with  the  casting  and  counting  of  the 
ballots  as  will  afford  it  necessary  information  but  not  control. 

In  case  the  carrier  should  decline  to  participate  in  the  holding  of  the  elec- 
tion herein  ordered,  the  employees  shall  have  the  right  to  conduct  an  election, 
if  they  so  desire,  for  the  purpose  of  designating  their  representatives,  comply- 
ing as  closely  as  possible  with  practices  established  by  the  board  in  Decision 
Nos.  218  and  220,  and  Addendum  No.  1 to  Decision  No.  218,  and  other  decisions 
on  the  same  subject,  and  reporting  the  result  to  the  board  and  to  the  .carrier. 

Early  in  September,  1924,  the  board  received  information  that  a 
dispute  likely  to  cause  an  interruption  of  traffic  had  arisen  between 
the  Pennsylvania  Railroad  system  and  its  employees  in  telegraph 
service,  and  of  its  own  motion  assumed  jurisdiction  of  said  dispute 
and  cited  the  parties  to  appear  before  it  for  hearing  on  September 
22,  1924.  At  this  hearing  it  developed  that  the  provisions  of  De- 
cision No.  2130  had  not  been  fully  complied  with,  and  the  board 
issued  the  following  announcement  which  had  been  adopted  in  execu- 
tive session : 

The  United  States  Railroad  Labor  Board  has  heretofore,  in  Decision  No. 
2130,  directed  the  parties  to  this,  controversy  to  hold  an  election  that  would 
be  fair,  impartial,  and  secret,  for  the  purpose  of  properly  ascertaining  the 
wishes  of  a majority  of  the  employees  as  to  representation.  The  parties  to 
this  dispute  have  failed  to  hold  such  an  election  and  it  is  evident  to  the  board 
that  by  their  failure  so  to  do  the  real  rights  of  the  employees  have  been 
neglected.  It  is  further  the  opinion  of  the  board  that,  under  the  circum- 
stances of  this  case,  it  is  necessary  for  the  board  to  conduct  an  election  in 
order  to  fairly  and  fully  ascertain  the  desires  of  the  employees  concerning 
representation.  Therefore,  the  board  will  proceed  as  speedily  as  possible  to 
conduct  such  an  election  after  which  the  question  of  wages  and  working  con- 
ditions can  and  will  be  heard  and  determined  by  the  board. 

The  substance  of  this  announcement  will  be  covered  by  a decision  which 
will  enter  more  fully  into  the  details. 
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This  docket  will  not  be  closed  but  will  be  kept  open  in  order  that  the  board 
may  seek  from  both  parties  such  information  as  may  be  essential  to  the 
holding  of  the  election  in  question. 

In  order  that  there  shall  be  no  interruption  to  transportation,  all  parties 
to  this  dispute  are  directed  to  maintain  the  status  quo  pending  final  dis- 
position of  this  dispute.  (Trans,  of  Proceedings,  Docket  3446,  pp.  67,  68.) 

Subsequently  the  board  called  upon  the  carrier  and  the  employees 
to  furnish  it  with  a list  of  the  employees  eligible  to  participate  in 
the  election. 

The  carrier  declined  to  join  with  the  employees  in  compiling  the 
list  and  also  declined  to  file  with  the  Railroad  Labor  Board  ex  parte 
the  requested  information.  The  representatives  of  the  employees 
furnished  the  board  with  lists  of  those  eligible  to  participate  in  the 
election,  such  list  containing  7,760  names.  The  board  mailed  to  each 
employee  a letter  stating  the  question  in  dispute,  accompanied  by  a 
ballot  on  which  to  express  his  choice  as  to  representation,  and  three 
envelopes — one  a blank  envelope  to  contain  the  ballot,  the  second 
envelope  to  be  marked  with  the  employee’s  name,  pay-roll  classi- 
fication, place  of  employment,  division  upon  which  employed,  and 
post-office  address  in  order  that  it  might  be  checked  against  the  list 
of  eligible  voters,  and  the  third  envelope  addressed  to  the  secretary 
of  the  board  in  which  the  ballots  were  to  be  returned  to  the  board, 
procuring  by  this  method  absolute  secrecy  of  the  ballot.  The  elec- 
tion resulted  as  follows : 


Number  of  ballots  mailed  by  the  Railroad  Labor  Board 7,  760 

Number  of  ballots  returned  to  the  Railroad  Labor  Board 4,  826 

Number  voting  for  the  Order  of  Railroad  Telegraphers 4,  258 

Number  voting  for  the  Pennsylvania  Railroad  system  employees’  repre- 
sentation plan 318 

Number  invalidated  account  of  blanks  or  incomplete  ballots,  or  names 

not  shown  on  list  furnished  by  employees : — 129 

Number  voting  for  miscellaneous  organizations  and  individuals 121 


Decision. — The  Railroad  Labor  Board  decides  that  the  Order  of 
Railroad  Telegraphers  has  been  elected  the  duly  authorized  repre- 
sentative of  the  employees  in  telegraph  service  of  the  Pennsylvania 
Railroad  system  and  shall  be  so  recognized  by  the  carrier  in  nego- 
tiations pertaining  to  wages  and  rules  governing  working  conditions 
of  such  employees. 


DECISION  NO.  2782.— DOCKET  4156 

Chicago,  III.,  January  19,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Minneapolis  & St..  Louis  Railroad  Co. 

Question. — Shall  E.  Olson,  formerly  employed  as  section  fore- 
man at  St.  James,  Minn.,  be  reinstated  with  seniority  rights  un- 
impaired and  paid  for  all  time  lost? 

Decision. — The  Railroad  Labor  Board  decides  that  the  discipline 
administered  by  the  carrier  in  this  case  is  sustained.  However,  in 
view  of  the  admittedly  satisfactory  service  record  of  the  employee 
in  question,  covering  approximately  25  years,  the  board  recommends 
his  reinstatement  with  restoration  of  seniority  rights  but  without 
pay  for  time  lost. 
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DECISION  NO.  2783.— DOCKET  3382 
Chicago,  III.,  January  19,  1925 

American  Train  Dispatchers’  Association  v.  Southern  Pacific  Lines  in  Texas 

and  Louisiana 

Question. — Ex  parte  submission  by  the  employees  requesting  that 
the  train  dispatchers  employed  by  this  carrier  who  were  not  allowed 
vacations  during  the  year  1922  "be  allowed  such  vacations  now,  or 
be  compensated  in  lieu  thereof. 

Statement. — The  Southern  Pacific  lines  in  Texas  and  Louisiana 
and  its  employees  represented  by  the  American  Train  Dispatchers’ 
Association  were  parties  to  Decision  No.  721,  promulgated  February 
18,  1922,  which  contained,  under  section  5 of  General  Instructions, 
the  following  reference  to  vacation  and  sick  leave  with  pay : 

Sec.  5.  Vacations  and  sick  leave  with  pay. — In  the  opinion  of  the  Labor 
Board,  the  question  of  vacation  and  sick  leave  with  pay  is  one  which  should 
be  left  at  this  time  to  the  carriers  and  their  respective  employees  for  the 
adoption  of  such  rules  as  may  be  severally  and  mutually  agreed  upon.  (Ill, 
R.  L.  B.  121.) 

Under  date  of  Juty  21,  1922,  Interpretation  1 to  Decision  No.  721 
was  promulgated,  reading  as  follows : 

Question. — Shall  the  rules  in  effect  prior  to  the  issuance  of  Decision  No. 
721  pertaining  to  vacations  with  pay  and  pay  for  time  absent  account  sickness 
for  train  dispatchers  remain  in  effect  until  such  time  as  rules  in  lieu  thereof  are 
agreed  upon  by  the  employees  and  carriers  or  decided  by  the  Labor  Board? 

Decision.— Yes.  (Ill,  R.  L.  B.  1131.) 

The  train  dispatchers  employed  by  this  carrier  were  not  allowed 
vacations  during  the  year  1922,  as  was  the  practice  prior  thereto, 
and  the  employees  are  asking  that  such  vacations  be  allowed  now, 
or  that  those  entitled  to  same  be  compensated  therefor. 

The  carrier  contends  that  the  vacation  allowance  granted  to  train 
dispatchers  by  the  United  States  Railroad  Administration  was  made 
on  account  of,  and  was  contingent  upon,  the  classification  of  these 
employees  as  officers  of  the  railroad  and  that  there  was  no  other 
consideration  involved;  that  the  vacation  allowance  should,  there- 
fore, have  been  discontinued  when  the  status  of  the  dispatchers 
other  than  chief  dispatchers  was  changed  by  Ex  parte  No.  72  of 
the  Interstate  Commerce  Commission,  and  when  they  were  granted 
by  Decision  No.  721  of  the  Railroad  Labor  Board  approximately 
the  same  working  conditions  and  overtime  allowances  that  applied 
to  other  classes  of  employees  who  do  not  enjoy  vacation  allowances 
or  other  privileges  attaching  to  positions  as  officers;  further,  that 
the  train  dispatchers  having  failed  to  hold  or  seek  any  conference 
with  the  management  as  directed  by  Decision  No.  721,  the  carrier 
could  not  properly  grant  vacations  during  the  period  that  such  re- 
fusal and  failure  to  confer  continued,  because  to  do  so  would  have 
encouraged  the  employees  to  continue  indefinitely  this  improper  at- 
titude. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DECISION  NO.  2784.— DOCKET  3295-16 

Chicago,  III.,  January  20,  1925. 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  International-Great  Northern  Railroad  Co. 

Subject  of  the  dispute. — This  decision  is  upon  a controversy  or 
dispute  between  the  carrier  and  the  classes  of  employees  named 
herein  represented  by  the  Brotherhood  of  Bailway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees.  The 
subject  matter  of  the  dispute  is  what  shall  constitute  just  and  rea- 
sonable rates  of  pay,  and  includes  a request  for  adjustment  of  in- 
equalities in  rates  of  pay  of  certain  of  the  employees. 

History  of  the  dispute. — On  April  4,  1923,  the  general  chairman 
of  the  Brotherhood  of  Kailway  and  Steamship  Clerks,  Freight 
Handles,  Express  and  Station  Employees  addressed  a letter  to  the 
carrier',  inclosed  a copy  of  a proposed  agreement,  and  asked  for  a 
conference  to  discuss  the  proposed  rules  as  well  as  increases  in  rates 
of  pay.  The  carrier  replied  on  April  13,  1923,  and  asked  the  gen- 
eral chairman  if  he  was  serving  30  days’  notice  of  a desire  to  re- 
vise the  agreement.  On  April  21,  1923,  the  general  chairman 
addressed  a letter  to  the  carrier,  stating  that  his  letter  of  April  4, 
1923,  was  intended  as  the  usual  30  days’  notice.  The  carrier  then 
raised  the  question  that  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  did 
not  represent  a majority  of  the  employees,  and  refused  to  deal  fur- 
ther with  the  committee  on  the  question  of  increases  in  wages  and 
revision  of  rules  of  the  agreement. 

The  representatives  of  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  again 
addressed  a letter  to  the  carrier  on  July  14,  1923,  giving  the  cus- 
tomary 30  days’  notice  of  request  for  an  increase  in  the  rates  of 
pay  equaling  the  rates  paid  under  Decision  No.  2 (I,  R.  L.  B.  13) 
and  the  adjustment  of  existing  inequalities  in  the  rates  of  the  em- 
ployees. Pie  asked  for  a conference  on  the  question,  but  the  man- 
agement of  the  carrier  would  not  confer  with  the  committee  of  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees,  and  the  latter  submitted  the  dis- 
pute to  the  Railroad  Labor  Board  ex  parte  on  August  24,  1923.  The 
dispute  was  heard  by  the  board  on  September  25,  1923,  at  which 
time  the  carrier  jorotested  against  its  inclusion  in  a dispute  on 
Docket  No.  3295,  alleging  that  the  question  before  the  board  was 
one  of  representation  and  not  increases  in  wages. 

The  Railroad  Labor  Board  in  Decision  No.  1989  (IV,  R.  L.  B. 
694),  dated  October  20,  1923,  denied  the  request  of  the  employees 
for  its  inclusion  in  the  wage  question  covered  by  Docket  3295,  and 
ordered  that  an  election  be  held  to  determine  the  choice  of  the  em- 
ployees as  to  representation.  An  election  was  held  between  January 
15  and  February  1,  1924,  the  result  of  which  conclusively  shows  that 
the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Han- 
dlers, Express  and  Station  Employees  represented  the  employees  of 
the  carrier. 
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On  February  11,  1924,  the  representative  of  the  Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  made  formal  request  on  the  management  of  the 
carrier  for  a conference  to  discuss  the  question  of  increases  in  wages 
which  was  evaded  by  the  carrier,  and  on  April  18  and  May  23,  1924, 
the  board  directed  the  carrier  to  arrange  for  a conference  with  the 
committee  of  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees  for  the  purpose 
of  going  into  the  merits  of  the  dispute.  Conferences  were  sub- 
sequently held  and  the  carrier  advised  the  committee  representing 
the  employees  that  their  request  for  an  increase  in  wages  was  denied. 

On  December  10,  1924,  the  Railroad  Labor  Board  conducted  an 
oral  hearing  on  the  ex  parte  submission  of  the  employees  at  which 
both  parties  to  the  dispute  presented  testimony  thereon. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
shall  make  the  following  increases  in  the  rates  of  pay  of  the  em- 
ployees involved  in  this  dispute : 

Article  I.  Schedule  of  Increases 

Section  1.  Storekeepers,  assistant  storekeepers,  chief  clerks,  fore- 
men, subforemen,  and  other  clerical  supervisory  forces,  2 cents. 

Sec.  2.  (a)  Clerks  with  an  experience  of  two  or  more  years  in 
railroad  clerical  work,  or  clerical  work  of  a similar  nature  in  other 
industries,  or  where  their  cumulative  experience  in  such  clerical 
work  is  not  less  than  two  years,  2 cents. 

(b)  Clerks  with  an  experience  of  one  year  and  less  than  two 
years  in  railroad  clerical  work,  or  clerical  work  of  a similar  nature 
in  other  industries,  or  where  their  cumulative  experience  in  such 
clerical  work  is  not  less  than  one  year,  2 cents. 

Sec.  3.  (a)  Clerks  whose  experience  as  above  defined  is  less  than 
one  year,  1 cent. 

(b)  Clerks  without  previous  experience  hereafter  entering  the 
service  (and  those  now  in  the  service  on  a monthly  rate)  shall  be 
paid  at  the  rate  of  $2.35  per  day  for  the  first  six  months  and  $2.75 
per  day  for  the  second  six  months. 

(Note. — For  tlie  class  in  section  3 (&)>  whether  now  in  the  service  or  here- 
after employed,  establish  the  rate  specified  therein.) 

Sec.  4.  Train  and  engine  crew  callers,  assistant  station  masters, 
train  announcers,  gatemen,  and  baggage  and  parcel-room  employees 
(other  than  clerks),  2 cents. 

Sec.  5.  Janitors,  elevator  operators,  office,  station,  and  warehouse 
watchmen,  and  employees  engaged  in  assorting  waybills  and  tickets, 
operating  appliances  or  machines  for  perforating,  addressing  en- 
velopes, numbering  claims  and  other  papers,  gathering  and  dis- 
tributing mail,  adjusting  dictaphone  cylinders,  and  other  similar 
work,  1 cent. 

Sec.  6.  Office  boys,  messengers,  chore  boys,  and  other  employees 
under  eighteen  years  of  age  filling  similar  positions,  and  station 
attendants,  no  increase. 

Sec.  7.  Station,  platform,  warehouse,  transfer,  dock,  pier,  store- 
room, stockroom,  and  team-track  freight  handlers  or  truckers,  and 
others  similarly  employed,  1 cent. 
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Sec.  8.  The  following  differentials  shall  be  maintained  between 
truckers  and  the  classes  named  below : 

(a)  Sealers,  scalers,  and  fruit  and  perishable  inspectors,  1 cent 
per  hour  above  truckers’  rates  as  established  under  section  7. 

(b)  Stowers  or  stevedores,  callers  or  loaders,  locators  and  coopers, 
2 cents  per  hour  above  truckers’  rates  as  established  under  section  7. 

The  above  shall  not  operate  to  decrease  any  existing  higher  dif- 
ferentials. 

Sec.  9.  All  common  laborers  in  and  around  stations,  storehouses, 
and  warehouses,  not  otherwise  provided  for,  2 cents. 

Sec.  10.  Telephone  switchboard  operators,  no  increase. 

Sec.  11.  For  miscellaneous  classes  of  foremen  and  other  employees 
named  in  connection  with  the  carrier  affected  by  this  decision,  but 
not  specifically  listed  under  any  section  in  the  classified  schedules  of 
increases,  add  an  amount  equal  to  the  increases  specified  for  the 
respective  classes  to  which  the  miscellaneous  classes  herein  referred 
to  are  analogous. 

Article  II.  General  Application 

Section  1.  The  increases  in  wages  herein  established  shall  be 
effective  as  of  October  16,  1923. 

Sec.  2.  The  sum  of  the  increases  granted  to  the  employees  in  each 
section  shall  be  distributed  by  joint  action  of  the  representatives  of 
the  carrier  and  of  the  employees  in  such  manner  as  to  bring  about 
just  and  equitable  rates  for  the  employees  in  each  of  the  various  sec- 
tions for  which  increases  are  provided.  In  the  event  of  a disagree- 
ment as  to  the  said  distribution,  the  matter  may  be  referred  to  the 
Railroad  Labor  Board  for  settlement. 

Article  III.  Interpretation  of  Decision 

Should  a dispute  arise  between  the  management  and  the  employees 
of  the  carrier  as  to  the  meaning  and  intent  of  this  decision  which 
can  not  be  decided  in  conference  between  the  parties  directly  inter- 
ested, such  dispute  shall  be  handled  in  the  manner  prescribed  by  .the 
transportation  act,  1920. 


DECISION  NO.  2785— DOCKETS  3367-24,  4226-24 

Chicago,  III.,  January  20,  1925 

American  Train  Dispatchers’  Association  v.  Missouri  Pacific  Railroad  Co. 

Question . — Dispute  as  to  what  shall  constitute  just  and  reasonable 
rates  of  pay  for  train  dispatchers  employed  by  the  Missouri  Pacific 
Railroad  Co. 

Statement. — This  carrier  and  its  employees  represented  by  the 
organization  party  hereto  were  included  in  Decision  No.  2053  (IY, 
R.  L.  B.,  787),  in  which  decision  the  wage  disputes  between  this 
organization  and  the  21  carriers  named  therein  were  remanded  for 
further  negotiations  with  the  understanding  that  any  agreements 
arrived  at  should  be  made  effective  December  1,  1923. 
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Conferences  were  held  on  J anuary  18,  1924,  and  April  1,  1924,  be- 
tween the  parties  to  this  dispute,  but  no  agreement  was  reached  and 
the  dispute  was  submitted  to  the  Railroad  Labor  Board  ex  parte  by 
the  employees  on  July  1,  1924.  Subsequently,  a dispute  arose  as  to 
the  authority  of  this  organization  to  represent  these  employees. 
Both  parties  made  full  presentation  to  the  board  of  their  respective 
contentions  by  testimony  and  argument,  oral  and  written  in  both 
the  wage  dispute  and  the  question  of  representation.  Decision  No. 
2624  (V.  R.  L.  B.  699),  disposing  of  the  representation  question,  wras 
promulgated  on  September  25,  1924.  As  a result  of  the  ballot  or- 
dered by  that  decision,  the  organization  named  herein  was  selected 
as  the  representative  of  the  employees,  and  this  decision  covers  the 
undecided  part  of  the  controversy — the  wage  dispute. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
submitted  that  the  rates  of  pay  herein  established  are  just  and  rea- 
sonable and  shall  apply  to  the  employees  of  the  carrier  named. 

WAGES 

The  following  rates  of  pay  per  month  are  hereby  established: 

Per  month 

Chief  dispatchers,  assistant  chief  dispatchers  and/or  night  chief  dis- 


patchers   $825 

Trick  dispatchers 250 


EFFECTIVE  DATE 

The  rates  of  pay  herein  established  shall  be  made  effective  as  of 
December  1,  1923. 

INTERPRETATION  OF  THIS  DECISION 

Should  a dispute  arise  between  the  carrier  and  the  employees  as  to 
the  meaning  or  intent  of  this  decision  or  the  rules  contained  herein 
which  can  not  be  decided  in  conference  between  the  parties  directly 
interested,  such  dispute  shall  be  handled  in  the  manner  prescribed 
by  the  transportation  act,  1920. 


DECISION  NO.  2786— DOCKET  3048 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Lehigh  Valley  Railroad  Co. 

Question. — Request  of  employees  that  the  vacancy  in  position  of 
assistant  station  master  at  Buffalo,  N.  Y.,  should  have  been  bulletined 
and  filled  in  accordance  with  the  rules  of  the  agreement,  and  that 
the  employee  entitled  to  the  position  by  reason  of  seniority,  fitness, 
and  ability  should  be  paid  for  any  loss  in  wages  sustained  due  to 
not  having  been  given  the  opportunity  to  bid  on  the  position. 

Statement.—- The  employees  state  that  on  or  about  October  18, 
1922,  the  position  of  assistant  station  master  at  Buffalo,  N.  Y., 
became  vacant  and  was  filled  by  appointment ; that  the  duties  of  the 
position  consist  of  taking  numbers  and  names  of  all  passenger  equip- 
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ment  entering  or  departing  from  the  station,  calling  trains,  handling 
interchange  of  passenger  equipment,  carrying  messages  from  train 
dispatchers  to  engine  crews,  and  looking  after  the  baggage  and  parcel 
rooms;  and  that  the  hours  of  service  of  the  position  are  from  12 
o’clock  midnight  to  9 a.  m.  The  employees  further  state  that  the 
positions  of  assistant  station  masters  were  not  specifically  mentioned 
in  the  scope  of  the  agreement  at  the  time  it  was  negotiated  because 
the  carrier  stated  that  to  name  all  positions  within  the  scope  would 
require  too  much  space,  and  that  the  employees’  committee  agreed 
to  reduce  the  names  of  positions  to  be  mentioned  in  the  scope  and 
refer  only  to  the  principal  ones. 

The  employees  contend  that  it  was  their  understanding  that  posi- 
tions of  assistant  station  masters  came  within  the  scope  of  the  agree- 
ment; that  no  request  was  made  by  the  carrier  to  have  them  ex- 
cepted from  the  agreement;  that  these  positions  should  be  adver- 
tised and  awarded  in  accordance  with  the  rules  of  the  agreement; 
and  that  the  work  is  not  of  a confidential  nature  to  warrant  except- 
ing such  positions  from  the  agreement. 

The  carrier  states  that  the  services  performed  by  the  assistant 
station  master  at  Buffalo,  N.  Y.,  are  of  a general  nature,  and  in  addi- 
tion to  the  duties  enumerated  by  the  employees  the  occupant  of  the 
position  is  held  responsible  for  properly  making  up  any  regular  and 
special  passenger  trains,  as  there  is  no  yardmaster  or  station  master 
employed  at  the  passenger  station  at  night,  and  he  therefore  main- 
tains the  same  supervision  and  his  authority  in  handling  the  busi- 
ness is  the  same  as  the  station  master  and  yardmaster  during  his  tour 
of  duty.  The  carrier  also  states  that  in  the  proposed  agreement 
presented  to  it  by  the  clerks’  general  committee  for  consideration  on 
April  29,  1921,  which  resulted  in  the  agreement  of  July  1,  1921, 
numerous  titles  were  especially  named  but  by  mutual  understanding 
were  not  included  in  the  agreement,  and  that  assistant  station  mas- 
ters were  not  named  or  even  considered  during  the  negotiation; 
neither  was  there  any  effort  made  by  the  committee  to  include  them 
in  the  agreement  of  February  1,  1922. 

The  carrier  contends  that  the  positions  of  station  masters  do  not 
come  within  the  scope  of  the  clerks’  agreement,  as  they  are  super- 
visory, and  as  such  the  carrier  has  the  right  to  fill  the  positions  by 
appointment  when  they  become  vacant. 

Decision. — The  Railroad  Labor  Board  denies  the  request  of  the 
employees. 


DECISION  NO.  2787— DOCKET  3085 

Chicago , III.,  January  20,  1925 

Order  of  Railroad  Telegraphers  v.  Pere  Marquette  Railway  Co. 

Question. — Claim  of  the  employees  that  G.  C.  Pearl  should  have 
been  assigned  to  the  position  of  telegraph  operator  in  the  general 
telegraph  office  at  Detroit,  Mich.,  and  that  he  should  be  paid  for  the 
time  lost  after  the  expiration  of  30  days  from  the  date  of  the  vacancy 
until  the  time  that  he  was  assigned  to  another  position. 
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Statement. — The  employees  state  that  a vacancy  occurred  in  the 
general  telegraph  office  at  Detroit,  on  March  29,  1921,  and  that  the 
vacancy  was  bulletined  in  accordance  with  the  following  paragraphs 
of  Article  III  of  the  agreement : 

All  vacancies  and  new  positions  created  will  be  immediately  bulletined  by 
“ 23  ” message  for  the  superintendent’s  district,  and  employees  will  be  allowed 
10  days  in  which  to  make  application  for  same,  transfer  to  be  made  within  30 
days. 

The  system  will  be  divided  into  two  separate  districts,  No.  1 and  No.  2 — 
No.  1 district  to  include  all  offices  in  the  United  States ; No.  2 district  to  in- 
clude all  offices  in  Canada.  Seniority  will  not  extend  between  districts  Nos. 
1 and  2. 

The  right  to  promotion  in  the  respective  classes  of  employees  covered  by  this 
agreement,  such  as  telegraphers,  levermen,  etc.,  will  be  governed  by  seniority 
over  each  respective  district. 

The  employees  also  state  that  E.  W.  Harper,  who  was  an  employee 
in  another  department  of  the  service  and  did  not  hold  seniority  under 
the  telegraphers’  agreement,  was  assigned  to  the  vacancy,  and  that 
Mr.  Pearl,  who  was  the  senior  applicant  for  the  vacancy,  was  denied 
the  position. 

The  employees  further  state  that  Mr.  Pearl  was  formerly  em- 
ployed by  the  Western  Union  Telegraph  Co.  in  the  main  office  in  the 
city  of  Chicago;  that  during  the  summer  of  1920  he  entered  the 
service  of  the  Pere  Marquette  Railway  Co.  to  work  in  the  Chicago 
telegraph  office  of  that  company  in  an  emergency;  that  his  ability 
was  such  that  when  the  regular  man  returned  to  the  position  that 
was  held  by  Mr.  Pearl,  the  chief  operator  in  the  Detroit  office  of  the 
Pere  Marquette  Railway  Co.  requested  him  to  come  to  that  office; 
that  Mr.  Pearl  commenced  work  in  the  Detroit  office  on  September 
12,  1920,  and  was  laid  off  on  account  of  a reduction  in  force  on  Feb- 
ruary 12,  1921,  at  which  time  he  was  requested  by  the  chief  operator 
in  that  office  to  keep  him  posted  as  to  his  whereabouts,  as  his  services 
were  very  satisfactory.  On  March  29, 1921,  a vacancy  occurred  in  the 
Detroit  office,  and  it  was  assigned  to  Mr.  Harper,  who  had  been  em- 
ployed as  train  dispatcher. 

It  is  contended  by  the  employees  that  Mr.  Pearl  is  a first-class 
telegraph  operator  and  should  have  been  assigned  to  the  position 
sought  by  him  in  the  general  telegraph  office  at  Detroit. 

The  carrier  states  that  when  the  vacancy  occurred  in  the  genornl 
telegraph  office  at  Detroit,  Messrs.  Pearl  and  Harper  and  another 
employee  applied  for  it.  Mr.  Pearl  held  seniority  over  Mr.  Harper, 
but  as  the  latter  was  more  competent  and  could  do  the  work,  he  was 
assigned  to  it. 

The  carrier  also  states  that  Mr.  Pearl  was  not  competent  to  fill 
the  position  of  second-trick  chief  operator  in  an  emergency  as  he 
could  not  test  the  wires  and  make  out  the  required  reports,  and  that 
it  did  not  employ  an  operator  in  that  office  who  was  not  capable  of 
filling  the  positions  of  chief  operator  as  an  employee  would  be  useless 
if  called  upon  to  relieve  the  employees  filling  such  positions.  It  is 
further  stated  by  the  carrier  that  Mr.  Harper  was  qualified  to  per- 
form the  work  of  the  trick  chief  operator  when  called  upon  to  do 
so,  as  he  had  acquired  the  necessary  experience  to  do  the  work  while 
he  was  employed  as  a train  dispatcher. 
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Opinion. — The  carrier’s  presentation  does  not  offer  any  light  as  to 
whether  the  successful  bidder  enjoyed  a single  day  s seniorit}7  in 
telegraph  service  or  that  the  award  in  this  case  was  based  on  any 
long-established  rule  or  practice.  Therefore,  the  Railroad  Labor 
Board  must  reasonably  conclude  that  Mr.  Harper  was  not  in  the 
position  of  a man  promoted  from  the  ranks  of  telegraphers  and  suf- 
fering demotion  through  no  fault  of  his  own,  coming  within  the 
scope  of  either  an  established  rule  or  custom.  The  carrier  does  ad- 
mit that  the  position  advertised  was  purely  and  solely  a “ telegraph  ” 
job,  and  that  Mr.  Pearl  was  thoroughly  competent  to  perform  the 
duties  of  “ telegrapher  ” and  that  his  seniority  in  telegraph  ranks 
was  greater  than  that  of  the  employee  to  whom  the  place  was 
awarded. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2788.— DOCKET  3051 

Chicago,  III.,  January  20,  1925 

Order  of  Railroad  Telegraphers  v.  Pere  Marquette  Railway  Co. 

Question. — Claim  of  the  employees  that  the  rates  of  pay  applicable 
to  the  first,  second,  and  third  trick  lever  men  at  Grand  Haven,  Mich., 
under  Decisions  No.  2 (I,  R.  L.  B.  13)  and  No.  147  (II,  R.  L.  B. 
133),  shall  be  restored,  effective  January  1,  1921. 

Statement. — A tower  and  interlocking  plant  is  maintained  and 
operated  at  the  crossing  of  the  Pere  Marquette  Railway  Co.  and  the 
Grand  Rapids,  Grand  Haven  & Muskegon  Railway  Co.  at  Grand 
Haven,  Mich.  There  are  three  lever  men  employed  in  that  tower. 

The  representative  of  the  employees  states  that  the  three  lever  men 
positions  were  included  in  the  agreement  that  became  effective  Oc- 
tober 1,  1918,  and  were  listed  in  the  wage  scale  at  the  rate  of  48  cents 
an  hour,  and  under  Decision  No.  2 their  rates  were  increased  to  58 
cents  an  hour.  On  January  1,  1921,  the  Pere  Marquette  Railway 
Co.  arbitrarily  reduced  the  rates  of  pay  of  these  employees  to  40 
cents  an  hour,  claiming  that  the  Grand  Rapids,  Grand  Haven  & 
Muskegon  Railway  Co.  was  operating  the  tower. 

The  representative  of  the  employees  contends  that  this  was  merely 
a method  of  reducing  wages  and  is  in  violation  of  the  transportation 
act,  1920,  the  decisions  of  the  Railroad  Labor  Board,  and  the  agree- 
ment entered  into  between  the  employees  and  the  carrier,  and  that 
therefore  the  rates  of  pay  applicable  under  Decisions  No.  2 and 
No.  147  should  be  restored,  effective  as  of  January  1,  1921. 

The  representative  of  the  carrier  states  that  the  Grand  Rapids, 
Grand  Haven  & Muskegon  Railway  Co.  is  an  electric  interurban 
line  and  operates  through  Grand  Haven  on  Fulton  Street,  and  the 
tower  and  interlocking  plant  at  that  point  was  built  by  that  com- 
pany. Prior  to  the  construction  of  it  the  Pere  Marquette  Railway 
Co.  only  maintained  a crossing  watchman  and  flagman  at  that  cross- 
ing, who  was  paid  $33  a month,  and  the  Pere  Marquette  Railway 
Co.  agreed  to  pay  the  Grand  Rapids,  Grand  Haven  & Muskegon 
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Railway  Co.  the  amount  of  $33  a month  toward  the  total  expense  of 
maintaining  and  operating  the  tower  and  interlocking  plant,  and 
the  latter  compan}^  assumed  the  remainder  of  the  expenses. 

The  representative  of  the  carrier  also  states  that  the  Pere  Mar- 
quette Railway  Co.  took  charge  of  the  employees  in  the  tower  in  so 
far  as  supervision  and  discipline  were  concerned  and  paid  them  their 
wages  and  billed  and  collected  from  the  Grand  Rapids,  Grand 
Haven  & Muskegon  Railway  Co.  the  entire  cost,  less  $33  a month 
that  the  Pere  Marquette  Railway  Co.  agreed  to  contribute  toward 
the  operation  of  the  tower. 

It  is  further  stated  by  the  representatives  of  the  carrier  that  in 
1917  there  were  two  lever  men  employed  in  this  tower,  each  of  whom 
was  paid  $45  a month,  and  as  a result  of  the  various  wage  orders  of 
the  United  States  Railroad  Administration  and  the  Railroad  Labor 
Board,  their  rates  were  increased,  which  materially  increased  the 
cost  of  operating  the  plant.  The  Grand  Rapids,  Grand  Haven  & 
Muskegon  Railway  Co.  protested  against  continuing  the  manner  of 
handling  the  operation  thereof  on  account  of  the  very  great  increase 
in  expenses,  and  claimed  that  as  they  were  in  effect  responsible  for 
the  plant  and  were  obliged  to  assume  all  of  the  cost  except  the  small 
amount  contributed  by  the  Pere  Marquette  Railway  Co.,  they  should 
be  allowed  to  take  over  the  operation  of  the  plant  themselyes  and 
employ  the  men  in  order  to  effect  a reduction  in  expense  to  them- 
selves, which  arrangement  was  agreed  to  by  the  Pere  Marquette 
Railway  Co.  and  the  plant  was  turned  over  to  them  on  Januar}^ 
1,  1921. 

It  is  further  stated  by  the  representative  of  the  carrier  that  under 
the  orders  of  the  United  States  Railroad  Administration  the  lever 
men  employed  in  this  tower  were  included  in  the  telegraphers’  agree- 
ment; that  these  lever  men  were  not  shown  on  the  seniority  list  of 
the  Pere  Marquette  Railway  Co.  at  the  time  the  plant  was  trans- 
ferred to  the  Grand  Rapids,  Grand  Haven  & Muskegon  Railway  Co. ; 
that  the  lever  men  were  advised  of  the  change  that  was  to  be  made 
and  the  rate  of  pay  that  would  be  put  into  effect;  and  that  they 
decided  to  remain  in  the  position  and  they  did  not  apply  for  any 
other  lever-men’s  positions  on  the  Pere  Marquette  Railway. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
management  of  the  Pere  Marquette  Railway  Co.  was  within  its 
rights  in  transferring  the  operation  of  this  interlocking  plant  to 
the  Grand  Rapids,  Grand  Haven  & Muskegon  Railway  Co.,  and 
that  any  question  as  to  the  rates  of  pay  of  those  employees  subse- 
quent to  the  transfer  is  one  in  which  the  Pere  Marquette  Railway  Co. 
is  not  concerned.  The  lever  men  employed  in  the  tower  should  have 
been  notified  of  the  transfer  and  given  the  option  of  placing  them- 
selves in  the  service  of  the  Pere  Marquette  Railway  Co.  in  accordance 
with  their  seniority  rights,  or  entering  the  service  of  the  Grand 
Rapids,  Grand  Haven  & Muskegon  Railway  Co. 

Decision. — The  dispute  as  to  rates  of  pay  of  lever  men  employed  in 
this  tower  is  hereby  dismissed.  The  dispute  as  to  seniority  rights 
and  transfer  of  employees  involved  is  remanded  to  the  parties  at 
interest  for  further  handling. 
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DECISION  NO.  2789— DOCKET  1894 

Chicago,  III.,  January  20,  1925 

American  Train  Dispatchers’  Association  v.  Litchfield  & Madison  Railway  Co. 

Question. — Claim  of  three  employees  for  compensation  in  lieu 
of  vacation  not  granted  during  year  1920. 

Statement. — The  three  employees  involved  in  this  dispute  were 
entitled  to  an  annual  vacation  of  12  working  days  with  pay  under 
a rule  promulgated  by  the  United  States  Railroad  Adminstration  on 
July  25,  1919,  and  which  rule  was  continued  in  effect  by  the  Rail- 
road Labor  Board  in  its  Decision  No.  2 (I,  R.  L.  B.  13). 

It  is  claimed  that  upon  the  request  of  the  superintendent  the 
three  employees  involved  did  not  take  the  vacation  to  which  they 
were  entitled,  and  that  it  was  agreed  by  the  superintendent  that 
compensation  would  be  allowed  in  addition  to  the  regular  salary 
in  lieu  of  the  vacation.  The  employees  contend  that  having  ful- 
filled their  part  of  the  agreement,  the  carrier  should  be  required  to 
reimburse  them  for  the  amount  due  in  accordance  with  the  alleged 
agreement  with  the  superintendent. 

The  superintendent  referred  to  states  he  has  no  recollection  of 
such  an  agreement  and  claims  the  vacations  were  not  allowed  on 
account  of  inability  to  secure  relief  men  to  fill  the  places  of  these 
employees  while  away.  The  carrier  contends  there  is  no  rule  in 
effect  that  prescribes  pay  for  vacations  when  not  taken. 

Decision. — The  rule  under  which  vacations  are  allowed  train  dis- 
patchers employed  by  this  carrier  does  not  provide  for  pay  in  lieu 
of  vacation  not  granted,  and  the  Railroad  Labor  Board  therefore 
denies  the  claim  of  the  employees. 


DECISION  NO.  2790— DOCKET  4290 

Chicago,  III.,  January  20,  1925 

Ferryboatmen’s  Union  of  California  v.  Atchison,  Topeka  & Santa  Fe  Railway 

(Coast  Lines)  et  al. 

Subject  of  the  dispute. — This  decision  is  upon  a series  of  contro- 
versies or  a dispute  between  the  organization  of  employees  and  the 
carriers  named  below.  The  dispute  embodies  requests  for  certain 
changes  in  rates  of  pay  and  rules  governing  working  conditions. 

Parties  to  the  dispute. — The  organization  and  carriers  parties 
hereto  are  as  follows : 

1.  ORGANIZATION 

Ferryboatmen’s  Union  of  California. 

2.  CARRIERS 

Atchison,  Topeka  & Santa  Fe  Railway  (coast  lines). 
Northwestern  Pacific  Railroad  Co. 

Southern  Pacific  Co.  (Pacific  system). 

Western  Pacific  Railroad  Co. 


[No.  2790] 


DECISIONS 


27 


Nature  of  the  proceedings. — In  conformity  with  the  provisions  of 
the  transportation  act,  1920,  the  carriers  and  employees  named 
herein  have  held  or  attempted  to  hold  conferences  on  the  subject 
matter  of  this  dispute,  and  all  controversies  not  having  been  decided 
in  such,  conferences  were  referred  to  the  Railroad  Labor  Board. 

Ail  parties  made,  or  were  given  an  opportunity  to  make,  a full 
presentation  to  the  board  of  their  respective  contentions  by  testi- 
mony and  argument,  oral  and  written. 

Statement. — During  the  year,  1919,  the  United  States  Railroad 
Administration  issued  Recommendation  82,  relative  to  wages  and 
working  conditions  of  employees  on  harbor  craft,  other  than  cargo 
and  passenger-carrying  equipment  on  lakes,  rivers,  or  in  coastwise 
or  ocean  traffic,  in  the  port  of  San  Francisco,  Calif.,  the  provisions 
of  which  recommendation  became  effective  January  1,  1919,  and 
were  incorporated  into  an  agreement  between  the  organization  and 
the  carriers  parties  to  this  dispute. 

The  classes  of  employees  involved  in  this  particular  dispute  are 
marine  firemen,  deckhands,  cabin  watchmen,  night  watchmen,  and 
matrons  employed  on  passenger-car  and  automobile  ferries,  tugs 
towing  car  floats  and  fire  boats,  operated  by  the  carriers  herein 
named  in  San  Francisco  Bay  and  tributary  waters.  The  request 
does  not  apply  to  employees  on  river  boats. 

The  evidence  shows  that  during  the  year  1920,  a dispute  arose  be- 
tween the  parties  hereto  relative  to  a revision  of  the  rules  of  the 
agreement  then  in  effect,  and  upon  their  failure  to  agree,  the  matter 
was  referred  to  the  Railroad  Labor  Board  for  determination.  Under 
date  of  April  19,  1922,  the  Railroad  Labor  Board  rendered  Decision 
No.  887,  reading,  in  part,  as  follows : 

Statement. — Evidence  was  submitted  in  the  case  by  the  interested  parties  at 
hearings  on  wages  and  working  conditions  held  on  August  31,  September  1,  3, 
and  4,  1920.  Decision  No.  20  (Docket  17),  dated  November  23,  1920,  disposed 
of  dispute  regarding  wages,  but  the  Labor  Board  did  not  undertake  therein  to 
consider  or  change  the  rules  and  working  conditions  then  in  existence  which 
it  understood  at  that  time,  as  it  does  now,  are  those  in  force  by  the  authority 
of  the  United  States  Railroad  Administration. 

Decision. — Due  to  the  lapse  of  time  since  this  question  was  heard,  and  the 
possibility  that  conditions  to-day  may  be  materially  changed  from  those  exist- 
ing in  1920,  together  with  the  fact  that  since  this  question  was  submitted 
there  have  been  many  decisions  on  working  conditions  covering  large  groups 
of  employees,  the  board  deems  it  advisable  to  remand  this  question  to  the 
interested  parties,  with  the  request  that  they  again  confer  on  the  subject  mat- 
ter of  the  dispute,  and  endeavor  to  reach  an  agreement  as  to  rules  governing 
conditions  of  service.  * * * (III,  R.  L.  B.  262.) 

Pursuant  to  and  in  conformity  Avith  the  provisions  of  the  above- 
quoted  decision,  conference  was  held  between  representatives  of  the 
interested  parties.  An  agreement  was  reached  relative  to  certain 
disputed  questions,  but  the  parties  failed  to  agree  on  certain  other 
questions,  which  resulted  in  the  resubmission  of  the  matter  to  the 
board,  under  date  of  September  15,  1924. 

The  rules  and  working  conditions  which  are  in  controversy  are 
stated  in  the  joint  submission  filed  by  the  respective  parties  to  this 
dispute.  The  principal  questions  in  dispute  are  as  follows: 

1.  Request  for  an  increase  in  rate  of  pay  of  matrons  (application 
of  Decision  No.  2045  (IV,  R.  L.  B.  771).) 

2.  Method  of  computing  rates  of  pay. 
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3.  Application  of  the  basic  8-hour-day  rule. 

4.  Request  for  punitive  payment  for  overtime  work. 

5.  Request  for  the  establishment  of  a 48-hour  week  for  all  em- 
ployees. 

6.  Request  for  retroactive  application  of  rules  affecting  compen- 
sation. 

Decision  No.  2045  granted  an  increase  in  the  monthly  rate  of  pay 
for  all  employees  on  ferryboats  in  San  Francisco  Bay  represented 
by  the  Ferryboatmen’s  Union  of  California. 

It  is  shown  that  the  matrons  on  these  ferryboats  were  not  members 
of  this  organization  at  the  time  Decision  No.  2045  was  issued,  and 
were  not  represented  in  the  dispute  before  the  board  which  resulted 
in  the  issuance  of  that  decision.  It  is  further  shown  that  the  present 
monthly  rate  of  pay  is  $75,  which  rate  was  established  by  Recom- 
mendation 82,  effective  January  1,  1919. 

The  organization  contends  that  the  same  consideration  which 
prompted  the  board  to  grant  the  increases  specified  in  Decision  No. 
2045  are  relevant  and  applicable  to  the  request  for  a like  increase 
in  the  rate  of  pay  of  this  class  of  employees. 

The  carriers  take  the  position  that  the  rate  now  paid  this  class 
of  employees  is  just  and  reasonable  for  the  service  performed,  and 
that  an  increase  in  pay  is  not  justified. 

In  connection  with  the  method  of  computing  rates  of  pay,  atten- 
tion is  directed  to  Recommendation  82,  dated  April  17,  1919,  which 
fixed  the  rate  of  pay  of  ferryboat  employees  in  San  Francisco  Bay 
on  a monthly  basis.  Decision  No.  2045,  dated  November  30,  1923, 
also  stipulated  monthly  rates  of  pay  for  marine  employees  at  this 
port. 

RULES  IN  DISPUTE 

The  specific  rules  which  are  in  dispute  are  shown  below,  the 
numbers  as  shown  corresponding  to  those  appearing  in  Recom- 
mendation 82  of  the  United  States  Railroad  Administration ; where 
employees  are  requesting  new  rules  having  no  corresponding  rule 
in  Recommendation  82,  an  asterisk  is  used  instead  of  a reference 
number. 

Article  I.  Classification  and  rates  of  pay. 

Article  II.  Preservation  of  rates. 

Article  III.  Basic  day. 

Article  IV.  Hours  of  service. 

Section  (b). 

* Establishment  of  various  rules  relating  to  hours  of  service  and 
assignment  of  work. 

Exceptions. — Sections  (3),  (5),  (6),  (7),  (8),  (9). 

* Rule  with  respect  to  the  assignment  of  relief  men,  and  the 
monthly  guarantee  if  employees  do  not  lay  off  of  their  own  accord. 

Article  V.  Relief  terminal. 

* Rule  providing  for  the  payment  of  time  waiting  for  transporta 
tion  when  held  after  their  regular  assigned  hours. 

Article  VI.  Overtime  and  calls. 

Section  (d). 

*Rule  which  provides  that  the  hourly  overtime  rate  shall  be  ob- 
tained by  dividing  twelve  times  the  monthly  salary  by  2,504  hours 
and  multiplying  the  result  by  one  and  one-half  times. 
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*Rule  which  provides  that  crews  will  not  be  called  to  work  out- 
side of  assigned  hours,  except  in  case  of  emergency,  or  to  take  care  of 
an  extra  heavy  volume  of  traffic  that  can  not  be  handled  on  scheduled 
trips. 

Article  VIII.  Promotion  and  seniority. 

*Rule  relative  to  description  of  positions  and  preferable  posi- 
tions. 

Article  IX.  General  rules. 

* Rule  providing  for  the  allowance  of  vacations. 

Article  X.  Effective  date  and  changes. 

Employees  are  requesting  that  an  agreement,  as  a result  of  the 
Railroad  Labor  Board’s  decision,  be  made  effective  as  of  July  1, 
1924,  with  which  request  the  carriers  do  not  agree. 

Opinion. — The  Railroad  Labor  Board  has  taken  cognizance  of  the 
fact  that  the  proposed  increase  in  the  rate  of  pay  of  matrons  is  appli- 
cable only  to  employees  of  the  Southern  Pacific  Co.  (Pacific  system). 
The  board  has  taken  into  consideration  the  conditions  under  which 
the  employees  in  question  are  working  and  has  made  comparison 
with  rates  paid  for  similar  service  in  railroad  as  well  as  outside 
employment,  and  finds  that  the  compensation  now  paid  this  class  is 
as  high,  or  higher,  than  that  paid  for  similar  service  elsewhere. 
The  board,  therefore,  does  not  feel  that  the  rate  now  in  effect  should 
be  increased. 

The  board  is  not  in  accord  with  the  request  of  the  carrier  that  the 
employees  in  this  class  of  service  be  compensated  on  a daily  and/or 
hourly  basis  became,  if  granted,  it  would  result  in  a reduction  in 
earnings  of  employees  now  assigned  to  48  hours  a week,  and  further 
because  the  monthly  pay  basis  as  now  applied  to  the  employees  in- 
volved in  this  dispute  has  been  established  and  recognized  as  the 
proper  method  of  compensating  employees  engaged  in  marine  serv- 
ice of  the  railroad  companies. 

Recommendation  82  established  certain  rates  of  pay  based  upon 
certain  working  conditions  stipulated  in  that  recommendation,  among 
whch  were  the  rules  pertaining  to  the  arrangement  of  shifts,  which 
rules  have  been  continued  in  force  and  effect  since  the  issuance 
thereof.  The  Railroad  Labor  Board  has  taken  note  of  the  fact  that 
Recommendation  82  was  substantially  in  accord  with  the  joint  recom- 
mendation made  to  the  United  States  Railroad  Administration  by 
a committee  consisting  of  representatives  of  the  employees  involved 
herein,  the  interested  carriers,  and  the  Railroad  Administration. 

The  joint  report  to  the  United  States  Railroad  Administration 
was  the  result  of  conferences  extending  over  a period  of  several 
weeks,  during  which  time  all  relevant  phases  of  marine  operation 
in  the  port  of  San  Francisco  were  very  thoroughly  considered.  This 
is  evidenced  by  the  voluminous  exhibits  and  transcript  of  oral  hear- 
ings now  on  file  with  the  Railroad  Labor  Board. 

The  board  has  taken  note  of  the  further  fact  that  shortly  subse- 
quent to  the  issuance  of  Recommendation  82  a question  was  raised 
by  the  employees  with  respect  to  the  proper  method  of  arriving  at 
an  hourly  rate»  of  pay  for  the  purpose  of  computing  overtime. 
Being  unable  to  reach  an  agreement,  the  following  question  was 
submitted  to  the  Director  General  of  Railroads : 

Question.  IIow  shall  the  hourly  or  daily  rate  of  pay  for  monthly-paid  em- 
ployees included  in  Recommendation  82  be  determined? 
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Answer.  Multiply  3G5  days  by  eight  and  divide  the  amount  so  obtained  into 
twelve  times  the  monthly  salary  established  by  Recommendation  82.  The  daily 
rate  shall  be  eight  times  the  hourly  rate  so  obtained. 

The  Railroad  Labor  Board  has  not  changed  the  working  condi- 
tions established  by  Recommendation  82  but  has  adjusted  the  rates 
of  pay  predicated  upon  the  continuance  of  the  working  conditions 
so  established.  Carefid  consideration  has  been  given  to  the  conten- 
tion of  the  employees  with  respect  to  the  alleged  inequity  in  the 
compensation  received  for  the  different  arrangement  of  watches,  but 
the  board  can  not  lose  sight  of  the  fact  that  the  employees  them- 
selves have  considered  arrangement  of  12  hours  on  watch  and  24 
hours  off  watch  as  being  desirable.  This  is  evidenced  by  the  fact 
that  a large  number  of  employees  have  signified  their  preference  for 
this  arrangement.  In  other  words,  it  is  not  the  position  of  the  em- 
ployees that  they  are  entitled  to  additional  compensation  due  to  bur- 
densome conditions  coincident  with  such  an  assignment,  but  merely 
because  the  aggregate  length  of  their  watches  is  greater  over  a 
certain  period  than  another  arrangement  of  watches,  notwithstand- 
ing the  fact  that  a large  number  of  employees  have  indicated  their 
preference  for  the  longer  assignment  on  the  theory,  no  doubt,  that 
other  emoluments  in  the  matter  of  time  at  home  with  their  families, 
etc.,  more  than  offset  advantages  under  the  arrangement  with  which 
compared. 

The  board  is  impressed  with  the  fact  that  the  request  of  the  em- 
ployees is  not  primarily  for  a reduction  in  their  assignments,  but 
rather  that  their  earnings  should  be  increased. 

Considerable  argument  was  advanced  by  the  employees  with 
respect  to  a decision  rendered  by  the  Railroad  Labor  Board  covering 
employees  at  another  port.  In  the  case  in  question  the  board  did  not 
inaugurate  the  principle  of  allowing  extra  pay  for  Sundays  (or  the 
seventh  day),  but  merely  continued  a practice  that  had  been  pre- 
viously established  at  that  port. 

In  arriving  at  a conclusion  in  connection  with  wages  and  working 
conditions  for  marine  employees  it  is  necessary  that  consideration  be 
given  to  the  conditions  obtaining  at  the  particular  port  in  question, 
and  it  is  therefore  not  proper  to  say  that  because  certain  conditions 
have  been  established  at  one  port  employees  at  another  port  are  en- 
titled to  the  same  consideration  irrespective  of  the  conditions  under 
which  they  are  employed. 

The  board  will  not  in  this  opinion  deal  specifically  with  each  of  the 
respective  rules  upon  which  there  is  a dispute  but  will  give  a general 
summary  of  its  opinion  relative  to  the  questions  now  before  it  for 
decision. 

As  previously  stated,  the  monthly  basis  of  payment  for  employees 
in  marine  service  is  a definitely  established  and  recognized  principle 
from  which  the  board  does  not  deem  it  expedient  to  vary.  The 
monthly  salary  should  be  recognized  as  the  basic  wage  for  the  recog- 
nized assignment  of  all  classes  covered  by  this  decision.  This  does 
not  necessarily  mean,  however,  that  the  monthly  salary  is  guaranteed 
to  all  employees  regardless  of  whether  or  not  they  may  work  their 
full  assignment.  The  board  believes  that  the  conditions  under  which 
the  monthly  rate  of  pay  should  be  allowed  have  been  definitely  es- 
tablished through  past  practice,  and  that  a rule  stipulating  how  and 
when  the  monthly  rate  should  be  applied  is  unnecessary. 
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The  board  recognizes,  however,  that  some  definite  method  must 
be  outlined  for  the  purpose  of  arriving  at  an  hourly  rate  for  the 
computation  of  overtime  for  service  in  excess  of  the  recognized 
straight-time  assignment  and  considers  that  the  hours  constituting 
the  recognized  straight-time  assignment  should  be  used  as  the  divisor 
in  arriving  at  such  an  hourly  rate.  Under  the  method  of  computa- 
tion now  followed  by  the  carriers  an  employee  assigned  to  48  hours  a 
week  receives  less  per  overtime-hour  than  he  does  per  straight-time 
hour,  which  condition  the  board  feels  should  be  corrected,  and  which 
will  be  corrected  by  the  method  hereinbefore  outlined  and  as  pro- 
vided in  the  rules  which  follow. 

The  employees  are  asking  that  time  and  one-half  be  allowed  for  all 
overtime  service,  which  rule  the  board  does  not  feel  is  justified  for 
employees  engaged  in  marine  operation  at  this  port. 

It  will  be  noted  in  the  decision  which  follows  that  the  board  has 
continued  certain  rules  established  by  Recommendation  82  which  it 
believes  are  just  and  reasonable,  and  which  the  evidence  indicates 
have  not  worked  any  hardship  on  the  employees  affected  thereby. 

The  board  has  denied  the  employees’  request  for  rules  relating  to 
“ pay-roll  classification,”  “ pay  when  no  transportation  is  available,” 
extension  of  “ promotion  and  seniority  rules,”  “ allowance  of  vacation 
with  pay,”  and  “ retroactive  effectiveness  of  the  decision,”  which  rules 
the  board  believes  are  not  justified. 

Decision. — Based  upon  the  evidence  which  has  been  presented  and 
upon  an  analysis  of  the  conditions  surrounding  the  employment  of 
the  classes  herein  involved,  the  Railroad  Labor  Board  decides  that 
the  rules  approved  by  the  board  are  hereby  made  effective  as  of 
January  16, 1925,  on  the  roads  upon  which  they  are  applicable.  The 
rules  are  as  follows: 

Article  I 

Rule  2.  Rates  of  pay. — Request  for  increase  in  the  rate  of  pay  of 
matrons  is  denied. 

' The  Railroad  Labor  Board  denies  the  request  of  the  carriers  for 
the  establishment  of  a daily  and/or  hourly  rate  of  pay  and  decides 
that  the  monthly  rate  of  pay  for  the  classes  herein  involved  shall 
be  incorporated  in  the  schedule. 

Article  II 

Rule  3.  Preservation  of  rates. — The  minimum  rates  and  all  rates 
in  excess  thereof,  as  herein  established,  shall  be  preserved. 

Rule  4.  Rating  positions. — No  change  from  Recommendation  82. 

Rule  5.  Pay-roll  classification. — Request  of  employees  for  rule 
under  this  caption  is  denied. 

Article  III 

Rule  6.  Basic  day. — No  change  from  Recommendation  82. 

Article  IV 

Rule  7.  Hours  of  service. — No  change  from  Recommendation  82. 

Exceptions. — No  change  from  Recommendation  82. 
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Article  V 

Rule  9.  Pay  when  no  transportation  available. — The  request  of 
the  employees  for  the  establishment  of  a definite  rule  covering  pay 
when  transportation  is  not  available,  is  denied. 

Article  VI 

Rule  13.  Overtime.' — The  monthly  salary  now  paid  the  employees 
covered  by  this  agreement  shall  cover  the  present  recognized  straight- 
time  assignment.  All  service  hourage  in  excess  of  the  present  recog- 
nized straight-time  assignment  shall  be  paid  for  in  addition  to  the 
monthly  salary  at  the  pro-rata  rate. 

Rule  14.  Fixing  overtime  rate. — To  compute  the  hourly  overtime 
rate  divide  twelve  times  the  monthly  salary  by  the  present  recog- 
nized straight-time  annual  assignment. 

Rule  15.  To  he  colled  only  in  emergency. — The  rule  requested  by 
the  employees  under  the  caption  “ To  be  called  only  in  emergency,” 
is  denied. 

Article  VII 

Rule  23.  Describing  positions. — Rule  requested  by  the  employees 
is  denied. 

Rule  24.  Preferable  positions. — Rule  requested  by  the  employees 
is  denied. 

Article  IX 

Rule  42.  Vacations. — The  request  of  the  employees  for  a rule  pro- 
viding for  the  allowance  of  vacation  with  pay  is  denied. 

Article  X 

Rule  43.  Date  effective. — This  agreement  shall  be  effective  as  of 
January  16,  1925,  and  shall  continue  in  effect  until  it  is  changed 
as  provided  herein  or  under  the  provisions  of  the  transportation 
act,  1920. 

Interpretation  of  this  decision. — Should  a dispute  arise  between 
the  management  and  the  employees  of  any  of  the  carriers  as  to  the 
meaning  or  intent  of  this  decision  which  can  not  be  decided  in  con- 
ference between  the  parties  directly  interested,  such  disputes  shall 
be  handled  in  the  manner  provided  by  the  transportation  act,  1920. 

DISSENTING  OPINION 

Board  Member  Wharton  dissenting. 
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Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  the  dates  in  question  the  yard  crew  at  Shreve- 
port, La.,  was  required  to  spot  the  pile  driver  at  Cross  Bayou  bridge,  which 
is  within  Shreveport  yard  limits,  for  the  purpose  of  pulling  drift.  The  crew 
then  performed  regular  yard  service  until  it  was  necessary  to  remove  der- 
rick car  from  the  bridge  in  order  to  permit  trains  to  pass.  The  crew  was 
assigned  under  bulletins  of  the  general  foreman  and  general  yardmaster  read- 
ing as  follows : 

Shreveport,  La.,  December  29,  1920. 

Bulletin  No.  9. 

Vacancy  exists  on  switch  engine  for  engineer,  handling  pile  driver  and  doing 
other  work  with  hours  from  8 a.  m.  to  4 p.  m.,  six  days  a week. 

Bids  expire  January  3,  1921. 

(Signed)  D.  Spurlock. 

Marshall. 

Boyce. 

Shreveport. 


No.  263. 

Shreveport,  La.,  December  29,  1920. 

B-60. 

Effective  48  hours  from  date  switch  engine  will  be  put  on  with  hours  from 
8 a.  m.  to  4 p.  m.,  6 days  a week.  This  engine  put  on  to  handle  pile  driver 
and  to  do  other  work. 

Bids  expire  48  hours  from  date. 

Oldest  man  making  application  will  be  assigned. 

(Signed)  C.  R.  Kenyon, 

General  Yardmaster. 

Opinion. — The  work  performed  by  Road  Engineer  Green  in  han- 
dling the  pile  driver  on  January  6,  7,  8,  9,  and  10,  1921,  was  work- 
train  service  and  was  performed  within  the  yard  limits  at  Shreve- 
port. The  management  of  the  carrier  entered  into  an  agreement 
with  the  committee  representing  the  engineers  and  firemen  that 
road  enginemen  must  be  used  on  work  trains  employed  exclusively 
in  yard  limits,  and  for  that  reason,  as  well  as  the  fact  that  work- 
tram  service  is  paid  the  through-freight  rates,  the  Railroad  Labor 
Board  is  of  the  opinion  that  Engineer  Green  should  have  been  paid 
such  rates  for  the  service  performed  on  the  dates  in  question. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  majority  decision  in  this  docket. 

The  work  performed  by  Engineer  Green  was  purely  and  solely 
that  of  a yard  engineer,  and  by  no  stretch  of  imagination  could  the 
work  be  regarded  or  classed  as  work-train  service. 

It  is  impossible  to  conjecture  what  was  in  the  minds  of  the  yard- 
master  and  roundhouse  foreman  who  posted  bulletins  relative  to 
putting  on  this  engine;  but,  whatever  the  trend  may  have  been,  the 
fact  still  remains  that  spotting  a pile  driver  at  a given  point  within 
yard  limits  was  identically  the  same  as  spotting  a refrigerator  to 
load  commercial  apples,  or  a car  of  cinders  to  be  unloaded  by  com- 
pany forces;  notwithstanding  that  it  is  doubtless  true  that  the  lan- 
56122—26 4 
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guage  of  the  bulletins  “handling  pile  driver,”  was  largely  control- 
ling in  the  decision  reached  by  the  majority  of  the  board. 

The  decision,  in  our  judgment,  is  wholly  without  support  of  fact. 

J.  H.  Elliott. 
Horace  Baker. 
Samuel  Higgins. 


SUPPORTING  OPINION 


On  November  6,  1918,  the  carrier  entered  into  an  agreement  with 
the  committee  representing  its  engineers  and  firemen,  reading  as 
f ollows : 

T-259 


Mr.  V.  A.  McCullough, 
Mr.  A.  E.  Pistole, 

Mr.  W.  M.  Kent, 

Mr.  W.  M.  Lynch, 

Mr.  E.  J.  Lampert  : 


Dallas,  Tex,  November  6,  1918. 


In  future  when  it  is  necessary  to  employ  work  trains  exclusively  in  yard 
limits,  road  enginemen  must  be  used.  The  roadmen  are  entitled  to  this  work, 
and  always  have  contended  for  it.  This  does  not  apply  to  trainmen,  as  the 
switchmen’s  schedule  provides  that  work-train  service  exclusively  within  yard 
limits  shall  be  performed  by  switchmen.  This  would  mean  that  in  work-train 
service  of  this  kind  a road-engine  crew  with  a foreman  and  switchmen  would 
be  used. 

Please  acknowledge  receipt  and  understanding. 

(Signed)  W.  H.  DeFrance, 

Assistant  General  Manager. 

C.  C. — Mr.  R.  Wiesen. 

Mr.  M.  F.  Barnett. 


Dallas,  Tex.,  November  6,  1918. 

Mr.  R.  Wiesen, 

Mr.  M.  F.  Barnett  : 

In  accordance  with  your  request  am  issuing  instructions  to  superintendents 
to-day  with  reference  to  using  road  crews  in  work-train  service  exclusively  in 
yard  limits. 

Hope  that  this  will  set  everyone  straight  on  the  matter. 

(Signed)  W.  H.  DeFrance. 

When  an  engineer  was  first  assigned  to  handling  the  pile  driver 
working  within  the  yard  limits  under  the  bulletin  of  December  29, 
1920,  a yard  engineer  was  assigned  thereto  and  the  committee  took 
the  question  up  with  the  proper  officer  of  the  carrier  who  ruled  that 
it  was  a road  job  and  that  Engineer  Green  was  entitled  to  it,  as  he 
was  the  oldest  road  engineer  making  application  for  the  assignment. 
This  action  of  the  carrier  shows  that  the  handling  of  the  pile  driver 
is  recognized  as  road  service,  and  should  be  paid  the  road  rate  in  ac- 
cordance with  the  understanding  reached  between  the  committee  and 
the  assistant  general  manager  of  the  carrier  that  is  quoted  above. 

Pile  drivers  are  generally  used  for  performing  the  work  of  the 
maintenance- of -way  department,  and  the  handling  of  them  is  un- 
questionably work-train  service,  which  class  of  service  is  paid  the 
through-freight  rate,  and,  therefore,  the  decision  reached  by  the  ma- 
jority of  the  board  is  proper. 


A.  O.  Wharton. 
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DECISION  NO.  2792.— DOCKET  1805 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  F.  E.  Gunn,  engineer,  for  five  days’  pay  ac- 
count suspension. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts.— On  January  19,  1921,  Mr.  Gunn  was  called  for 
fruit  extra  511  east,  Longview  Junction,  Tex.,  to  leave  at  7 p.  m.  At  or  about 
leaving  time  he  was  told  by  his  fireman  that  there  was  about  14  inches  of 
water  gone  out  of  the  tank,  whereupon  he  went  to  the  roundhouse  to  inform 
those  in  charge  that  his  water  tank  would  have  to  be  filled  before  he  could 
leave.  Hostler  Musselwhite  went  to  the  engine  and,  after  examining  the  tank, 
said  there  was  about  10  inches  gone,  or  that  it  lacked  10  inches  of  being  full. 
Mr.  Gunn  then  made  an  examination  himself  and  said  that  while  there  was 
not  14  inches  of  water  gone  from  the  tank,  there  was  more  than  10  inches.  It 
was  then  too  late  for  the  fruit  train  to  leave  Longview  Junction  ahead  of 
No.  2,  which  is  a fast  passenger  train.  The  engine  was  taken  to  a water  tank 
by  the  hostler  and  filled.  The  delay  to  the  fruit  train  consumed  one  hour. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2793.— DOCKET  1806 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  R.  Garland,  engineer,  and  R.  C.  Yearwood, 
fireman,  for  local  rates  of  pay,  May  11,  13,  and  16,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  the  dates  in  question,  this  engine  crew  was 
on  regular  local  run  between  Boyce,  La.,  and  Sodus,  La.  At  this  time  there 
was  a very  heavy  movement  of  gravel  to  Robilene,  La.,  and  due  to  accummu- 
lation  at  Robilene  a number  of  cars  had  been  set  out  at  Provencal,  La.  On 
the  dates  in  question  the  local  was  moving  these  cars  from  Provencal  to  Robi- 
lene and  in  order  to  handle  excess  tonnage  was  compelled  to  double  from  Vic- 
toria, La.,  to  Robilene,  a distance  of  4.6  miles. 

The  employees  base  their  claim  on  paragraphs  (f)  and  (g),  Article  4 of 
the  engineers’  schedule,  and  similar  rule  in  the  firemen’s  schedule,  which  read 
as  follows : 

“ (f)  Crews  on  regular  assigned  local  runs  making  inside  turns  will  be  paid 
a minimum  of  100  miles  for  each  turn. 

“ (g)  The  term  ‘inside  turns’  is  understood  to  mean  turns  made  between 
intermediate  points  on  a run.  It  being  understood  that  there  will  be  no 
change  in  method  heretofore  obtaining  in  the  handling  of  cane  trains.” 

They  were  paid  under  article  10  of  the  engineers’  schedule,  and  similar  rule 
in  the  firemen’s  schedule.  Article  10  reads  as  follows : 

“ {a)  Engineers  will  be  allowed  actual  miles  for  each  double,  running  for 
fuel  or  water,  or  for  cutting  off  to  assist  another  train  over  hill. 

“ (&)  On  runs  of  less  than  100  miles  for  which  100  miles  is  paid,  no  allow- 
ance for  above  will  be  made,  unless  the  mileage  made  doubling  added  to  total 
mileage  exceeds  100  miles,  in  which  case  actual  mileage  will  be  allowed. 

“(c)  In  computing  overtime,  mileage  made  as  above  must  be  added  to 
other  mileage  made  on  trip  to  prevent  duplicate  payment.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  2794.— DOCKET  1807 

Chicago , III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  F.  E.  Clark,  engineer,  and  A.  E.  McGilvary, 
fireman,  for  local  rates  of  pay  December  16,  1919. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  the  date  in  question  Engineer  Clark  and 
Fireman  McGilvary  were  on  local  train  en  route  from  Natchitoches,  La.,  to 
Shreveport,  La.  On  arrival  at  Gahagan,  La.,  they  were  instructed  to  set  out 
train,  back  up  to  Powhatan,  La.,  and  move  passenger  train  No.  41  to  Shreveport 
on  account  of  engine  failure  on  train  No.  41. 

The  claim  is  based  on  paragraphs  (f)  and  (g) , article  4 of  the  engineers’ 
agreement,  and  paragraph  ( d ),  article  9 of  the  firemen’s  agreement,  which 
reads  as  follows : 

“Art.  4.  ( f ) Crews  on  regular  assigned  local  runs  making  inside  turns  will 
be  paid  a minimum  of  100  miles  for  each  turn. 

“(g)  The  term  ‘inside  turns’  is  understood  to  mean  turns  made  between 
intermediate  points  on  a run.  It  being  understood  that  there  will  be  no 
change  in  method  heretofore  obtaining  in  the  handling  of  cane  trains. 

“Art.  9.  (d)  Crews  on  regular  assigned  local  runs  making  inside  turns  will 
be  paid  a minimum  of  100  miles  for  each  turn.” 

The  crew  was  paid  under  paragraph  ( d ) article  3 of  the  engineers’  agree- 
ment, and  paragraph  (a),  article  5 of  the  firemen’s  agreement,  reading  as 
follows : 

“Art.  3.  (d)  Road  engineers  performing  more  than  one  class  of  road  service 
in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate  applicable 
to  any  class  of  service  performed  with  a minimum  of  100  miles  for  the  com- 
bined service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the  entire 
trip. 

“ When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip. 

“Art.  5.  (a)  Road  firemen  and  helpers  performing  more  than  one  class  of 
road  service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest 
rate  applicable  to  any  class  of  service  performed  with  a minimum  of  100  miles 
for  the  combined  service.  The  overtime  basis  for  the  rate  paid  will  apply  for 
the  entire  trip. 

“ When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2795.— DOCKET  1808 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question, — Claim  of  I.  M.  Dean,  engineer,  for  20  minutes  over- 
time, July  11,  1921. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — On  the  date  in  question,  Mr.  Dean  on  train  No.  2 was 
due  to  leave  Baird,  Tex.,  at  10.05  a.  m.  and  to  arrive  at  Fort  Worth,  Tex.,  at 
2.40  p.  m.,  running  time  4 hours  and  35  minutes.  Mr.  Dean  reported  for  duty 
at  9.45  a.  in.,  or  20  minutes  prior  to  time  set  for  departure,  which  was  in 
accordance  with  instructions ; he  departed  at  10.31  a.  m.,  or  26  minutes  late, 
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He  arrived  at  Fort  Worth  yard  limits  on  time  but  on  account  of  a broken  rail 
in  the  yard  he  was  delayed  and  arrived  at  the  station  12  minutes  late. 

Paragraphs  (e),  (g),  (h),  and  (i),  article  2 of  the  engineers’  agreement, 
read  as  follows: 

“(e)  On  passenger  runs  all  delays  over  schedule  (each  schedule  either 
straightaway  or  turnaround  to  be  taken  separately)  shall  be  paid  for  at 
regular  overtime  rates  according  to  class  of  engine. 

“ (g)  When  delayed  within  yard  limits,  initial  terminal  time  will  be  com- 
puted from  time  ordered  to  leave  until  after  last  stop  is  made  within  yard 
limits  on  departure. 

“(h)  Final  terminal  delay  will  be  computed  from  time  first  stop  is  made 
within  yard  limits  until  engine  has  been  placed  on  the  designated  track  or 
engineer  relieved. 

“(i)  When  delayed  on  departure  from  or  arrival  at  terminal,  overtime  for 
all  such  time  delayed  will  be  paid  independent  of  any  other  overtime  made  on 
the  trip.  All  terminal  time  to  be  computed  on  the  minute  basis  at  one-eighth 
of  the  daily  rate.” 

Engineer  Dean  was  allowed  26  minutes’  initial  and  12  minutes’  final  terminal 
delay  in  addition  to  mileage  of  trip. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2796.— DOCKET  1809 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  Frank  Cromwell,  engineer,  and  F.  W.  At- 
tinger,  fireman,  for  continuous  time  on  trips  April  4 and  5,  1921. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Cromwell  and  Fireman  Attinger  were 
employed  on  a local  train  between  Fort  Worth,  Tex.,  and  Whitesboro,  Tex. 
On  April  4,  1921,  they  went  on  duty  at  Fort  Worth  at  8.15  a.  m.,  and  were 
released  at  Whitesboro  at  7.25  p.  m.,  being  paid  on  basis  of  local  service.  At 
7.55  p.  m.  they  were  called  to  leave  Whitesboro  in  work-train  service  to  go  to 
a washout  near  Denton,  Tex.  At  2 a.  m.  they  were  tied  up  at  Denton.  After 
having  10  hours’  rest,  they  were  called  for  local  service  from  Denton  to  Fort 
Worth,  arriving  at  Fort  Worth  at  4.35  p.  m.,  on  April  5.  The  crew  was  paid 
on  basis  of  a day  in  work-train  service  between  Whitesboro  and  Denton,  and 
on  basis  of  a day  in  local  service  between  Denton  and  Fort  Worth/ 

The  employees’  committee  base  their  claim  on  paragraph  (g),  article  9,  and 
paragraph  O'),  article  20  of  engineers’  agreement,  and  corresponding  rules  in 
firemen’s  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  2797.— DOCKET  1811 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  Osey  Herring,  switch  engineer,  and  C.  T. 
Braswell,  fireman,  for  100  miles  at  road  rates  account  road  service 
performed  October  25,  1920. 

Statement. — The  submission  contained  the  following : 

Statement  of  facts. — On  October  25,  1920,  a broken  arch  bar  was  found  on 
train  No.  57  at  mile  post  5,  or  5 miles  west  of  Texarkana,  a regular  terminal. 
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Train  No.  57  was  en  route  from  Texarkana  to  Longview  Junction.  Switch 
Engineer  Osey  Herring  and  Fireman  C.  T.  Braswell  were  instructed  to  run 
out  to  the  accident  and  pull  the  rear  end  of  train  No.  57  back  into  the  terminal, 
for  which  the  committee  is  claiming  100  miles  in  addition  to  pay  for  yard 
service  instead  of  the  actual  time  consumed  in  making  the  trip  outside  of  yard 
limits,  as  was  paid;  claim  is  based  on  article  13  (o)  of  the  engineers’  agree- 
ment, and  similar  rule  in  firemen’s  agreement,  reading  as  follows : 

“Except  as  provided  for  in  article  12  (&),  where  regularly  assigned  to  per- 
form service  within  switching  limits,  yard  engineers  shall  not  be  used  in  road 
service  when  road  engineers  are  available,  except  in  case  of  emergency.  When 
yard  engineers  are  used  in  road  service  under  conditions  just  referred  to,  they 
shall  be  paid  miles  or  hours,  whichever  is  the  greater,  with  a minimum  of  one 
hour  for  the  class  of  service  performed,  in  addition  to  the  regular  yard  pay 
and  without  any  deduction  therefrom  for  the  time  consumed  in  said  service. 

“Where  no  emergency  exists  100  miles  will  be  allowed  for  each  trip  made 
outside  of  yard  limits.” 

Decision . — Claim  denied. 


DECISION  NO.  2798.— DOCKET  1812 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  It.  N.  Garland,  engineer,  for  local  pay  Feb- 
ruary 22,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  the  date  in  question,  Engineer  Garland  was 
in  local  service,  Sodus,  La.,  to  Boyce,  La.,  Sodum  being  the  initial  terminal. 
On  arrival  at  Marthaville,  La.,  he  was  required  to  set  out  his  train  and  take 
engine  to  Robeline  to  handle  passenger  train  No.  48  to  Cypress,  La.,  after 
which  he  returned  to  Marthaville  and  completed  trip  on  local  to  Boyce.  The 
claim  is  based  on  sections  (f)  and  (g),  article  4,  engineers’  agreement, 
reading : 

“(f)  Crews  on  regular  assigned  local  runs  making  inside  turns  will  be 
paid  a minimum  of  100  miles  for  each  turn. 

“(g)  The  term  ‘inside  turns’  is  understood  to  mean  turns  made  between 
intermediate  points  on  a run.  It  being  understood  that  there  wfill  be  no 
change  in  method  heretofore  obtaining  in  the  handling  of  cane  trains.” 

Engineer  Garland  was  paid  under  section  (d),  article  3,  engineers’  agree- 
ment, which  reads  as  follows: 

“ Road  engineers  performing  more  than  one  class  of  road  service  in  a day 
or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate  applicable  to  any 
class  of  service  performed  with  a minimum  of  100  miles  for  the  combined 
service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the  entire  trip. 

“ When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip.” 

Decision. — Claim  denied. 


DECISION  NO.  2799.— DOCKET  1814 

+ Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  S.  H.  LaLonde,  engineer,  for  100  miles  ac- 
count supplying  engine  404  with  fuel  oil  and*  water  at  Sweetwater, 
Tex.,  July  4,  1921. 
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Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  S.  H.  LaLonde,  Rio  Grande  division,  was 
assigned  to  local  service,  Baird  to  Sweetwater  and  Sweetwater  to  Baird,  a 
distance  of  62  miles.  On  July  4,  1921,  he  went  on  duty  at  Baird  at  2.30  p.  in., 
engine  404;  arrived  Sweetwater  11.45  p.  in.,  same  day;  tied  up  at  1.10  a.  m., 
July  5,  1921.  Allowed  100  miles  at  local  rate,  1 hour  15  minutes  road  over- 
time at  time  and  one-half,  and  1 hour  25  minutes  final  terminal  delay  at  time 
and  one-half. 

The  following  is  a copy  of  wire  instructions  issued  by  the  chief  dispatcher 
July  4: 

“ Engine  404  will  reach  Sweetwater  on  west  local  about  8.30  p.  m.  to-night. 
Want  engine  turned  on  arrival  and  line  it  up  for  fruit  train  east  about  10 
p.  m.,  and  return  it  to  Baird  for  east-end  local  in  a.  m.  Engine  390  coming 
in  on  train  No.  23 ; turn  it  for  No.  4.  Engine  368  coming  east  on  fruit  train ; 
cut  it  off  at  Sweetwater  and  run  east  on  local  in  a.  m.  Let  crew  on  engine 
404  turn  their  engine  before  tying  up  and  place  for  oil,  if  any  oil  is  needed, 
so  it  may  be  ready  to  cut  in  on  fruit  train.” 

Claim  is  made  for  Engineer  LaLonde  for  100  miles  at  local  rate,  based  on 
article  29,  engineers’  schedule,  which  is  quoted  as  folllows : 

“All  engines  shall  be  handled  at  terminal  points  by  hostlers.  Engineers 
will  not  be  expected  to  take  engines  to  and  from  trains  except  at  such  points 
as  may  be  decided  upon  by  superintendent,  master  mechanic,  and  committee 
representing  the  engineers  affected” — 
and  paragraph  ( d ),  article  4,  which  is  quoted  as  follows: 

“At  points  where  temporary  terminals  have  been  established  for  local  freight 
trains  engineer  will  be  paid  as  at  regular  time-card  terminals.  This  to  apply 
to  any  temporary  terminal  hereafter  established.” 

Decision. — The  Railroad  Labor  Board  decided  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2800.— DOCKET  1816 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  C.  Troupe,  engineer,  and  I.  D.  Gage,  fireman, 
for  4 hours  and  10  minutes  overtime,  January  7,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — The  crew  in  question  was  at  the  time  assigned 
to  trains  Nos.  41  and  48,  between  Shreveport,  La.,  and  Cypress,  La.,  No.  48 
leaving  Shreveport  at  4 a.  m.,  and  running  to  Cypress  over  what  is  known  as 
the  “ old  main  line.”  They  arrived  at  Cypress  at  8.50  a.  m.  and  departed  at  9.15 
a.  m.,  via  Natchitoches  branch  as  train  No.  41,  arriving  at  Natchitoches,  La., 
at  9.50  a.  m.,  departed  at  2 p.  m.,  dead  time  at  Natchitoches  amounting  to  4 
hours  and  10  minutes;  arrived  at  Shreveport  at  5.55  p.  m.  Claim  is  based 
on  section  (e),  article  2,  engineers’  agreement,  reading  as  follows: 

“ On  passenger  runs  all  delays  over  schedule  (each  schedule  either  straight- 
away or  turnaround  to  be  taken  separately)  shall  be  paid  for  at  regular  over- 
time rates  according  to  class  of  engine  ” — 

and  section  ( g ),  article  2 of  the  firemen’s  agreement,  reading  as  follows: 

“ If  more  than  schedule  running  time  is  used  on  any  passenger  run,  over- 
time shall  be  paid  at  one-eighth  of  the  daily  rate  for  all  time  thus  consumed.” 
Fireman  Gage  was  paid  under  section  (£),  article  2,  firemen’s  agreement, 
which  reads  as  follows: 

“When  the  schedule  of  a train  provides  (on  other  than  turnaround  runs) 
for  a stop  not  in  connection  with  the  work  of  the  train  of  a period  of  more 
than  one  hour,  overtime  shall  be  paid  for  all  time  in  excess  of  one  hour.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  2801.— DOCKET  1817 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  Terry  Finn,  switch  engineer,  for  8 hours’ 
pay  September  12,  1920,  under  provisions  of  section  (a),  article  13, 
engineers’  agreement. 

) Statement . — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Finn,  regularly  assigned  as  switch  en- 
gineer, Fort  Worth  yard,  on  second  shift,  3 p.  m.  to  11  p.  m.,  September  12, 
1920,  was  taken  ill  and  gave  up  his  engine  after  having  worked  3 hours  30 
minutes.  No  further  service  was  rendered  by  him  until  3 p.  m.,  September  15. 
It  was  necessary  to  call  another  engineer  to  take  Mr.  Finn’s  place.  The 
committee  contends  that  Engineer  Finn  is  entitled  to  eight  hours’  pay,  basing 
same  under  section  (a),  article  13,  engineers’  agreement,  reading  as  follows: 

“Eight  hours  or  less  shall  constitute  a day’s  work,  time  to  begin  when  re- 
quired to  report  for  duty  and  end  when  relieved  from  duty.  Rates  as  per 
Article  1 (c).” 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2802.— DOCKET  1818 

Chicago , III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Is  Ed  Sain,  engineer,  Fort  Worth  division,  entitled 
to  pay  for  deadheading  from  Ranger,  Tex.,  to  Fort  Worth,  Tex., 
on  train  No.  12,  October  6,  1920,  and  for  deadheading  from  Fort 
Worth  to  Ranger  on  train  No.  23,  October  8,  1920,  and,  in  addition, 
his  expenses  amounting  to  $3  while  on  the  trip  ? 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — Engineer  Sain  was  employed  as  switch  engineer  at 
Ranger  on  3 p.  m.  to  11  p.  m.  shift.  At  5.30  p.  m.  October  5,  1920,  extra 
549  west  collided  head-on  with  yard  engine  464  in  charge  of  Engineer  Sain 
at  west  end  of  Ranger  yard.  Engineer  Sain  was  instructed  to  be  present  at 
investigation  held  at  Fort  Worth  on  October  7. 

Committee  bases  claim  for  deadhead  pay  under  section  (a),  article  15,  and 
for  expenses  under  article  17  (a),  engineers’  agreement,  which  read  as  follows: 

“Art.  15  (a).  When  it  is  necessary  to  deadhead  an  engineer  on  company 
business,  he  shall  be  paid  half  time  for  same  in  the  service  in  which  he 
is  engaged,  but  in  no  case  shall  it  be  less  than  one-half  day’s  pay,  independent 
of  any  other  time  or  mileage. 

“Art.  17  (a).  When  an  engineer  is  attending  court  or  other  company 
business,  he  shall  receive  pay  for  time  lost  on  his  engine  and  necessary 
expenses.  If  an  extra  engineer,  100  miles  per  day  and  necessary  expenses. 
Engineers  attending  court  on  their  lay-over  days  will  be  paid  a day’s  pay  for 
each  day,  and  necessary  expenses  if  away  from  home  terminal.  No  pay  for 
deadheading  will  be  allowed.” 

Engineer  Sain  was  involved  in  accident  but  was  not  guilty  to  the  extent 
that  discipline  was  justified,  and  was  paid  for  time  lost  in  accordance  with 
section  (c),  article  17,  which  the  carrier  holds  is  applicable,  reading  as  follows: 

“ Engineers  involved,  required  by  the  company  to  be  present  at  an  investi- 
gation as  witnesses,  and  who  are  not  guilty  to  the  extent  of  justifying  discipline 


[No.  2804] 


DECISIONS 


41 


will  be  paid  for  time  lost,  otherwise  they  will  receive  no  compensation  for 
attendance.  Witnesses  who  may  be  called,  and  who  are  not  in  any  way 
involved,  will  receive  pay  on  the  basis  of  allowance  for  giving  depositions.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employee  is  denied. 


DECISION  NO.  2803.— DOCKET  1819 

Chicago , III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  J.  R.  Whitworth,  engineer,  for  five  days’ 
pay  account  suspension. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — A pair  of  wheels  was  derailed  on  an  empty  coal 
car  near  west  switch  at  Mesquite,  Tex.,  and  was  pulled  a distance  of  7% 
miles.  Stop  was  made  at  Rady  tank  for  water  during  the  time  the  car  was 
off  the  track.  Train  consisted  of  37  cars.  Derailed  car  was  seventh  car  from 
engine.  Engineer  Whitworth  was  suspended  five  days  account  of  not  discover- 
ing the  derailed  car  sooner. 

Opinion. — Had  the  engineer  exercised  the  care  he  should  have 
in  complying  with  the  provisions  of  the  rules  he  would  undoubtedly 
have  discovered  the  derailment,  which  was  indicated  by  fire  flying 
within  a reasonable  distance  after  the  derailment  occurred;  instead 
he  pulled  the  car  approximately  7 y2  miles  and  caused  considerable 
damage  to  track. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employee  is  denied. 


DECISION  NO.  2804.— DOCKET  1820 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  B.  D.  Hill,  engineer,  and  J.  A.  Arnold,  fire- 
man, for  difference  between  local  rates  and  through- freight  rates 
for  trip  on  May  28,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Hill  and  Fireman  Arnold  were  in  charge 
of  engine  No.  804  and  ran  as  through-freight  train  Fort  Worth,  Tex.,  to  Long- 
view Junction,  Tex.  The  train  contained  three  cars  of  perishable  freight 
destined  to  “ Cotton  Belt  ” Railway  via  Big  Sandy,  Tex.,  Big  Sandy  being  an 
intermediate  station  on  the  run. 

Paragraph  (j),  article  3 of  the  engineers’  agreement  and  a similar  rule  in 
the  firemen’s  agreement,  reads  as  follows : 

“ Through  and  irregular  freight  engineers  required  to  perform  work  prop- 
erly devolving  upon  local  crews,  such  as  station  switching,  switching  mines, 
lumber  mills  and  industrial  tracks,  placing  cars  at  stations  (except  in  move- 
ment of  livestock),  delivering  cars  to  transfers,  loading  or  unloading  mer- 
chandise, filling  water  barrels  or  other  similar  work,  shall  be  paid  local  rates 
for  the  entire  trip.” 
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Bulletin  No.  56,  issued  by  R.  Wynne,  trainmaster,  under  date  of  May  20. 
1920,  which  was  a short  time  prior  to  the  date  on  which  the  claim  was  based, 
reads  as  follows: 

Bulletin  No.  56 

Office  of  Trainmaster, 

Dallas,  Tex.,  May  12,  1920. 

To  Conductors  and  Brakemcn,  Dallas-Long  view  Subdivision: 

Effective  with  this  bulletin  through-freight  trains  will  discontinue  perform- 
ing work  properly  devolving  upon  local  crews,  switching  lumber  mills  and 
industrial  tracks,  placing  cars  at  station  (except  in  movement  of  livestock), 
loading  and  unloading  merchandise  or  other  similar  work,  without  instruc- 
tions to  do  so. 

Should  it  be  necessary,  in  your  opinion,  to  perform  any  of  this  work,  you 
will  report  circumstances  to  chief  dispatcher  and  be  governed  by  instruc- 
tions received. 

(Signed)  R.  Wynne, 

Trainmaster. 

Opinion. — On  the  trip  in  question  Engineer  Hill  and  Fireman 
Arnold  were  directed  to  place  the  cars  on  the  transfer  track  by  the 
conductor  who  had  charge  of  the  train.  The  Railroad  Labor  Board 
is  therefore  of  the  opinion  that  the  engineer  and  fireman  should  be 
paid  the  local- freight  rate  under  paragraph  (;),  article  3 of  the 
engineers’  and  a similar  rule  of  the  firemen’s  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  docket  for  the  reason  that  the  evidence  shows  that  the 
crew  concerned  in  this  case  simply  set  out  three  cars  at  Big  Sandy, 
which  was  their  destination  so  far  as  this  carrier  was  concerned. 

The  evidence  shows  that  on  arrival  at  Big  Sandy  the  conductor 
asked  the  dispatcher  if  he  wished  the  three  cars  placed  on  the  trans- 
fer track  and  was  advised  “ No  ” that  the  “ local  ” would  make  the 
delivery.  The  conductor,  however,  in  making  the  set-out  elected  to 
let  the  cars  go  to  the  transfer,  for  the  reason  that  under  conditions 
as  he  found  them  it  was  more  convenient  than  to  make  room  else- 
where. 

It  is  not  even  claimed  that  a single  move  or  switch  was  made  that 
would  not  have  followed  had  there  been  room  to  let  the  cars  go  to 
any  other  track  in  the  yard. 

Surely  it  can  not  be  contended,  under  the  circumstances  cited,  that 
the  framers  of  the  rule,  under  which  additional  payment  is  asked, 
ever  contemplated  a situation  of  this  kind,  and  in  our  judgment  it 
was  unjust  and  unreasonable  to  penalize  the  carrier  by  the  payment 
authorized  for  a part  of  the  crew. 

J.  H.  Elliott. 

S.  Higgins. 

Horace  Baker. 


SUPPORTING  OPINION 

The  evidence  shows  that  the  carrier,  on  May  20,  1920,  issued  a 
bulletin  instructing  conductors  and  brakemen  to  discontinue  the 
work  enumerated  in  the  rule,  which  would  entitle  the  crews  to  local- 
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freight  rates,  but  in  that  bulletin  no  reference  was  made  to  discon- 
tinuing delivery  of  cars  to  transfer  tracks. 

The  conductor  in  charge  of  the  train  asked  the  train  dispatcher 
if  he  wished  the  three  cars  placed  on  the  transfer  track  at  Big  Sandy 
and  was  advised  that  he  did  not  and  that  the  local  would  make  the 
delivery.  The  engineer  and  fireman  did  not  know  that  the  train 
dispatcher  did  not  want  the  cars  placed  on  the  transfer  track,  and 
acting  under  the  direction  of  the  conductor,  as  required  of  them 
under  the  operating  rules  of  the  carrier,  they  placed  the  three  cars 
on  the  transfer  track,  which  was  the  proper  place  for  them  as  they 
were  destined  to  the  Cotton  Belt  Railway  via  Big  Sandy. 

Article  III  ( j ) of  the  engineers’  agreement  and  a similar  rule  of 
the  firemen’s  agreement  entitles  those  employees  to  the  local-freight 
rate  of  pay  when  they  are  required,  as  in  this  case,  to  deliver  cars  to 
transfer  tracks  and,  therefore,  the  claim  of  the  engineer  and  fireman 
is  fully  justified  under  the  rules. 

It  is  reasonable  to  assume  that  had  the  three  cars  in  question  been 
placed  on  other  than  the  transfer  track  and  later  picked  up  by  the 
way-freight  crew  and  placed  on  the  transfer  track,  the  overtime 
resulting  therefrom  would  have  entailed  a greater  expense  to  the 
carrier  than  the  slight  difference  between  the  through -freight  rate 
and  the  local-freight  rate  that  will  be  paid  the  engineer  and  fireman 
under  the  decision  of  the  board,  which  is  approximately  $1.50. 

A.  O.  Wharton. 


DECISION  NO.  2805.— DOCKET  1824 

Chicago , III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question . — Claim  of  E.  H.  Delk,  engineer,  for  terminal  time  for 
handling  train  between  Shreveport  Union  Depot,  La.,  and  North 
Shreveport,  La. 

Statement. — The  submission  contained  the  following : 

Jovnt  statement  of  facts. — Train  No.  45  was  due  at  North  Shreveport  during 
the  period  in  question  at  11.45  a.  m.,  at  Shreveport  Junction,  La.,  at  12.05  p.  m., 
and  at  Shreveport  Union  Depot  at  12.20  p.  m.  Train  No.  44  was  due  to  leave 
Shreveport  Union  Depot  at  3.30  p.  m.,  Shreveport  Junction  at  3.45  p.  m.,  and 
North  Shreveport  at  4.10  p.  m.  North  Shreveport  and  Shreveport  Junction 
are  in  Shreveport  yard  limits,  and  the  stops  in  question  were  made  at  regular 
points  designated  on  working  time-table.  No  delays  other  than  regular  time- 
table stops  were  encountered.  The  claim  is  based  on  sections  (g)  and  ( h ), 
article  2,  of  the  engineers’  agreement,  reading  as  follows : 

“( g ) When  delayed  within  yard  limits,  initial  terminal  time  will  be  com- 
puted from  time  ordered  to  leave  until  after  last  stop  is  made  within  yard 
limits  on  departure. 

“(h)  Final  terminal  delay  will  be  computed  from  time  first  stop  is  made 
within  yard  limits  until  engine  has  been  placed  on  the  designated  track  or 
engineer  relieved.” 

The  train  in  question  was  operated  between  the  points  named  on 
regular  schedule  time.  There  was  no  delay. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  2806.— DOCKET  1825 

Chicago,  III.,  January  20,  1025 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  Osey  Herring,  engineer,  for  continuous  time, 
June  11,  1920. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  the  date  in  question  Mr.  Herring  was  run  out  of 
Bonham,  Tex.,  a regular  terminal,  on  a work  train  with  derrick  outfit,  to  rerail 
some  cars  near  Bagwells,  Tex.  After  the  work-train  service  was  completed, 
which  was  11  hours  after  going  on  duty,  the  crew  was  tied  up  for  a period 
of  8 hours,  after  which  they  were  called  for  through-freight  service.  Claim 
is  made  for  pay  during  the  period  of  tie-up. 

Article  9 of  the  engineers’  agreement  reads  as  follows : 

“ ( a ) Engineers  in  work-train  service  will  receive  through-freight  rates, 
according  to  class  of  engine.  One  hundred  miles  or  less,  eight  hours  or  less, 
to  constitute  a day.  Overtime  on  basis  of  12 y2  miles  per  hour  at  three-six- 
teenths of  the  daily  rate  per  hour.  Mileage  in  excess  of  100  miles  will  be  paid 
for  as  per  article  1 (&). 

“ (0)  When  work  trains  are  to  be  kept  in  service  for  10  days  or  over  they 
will  be  advertised,  and  the  oldest  engineer  applying  for  same  will  be  assigned. 
Work-train  service  of  less  than  10  days  will  be  given  to  engineers  in  regular 
pool  service  when  available  in  the  regular  turn  ; provided,  however,  that  no  engi- 
neer in  pool  service  will  be  required  to  remain  in  work-train  service  over  six 
days.  In  case  an  engineer  catches  work  train  after  having  made  one  or  more 
turns  away  from  home  terminal,  the  time  thus  consumed  in  making  turns  will 
be  counted  in  making  up  the  six  days.  Should  a runaround  occur  in  order  to 
comply  with  the  above  proviso,  the  engineer  thus  relieved  from  work-train  serv- 
ice will  not  be  entitled  to  pay  for  being  run  around. 

“ ( c ) Engineers  shall  be  called  1 hour  and  30  minutes  before  leaving  time; 
no  terminal  time  allowed ; time  to  commence  at  time  required  to  report  for 
duty. 

“(d)  An  engineer  held  for  work-train  service  will  be  paid  100  miles  for  each 
week  day  held  when  no  work  is  done ; transportation  will  be  furnished  and 
engineer  permitted  to  go  to  his  home  terminal  on  Sunday  if  he  so  desires. 

“(e)  Work  trains  will  be  run  to  places  where  eating  and  sleeping  accommo- 
dations can  be  obtained,  and  engineer  will  not  be  required  to  care  for  engine 
during  the  night,  except  in  case  of  emergency.  Work  trains  will  be  operated 
in  and  out  of  or  through  terminals,  but  not  off  seniority  district. 

“(f)  In  any  future  contract  work  it  will  be  stipulated  that  engineers,  if  any 
used,  shall  be  taken  from  the  Texas  & Pacific  ranks. 

“(ff)  When  there  is  a combination  of  freight  and  work-train  service,  trip 
shall  be  paid  for  on  basis  of  freight  rates  and  rules. 

“ When  there  is  a combination  of  freight  and  work-train  service,  or  when 
more  than  100  miles  are  made  the  same  day  in  work-train  service  and  no 
work-train  service  is  performed  en  route,  delay  at  the  initial  terminal  result- 
ing from  work  performed  and  delay  at  the  final  terminal  resulting  from  any 
cause,  will  be  paid  for  under  the  provisions  of  articles  3 and  16. 

“ Example : Crews  called  in  turn,  runs  Fort  Worth  to  Grand  Prairie  and 
picks  up  train  of  gravel,  which  is  taken  to  Longview  Junction  without  per- 
forming any  other  work-train  service  en  route,  provisions  of  the  rule  apply.” 
Paragraphs  (a)  and  (&),  article  20,  read  as  follows: 

“(a)  Under  the  laws  limiting  the  hours  on  duty,  crews  in  road  service  will 
not  be  tied  up,  unless  it  is  apparent  that  the  trip  can  not  be  completed  within 
the  lawful  time,  and  not  then,  until  after  the  expiration  of  14  hours  on  duty, 
under  the  Federal  law,  or  within  2 hours  of  the  time  limit  provided  by  State 
laws  if  State  laws  govern. 

“(&)  If  road  crews  are  tied  up  in  a less  number  of  hours  than  provided  in 
the  preceding  paragraph,  they  shall  not  be  regarded  as  having  been  tied  up 
under  the  law  and  their  services  will  be  paid  for  under  schedule.” 
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Claim  is  based  on  paragraph  ( g ) of  article  9 and  paragraphs  (a) 
and  (£>)  of  article  20. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2807.— DOCKET  1826 

Chicago , III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  Elmer  Ellis,  engineer,  for  deadhead  pay, 
August  13,  1920. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Engineer  Ellis  holds  seniority  as  engineer  on  the 
Rio  Grande  division,  extending  from  El  Paso,  Tex.,  to  Baird,  Tex.,  distance 
474  miles,  and  holds  seniority  as  fireman  only  on  Toyah  district  between  El 
Paso  and  Toyah,  Tex.,  distance  194  miles.  Prior  to  August  13,  1920,  Engineer 
Ellis  was  on  the  engineers’  extra  board  at  El  Paso.  On  August  13,  account  of 
depression  in  business  and  in  line  with  the  engineers’  agreement,  the  engi- 
neers’ extra  board  at  El  Paso  was  reduced  and  Engineer  Ellis  was  cut  off,  at 
which  time  he  went  to  Big  Spring,  Tex.,  to  place  himself  on  extra  board  at 
that  point.  The  claim  is  based  on  section  (f),  article  15,  engineers’  agreement, 
which  reads  as  follows : 

“ Engineers  deadheading  to  a point  to  take  service  which  their  seniority  en- 
titles them  to  will  not  be  paid  for  such  deadheading,  but  when  relieved  will  be 
allowed  deadhead  pay  to  the  point  he  may  be  ordered  to  by  operating  official.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2808— DOCKET  1827 


Chicago,  III.,  January  20,  1925 


Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  O.  P.  Miller,  engineer,  and  B.  Hammond, 
fireman,  for  continuous  time  account  trip  June  25,  1920,  from  Baird, 
Tex.,  to  Sweetwater,  Tex.,  and  return. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  date  in  question  Engineer  Miller  and  Fireman 
Hammond  were  called  to  leave  Baird  at  6 a.  m.,  with  caboose  to  pick  up  a 
train  of  telegraph  poles  at  Abilene,  Tex.,  and  permit  the  Western  Union  Tele- 
graph Co.  to  distribute  poles  between  Abilene  and  Sweetwater,  being  on  duty 
12  hours  and  45  minutes,  having  gone  on  duty  30  minutes  prior  to  leaving 
time.  Nothing  but  the  Western  Union  poles,  which  were  distributed  between 
Abilene  and  Sweetwater,  was  handled  on  the  trip.  Crew  was  tied  up  at 
Sweetwater  for  eight  hours,  after  which  they  were  called  to  handle  a revenue 
train  from  Sweetwater  to  Baird.  They  were  allowed  work-train  pay  for  the 
trip  from  Baird  to  Sweetwater,  and  through  freight  pay  for  the  trip  from 
Sweetwater  to  Baird. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  2809.— DOCKET  1830 

Chicago,  III.,  January  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  Thomas  Brothers,  engineer,  for  five  days’  pay 
account  suspension. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  date  in  question,  Engineer  Brothers  was  on 
extra  255  west,  pulling  a train  of  13  cars  in  which  pile  driver  No.  3 was  sec- 
ond car  from  engine.  This  car  was  derailed  near  mile  post  157  at  8.05  p.  m., 
and  was  pulled  a distance  of  2 miles  and  10  telegraph  poles,  after  which  air 
was  set  from  caboose  bringing  the  train  to  a standstill,  for  which  Engineer 
Brothers  was  suspended  five  days. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employee  is  denied. 


DECISION  NO.  2810.— DOCKET  1900-61-35 

Chicago,  III.,  January  21,  1925 

Chicago,  Indianapolis  & Louisville  Railway  v.  Brotherhood  of  Locomotive 
Engineers,  Brotherhood  of  Locomotive  Firemen  and  Enginemen 

Question. — Ex  parte  submission  by  the  carrier  with  reference  to 
request  of  the  employees  that  rule  18,  Article  XXYIII,  of  the  agree- 
ment, relating  to  furnishing  engineers  and  firemen  with  annual 
passes,  be  continued  in  the  agreement. 

Statement. — The  following  rule  relating  to  furnishing  annual 
passes  to  engineers  and  firemen  is  incorporated  in  the  agreement  be- 
tween the  carrier  and  its  engineers  and  firemen : 

Aeticle  XXYIII 

Rule  18. — Enginemen  in  service  one  year  will  be  granted  annual  passes  over 
division  assigned.  After  two  years  on  the  entire  system ; after  five  years  for 
wife  on  entire  system,  good  on  all  trains.  When  enginemen  are  assigned  to 
other  home  terminal  or  different  towns  or  districts,  transportation  shall  be 
furnished  for  his  household  goods  when  it  can  be  done  lawfully. 

The  agreement  has  contained  a pass  rule  since  1912,  and  the  carrier 
now  proposes  to  eliminate  it  from  the  agreement  and  give  engineers 
and  firemen  the  same  consideration  as  to  free  transportation  as  is 
given  to  other  employees  in  the  service. 

The  carrier  proposes  to  incorporate  the  following  rule  in  the  agree- 
ment with  its  engineers  and  firemen : 

Enginemen  will  be  given  the  same  consideration  as  to  free  transportation  as 
is  given  to  other  employees  in  the  service. 

The  carrier  states  that  the  purpose  in  eliminating  the  pass  rule 
from  the  agreement  and  giving  the  engineers  and  firemen  the  same 
consideration  with  respect  to  furnishing  passes  as  is  given  to  other 
employees  is  to  avoid  discrimination  in  the  furnishing  of  free  trans- 
portation, and  contends  that  they  should  have  the  right  to  change 
their  pass  regulations  at  any  time  it  is  found  necessary  to  do  so. 
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The  employees  state  that  it  is  advantageous  for  engineers  and 
firemen  to  have  annual  passes  in  order  that  they  may  be  deadheaded 
over  the  road,  and  to  return  to  their  homes  on  lay-over  days  or 
periods  when  they  are  not  employed;  and  they  contend  that  the  is- 
suing of  annual  passes  to  engineers  and  firemen  is  a matter  of  con- 
tract and  not  gratuity,  and  that  the  carrier  is  now  proposing  to  take 
away  from  the  employees  a rule  that  was  voluntarily  given  to  them. 

The  employees  also  call  attention  to  the  fact  that  rule  18,  Article 
XXVIII,  of  the  agreement  also  provides  that  engineers  and  firemen 
shall  be  furnished  transportation  for  their  household  goods  when  it 
can  be  lawfully  done,  and  contend  that  this  feature  of  the  rule  is  a 
matter  of  contract  on  most  all  of  the  railroads  of  the  country. 

Decision. — The  Railroad  Labor  Board  has  had  before  it  in  a num- 
ber of  cases  the  question  of  passes  and  has  uniformly  decided  that 
employees  of  any  given  class  shall  be  given  the  same  consideration 
in  granting  free  transportation  as  is  given  other  employees.  Beyond 
this  the  board  will  not  go  at  this  time. 


DECISION  NO.  2811.— DOCKET  2813 
Chicago , III.,  January  21,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  system) 

Question — Joint  submission  of  dispute  relative  to  claim  of  agent 
at  West  Scio,  Oreg.,  Portland  division,  for  allowance  of  $10  a 
month  for  making  transfer  of  express  matter  between  the  Southern 
Pacific  railroad  trains  and  the  Stroller  stage  line. 

Statement. — The  agent  at  West  Scio  is  required  to  make  transfer 
of  express  matter  between  the  Southern  Pacific  trains  and  the  Strol- 
ler stage  lines.  On  December  1,  1921,  the  allowance  of  $10  that 
was  paid  him  by  the  express  company  for  doing  this  work  was  dis- 
continued. 

The  employees  state  that  the  payment  of  commissions  and  transfer 
salaries  has  been  in  effect  on  this  carrier  for  a number  of  years,  and 
they  contend  that  the  carrier  does  not  have  the  right  to  eliminate  the 
payment  of  such  commissions  and  transfer  salaries  without  agree- 
ment with  the  employees. 

The  employees  also  state  that  the  agent  at  West  Scio  received  un- 
satisfactory treatment  in  this  instance,  which  the  carrier  declines  to 
recognize,  and  which  is  a violation  of  section  (c),  Article  VIII,  of 
the  agreement,  reading  as  follows: 

Telegraphers  required  to  serve  express  or  commercial  companies  will  have 
the  right  to  complain  of  unsatisfactory  treatment  at  the  hands  of  said  com- 
panies and  will  receive  due  consideration  from  the  railroad  company. 

The  employees  request  that  the  transfer  salary  of  $10  a month 
be  restored  to  this  agent,  retroactive  to  December  1,  1921,  or  that 
he  be  relieved  of  transferring  express  matter. 

The  carrier  states  that  West  Scio  station  is  located  approximately 
1 mile  from  the  town  of  Scio.  The  stage  line  operates  between  the 
two  towns,  making  connections  with  train  62  at  7.38  a.  m.,  and 
train  61  at  4.58  p.  m.  The  agent  received  a 10  per  cent  commission 
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for  handling  express,  and,  in  addition  thereto,  received  a transfer 
allowance  of  $5  a month  from  January,  1915,  to  April,  1921,  inclu- 
sive, and  $10  a month  from  May,  1921,  to  December  1,  1921,  on  which 
latter  date  the  transfer  allowance  was  discontinued. 

The  carrier  further  states  that  the  following  assignments  were  in 
effect  at  West  Scio  station  on  August  1,  1922: 

Agent-telegrapher,  8.45  a.  m-5.45  p.  m. ; clerk- warehouseman, 
7.05  a.  m.-4-.05  p.  m. 

The  carrier  also  states  that  the  transfer  of  express  is  very  light, 
averaging  but  a few  pounds  per  day,  and  contends  that  as  the  trans- 
fer of  express  matter  is  made  within  the  regular  assigned  hours, 
for  which  the  agent  received  compensation  from  the  railroad  and 
express  companies,  and  duties  in  connection  therewith  are  not  bur- 
densome, it  can  not  be  considered  unsatisfactory  treatment  as  in- 
tended by  section  (c),  Article  VIII,  of  the  agreement,  which  is 
quoted  above. 

Decision. — The  Railroad  Labor  Board  decides  that  the  payment  of 
$10  a month  for  handling  transfer  at  West  Scio,  Oreg.,  shall  be 
restored  and  the  agent  reimbursed,  retroactive  to  December  1,  1921, 
the  date  the  payment  was  discontinued. 


DECISION  NO.  2812.— DOCKET  2844 

Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Proper  classification  and  rates  of  pay  for  employees  at 
Great  Falls,  Mont.,  who  receive  and  deliver  freight  at  the  freight 
house  at  that  point;  for  the  employee  who  handles  oil  shipments  on 
the  oil  dock  at  that  point ; and  for  the  employees  in  the  office  of  the 
warehouse  foreman  who  seal  cars  at  the  freight  house  and  at  indus- 
trial plants  and  keep  records  thereof. 

Statement. — Certain  employees  involved  in  this  dispute  work  at 
the  freight-house  doors  and  receive  and  deliver  freight  at  the 
Great  Falls  freight  house;  another  works  at  the  oil  dock  at  Great 
Falls  and  is  required  to  unload  and  deliver  oil  shipments  to  con- 
signees, obtain  receipts  from  them,  and  receive  outbound  shipments 
of  oil;  two  others  work  in  the  office  of  the  warehouse  foreman,  one 
of  whom  is  required  to  seal  cars  at  the  freight  house  and  at  indus- 
trial plants,  keep  a record  of  seals,  and  prepare  a seal  report,  and 
the  other  to  designate  the  cars  into  which  freight  is  to  be  loaded  as 
it  is  offered  for  shipment,  put  the  car  numbers  on  the  shipping  tickets 
for  the  freight  checkers,  and  check  the  freight  from  the  drays. 

There  are  also  at  the  Great  Falls  freight  house  a number  of  em- 
ployees who  are  classified  as  freight  checkers,  who  perform  work  of 
checking  freight  that  is  loaded  and  unloaded  and  freight  that  is 
handled  to  and  from  consignees  and  shippers  at  the  freight  house, 
which  positions  were  paid  a rate  of  $4.41  per  day  prior  to  Decision 
No.  2 (I,R.  L.  B.  13). 

The  employees  contend  that  employees  required  to  receive  and  de- 
liver freight  at  the  Great  Falls  freight  house  and  to  receive  and 
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deliver  oil  shipments  at  the  oil  dock  at  that  point  should  be  classified 
and  paid  the  same  rate  as  the  other  freight  checkers  from  the  fact 
that  their  responsibilities  and  requirements  are  practically  identical 
with  those  of  the  other  checkers.  They  also  contend  that  the  em- 
ployees in  the  office  of  the  warehouse  foreman  who  seal  cars  in  the 
freight  house  and  at  industrial  plants,  who  keep  records  of  seals  and 
prepare  the  seal  report,  and  designate  cars  into  which  freight  is  to 
be  loaded  as  it  is  offered  for  shipment,  should  be  classified  and  paid 
the  minimum  clerical  rate  of  $3.92  per  day,  as  their  whole  time  is 
devoted  to  performing  clerical  work. 

The  employees  request  that  the  foregoing  rates  be  paid  the  em- 
ployees involved  in  this  dispute  from  March  1,  1920;  that  such  in- 
creases and  decreases  as  provided  in  decisions  of  the  Railroad  Labor 
Board  be  applied  and  back  pay  be  allowed  for  the  difference  between 
rates  paid  them  and  the  rates  requested  from  March  1,  1920. 

The  carrier  states  that  all  the  employees  involved  in  this  dispute 
were  paid  the  rate  of  $3.44  per  day,  which  was  the  same  as  the  rates 
paid  truckers  prior  to  the  application  of  Decision  No.  2,  and  that 
this  rate  was  established  by  and  under  the  authority  of  the  United 
States  Railroad  Administration. 

The  carrier  contends  that  the  work  performed  by  the  employees 
involved  in  this  dispute  is  not  of  a clerical  nature  and  that  they 
should  not  be  classified  and  paid  the  rates  of  pay  of  clerical  positions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  work  per- 
formed by  these  employees  is  clerical  work,  and  therefore  the  request 
of  the  employees  is  sustained. 


DECISION  NO.  2813.— DOCKET  4253 

Chicago,  111.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  carrier  violated  rules 
58  and  61  of  the  clerks’  agreement  by  arbitrarily  reducing  the  rates 
of  pay  of  100  or  more  positions  and  request  that  the  rates  established 
by  the  agreement  of  October  1,  1923,  be  restored  and  the  employees 
reimbursed  for  monetary  loss  sustained. 

Statement. — The  employees  state  that  shortly  after  their  com- 
mittee reached  an  agreement  with  the  carrier,  on  October  1,  1923, 
covering  an  adjustment  in  rates  of  pay,  the  management  of  the  car- 
rier, without  conference  with  the  committee,  ordered  an  arbitrary 
reduction  in  rates  of  a number  of  positions,  and  by  so  doing  violated 
rules  58  and  61  of  the  agreement  of  August  1,  1922,  reading  as 
follows: 

Rule  58.  Rating  positions. — Positions  (not  employees)  shall  be  rated  and 
the  transfer  of  rates  from  one  position  to  another  shall  not  be  permitted. 
Established  rates  of  pay  shall  not  be  reduced,  except  there  be  a substantial 
decrease  in  the  duties  and  responsibilities  of  a position,  in  which  case  the  rate 
for  such  substantially  changed  position  will  be  promptly  adjusted,  with  the 
committee,  to  conform  to  the  rates  paid  to  analogous  positions  of  similar  kind 
and  class  in  comparable  localities. 
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Rule  61.  Adjustment  of  rates. — When  there  is  a sufficient  increase  or  de- 
crease in  the  duties  and  responsibilities  of  a position,  or  change  in  the  charac- 
ter of  the  service  required,  the  compensation  for  that  position  will  be  properly 
adjusted,  but  established  positions  .will  not  be  discontinued  and  new  ones 
created  under  different  titles  covering  relatively  the  same  class  of  work  for 
the  purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of  these 
rules. 

The  employees  contend  that  rule  58  requires  that  even  though 
there  has  been  a substantial  reduction  in  the  duties  and  responsi- 
bilities of  a position,  the  revision  of  the  rate  of  pay  for  the  changed 
position  should  be  negotiated  with  the  employees’  committee,  and 
that  rule  61  prohibits  the  carrier  from  changing  the  titles  of  posi- 
tions for  the  purpose  of  reducing  the  rates  of  pay. 

The  employees  request  that  the  rates  of  pay  established  under  the 
adjustment  agreement  of  October  1,  1923,  be  reestablished  for  the 
various  positions,  effective  from  the  date  the  arbitrary  reduction  was 
made  and  the  employees  affected  be  reimbursed  for  all  monetary  loss 
sustained. 

The  representative  of  the  carrier  states  that  they  took  off  clerks 
at  a number  of  stations  and  put  on  station  helpers,  thereby  abolish- 
ing positions  of  one  class  and  creating  positions  of  another  class; 
that  none  of  the  employees  filling  these  positions  perform  four  hours 
or  more  clerical  work  a day  and  therefore  do  not  come  within  the 
definition  of  clerks  as  provided  under  rule  2 of  the  agreement,  which 
reads  as  follows: 

Rule  2.  Qualifications. — Employees  who  regularly  devote  not  less  than  four 
hours  a day  to  the  compiling,  writing,  and/or  calculating  incident  to  keeping 
records  and  accounts,  transcribing  and  writing  letters,  bills,  reports,  state- 
ments and  similar  work,  and  to  the  operation  of  office  mechanical  equipment 
and  devices  in  connection  with  such  duties  and  work,  shall  be  designated  as 
clerks.  The  above  definition  shall  not  be  construed  to  apply  to : 

(а)  Employees  engaged  in  sorting,  checking,  or  filing  tickets,  waybills,  claims, 
pay  and  time  checks,  car  movements,  per  diem  or  other  checks,  freight  claims, 
dray  tickets,  requisitions,  tickets  or  waybills  against  reports ; employees  op- 
erating appliances  or  machines  for  perforating  and  addressing  envelopes,  num- 
bering claims  or  other  papers,  adjusting  dictaphone  cylinders  and  work  of  a 
like  nature ; nor  to  employees  gathering  or  delivering  mail  or  other  similar  work 
not  requiring  clerical  ability;  nor  station  helpers  (attendants)  having  a va- 
riety of  duties  not  regularly  devoting  four  hours  or  more  per  day  to  clerical 
work. 

(б)  Office  boys,  messengers,  crew  callers,  baggage  and  parcel  room  employees 
and  chore  boys,  or  to  other  employees  doing  similar  work. 

(c)  Employees  performing  manual  work  not  requiring  clerical  ability. 

The  representative  of  the  carrier  also  states  that  if  the  employees 
consider  that  the  station  helpers  are  doing  four  or  more  hours’ 
clerical  work  a day,  it  will  be  glad  to  join  them  in  an  investigation 
and  adjust  the  dispute  on  its  merits. 

The  representative  of  the  carrier  contends  that  a position  re- 
quiring the  performance  of  less  than  four  hours’  work  a day  is  not 
a clerical  position,  and  that  station  helpers  may  be  required  to  per- 
form certain  clerical  duties,  and  be  properly  classified  as  a station 
helper,  so  long  as  the  occupant  of  the  position  is  not  required  to 
regularly  perform  four  or  more  hours’  clerical  work  a day. 

Decision. — The  Railroad  Labor  Board  holds  that  the  carrier  was 
in  error  in  arbitrarily  changing  the  positions  involved  without  con- 
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ferring  with  the  committee  representing  the  employees,  and  decides 
that  the  representatives  of  the  parties  involved  shall  promptly  hold 
conference  and  check  the  duties  of  the  positions  affected.  Should  it 
be  found  that  any  of  said  positions  have  been  improperly  classified 
by  the  carrier,  correction  and  reimbursement  shall  be  made. 

DISSENTING  OPINION 

Board  Members  Wharton,  Grable,  and  McMenimen  dissenting. 


DECISION  NO.  2814.— DOCKET  2849 

Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  that  clerks  and  other  office  and 
station  employees  who  were  laid  off  between  December  23,  1921,  and 
January  3,  1922,  shall  be  compensated  for  the  time  lost  by  them  as  a 
result  thereof. 

Statement. — On  December  21  and  22,  1921,  telegraphic  instruc- 
tions were  issued  by  the  carrier  to  reduce  clerical  forces  by  taking 
off  all  positions  except  those  necessary  to  handle  the  work. 

The  employees  state  that  they  had  conferences  with  officials  of 
the  carrier  on  December  22  and  23,  1921,  in  regard  to  laying  off  the 
clerical  forces.  They  were  advised  by  the  management  that  the 
financial  condition  of  the  carrier  made  it  imperative  that  the  pay  roll 
be  reduced  and  it  declined  to  grant  the  request  of  the  employees  that 
a legitimate  force  reduction  be  put  into  effect  rather  than  to  lay  off 
this  large  number  of  employees. 

The  employees  further  state  that  various  bulletins  and  notices 
were  posted  at  the  different  offices,  one  of  which  stated  that  all  posi- 
tions in  the  office  would  be  abolished  effective  5 p.  m.,  December  23, 
•1921,  until  8 a.  m.,  January  2,  1922,  with  the  exception  of  two  time- 
keepers and  one  general  clerk,  and  that  the  entire  force  would  be 
expected  to  report  for  work  on  January  2,  1922,  at  8 a.  m.  The  bul- 
letin at  another  office  stated  that  the  office  would  be  closed  from 
December  24  to  December  29,  1921,  inclusive;  that  all  employees 
would  be  laid  off  except  two  stenographers;  that  it  should  be  con- 
sidered a reduction  in  force  and  not  a curtailment  of  the  amount  of 
time  worked;  that  in  all  probability  the  clerical  force  wTould  again 
be  needed  commencing  on  December  30,  1921,  and  that  the  employees 
who  desired  to  reenter  the  service  would  be  reemployed.  A bulletin 
posted  at  one  office  stated  that  effective  at  the  close  of  business  De- 
cember 23,  1921,  all  positions  in  the  office  would  be  abolished  until 
further  notice,  and  before  the  employees  were  actually  laid  off  an- 
other bulletin  was  posted  stating  that,  effective  at  the  opening  of 
business  on  January  3,  1922,  all  positions  would  be  reestablished. 
A bulletin  was  posted  at  another  office  on  December  22,  1921,  stating 
that  effective  at  the  close  of  business  on  December  23,  1921,  certain 
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clerical  positions  would  be  abolished  until  further  notice,  and  on 
the  same  date  another  notice  was  posted  stating  that  positions  that 
were  abolished  would  be  reestablished  effective  with  the  opening  of 
business  on  January  3,  1922.  At  another  office  a notice  was  posted 
stating  that  certain  clerical  positions  would  be  abolished  temporarily 
for  a period  of  10  days  from  December  23,  1921,  to  January  3,  1922, 
and  that  inasmuch  as  the  abolishment  of  such  positions  was  for  such 
a short  period  of  time,  it  would  be  generally  understood  that  the 
employees  would  return  to  their  positions. 

The  employees  contend  that  this  lay-off  of  force  is  in  direct  viola- 
tion of  rules  44  and  87  of  the  agreement,  which  read  as  follows : 

Rule  No.  44.  Prior  to  the  assertion  of  grievances  as  herein  provided,  and 
while  questions  of  grievances  are  pending,  there  will  neither  be  a shutdown  by 
the  employer  nor  a suspension  of  work  by  the  employees. 

Rule  No.  87.  * * * Nothing  herein  shall  be  construed  to  permit 

the  reduction  of  days  for  the  employees  covered  by  this  rule  87  below  six 
days  per  week,  excepting  that  this  number  may  be  reduced  in  a week  in  which 
holidays  occur  by  the  number  of  such  holidays  * * *. 

and  they,  therefore,  request  that  the  employees,  as  shown  in  the 
statement  attached  to  their  submission,  shall  be  compensated  for  the 
time  they  were  forced  to  lose. 

The  position  of  the  carrier  is  quoted  as  follows : 

In  December,  1921,  there  was  very  little  business  being  handled  on  the  rail- 
way. Passenger  trains  were  being  run  almost  empty  after  the  passenger  service 
had  been  reduced.  On  many  districts  there  was  not  enough  freight  traffic  to 
make  a train  each  day  and  what  through-freight  business  there  was  was  han- 
dled by  the  way-freight  trains  which  had  been  reduced  to  triweekly  service. 
Shops  were  closed  and  roundhouse  forces  were  greatly  reduced  as  there  were 
very  few  engines  being  used  to  require  a repair  force.  On  account  of  this 
condition  there  was  very  little  freight  to  handle  at  stations  and  very  little 
material  to  issue  at  storerooms,  and  as  a consequence  the  clerical  work  shrunk 
until  the  clerical  forces  at  all  points  on  the  railway  had  nothing  to  do  and 
were  idle.  There  was  no  business  on  the  road  to  make  work  for  the  general 
offices  and  the  clerical  forces  in  these  offices  were  nearly  all  idle  or  merely 
marking  time. 

For  these  reasons,  after  giving  the  matter  full  consideration,  telegraphic 
instructions  were  given  on  December  21  and  22  to  reduce  clerical  forces  by 
taking  off  all  positions  except  those  necessary  to  handle  the  little  business 
being  done  and  to  make  daily  reports,  to  be  effective  at  close  of  business  De- 
cember 23 ; that  the  reduction  should  be  made  in  accordance  with  seniority 
and  as  provided  for  by  schedule  rule  21 ; also  that  when  it  became  necessary 
to  increase  forces,  they  should  be  returned  to  service  in  order  of  their  seniority 
as  provided  for  by  that  rule. 

The  organization’s  submission  is  based  on  schedule  rules  44  and  87  which 
are  quoted  in  their  submission.  These  rules  have  no  application  to  the  condi- 
tion ; neither  do  they  or  any  other  schedule  rules  require  that  a force  be  kept 
on  duty  for  a period  of  days  when  there  is  no  work  to  be  done  and  there 
could  be  no  possible  reason  for  having  them  on  duty,  unless  it  was  done  only 
for  the  purpose  of  keeping  them  under  pay.  Schedule  rule  21  contemplates 
the  condition  which  existed  and  entirely  covers  it.  Also,  it  was  fully  com- 
plied with  in  reducing  the  forces  and  in  restoring  them.  Rule  21  reads: 

“ When  reducing  forces,  seniority  rights  shall  govern.  When  forces  are  in- 
creased, employees  shall  be  returned  to  service  in  the  order  of  their  seniority 
rights.  Employees  desiring  to  avail  themselves  of  this  rule  must  file  their 
addresses,  together  with  written  application  for  subsequent  employment,  with 
the  proper  official  at  time  of  reduction,  advise  promptly  of  any  change  in  ad- 
dress and  renew  address  each  90  days.  Employees  failing  to  renew  their  ad- 
dress each  90  days  or  to  return  to  the  service  within  seven  days  after  being 
notified  (by  mail  or  telegram  sent  to  the  address  last  given),  or  give  satisfac- 
tory reason  for  not  doing  so,  will  be  considered  out  of  the  service.” 
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Decision . — The  Bailroad  Labor  Board  decides  that  there  was  no 
violation  of  rule  87  in  the  application  of  rule  21  to  a legitimate 
force  reduction  as  applied  between  December  23,  1921,  and  January 
3,  1922;  therefore  the  claim  of  the  employees  is  denied. 


DECISION  NO.  2815.— DOCKET  2855 

Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  for  pay  for  time  lost  by  Owen 
Cunningham,  chief  clerk,  yard  office,  Clearwater  Junction,  Minne- 
apolis, Minn.,  on  account  of  10  days’  suspension,  beginning  October 
9,  1920. 

Statement. — Mr.  Cunningham  was  suspended  10  days  without 
pay,  beginning  October  9,  1920,  charged  with  indifference  and  care- 
lessness as  a result  of  handling  a telephone  call  for  information  with 
regard  to  a car  loaded  with  cinders.  An  officer  of  the  carrier  while 
out  on  the  line  noticed  an  open-top  coal  car  loaded  with  cinders  and 
instituted  an  investigation  to  determine  if  certain  regulations  with 
respect  to  this  handling  of  equipment  were  being  violated.  The 
car  in  question  was  C.  B.  & Q.  188924  and  was  noticed  at  Clearwater, 
Minn.,  62  miles  out  of  Minneapolis.  At  Clearwater  Junction  in  the 
city  of  Minneapolis,  where  Mr.  Cunningham  was  employed,  there 
was  a car  loaded  with  cinders,  C.  B.  & Q.  188350.  The  inquiry  was 
in  regard  to  the  first-mentioned  car  number.  Mr.  Cunningham  gave 
information  with  regard  to  the  second-mentioned  car,  which  was  re- 
layed to  the  officer  instituting  the  investigation.  Further  inquiry 
upon  Mr.  Cunningham  developed  that  there  was  no  record  at  Clear- 
water Junction  of  the  car  in  question  and  brought  out  that  he  had 
given  information  with  respect  to  the  car  of  which  he  had  knowl- 
edge. It  is  alleged  by  Mr.  Cunningham  that  the  person  or  persons 
making  inquiry  did  not  give  him  the  correct  number,  but  that  they 
gave  a sufficient  description  to  justify  him  assuming  that  informa- 
tion was  desired  with  respect  to  car  188350.  The  agent  under  whom 
Mr.  Cunningham  is  employed  states  that  Mr.  Cunningham  has  per- 
formed his  duties  satisfactorily,  that  he  has  never  found  occasion 
to  doubt  his  veracity,  and  that  he  always  furnished  correct  informa- 
tion so  far  as  known  to  the  agent. 

Opinion. — The  statement  of  the  assistant  chief  dispatcher  is  in 
conflict  with  the  statement  made  by  the  chief  clerk,  yard  office.  The 
assistant  chief  dispatcher’s  statement  being  to  the  effect  that  in- 
formation was  being  sought  regarding  a car  of  cinders  the  specific 
initials  and  number  of  which  were  given,  while  the  yard  clerk’s 
statement  was  to  the  effect  that  initials  and  number  of  car  were  not 
given.  The  case  is  therefore  one  of  veracity,  the  interests  of  each 
witness  being  equal. 

# The  evidence  was  conflicting  and  the  board  does  not  deem  it  ad- 
visable to  overrule  the  carrier’s  judgment  under  the  facts  in  this 
case. 

Decision. — Claim  dismissed. 
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DECISION  NO.  2816.— DOCKET  2863 


Chicago , III.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Southern  Pacific  Co.  (Pacific  system) 

Question. — Ex  parte  submission  from  employees  of  dispute  on  the 
application  of  Decision  No.  74  promulgated  by  the  Director  General 
of  Railroads  on  February  28,  1921,  which  related  to  payment  for 
overtime  performed  by  the  regular  gatemen  on  the  electric  trains 
operating  out  of  Oakland  Pier,  Calif. 

Statement. — On  March  29,  1920,  a dispute  was  submitted  to  the 
Director  General  of  Railroads,  relating  to  the  proper  rates  of  pay 
and  overtime  compensation  for  the  employees  involved  in  this  dis- 
pute, and  on  February  28,  1921,  the  Director  General  of  Railroads 
promulgated  Decision  No.  74,  which  reads  as  follows : 

Question. — Proper  compensation  for  gatemen — Southern  Pacific  Co. — (Pacific 
system) — suburban  electric  service. 

Statement  of  facts. — At  hearing  held  in  Washington  January  12,  1921,  it 
developed  that  the  provisions  of  General  Order  No.  27  had  been  properly 
applied  in  so  far  as  rates  were  concerned,  the  contention  between  the  parties 
being  on  the  question  of  overtime. 

Decision. — For  the  period  of  Federal  control,  regular  gatemen  are  entitled 
to  payment  for  overtime  worked  in  accordance  with  the  provisions  of  the 
eight-within-ten-hour  rule,  which  governs  overtime  payments  to  other  members 
of  the  crews  with  which  their  service  is  performed.  Extra  gatemen  who  are 
employed  for  short  periods  of  time  morning  and  evening  are  properly  com- 
pensated on  the  basis  of  a minimum  of  three  hours  for  each  call. 

(Signed)  John  Barton  Payne. 

The  employees  state  that  during  the  period  of  Federal  control  of 
the  railroads  the  United  States  Railroad  Administration  decided 
that  these  gatemen  came  under  the  provisions  of  the  clerks’  national 
agreement  and  were  subject  to  the  application  of  the  rules  of  that 
agreement,  and  that  these  employees  have  since  March  1,  1920,  per- 
formed overtime  service  for  which  the  carrier  has  refused  to  properly 
compensate  them  in  accordance  with  Decision  No.  74  of  the  Director 
General  of  Railroads,  quoted  above,  although  during  the  period  of 
Federal  control  the  carrier  did  pay  them  for  overtime  on  the  same 
basis  as  set  forth  in  Decision  No.  74. 

The  employees  contend  that  under  the  following  provisions  of 
Decision  No.  2 of  the  Railroad  Labor  Board  the  carrier  should  have 
applied  Decision  No.  74  of  the  Director  General  of  Railroads,  effec- 
tive from  March  1,  1920,  and  should  have  continued  to  apply  it  until 
and  unless  changed  in  the  manner  prescribed  by  the  Railroad  Labor 
Board : 

The  board  assumes  as  the  basis  of  this  decision  the  continuance  in  full 
force  and  effect  of  the  rules,  working  conditions,  and  agreements  in  force 
under  the  authority  of  the  United  States  Railroad  Administration.  Pending 
the  presentation,  consideration,  and  determination  of  the  questions  pertaining 
to  the  continuation  or  modification  of  such  rules,  conditions,  and  agreements 
no  changes  therein  shall  be  made  except  by  agreement  between  the  carrier 
and  employees  concerned. 

Article  XIII.  General  Application 

Sec.  7.  Except  as  specifically  modified  herein,  the  rules  regulating  payments 
of  overtime  or  working  conditions  in  all  branches  of  the  service,  and  the 
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established  and  accepted  methods  of  computing  time  and  compensation  there- 
under, shall  remain  in  effect  until  or  unless  changed  in  the  manner  provided 
by  the  transportation  act,  1920.  (I,  R.  L.  B.  13.) 

The  employees  further  contend  that  the  carrier  has  never  secured 
nor  attempted  to  secure  a change  in  the  rule  rgulating  the  method 
of  computing  overtime  for  these  employees  that  was  established  by 
the  Director  General  of  Railroads  in  Decision  No.  74,  but  on  the 
contrary  has  arbitrarily  refused  to  pay  them  for  overtime  service 
rendered  in  accordance  with  the  method  set  forth  in  that  decision. 

The  employees  request  that  the  gatemen  involved  in  this  dispute 
be  paid  for  all  overtime  accruing  to  them  under  the  terms  of  De- 
cision No.  74  of  the  Director  General  of  Railroads,  from  March  1, 
1920,  to  September  12,  1921,  on  which  latter  date  they  were  dis- 
placed by  passenger  brakemen. 

The  carrier  states  that  Decision  No.  74  promulgated  by  Director 
General  of  Railroads  on  February  28,  1921,  was  forwarded  to  it 
and  the  representative  of  the  employees  with  a letter  from  the  Rail- 
road Administration,  reading  in  part  as  follows : 

I append  hereto  Southern  Pacific  Railroad  Decision  No.  74  bearing  the 
indorsement  of  the  Director  General  of  Railroads  in  answer  thereto  (the 
question  as  submitted  by  the  employees),  with  the  request  that  it  be  applied  in 
so  far  as  the  Director  General  may  be  obligated. 

(Signed)  J.  G.  Code,  Staff  Officer. 

The  carrier  contends  that  Decision  No.  74  of  the  Director  General 
of  Railroads  was  not  issued  until  a year  after  the  end  of  Federal 
control  and  was  in  effect  a gift  to  the  employees. 

The  carrier  also  contends  that  as  is  evidenced  by  the  verbiage  of 
Mr.  Code’s  letter,  the  decision  was  not  intended  to  bind  the  carrier 
to  comply  with  it.  The  carrier  did  not  inherit  such  a rule  on  March 
1,  1920,  which  was  to  be  perpetuated  by  Decision  No.  2 of  the  Rail- 
road Labor  Board,  and  on  the  date  of  the  issuance  of  Decision  No. 
74  of  the  Director  General  of  Railroads,  the  carrier  was  only  subject 
to  the  orders  of  the  United  States  Railroad  Labor  Board. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  for  overtime  accruing  under  the  terms  of  Decision 
No.  74  of  the  Director  General  of  Railroads,  heretofore  quoted,  from 
March  1,  1920,  to  September  12,  1921,  can  not  be  sustained,  as  the 
order  on  decision  in  question  applied  only  so  far  as  the  Director 
General  of  Railroads  under  the  United  States  Railroad  Administra- 
tion was  obligated,  and  that  obligation  expired  March  1,  1920. 


DECISION  NO.  2817.— DOCKET  2866 
Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Joint  submission  of  dispute  relative  to  claim  of  M.  J. 
Kain,  rate  clerk,  local  freight  office,  Chicago,  111.,  for  assignment  to 
position  of  chief  outbound  rate  clerk. 

Statement. — On  May  8,  1922,  the  position  of  chief  outbound  rate 
clerk  in  the  local  freight  house  at  Chicago  was  bulletined.  Mr. 
Kain,  who  held  the  position  of  outbound  rate  clerk  at  the  time  the 
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vacancy  occurred  and  had  held  that  position  for  approximately  15 
years,  with  seniority  dating  from  February  18,  1905,  bid  for  the 
position,  but  it  was  assigned  to  Mr.  J.  Fallon,  who  also  held  a po- 
sition of  outbound  rate  clerk  but  whose  seniority  dates  from  Novem- 
ber 10,  1913. 

The  employees  state  that  during  the  absence  of  the  chief  rate 
clerk  Mr.  Kain  performed  the  work  of  that  position,  and  contend 
for  that  reason  as  well  as  the  fact  that  he  had  15  years’  experience 
as  a rate  clerk  that  he  possessed  sufficient  fitness  and  ability  to  war- 
rant his  being  assigned  to  the  position  of  chief  outbound  rate  clerk, 
and  that  he  should  have  been  given  a trial  in  the  position  in  accord- 
ance with  rule  8 of  the  agreement,  which  reads  as  follows : 

Employees  awarded  bulletined  positions  will  be  allowed  30  days  in  which 
to  qualify  and  fill,  and  shall  retain  all  their  seniority  rights  when  they  bid 
on  any  bulletined  position. 

The  employees  request  that  Mr.  Kain  be  assigned  to  the  position 
in  question  and  reimbursed  for  the  difference  in  pay  between  that 
position  and  the  present  position  held  by  him,  retroactive  to  May 
15,  1922,  which  was  the  date  Mr.  Fallon  was  assigned  to  the  position. 

The  carrier  states  that  at  no  time  during  his  services  as  rate  clerk 
did  Mr.  Kain  assume  the  responsibilities  and  take  the  rate  of  the 
chief  outbound  rate  clerk,  except  for  a short  time  during  the  spring 
of  1922  when  the  chief  rate  clerk  was  ill  and  later  died,  and  while 
Mr.  Kain  received  the  rate  of  pay  of  the  chief  outbound  rate  clerk 
during  that  brief  period,  he  did  not  assume  the  full  duties  and  re- 
sponsibilities of  the  position. 

The  carrier  further  states  that  it  received,  particularly  during  the 
last  year,  several  very  serious  complaints  about  Mr.  Kain  from  ship- 
pers and  other  parties  in  regard  to  his  carelessness  and  lack  of  at- 
tention to  his  work,  and  that  during  the  short  time  he  received  the 
rate  of  pay  of  the  chief  rate  clerk  he  demonstrated  conclusively 
he  was  not  fitted  for  any  position  as  a supervisor  and  further  dem- 
onstrated he  was  entirely  unfitted  for  the  position  of  chief  outbound 
rate  clerk. 

The  carrier  also  stated  that  while  the  seniority  of  Mr.  Fallon  is 
shown  on  the  list  as  of  November  10,  1913,  he  has  been  in  the  service 
of  the  carrier,  filling  various  positions  in  the  office  in  question,  since 
May,  1901,  with  the  exception  of  a short  period  during  the  year 
1913.  Mr.  Fallon  filled  various  supervisory  positions  in  the  office 
and  demonstrated  his  ability  to  handle  such  positions,  and  at  the 
time  he  was  assigned  to  the  position  of  chief  outbound  rate  clerk 
he  was  the  only  applicant  for  the  position  who  was  qualified  to  fill  it. 

The  carrier  contends  that  rule  8,  under  which  the  employees  con- 
tend Mr.  Kain  should  have  been  given  a trial  in  the  position  of 
chief  outbound  rate  clerk,  does  not  require  that  an  applicant  for  a 
position  shall  be  given  30  days  in  which  to  qualify  on  a position, 
unless  such  employee  is  actually  assigned  to  the  position. 

The  carrier  also  contends  that  Mr.  Kain  did  not  have  the  fitness 
and  ability  to  perform  the  duties  of  chief  outbound  rate  clerk  as 
required  by  article  4 of  the  agreement  which  reads  as  follows : 

Employees  covered  by  these  rules  will  be  in  line  for  promotion.  Promo- 
tion shall  be  based  on  seniority,  fitness,  and  ability;  fitness  and  ability  being 
sufficient,  seniority  shall  prevail,  except,  however,  that  this  provision  shall 
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not  apply  to  the  excepted  positions  covered  by  exception  (c),  Article  1,  rule  1, 
of  this  agreement. 

(Note. — The  word  “sufficient”  is  intended  to  more  clearly  establish  the 
right  of  the  senior  employee  to  bid  in  a “ new  position  ” or  “ vacancy  ” where 
two  or  more  employees  have  “adequate  fitness  and  ability.”) 

Decision. — The  Railroad  Labor  Board  decides,  in  view  of  the  evi- 
dence submitted,  that  the  claim  of  the  employees  is  denied. 


DECISION  NO.  2818.— DOCKET  2867 

Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Joint  submission  of  dispute  relative  to  proper  rate  of 
pay  for  new  positions  of  I.  C.  C.  or  “ 8955  ” clerks  held  by  J.  H.  Bew 
and  L.  L.  Brenner,  in  superintendent’s  office  at  Oakland  Pier,  Calif. 

Statement. — The  joint  submission  filed  by  the  carrier  and  the 
employees  contains  the  following : 

Employees1  statement  of  facts. — 1.  Rule  74  of  the  clerks’  national  agreement 
reads  as  follows : 

“ The  wages  for  new  positions  shall  be  in  conformity  with  the  wages  for 
positions  of  similar  kind  or  class  in  the  seniority  district  where  created.” 

2.  On  July  1,  1921,  two  new  positions  were  created  in  the  superintendent's 
office  at  Oakland  Pier.  These  positions  were  designated  as  “ 8955  ” or  I.  C.  C. 
clerks.  The  duties  of  these  positions  are  as  follows : 

(a)  Compute  mileage,  hours  of  service,  constructive  allowances,  and  other 
information  according  to  I.  C.  C.  regulations  on  time  slips  of  train  and  engine 
service  employees. 

(&)  Post  all  such  information  on  forms  provided  for  that  purpose  accord- 
ing to  rates  of  pay  and  class  of  service. 

(c)  Compute  the  monthly  earnings  of  each  train  and  engine  service  em- 
ployee distributed  to — 

1.  Class  of  service. 

2.  Straight  time  actually  worked. 

3.  Straight  time  paid  for. 

4.  Overtime  worked. 

5.  Overtime  paid  for. 

6.  Constructive  allowances. 

3.  Rates  of  pay  of  $4.90  a day  were  established  for  these  two  positions. 

4.  Employees  contended  the  rate  of  $5.23  a day  should  have  been  estab- 
lished for  these  positions,  such  rates  being  in  effect  on  positions  of  similar 
kind  or  class  in  the  same  office.  Positions  with  which  comparisons  were  made 
and  upon  which  contentions  were  based  were  those  of  assistant  trainmen  and 
enginemen  timekeepers. 

5.  Duties  of  assistant  trainmen  and  enginemen  timekeepers  are:  (a)  To 
compute  mileage  allowances  on  time  slips,  according  to  schedules ; ( b ) to  post 
time  allowances  in  time  books  according  to  rates  of  pay;  and  (c)  to  compute 
total  wages  due  semimonthly. 

6.  Requirements  for  the  competent  performance  of  the  duties  of  the  posi- 
tions of  I.  C.  C.  clerks  and  assistant  timekeepers  are:  (a)  Thorough  knowl- 
edge of  division  time  tables  and  train  schedules;  (b)  thorough  knowledge  of 
agreements  with  the  train  and  engine  service  brotherhoods;  and  (c)  thorough 
knowledge  of  rates  of  pay  for  the  different  classes  of  service  and  classes  of 
locomotives. 

7.  The  I.  0.  C.  or  “8955”  clerks  in  the  compilation  of  their  reports  must  ar- 
rive at  the  same  total  monthly  earnings  of  each  employee  as  do  the  time 
keepers.  This  feature  of  their  work  is  used  as  a check  of  time  books. 
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Employees'  position. — The  employees  contend  that  the  refusal  of  the  carrier 
to  apply  the  rate  of  $5.23  to  the  positions  in  question  constitutes  a violation 
of  rule  74  of  the  clerks’  national  agreement,  and  therefore  request  considera- 
tion of  their  claim  by  the  United  States  Railroad  Labor  Board  with  the  end 
in  view  of  having  established,  effective  as  of  July  1,  1921,  the  rate  of  $5.23  a 
day  for  the  two  positions  of  I.  C.  C.  or  “ 8955  ” clerks  occupied  by  Messrs. 
J.  W.  Bew  and  L.  L.  Brenner. 

Carrier's  position. — The  management  denies  that  there  is  anywhere  near 
complete  analogy  between  the  services  rendered  and  responsibility  involved  as 
between  position  of  “ 8955  ” or  I.  C.  C.  clerk  and  that  of  assistant  trainmen  and 
enginemen’s  timekeepers,  and  contends  that  the  differential  of  which  the  em- 
ployees complain  is  equitable  and  fully  justified. 

The  assistant  timekeepers  must  have  knowledge  of  agreements,  interpreta- 
tions, and  rulings  applicable  to  trainmen,  enginemen,  yardmen,  and  other  em- 
ployees, and  the  ability  to  pass  upon  the  correctness  of  claims  made  for  service 
performed  under  a multiplicity  of  varying  conditions;  in  fact,  there  is  hardly 
a channel  by  which  the  funds  of  the  company  could  be  wasted  more  expedi- 
tiously than  through  careless,  incompetent,  or  inefficient  time  keepers. 

The  work  of  “ 8955  ” or  I.  C.  C.  clerks  is  to  a very  large  extent  purely  sta- 
tistical, consisting  of  much  copy  and  other  work  where  very  little  responsibility 
and  only  moderate  knowledge  and  ability  are  required. 

Decision . — Based  on  the  written  and  oral  evidence  presented  in 
this  case,  the  Railroad  Labor  Board  denies  the  request  of  the  em- 
ployees. 


DECISION  NO.  2819.— DOCKET  2877 

Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  & Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  El  Paso  Union  Passenger  Depot  Co. 

Question . — Claim  of  the  employees  for  reinstatement  of  John 
Mershon  employed  by  the  carrier  at  Union  Depot,  El  Paso,  Tex. 

Statement. — Mr.  Mershon  was  dismissed  from  the  service  of  the 
carrier  on  May  7, 1922,  and  dispute  was  filed  with  the  board  ex  parte 
by  the  employees  on  September  21,  1922,  with  request  for  his  rein- 
statement with  full  seniority  rights  and  pay  for  all  time  lost. 

The  carrier  in  answer  to  the  ex  parte  submission  states  that  Mr. 
Mershon  at  the  time  of  his  dismissal,  and  for  a number  of  years 
prior  thereto,  was  employed  at  the  Union  Station  at  El  Paso,  Tex., 
as  depot  policeman,  and  as  such  positions  have  not  been  covered  by 
any  wage  order  issued  by  the  United  States  Railroad  Labor  Board 
and  as  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  is  not  authorized  to  han- 
dle cases  involving  such  employees,  the  question  of  jurisdiction 
should  be  settled  before  the  question  of  reinstatement  of  Mr.  Mer- 
shon is  heard  by  the  board.  The  carrier  further  states  that  Mr. 
Mershon  is  essentially  a perliee  officer  and  not  a train  announcer,  and 
he  has  been  always  carried  on  the  pay  rolls  as  depot  policeman. 

The  employees  state  that  when  Mr.  Mershon  was  dismissed  from 
the  service  of  the  carrier  he  requested  the  representative  of  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees  to  handle  the  question  of  his  rein- 
statement, and  for  this  reason  as  well  as  the  fact  that  he  was  em- 
ployed as  depot  policeman  and  train  announcer,  which  latter  class 
was  included  in  the  agreement,  they  pontend  the  organization  has 
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authority  to  represent  him.  The  employees  also  contend  that  they 
have  a right  to  represent  this  man  under  principle  No.  15,  Decision 
No.  119,  which  reads  as  follows : 

The  majority  of  any  craft  or  class  of  employees  shall  have  the  right  to 
determine  what  organization  shall  represent  members  of  such  craft  or  class. 
Such  organization  shall  have  the  right  to  make  an  agreement  which  shall 
apply  to  all  employees  in  such  craft  or  class.  No  such  agreement  shall 
infringe,  however,  upon  the  right  of  employees  not  members  of  the  organiza- 
tion representing  the  majority  to  present  grievances  either  in  person  or  by 
representatives  of  their  own  choice.  (II,  R.  L.  B.  87.) 

The  evidence  presented  at  the  oral  hearing  shows  that  Mr.  Mer- 
shon  was  employed  as  depot  policeman  and  at  times  he  announced 
trains,  and  in  the  joint  submission  on  rules  that  was  made  to  the 
board  by  the  carrier  and  employees  in  the  summer  of  1921,  both 
parties  showed  these  positions  in  rule  No.  1 proposed  by  them. 

Decision. — The  Railroad  Labor  Board  decides  that  Mr.  Mershon 
was  employed  primarily  for,  and  performed  the  duties  of,  police- 
man, which  position  would  not  come  within  the  scope  of  employees 
represented  by  the  organization  party  to  this  dispute ; therefore  the 
case  is  dismissed  and  the  docket  closed. 


DECISION  NO.  2820.— DOCKET  2915 

Chicago,  III.,  January  21,  1925 

Order  of  Railroad  Telegraphers  v.  International- Great  Northern  Railroad 

Question. — Claim  of  the  employees  that  the  hourly  rates  of  pay 
of  telegrapher-towermen  at  New  Braunfels,  Tex.,  should  be  increased 
to  the  rate  paid  the  telegrapher-towermen  at  Milano,  Tex. 

Statement. — Prior  to  February  10,  1922,  the  interlocking  tower  at 
New  Braunfels  was  operated  by  employees  doing  exclusively  the 
work  of  towermen,  the  telegraph  service  at  that  point  being  per- 
formed by  the  ticket  agent-telegrapher  on  the  first  trick,  and  one 
telegrapher  each  on  the  second  and  third  tricks,  who  are  located  at 
the  passenger  station  at  that  point.  The  ticket  agent-telegrapher 
received  a rate  of  68!/4  cents  an  hour  and  the  other  telegraphers 
received  a rate  of  57%  cents  an  hour.  On  February  10,  1922,  the 
three  telegraphers’  positions  at  the  passenger  station  were  abolished 
and  the  telegraphers  holding  those  positions  were  transferred  to 
the  interlocking  tower,  displacing  the  three  towermen,  since  which 
time  they  have  been  employed  as  telegrapher-towermen  and  paid 
a rate  of  59y2  cents  an  hour,  which  rate  the  carrier  based  on  the  rate 
paid  telegrapher-towermen  at  Rockdale,  located  on  the  same  division. 

The  employees  contend  that  when  the  new  positions  of  telegrapher- 
towermen  were  created  at  New  Braunfels  the  compensation  for  the 
positions  should  have  been  fixed  to  conform  with  the  rates  paid  the 
telegrapher-towermen  at  Milano,  where  an  interlocking  plant  between 
the  International-Great  Northern  Railroad  and  the  Gulf,  Colorado 
& Santa  Fe  Railroad  is  maintained,  at  which  point  the  employees  are 
being  paid  65 y2  cents  an  hour  on  the  first  trick  and  62 % cents  an 
hour  on  the  second  and  third  tricks. 
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The  employees  further  contend  that  the  work  at  New  Braunfels 
and  Milano  is  about  the  same,  for  the  reason  that  the  two  inter- 
locking plants  are  located  at  a crossing  of  trunk  lines,  while  the 
interlocking  plant  at  Rockdale  is  located  at  a crossing  of  the  Inter- 
national-Great Northern  Railroad  and  a branch  line  of  the  San 
Antonio  & Aransas  Pass  Railway. 

The  carrier  states  that  when  the  change  was  made  at  New  Braun- 
fels the  hourly  rates  of  the  position  of  telegrapher-towermen  were 
established  on  the  basis  of  the  rates  paid  at  Rockdale,  which  is  the 
only  other  tower  operated  by  the  carrier  on  the  division  on  which 
New  Braunfels  is  located. 

The  carrier  further  states  that  the  tower  at  New  Braunfels  serves 
its  line  and  the  Missouri,  Kansas  & Texas  Railway,  while  the  tower  at 
Rockdale  serves  its  line  and  the  San  Antonio  & Aransas  Pass  Rail- 
way. The  tower  at  Milano  is  operated  by  the  Gulf,  Colorado  & 
Santa  Fe  Railroad  and  the  rates  for  the  towermen  were  built  up  on 
that  line. 

The  carrier  contends  that  it  was  proper  to  base  the  rates  of  pay 
for  the  telegrapher-towermen  at  New  Braunfels  on  the  rates  paid 
the  telegrapher-towermen  at  Rockdale  for  the  reason  that  the  work 
is  considered  similar  and  about  equal  at  the  two  towers,  and  there- 
fore rates  of  pay  were  established  in  accordance  with  article  18,  sec- 
tion (b)  of  the  agreement,  which  reads  as  follows: 

When  new  positions  are  created,  compensation  shall  be  fixed  to  conform 
with  positions  of  a similar  class,  and  general  chairman  of  employees’  committee 
shall  be  notified  of  such  new  position  and  rate  of  compensation  fixed. 

Decision. — Based  on  a comparison  of  the  work  performed  by  the 
telegrapher-towermen  employed  by  the  carrier  at  New  Braunfels 
and  Rockdale  as  set  forth  in  the  oral  hearing  conducted  on  this 
dispute,  the  Railroad  Labor  Board  denies  the  claim  of  the  employees. 


DECISION  NO.  2821.— DOCKET  2940 
Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Delaware,  Lackawanna  & Western  Railroad  Co. 

Question. — Claim  of  Biogo  Giordano,  baggage  porter  in  the  bag- 
gage room  of  the  carrier  in  Hoboken,  N.  J.,  for  pay  for  time  absent 
from  duty  on  account  of  injury  sustained  on  June  7,  1922,  while 
in  the  employ  of  the  carrier. 

Statement. — The  employees  state  that  on  June  7,  1922,  Mr.  Gior- 
dano, while  in  the  act  of  lifting  a sack  of  United  States  mail  from 
the  station  truck  to  the  train,  ruptured  his  side;  that  he  reported 
the  matter  to  his  foreman,  who  told  him  to  continue  work  until  his 
eight  hours’  service  was  up,  and  that  he  continued  to  work  as  di- 
rected. The  next  day  he  felt  ill  and  went  to  see  a doctor,  who  ex- 
amined him  and  advised  it  was  necessary  for  him  to  be  operated 
upon  as  early  as  possible.  On  the  following  morning  he  reported 
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the  matter  to  the  station  master  and  was  sent  to  the  Moses  Taylor 
Hospital  at  Scranton,  Pa.,  where  he  underwent  an  operation  for 
rupture  and  was  out  of  the  service  43  days,  for  which  he  received  no 
pay  and  no  compensation. 

The  employees  contend  that  the  past  practice  with  regard  to  pay- 
ing employees  for  time  lost  on  account  of  sickness  or  injury  sus- 
tained in  the  service  was  the  subject  of  a conference  after  Decision 
No.  119  (II,  R.  L.  B.  87)  was  issued,  and  it  was  verbally  agreed  that 
if  the  organization  would  not  press  for  a hard  and  fast  rule  on  the 
question  the  carrier  would  continue  in  effect  the  payment  of  such 
time,  based  upon  the  merits  of  the  case,  which  had  been  the  pre- 
vious practice. 

The  employees  further  contend  that  other  employees  have  been 
allowed  pay  for  time  they  were  absent  from  duty  on  account  of 
illness,  that  the  request  of  Mr.  Giordano,  who  was  a faithful  em- 
ployee and  had  been  in  the  service  of  the  carrier  five  years,  is  con- 
sistent and  just,  and  that  he  is  entitled  to  pay  for  the  43  days  he 
was  absent  from  duty  from  June  8 to  July  20,  1922,  inclusive. 

The  carrier  states  that  on  June  7,  1922,  Mr.  Giordano  complained 
of  a pain  in  his  side  and  on  the  following  day  he  was  directed  to 
call  on  the  carrier’s  physician,  which  he  did,  and  he  told  the  physi- 
cian that  on  the  day  in  question  after  loading  mail  on  train  No.  363 
he  felt  a pain  in  his  side,  that  the  next  morning  he  felt  worse  and 
went  to  a doctor,  who  told  him  he  had  a rupture.  He  stated  to  the 
carrier’s  physician  he  first  noticed  the  pain  about  two  months  prior 
to  that  time.  The  carrier’s  physician,  after  making  an  examina- 
tion of  this  man,  reported  that  he  had  left  inguinal  hernia,  not  of 
recent  origin,  that  required  correction. 

The  carrier  further  states  that  the  Moses  Taylor  Hospital  at  Scran- 
ton, Pa.,  is  supported  by  it,  and  Mr.  Giordano  was  sent  there  and 
received  free  treatment. 

It  is  also  stated  by  the  carrier  that  it  has  never  been  the  practice 
to  allow  employees  in  the  baggage  room,  or  similar  classes  of  em- 
ployees, pay  for  time  lost  on  account  of  personal  sickness;  that 
the  claim  of  Mr.  Giordano  was  presented  to  the  claim  department 
and  it  was  decided  that  in  view  of  the  fact  that  he  had  not  been 
injured  while  in  the  service  of  the  carrier,  and  the  further  fact 
that  he  received  free  hospital  treatment,  the  carrier  was  not  obli- 
gated to  do  anything  more  for  him. 

Decision. — The  Railroad  Labor  Board  denies  the  claim  of  the 
employees. 


DECISION  NO.  2822.— DOCKET  2942 
Chicago,  III.,  January  21,  1925 

Brotherhood  of  Railway  & Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  carrier  violated  the 
rules  of  the  clerks’  agreement  in  abolishing  the  position  of  chute  man 
at  Washington,  D.  C.,  filled  by  John  Domico,  and  assigning  this  man 
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to  a new  position,  covering  the  same  class  of  work,  and  paying  him 
a lower  rate  of  pay. 

Statement. — Prior  to  July  5,  1922,  John  Domico  was  employed  by 
the  American  Railway  Express  Co.  in  a position  classed  as  chute 
man.  His  duties  were  to  attend  to  the  chute  and  make  occasional 
trips  as  wagon  helper,  his  salary  being  $135.40  a month.  On  July  5, 
1922,  his  position  was  abolished  and  his  assignment  was  changed  to 
that  of  wagon  helper  at  a salary  of  $100.16  a month.  This  action  of 
the  carrier  resulted  in  a controversy,  and  an  agreement  could  not  be 
reached  between  the  carrier  and  the  representative  of  this  employee. 

The  employees  state  that  wdien  the  carrier  abolished  the  position 
held  by  Mr.  Domico  his  duties  were  not  changed ; but  his  salary  was 
reduced  from  $135.40  to  $100.16  a month,  and  Mr.  Domico  was  told 
by  his  superior  officer  to  continue  to  do  the  same  work  as  had  pre- 
viously been  done  by  him. 

The  employees  contend  that  the  carrier  had  no  right  to  abolish 
the  position  of  chute  man  held  by  Mr.  Domico  and  create  a new  one 
covering  the  same  class  of  work  at  a reduced  salary,  and  that  this 
action  of  the  carrier  is  in  violation  of  rules  80  and  91  of  the  agree- 
ment. 

The  carrier  states  that  the  position  of  chute  man  held  by  Mr. 
Domico  was  abolished  on  July  5,  1922,  and  he  was  assigned  to  a 
position  of  helper  in  the  wagon  service,  and  that  the  duties  of  the 
latter  position  correspond  to  the  duties  of  all  helpers  and  do  not 
correspond  to  the  duties  previously  performed  by  him  as  chute  man. 

The  carrier  further  states  that  prior  to  July  5,  1922,  the  major 
part  of  Mr.  Domico’s  duties  was  to  handle  the  freight  that  came 
down  the  chute,  but  that  he  was  occasional^  sent  out  on  the  wagons 
as  helper ; that  on  that  date  business  was  decreased  to  such  an  extent 
that  it  was  not  necessary  to  keep  a man  at  the  chute  all  the  time, 
and  for  that  reason  the  position  of  chute  man  was  abolished  .and  the 
work  was  performed  by  other  employees,  in  addition  to  their  regular 
duties,  and  Mr.  Domico  was  told  by  his  superior  officer  that  on 
account  of  there  not  being  sufficient  freight  coming  down  the  chute 
to  justify  the  constant  attention  of  an  employee  there,  his  position 
would  be  abolished  and  he  would  be  given  a position  as  helper  on 
the  wagon,  with  the  understanding  that  he  would  take  care  of  the 
work  at  the  chute  for  a short  time  in  the  morning. 

The  carrier  also  states  that  the  wagon  helpers  at  Washington, 
D.  C.,  are  regularly  required  to  assist  in  removing  freight  coming 
down  the  chute  and  that  the  work  performed  by  Mr.  Domico,  since 
July  5,  1922,  does  not  differ  from  the  work  performed  by  the  other 
wagon  helpers. 

The  carrier  contends  that  it  did  not  abolish  the  position  of  chute 
man  and  create  a new  position  covering  the  same  class  of  work,  and 
has  not  violated  the  rules  of  the  agreement  in  abolishing  the  position 
of  chute  man  held  by  Mr.  Domico  and  assigning  him  to  the  position 
of  helper  on  the  wagon. 

Decision. — The  Railroad  Labor  Board  decides  on  the  evidence 
presented  in  this  case  that  the  claim  of  the  employees  is  denied. 


[No.  2823] 


DECISIONS 


63 


DECISION  NO.  2823.— DOCKET  2948 

Chicago,  III.,  January  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  James  Thorpe,  employed  in  the  office  of 
auditor  of  capital  expenditures,  general  offices,  St.  Paul,  Minn.,  for 
field  accountant’s  rate  for  period  from  September  11  to  November 
27,  1921,  in  accordance  with  rule  75  of  the  clerks’  agreement. 

Statement. — The  ex  parte  submission  filed  with  the  Railroad  Labor 
Board  by  the  employees  in  this  dispute  contains  the  following : 

Statement  of  facts. — Mr.  Thorpe  entered  the  service  of  the  Great  Northern 
Railway  Co.  in  the  office  of  auditor  of  capital  expenditures  in  the  general  offices 
at  St.  Paul,  Minn.,  on  September  1,  1920,  as  a field  accountant,  which  is  an  ex- 
cepted position,  at  the  rate  of  $177.50  a month.  This  position  was  abolished  on 
July  1,  1921,  and  Mr.  Thorpe  employed  in  the  office  of  valuation  accountant  at 
the  rate  of  $139.25  a month.  Mr.  Thorpe  was  again  employed  in  the  office  of 
auditor  capital  expenditures  from  September  11  to  November  27,  1921,  but 
carried  at  his  regular  rate  of  pay  on  the  pay  roll  of  the  valuation  accountant. 

During  this  same  period  there  were  three  field  accountants  employed  in  the 
office  of  auditor  of  capital  expenditures  carrying  a minimum  rate  of  $177.50 
and  20  division  statement  closers  at  rates  of  pay  ranging  from  $149.50  to 
$167.50  a month.  The  employees  contend  that  the  work  performed  by  Mr. 
Thorpe  in  the  office  of  auditor  of  capital  expenditures  should  have  paid  a 
higher  rate.  Conferences  were  held  with  the  management  on  August  2 and 
October  24,  1922,  but  we  were  unable  to  reach  an  amicable  adjustment  or  agree 
on  a joint  statement  of  facts  necessitating  an  ex  parte  submission. 

Employees ’ position. — The  position  which  Mr.  Thorpe  filled  in  the  office  of 
auditor  of  capital  expenditures  was  newly  created.  The  work  he  performed 
consisted  of  analyzing,  checking,  and  closing  A.  F.  E.  (authority  for  expendi- 
tures) statements  which  is  identically  the  same  work  he  performed  in  this 
same  office  while  filling  the  position  of  field  accountant  and  constitutes  the  most 
responsible  part  of  the  work  performed  by  the  division  statement  closers. 
These  employees  also  maintain  records  and  perform  considerable  other  routine 
detail  work  in  connection  with  the  closing  of  the  A.  F.  E.  statements. 

The  employees  contend  the  position  should  have  paid  a higher  rate  in  accord- 
ance with  rule  75  of  schedule  agreement,  effective  March  1,  1920,  and  therefore 
request  that  Mr.  Thorpe  be  paid  the  rate  of  the  position  of  field  accountant 
for  the  period  from  September  11  to  November  27,  1921.  Rule  75  reads  as 
follows : 

“ The  wages  for  new  positions  shall  be  in  conformity  with  the  wages  for 
positions  of  similar  kind  or  class  in  the  seniority  districts  where  created.” 

The  reply  of  the  carrier  to  the  ex  parte  submission  of  the  em- 
ployees contains  the  following : 

Due  to  a temporary  increase  in  the  volume  of  work,  James  Thorpe,  an  em- 
ployee in  the  office  of  the  valuation  accountant,  was  used  temporarily  in  the 
office  of  the  auditor  of  capital  expenditures  to  assist  the  statement  closers 
from  September  11  to  November  27,  1921,  and  paid  at  his  regular  rate  of  $5.46 
a day,  or  $139.25  a month.  Also,  several  other  clerks  were  temporarily  used 
in  this  office  at  the  time  and  paid  at  their  regular  rates.  Claim  is  made  in 
behalf  of  Mr.  Thorpe  for  field  accountant’s  rate  of  $177.50  a month. 

There  are  three  field  accountants  attached  to  the  office  of  auditor  of  capital 
expenditures.  Their  duties  are  primarily  to  supervise  the  accounting  on  the 
road  for  new  work  and  construction  projects.  Their  work  is  most  entirely  on 
the  road,  and  when  not  on  the  road  they  act  in  clerical  supervisory  capacity  in 
the  handling  of  their  line  of  work  in  the  auditor’s  office.  The  positions  are 
exempted  from  the  clerks’  schedule  and  the  clerks’  organization  is  not  con- 
cerned with  the  rates  paid  the  occupants,  whether  permanent  or  temporary,  as 
the  positions  are  outside  of  the  jurisdiction  of  the  clerks’  organization. 


64 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  2823]  ' 


It  is  stated  in  the  organization’s  submission  that  Mr.  Thorpe  was  employed 
as  field  accountant  from  September  1,  1920,  to  July  1,  1921.  At  that  time  a 
number  of  clerks  were  working  in  the  office  of  the  auditor  of  capital  expendi- 
tures for  the  purpose  of  developing  them  into  field  accountants.  Three  field 
accountants  were  selected  from  among  these  clerks  and  the  positions  of  the 
remainder  were  abolished.  Mr.  Thorpe  was  not  selected  as  a field  accountant 
but  was  given  employment  in  the  valuation  accountant’s  office,  where  he  was 
regularly  employed  at  the  time  in  question. 

Also,  it  is  stated  in  the  organization’s  submission  that  there  were  20  state- 
ment closers  working  in  the  office  of  the  auditor  of  capital  expenditures  at  the 
time  Mr.  Thorpe  was  there  temporarily.  The  statement  closers  handle  the 
reports  of  the  respective  divisions  and  of  the  mechanical  department  and  their 
rates  ranged  from  $149.25  to  $164.25  a month,  according  to  the  importance  of 
the  division  they  handled.  Their  duties  were  to — 

1.  Prepare  monthly  adjustment  entry  of  accounts. 

2.  Prepare  monthly  report  of  closed  A.  F.  E.  statements. 

3.  Check  monthly  A.  F.  E.  status  reports. 

4.  Correspond  with  superintendents  relative  to  preparing  consolidated 

statements. 

5.  Check  monthly  distribution  of  labor  and  material. 

6.  Check  monthly  report  on  rental  of  equipment. 

7.  Check  monthly  report  on  transportation  of  men  and  material. 

8.  Check  monthly  property  account  adjustments. 

9.  Record  daily  charges  to  unauthorized  work. 

10.  Correspond  re  charges  to  unauthorized  work. 

11.  Prepare  monthly  statement  of  unauthorized  work. 

12.  Check  and  close  out  consolidated  statements. 

13.  Prepare,  check,  and  close  out  A.  C.  E.  statements. 

14.  Prepare,  check  and  close  record  completion  reports. 

15.  Record  movements  of  A.  F.  E.  statements. 

16.  Prepare  estimated  cost  bills  upon  receipt  of  approved  A.  F.  E's. 

17.  Take  care  of  and  file  current  correspondence. 

18.  Maintain  current  file  of  approved  A.  F.  E’s. 

19.  Maintain  file  of  current  Forms  2723. 

20.  Adjust  statements  once  closed  out,  account  of  subsequent  investiga- 

tion bringing  out  discrepancies. 

It  was  in  assisting  these  statement  closers  and  under  their  direction  that 
Mr.  Thorpe  was  engaged  during  the  time  for  which  field  accountant’s  rates 
are  claimed  for  him.  The  items  he  worked  on  were  as  follows : 

12.  Prepare,  check,  and  close  out  consolidated  statements. 

13.  Prepare,  check,  and  close  out  A.  C.  E.  statements. 

14.  Check  completion  reports  and,  where  necessary,  to  reproduce  them 

account  missing. 

20.  Adjust  statements  once  closed  out,  account  of  subsequent  investiga- 
tion bringing  out  discrepancies. 

The  claim  is  made  under  schedule  rule  75  which  is  quoted  in  the  organiza- 
tion’s submission.  Had  the  railway  created  and  filled  new’  positions  for  this 
temporary  increase  in  wTork,  it  would  have  employed,  under  this  rule,  new 
clerks  at  $4.90  a day  or  $125  a month,  but  as  Mr.  Thorpe  could  be  spared  from 
the  valuation  accountant’s  office  , he  was  used  and  paid  his  regular  rate  of 
$5.46  a day,  or  $139.25  a month,  under  schedule  rule  73,  which  reads : 

“ Employees  temporarily  or  permanently  assigned  to  higher-rated  positions 
shall  receive  the  higher  rates  while  occupying  such  positions;  employees  tem- 
porarily assigned  to  lower-rated  positions  shall  not  have  their  rates  reduced. 

“ A ‘ temporary  assignment  ’ contemplates  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  assignee  does 
the  work,  irrespective  of  the  presence  of  the  regular  employee.  Assisting  a 
higher-rated  employee  due  to  a temporary  increase  in  the  volume  of  work 
does  not  constitute  a temporary  assignment.” 

Mr.  Thorpe  was  not  used  as  a field  accountant,  but  was  used  to  assist 
statement  closers  due  to  a temporary  increase  in  the  volume  of  work  and  was 
correctly  paid  under  schedule  rule  73.  Decision  accordingly  is  asked  for. 

Decision. — The  Railroad  Labor  Board  denies  the  claim  of  the  em- 
ployees. 
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DECISION  NO.  2824.— DOCKET  2997 

Chicago , III.,  January  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  S.  A.  Slosson,  messenger,  running  between 
San  Francisco,  Calif.,  and  Barstow,  Calif.,  for  amount  of  salary 
lost  by  him  on  account  of  being  required  to  work  on  his  lay-over 
period  and  was  thereby  not  used  on  his  regular  assignment  on 
August  21,  1922. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  contains  the  following : 

Statement  of  facts. — Mr.  Slosson  is  employed  as  messenger  by  the  American 
Railway  Express  Co.  running  between  San  Francisco  and  Barstow  on  the 
Atchison,  Topeka  & Santa  Fe  Railway.  This  is  a regular  monthly  assignment 
and  has  regular  assigned  lay-over  days. 

Mr.  Slosson  left  San  Francisco  on  his  regular  assignment  on  August  20, 
1922,  arriving  in  Barstow  August  21 ; trip  one  way,  18  hours.  Instead  of 
getting  his  usual  lay-over  at  Barstow  he  was  released  for  one  and  one-half 
hours  and  then  assigned  to  return  on  train  21  ahead  of  his  regular  assignment. 
This  running  out  of  time  caused  Mr.  Slosson  to  miss  his  regular  run  and  for 
which  the  management  deducted  $11.96  from  his  pay  on  his  regular  assign- 
ment. He  received  pay  at  pro  rata  rates  for  running  out  of  time  on  train  21. 

The  employees  contend  that  when  Mr.  Slosson  was  required  to  work  on  his 
lay-over  period,  and  such  work  caused  absence  from  his  regular  assignment, 
that  no  deductions  should  have  been  made  in  his  regular  salary,  and  that  he 
should  have  been  paid  extra  for  running  out  of  time,  over  which  a contro- 
versy has  arisen. 

Employees'  position. — 1.  We  contend  Mr.  Slosson  was  not  properly  compen- 
stated  for  this  extra  service  as  provided  in  rules  70  and  74.  Rule  70  reads  as 
follows : 

“Rule  70.  Relief  period. — Not  less  than  96  hours  off  duty  each  calendar 
month  in  24  consecutive-hour  periods,  or  multiples  thereof,  will  be  allowed  at 
designated  home  terminal  for  employees  whose  assignment  and  service  do  not 
permit  of  at  least  12-hours-off-duty  period  at  their  designated  home  terminal 
each  48  hours.  Employees  required  to  work  on  assigned  lay-over  days  will 
be  paid  extra  therefor  as  provided  in  rule  74.” 

The  last  sentence  in  rule  70  provides  generally  that  employees  will  be  paid 
extra  for  work  performed  on  assigned  lay-over  days  as  provided  in  rule  74, 
and  rule  74  provides  specifically  for  two  classes  of  work  on  assigned  lay-over 
days  and  incidentally  the  same  method  of  computing  such  time  is  provided 
in  each  case. 

2.  Rule  74  (a)  reads  as  follows: 

“Rule  74(a).  Regular  train  employees  working  during  lay-over  period. — 
When  necessary  to  double  or  run  out  of  time,  such  employees  shall  receive 
credit  for  time  so  spent,  which  time  will  apply  against  the  monthly  hours  of 
240,  overtime  to  be  paid  for  time  run  in  excess  thereof,  provided  that  where 
the  assigned  working  hours  of  the  run  are  less  than  240  per  month,  such 
service  shall  constitute  a call  and  be  paid  as  per  paragraph  (b)  of  this  rule.” 
This  paragraph  provides  extra  pay  for  messengers  doubling  or  running  out 
of  time,  while  rule  74  (b)  provides  extra  pay  for  messengers  called  to  protect 
route  other  than  own. 

3.  Mr.  Slosson  did  not  cover  route  other  than  own  but  was  called  to  double 
and  run  out  of  time  on  his  own  route ; in  fact,  Mr.  Slosson  was  released  only 
for  one  and  one-half  hours  at  Barstow  and  doubled  back  on  his  own  run  out 
of  time,  working  39  hours  in  a spread  of  40%  hours. 

4.  We  contend  that  rules  70  and  74  (a)  cover  just  such  a contingency  as 
this  and  provide  extra  compensation  for  the  extra  exertions  incident  to  dou- 
bling or  running  out  of  time.  Were  it  not  so,  messengers  would  have  no 
knowledge  or  assurance  of  what  their  regular  monthly  assignment  should  be, 
or  what  their  lay-over  would  be  for  any  given  period  or  run. 
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5.  We  contend  that  inasmuch  as  Mr.  Slosson’s  assignment  was  less  than  240 
hours  his  extra  compensation  would  be  computed  as  provided  in  rule  74  (b) 
referred  to  in  paragraph  (a)  of  same  rule;  however,  under  the  present  rules 
with  pro-rata  overtime  prevailing  up  to  270  hours,  it  would  make  no  difference 
in  this  particular  case,  as  all  time  would  be  pro  rata  in  either  event. 

6.  We  contend  that  it  was  for  the  convenience  of  and  on  the  orders  of  the 
company  that  this  man  was  run  out  of  time.  This  double  worked  additional 
hardship  on  Mr.  Slosson,  which  would  not  have  been  the  case  had  he  been 
allowed  his  regular  rest  period  at  Barstow  and  then  returned  to  San  Francisco 
on  his  regular  run. 

7.  We  contend  therefore  that  Mr.  Slosson’s  regular  salary  should  not  have 
been  disturbed  but  that  he  should  have  received  extra  pay  for  doubling  and 
running  out  of  time  as  provided  in  rule  70  and  rule  74  (a). 

Carrier's  position. — 1.  The  construction  placed  on  rule  70  by  the  employees 
is  forced,  unnatural;  and  was  not  so  intended  by  the  parties  when  the  rule 
was  written.  To  emphasize  this  it  is  merely  necessary  to  state  that  after 
nearly  three  years  this  is  the  first  time  such  a contention  has  been  made,  not- 
withstanding the  fact  that  running  out  of  time  is  and  has  been  a common 
occurrence  on  all  runs.  There  is  nothing  in  the  sentence  quoted  to  justify  any 
assumption  that  employees  were  to  receive  extra  pay  for  extra  work  per- 
formed and  were  to  receive  in  addition  thereto  regular  pay  for  regular  work 
not  performed.  On  any  such  theory  as  this  it  is  obvious  that  had  this  mes- 
senger continued  to  run  out  of  time  until  the  present  day  their  reasoning 
would  imply  that  double  pay  would  accrue ; that  is,  pay  on  extra  basis  for 
the  extra  work  performed  and  pay  on  the  regular  position  for  work  not 
performed. 

2.  Mr.  Slosson  ran  out  of  time  on  his  own  route  and  was  entitled  to  pay 
under  rule  74,  and  was,  in  fact,  so  paid.  It  turns  out  that  he  actually  occu- 
pied a run  of  240  scheduled  hours,  and  the  time  spent  should  therefore  have 
simply  been  credited  to  his  monthly  hourage,  the  rule  not  contemplating  that 
men  on  routes  of  240  hours  or  more  should  receive  extra  pay  for  simply 
running  out  of  time  except  for  time  spent  in  addition  to  240  hours. 

Through  an  error  he  was  paid  as  per  last  portion  of  rule  applicable  to  runs 
less  than  240  hours,  and  was,  in  fact,  overpaid  $2.95. 

3.  No  comment  on  employees’  paragraph  3. 

4.  Nothing  in  rules  70  and  74  contemplated  payment  for  work  not  per- 
formed. Neither  train  employees  nor  the  company  have  knowledge  that  train 
service  will  be  performed  with  clocklike  regularity,  nor  is  this  within  the 
company’s  control.  The  rules  contemplated  that  when  train  employees  run 
out  of  time  they  shall  be  credited  with  the  time  so  spent  if  they  occupy  runs 
of  240  hours  or  more,  and  by  this  process  the  employee  is  assured  that  if  such 
irregular  running  creates  extra  hourage  he  will  receive  proper  credit  for 
time  so  spent. 

It  is  obvious,  however,  that  the  process  in  the  preceding  paragraph  would 
not  properly  compensate  men  whose  schedules  are  less  than  240  hours ; hence 
it  was  provided  that  where  monthly  schedules  are  less  than  240,  such  time 
should  be  paid  for  as  provided  by  the  rule  which  would  insure  messengers 
receiving  extra  compensation  if  running  beyond  regular  scheduled  hours 
and/or  running  beyond  240  hours,  and  Mr.  Slosson  was  paid  under  this  pro- 
vision. The  rule  does  not  provide,  nor  was  it  ever  expected,  that  if  in  per- 
forming this  service  messengers  failed  to  cover  their  regular  run,  their  pay  on 
their  regular  runs  should  continue  notwithstanding  the  fact  that  they  did  not 
perform  the  service. 

5.  Mr.  Slosson’s  run  was  not  “ less  than  240  hours,”  but,  as  explained,  he  was 
erroneously  paid  on  that  assumption.  He  was  paid  as  per  rule  74  (b). 

6.  Mr.  Slosson  ran  out  of  time  in  performance  of  the  duty  for  which  all 
train  employees  are  hired,  and  not  for  the  convenience  of  the  company,  but,  on 
the  contrary,  to  protect  the  servicp,  which  is  alike  the  duty  of  the  company 
and  of  the  employees.  There  was  no  hardship  involved  either  additional  or 
otherwise,  but  simply  the  performance  of  duty  expected  of  every  train  em- 
ployee. While  it  is  true  that  Mr.  Slosson  did  not  have  the  customary  rest 
period  at  Barstow,  he  did  have  additional  time  at  his  other  terminal,  and  in 
fact  worked  less  hours  than  customary. 

Regular  assignment,  240  hours ; regular  pay,  $169 ; actually  worked,  232 
hours ; actually  paid,  $171.95. 

Mr.  Slosson  was  overpaid  through  error  $2.95,  and  thus  received  more 
money  for  less  work  than  his  regular  run  contemplated. 
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7.  Mr.  Slosson's  regular  pay  was  deducted  because  he  performed  no  work 
on  his  regular  position,  and  there  is  no  undertaking  to  pay  messengers  both 
for  extra  and  regular  service  except  where  both  services  are  actually  worked. 

Decision. — The  Railroad  Labor  Board  denies  the  claim  of  the  em- 
ployees. 
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Chicago,  III.,  January  22,  1925 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway  Co. 

(Coast  Lines) 

Question. — Claim  of  the  agents  at  Maricopa,  Calif.,  and  Fellows, 
Calif.,  on  the  Sunset  Railway  for  an  adjustment  in  their  rates  of  pay 
equal  to  the  amount  of  express  commissions  that  were  discontinued 
by  the  carrier. 

Statement. — The  Sunset  Railway  is  owned  jointly  by  the  Atchison, 
Topeka  & Santa  Fe  Railway  Co.  and  the  Southern  Pacific  Co.,  and 
is  operated  by  each  of  these  carriers  alternately  for  five-year  periods. 
The  Southern  Pacific  Co.  operated  the  Sunset  Railway  from  1917  to 
1922,  and  on  January  1,  1922,  the  operation  was  turned  over  to  the 
Atchison,  Topeka  & Santa  Fe  Railway  Co.  During  the  time  the  line 
was  operated  by  the  Southern  Pacific  Co.  the  agent  employed  on  the 
Sunset  Railway  received  express  commissions,  but  they  were  discon- 
tinued by  the  Atchison,  Topeka  & Santa  Fe  Railway  Co.  at  the  time 
the  line  was  taken  over  for  operation  on  J anuary  1,  1922. 

The  employees  state  that  the  rates  of  pa}^  of  these  agents  were  in 
effect  at  the  time  this  property  was  taken  over  by  the  Atchison, 
Topeka  & Santa  Fe  Railway  Co.  apd  were  established  by  the  appli- 
cation of  the  increases  set  forth  in  decisions  of  the  United  States 
Railroad  Administration  and  the  Railroad  Labor  Board  to  the  rates 
established  prior  to  Federal  control  by  negotiations  between  the  car- 
rier and  the  employees  in  telegraph  service,  and  in  the  establishing 
of  the  rates  of  pay  the  express  commissions  were  taken  into 
consideration. 

The  employees  contend  that  the  action  of  the  carrier  in  arbitrarily 
abolishing  the  express  commissions  of  the  agents  at  Fellows  and 
Maricopa  is  a violation  of  section  301  of  the  transportation  act,  1920, 
by  not  referring  the  matter  to  the  board  prior  to  abolishing  the 
commissions,  and  also  in  violation  of  the  agreement  as  the  required 
30-day  notice  of  the  desire  of  the  carrier  to  abolish  the  express  com- 
missions was  not  given  to  the  employees. 

The  employees  further  contend  that  these  agents  are  performing 
the  same  class  of  work  for  the  Santa  Fe  as  Tvas  performed  for  the 
Southern  Pacific  Co.  during  the  past  five  years,  but  are  receiving  no 
express  commissions,  which  formerly  amounted  to  approximately 
$1,707.65  a year  at  Fellows  and  $1,590.96  a year  at  Maricopa. 

The  employees  claim  that  these  agents  are  entitled  to  the  usual 
amount  of  express  commissions  that  was  received  by  them  prior  to 
the  property  being  taken  over  by  the  Santa  Fe  system,  and  that  the 
commissions  should  be  paid  retroactive  to  January  1,  1922. 

The  carrier  states  that  it  discontinued  the  payment  of  express 
commissions  to  all  employees  in  July,  1917,  and  that  in  taking  over 
the  Sunset  Railway  for  operation  on  January  1,  1922,  due  considera- 
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tion  was  given  to  the  question  of  compensation  to  be  allowed  the 
agents  at  Fellows  and  Maricopa.  The  employees  of  the  Southern 
Pacific  Co.  who  were  filling  those  positions  on  January  1,  1922,  were 
told  that  they  could  remain  in  the  positions  without  reduction  in 
their  hourly  rates,  but  that  the  express  commissions  would  be  dis- 
continued, or  they  could  return  to  the  Southern  Pacific  Co.  and 
exercise  their  seniority  on  that  carrier;  and  they  elected  to  return 
to  the  Southern  Pacific  Co.  under  the  rights  acquired  by  them  on 
that  line.  When  the  Southern  Pacific  Co.  employees  who  were  fill- 
ing the  positions  elected  to  return  to  that  carrier  the  positions  were 
bulletined  to  the  employees  of  the  valley  division  of  the  Atchison, 
Topeka  & Santa  Fe  Kailway  Co.,  and  were  bid  in  by  employees  of 
that  division. 

The  carrier  contends  that  the  rate  of  91^  cents  an  hour  that  is 
now  paid  the  agent  at  Maricopa  and  the  rate  of  $1.03^4  an  hour 
that  is  now  paid  the  agent  at  Fellows  is  in  excess  of  what  it  should 
be,  based  on  the  size  and  importance  of  the  two  stations,  and  tak- 
ing into  consideration  the  rates  paid  agents  at  stations  on  the  valley 
division,  which  are  comparable  to  the  agencies  in  question. 

The  carrier  also  contends  that  there  is  nothing  in  the  language 
of  the  agreement  of  November  1,  1919,  that  requires  the  continuation 
of  express  commissions,  and  that  there  was  no  violation  of  any  of 
the  rules  of  that  agreement  when  the  express  commissions  were 
discontinued. 

Opinion. — It  is  plain  from  a reading  of  the  evidence  presented 
in  this  case  that  the  employees,  on  whose  behalf  the  petition  in  this 
case  is  made,  accepted  the  positions  they  now  hold  by  application  with 
the  understanding  that  there  were  no  express  commissions  accruing 
on  the  position. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2826. — DOCKET  3025 
Chicago,  III.,  January  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Gulf,  Colorado  & Santa  Fe  Railway  Co. 

Question. — Claim  of  the  clerks  regularly  employed  in  the  mechan- 
ical department  office  at  Cleburne,  Tex.,  for  time  lost  on  February 
25,  27,  and  28,  1922,  in  reduction  of  force. 

Statement. — The  submission  filed  with  the  Railroad  Labor  Board 
on  this  dispute  contains  the  following : 

Joint  statement  of  facts. — Some  15  or  16  clerks  who  had  been  regularly  em- 
ployed in  the  mechanical  department  office  of  the  Gulf,  Colorado  & Santa 
Fe  Railway  Co.  at  Cleburne,  were,  on  February  21,  1922,  notified  that  effec- 
tive Friday  afternoon,  February  24,  1922,  they  would  be  laid  off  in  reduction 
of  force.  They  were  later  notified  to  return  to  work  in  their  respective 
positions,  effective  March  1,  1922.  Claim  has  been  filed  by  the  employees 
asking  for  the  pay  for  the  days  they  did  not  work — namely,  February  25,  27, 
and  28. 

Employees’  position. — The  basis  of  this  claim  is  rule  48  of  the  agreement 
between  the  clerical  and  station  employees  and  the  Santa  Fe  railway  com- 
pany and  reads  as  follows : 
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“Rule  48.  Employees  covered  by  groups  (1)  and  (2),  rule  1,  heretofore 
paid  on  monthly,  weekly,  or  hourly  basis,  shall  be  paid  on  a daily  basis.  The 
conversion  to  a daily  basis  of  monthly,  weekly,  or  hourly  rates  shall  not 
operate  to  establish  a rate  of  pay  either  more  or  less  favorable  than  is  now 
in  effect. 

“ Nothing  herein  shall  be  construed  to  permit  the  reduction  of  days  for  the 
employees  covered  by  this  rule  below  six  per  week,  excepting  that  this  number 
may  be  reduced  in  a week  in  which  holidays  occur  by  the  number  of  such 
holidays.” 

February  20,  1922,  was  Monday.  These  employees  worked  five  days  during 
this  week,  and  were  laid  off  and  did  not  work  Saturday  the  25th.  They  are 
therefore  properly  entitled  to  full  six  days’  pay  for  that  week.  They  were 
notified  to  return  to  work  the  morning  of  March  1,  which  was  Wednesday  of 
the  week,  thus  they  worked  four  days  of  the  week  and  thereafter  continued 
working  full  six  days  per  week  as  they  had  done  prior  to  February  25.  For 
this  latter  week  they  are  properly  entitled  to  full  six  days’  pay  the  same  as 
for  the  previous  week.  The  fact  is  that  during  both  these  weeks  the  em- 
ployees were  permitted  to  work  the  major  portion  of  the  week  and  under 
the  rule  above-quoted  the  reduction  of  their  days  below  six  per  week  is  not 
permissible. 

Though  the  company  claims  that  this  was  a reduction  in  force  yet  these 
employees  were  laid  off  en  masse  and  were  returned  to  their  respective  posi- 
tions, neither  instance  calling  upon  the  exercise  of  seniority  rights. 

The  rule  quoted  above  is.  the  same  as  rule  66  of  Decision  No.  630  (III, 
R.  L.  B.  634). 

Carrier's  position. — The  clerical  employees  involved  in  this  claim  are  em- 
ployed in  connection  with  the  operation  of  the  locomotive  and  car  depart- 
ment back  shops  at  Cleburne,  holding  such  positions  as  shop  timekeepers, 
shop  clerks,  clerical  employees  in  the  office  of  the  superintendent  of  shops,  etc. 

This  back  shop  was  shut  down  from  February  24,  to  March  1,  1922,  all 
mechanical  department  employees  being  laid  off  in  reduction  of  force,  and 
all  shop  work  being  discontinued. 

The  services  of  the  clerical  employees  covered  by  this  claim  were  entirely 
dependent  upon  the  operation  of  the  shop  and  there  wTas  nothing  for  them 
to  do  at  the  time  the  shop  was  not  in  operation,  accordingly  they  were 
notified  that  their  positions  would  be  abolished,  effective  on  the  night  of 
February  24,  such  notice  being  given  in  accordance  with  the  provisions  of 
rule  18  of  our  agreement  with  the  clerical  employees,  effective  February  1, 
1922,  reading  as  follows : 

“ Rule  18.  Reducing  Forces. — When  reducing  forces  seniority  rights  shall 
govern.  If  forces  are  restored  within  four  months  employees  dispensed  with 
shall  be  returned  to  service  in  the  order  of  their  former  seniority,  if  quali- 
fied to  fill  the  vacancy  which  occurs  in  the  process  of  restoration.  Employees 
desiring  to  avail  themselves  of  this  rule  must  file  their  addresses  with  the 
proper  official  at  the  time  of  reduction.  Those  failing  to  advise  of  change 
in  address  or  to  return  to  the  service  within  seven  days  after  date  of  noti- 
fication forwarded  to  address  last  given  will  relinquish  all  seniority  rights 
under  this  rule.” 

Practically  every  clerical  employee  in  the  office  of  superintendent  of  shops 
and  in  the  back  shop  was  involved  in  this  reduction  of  force,  and  in  every 
instance  the  reduction  was  made  strictly  in  accordance  with  the  relative 
seniority  standing  of  the  affected  employee. 

When  the  shops  were  reopened,  they  were  recalled  to  service  strictly  in 
accordance  with  rule  18,  and  no  compensation  was  allowed  them  for  the 
days  involved  in  the  reduction  of  force. 

The  carrier  has  construed  rule  48,  relied  upon  by  the  employees  in  support 
of  their  claim,  as  prohibiting  regular  assignments  of  less  than  six  days  per 
week,  but  has  not  construed  that  rule  to  prohibit  reductions  in  forces  in 
accordance  with  the  fluctuation  of  the  carrier’s  business,  nor  does  it  agree 
with  the  construction  sought  to  be  placed  on  it  by  the  employees,  to  the 
effect  that  if  a clerical  worker  performs  service  for  one  day,  he  must  be 
guaranteed  compensation  for  the  remaining  days  of  the  week,  regardless 
of  whether  service  is  actually  performed  on  those  days,  and  regardless  of 
whether  he  has  been  notified  that  his  position  has  been  abolished,  either 
temporarily  or  permanently,  as  provided  in  rule  18.  If  that  construction 
is  correct,  then  rule  18  means  nothing  as  the  carriers  would  be  required 
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to  guarantee  their  employees  six  days’  pay  each  week,  and  there  would  be 
nothing  to  be  gained  by  reducing  the  forces. 

The  carrier  can  not  think  that  this  construction  was  intended  by  the 
framers  of  the  rule,  and  respectfully  submits  that  the  employees  involved 
were  affected  by  a bona-fide  reduction  in  force,  as  i)ermitted  by  rule  18,  and 
that  they  are  not  entitled  to  compensation  for  services  not  performed. 

Decision, — The  Railroad  Labor  Board  decides  that  the  carrier  did 
not  violate  rule  48  in  the  application  of  rule  18  when  forces  were 
reduced  between  February  25  and  28,  1922.  The  claim  of  the  em- 
ployees for  time  lost  is  therefore  denied. 

DISSENTING  OPINION 

Board  Member  Wharton  dissenting. 
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Chicago,  III.,  January  22,  1925 

Order  of  Railroad  Telegraphers  v.  Pere  Marquette  Railway  Co. 

Question, — Claim  of  the  employees  for  overtime  for  service  per- 
formed by  telephoner-clerks  employed  at  Traverse  City,  Mich.,  in 
accordance  with  the  overtime  rule  of  the  telegraphers’  agreement. 

Statement. — The  employees  state  that  there  are  two  shifts  of  tele- 
phoner-clerks and  one  shift  of  agent-telephoner  employed  at  Tra- 
verse City,  all  of  whom  work  in  the  ticket  office.  The  assigned 
hours  of  the  first-shift  telephoner-clerk  is  from  4 a.  m.  to  1 p.  m.,  and 
the  second  shift  is  from  1 p.  m.  to  10  p.  m. ; these  employees  handle 
all  railroad  messages  by  telephone. 

The  employees  also  state  that  at  a conference  in  January,  1920, 
the  general  superintendent  of  the  carrier  agreed  to  pay  these  tele- 
phoner-clerks 48  cents  an  hour  as  provided  by  Supplement  18  to 
General  Order  No.  27,  and  that  the  carrier  increased  this  rate  to  58 
cents  an  hour  under  Decision  No.  2 of  the  Railroad  Labor  Board. 
(I,  R.  L.  B.  13.) 

The  employees  contend  that  the  telephoner-clerks  are  included  in 
the  agreement  under  the  provisions  of  Article  I thereof,  which  reads 
as  follows: 

This  agreement  applies  to  employees  occupying  positions  as  telegraphers, 
telephone  operators  (except  switchboard  operators),  agents,  agent-telegraphers, 
agent-teiephoners,  towermen,  levermen,  tower  and  train  directors,  block  oper- 
ators, and  staffmen,  who  shall  be  considered  as  employees  within  the  meaning 
of  this  agreement — 

and  that  they  should  be  paid  overtime  under  the  provisions  of 
Article  YII  of  the  agreement,  which  reads  as  follows : 

Where  two  or  more  shifts  are  worked,  eight  consecutive  hours  with  no 
allowance  for  meals  shall  constitute  a day’s  work. 

In  one-shift  offices  work  shall  begin  between  6 and  9 a.  m.  or  5 and  9 p.  m. ; 
in  other  offices  no  shift  shall  begin  between  12  o’clock  midnight  and  5 a.  m. 

The  carrier  states  that  the  two  employees  involved  in  this  dis- 
pute sell  tickets  and  give  out  general  information  to  the  public  re- 
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garding  passenger  traffic.  The  agents  at  intermediate  points  be- 
tween Traverse  City  and  Petoskey,  Mich.,  call  the  ticket  clerks  at 
Traverse  City  on  the  telephone  and  arrange  for  sleeping  reserva- 
tions. 

The  carrier  also  states  that  these  employees  do  not  transmit  tele- 
grams over  the  telephone,  and  that  such  telegrams  are  telephoned  by 
the  agent  to  the  telegraph  operators  at  Boardman  telegraph  office 
which  is  located  in  the  yard  at  Traverse  City,  and  the  telegraph 
operators  transmit  the  messages. 

It  is  further  stated  by  the  carrier  that  the  telephones  in  the  ticket 
office  at  Traverse  City  are  not  connected  with  the  train  dispatcher’s 
office  at  Grand  Rapids,  Mich. 

The  carrier  contends  that  the  general  superintendent  never  agreed 
to  include  these  positions  in  the  telegraphers’  schedule;  and  that 
the  accounting  department  in  applying  Decision  No.  2 made  mis- 
takes in  the  classification  of  employees;  and  that  the  increase  of  10 
cents  an  hour  allowed  telegraphers  by  Decision  No.  2 might  have 
been  applied  to  these  positions  through  error. 

At  the  oral  hearing  conducted  on  this  dispute,  evidence  was  de- 
veloped showing  that  there  is  a railroad  telephone  and  a commercial 
telephone  in  the  ticket  office  at  Traverse  City,  and  that  the  em- 
ployees involved  in  this  dispute  are  required  to  handle  inquiries  re- 
garding passenger  business  over  the  telephone,  such  as  making 
Pullman  reservations  and  handling  analogous  information. 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees 
involved  in  this  dispute  do  not  perform  work  that  places  them  with- 
in classifications  coming  under  the  scope  of  the  telegraphers’  agree- 
ment. The  claim  of  the  employees  is  therefore  denied. 


DECISION  NO.  2828.— DOCKET  3081 

Chicago,  III.,  January  22,  1925 

Order  of  Railroad  Telegraphers  v.  Pere  Marquette  Railway  Co. 

Question. — Dispute  concerning  proper  classification  of  positions  of 
drawbridge  tenders  at  Port  Huron,  Charlevoix,  Saginaw,  and  St. 
Joseph,  Mich. 

Statement. — This  dispute  was  previously  submitted  to  the  board 
by  the  carrier  and  was  decided  by  Decision  No.  1729  in  which  deci- 
sion the  history  of  the  controversy  is  recited.  The  opinion  and  deci- 
sion contained  in  Decision  No.  1729  are  quoted  as  follows : 

Opinion. — From  all  of  the  evidence  submitted  in  this  case,  both  oral  and 
written,  the  Railroad  Labor  Board  is  of  the  opinion  that  the  duties  of  the  men 
in  question  are  solely  in  connection  with  the  operation  of  the  drawbridges  and 
that  they  are  not  required  to  handle  orders  or  messages  for  trains,  or  otherwise 
keep  a record  of  train  movement  such  as  reporting  to  or  taking  orders  from 
the  train  dispatcher.  The  men  at  St.  Joseph  and  Charlevoix  operate  the  bridges 
by  power  to  permit  boats  to  pass  and  which  automatically  set  certain  signals 
at  both  ends  of  the  bridge ; at  the  other  points  in  question  the  operation  of 
the  signals  is  mechanical  and  is  performed  manually,  but  as  a result  of  an 
interlocking  arrangement  the  bridges  can  not  be  operated  unless  the  signals  are 
handled  in  the  proper  manner.  There  is  practically  no  distinction  or  differ- 
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ence  in  the  duties  of  these  men  as  compared  with  the  duties  of  the  employees 
mentioned  in  Decision  No.  420  in  which  the  board  denied  the  request  that  they 
be  classified  as  levermen. 

Decision. — The  Railroad  Labor  Board  therefore  decides  that  the  employees 
involved  in  this  dispute,  and  who  are  now  classified  and  paid  as  levermen,  shall 
be  reclassified  and  paid  as  drawbridge  operators.  (IV,  R.  L.  B.  267.) 

On  December  20,  1923,  the  Order  of  Railroad  Telegraphers  re- 
quested the  board  for  a rehearing  in  the  dispute,  for  the  purpose  of 
presenting  additional  evidence,  in  order  to  obtain  a modification  of 
the  decision.  Oral  hearing  upon  that  request  was  conducted  on 
January  24,  1924. 

Opinion. — On  April  25,  1924,  the  Railroad  Labor  Board  promul- 
gated interpretation  1 to  Decisions  Nos.  757  and  2025  in  which  is 
contained,  in  question  (/)  under  heading  of  “scope,”  the  following 
ruling  : 

Question. — Shall  the  following  classes  of  employees  be  included  in  the 
schedule  of  rules  governing  working  conditions  under  the  provisions  of  this 
rule : 

“(f)  Drawbridge  tenders  (levermen)? 

“ Answer. — Yes ; if  required  to  operate  drawbridges  and  the  signals  and  de- 
railing devices  incident  thereto,  with  or  without  interlocking  switches,  by 
means  of  levers  from  a central  point.”  (V,  R.  L.  B.  915  and  918.) 

The  evidence  clearly  shows  that  the  employees  involved  in  this 
dispute  are  required  to  operate  drawbridges  and  the  signals  and  de- 
railing devices  incident  thereto,  with  or  without  interlocking 
switches,  by  means  of  a lever  from  a central  point,  and  that  under 
the  provisions  of  Interpretation  1,  above  referred  to,  should  be 
classed  as  levermen  and  included  in  the  agreement  between  this  car- 
rier and  its  employees  in  telegraph  service. 

Decision. — The  Railroad  Labor  Board  decides  that  Decision  No. 
1729  is  hereby  annulled  and  set  aside. 

The  employees  in  question  operating  the  drawbridges  named  herein 
shall  be  classified  as  levermen  and  paid  the  rate  established  by  the 
United  States  Railroad  Administration  in  effect  at  12.01  a.  m., 
March  1,  1920,  as  increased  and  decreased  by  the  decisions  of  the 
Railroad  Labor  Board  affecting  employees  in  telegraph  service,  re- 
troactive to  April  25,  1924,  and  the  positions  shall  be  included  in  the 
agreement  between  this  carrier  and  its  employees  in  telegraph 
service. 


DECISION  NO.  2829.— DOCKET  3089 

Chicago,  III.,  January  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Request  of  the  employees  that  John  Ekblad  be  com- 
pensated for  eight  hours  a day,  six  days  a week,  during  the  period 
he  was  assigned  to  service  of  less  than  eight  hours  a day. 

Statement. — The  employees  state  that  from  January  31  to  Febru- 
ary  14,  1921,  the  assigned  working  hours  of  material  handlers  at 
Dale  Street  storehouse,  St.  Paul,  Minn.,  were  reduced  from  eight 
hours  to  seven  and  one-half  hours  a day  for  five  days  a week,  and 
four  and  one-half  hours  on  Saturday.  Mr.  John  Ekblad,  material 
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handler,  filed  claim  for  the  additional  minutes  each  day  for  five  days 
a week  and  three  and  one-half  hours  for  Saturday,  which  claim  was 
denied. 

The  carrier  states  that  its  main  locomotive  shops  and  stores  de- 
partment and  stock  of  locomotive  material  and  supplies  are  lo- 
cated at  Dale  Street,  St.  Paul,  and  that  the  volume  of  business  and 
work  at  the  storehouse  is  largely  contingent  upon  the  volume  of 
work  being  performed  in  the  shops.  On  January  31,  1921,  the  shops 
were  on  a short-time  basis  of  seven  hours  a day  for  five  days  a week, 
and  four  and  one-half  hours  on  Saturday.  Business  was  low  and 
all  other  shops  which  received  shipments  of  materials  and  supplies 
from  Dale  Street  were  also  working  on  a short-time  basis.  These 
conditions  made  a very  material  reduction  in  the  volume  of  work 
at  the  storehouse,  and  an  agreement  was  entered  into  between  the 
local  committee  of  the  clerks’  organization  and  the  assistant  general 
storekeeper  to  assign  the  storehouse  force  to  seven  and  one-half 
hours  a day  for  five  days  a week,  and  four  and  one-half  hours  on 
Saturday,  rather  than  make  a reduction  in  force,  which  agreement 
continued  in  effect  until  February  14,  1921,  when  the  local  com- 
mittee advised  the  assistant  general  storekeeper  that  it  desired  to 
discontinue  the  agreement,  as  ordered  by  the  general  chairman  of 
the  organization. 

The  employees  contend  that  the  agreement  entered  into  between 
the  local  committee  and  the  assistant  general  storekeeper  is  not  bind- 
ing on  any  employee,  as  both  parties  to  the  agreement  were  acting 
without  authority. 

The  employees  also  contend  that  rules  49  and  51  of  the  schedule 
agreement  that  was  entered  into  between  the  carrier  and  the  properly 
authorized  committee  of  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees,  which 
became  effective  March  1,  1920,  has  been  violated,  and  they  there- 
fore request  that  Mr.  Ekblad  be  compensated  for  the  full  eight 
hours  a day,  six  days  a week,  during  the  period  that  he  was  assigned 
to  service  at  less  than  eight  hours  a day.  Rules  49  and  51  read  as 
follows : 

Rule  49.  Day's  work. — Except  as  otherwise  provided  in  this  article,  eight 
consecutive  hours,  exclusive  of  the  meal  period,  shall  constitute  a day’s  work. 

Rule  51.  Reporting  and  not  used. — Hourly  rated  employees  whose  seniority 
entitles  them  to  regular  employment  required  to  report  at  regular  starting 
time  and  place  for  a day’s  work  and  when  conditions  prevent  work  being 
performed,  will  be  allowed  a minimum  of  three  hours’  pay  at  pro-rata  rates. 
If  held  on  duty  over  three  hours,  actual  time  so  held  will  be  paid  for.  If 
required  to  work  any  part  of  the  time  so  held  and  through  no  fault  of  their 
own  are  released  before  a full  day’s  work  is  performed,  will  be  paid  not  less 
than  eight  hours’  pay  unless  they  lay  off  of  their  own  accord.  This  guarantee 
will  not  be  construed  to  apply  to  those  who  are  employed  to  take  care  of  the 
fluctuating  work  that  can  not  be  handled  by  regular  forces. 

The  carrier  contends  that  the  agreement  made  with  the  local  com- 
mittee affecting  the  employees  represented  by  that  committee  is  bind- 
ing for  the  period  it  is  in  effect. 

Decision. — The  Railroad  Labor  Board  decides  that  the  reduction 
in  assigned  hours  of  the  employees  involved  is  in  violation  of  rules 
49  and  51  of  the  agreement,  and  therefore  sustains  the  claim  of  the 
employees. 


74 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  2830] 


DECISION  NO.  2830.— DOCKET  3102 

Chicago,  III.,  January  22,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Request  of  the  employees  that  a commission  of  10  per 
cent,  be  allowed  agents  for  handling  shipments  of  milk  and  cream  by 
baggage,  which  shipments  were  formerly  handled  by  express  and 
commissions  paid  agents. 

Statement. — The  employees  state  that  for  a number  of  years  prior 
to  June  1,  1918,  milk  and  cream  shipments  were  handled  by  express 
and  the  commissions  thereon  were  taken  into  consideration  in  estab- 
lishing rates  of  pay  that  were  received  by  the  agents  included  in  the 
agreement.  From  June  1,  1918,  to  February  1,  1920,  this  business 
was  handled  by  baggage,  and  by  agreement  the  agents  were  compen- 
sated for  same  on  the  same  basis  as  when  it  was  handled  by  express. 
From  February  1,  1920,  to  October  10,  1921,  covering  shipments  in 
Indiana,  and  to  January  10,  1922,  covering  shipments  in  Illinois,  it 
was  handled  by  express  at  usual  rate  of  commission  as  a part  of  the 
compensation  paid  the  agents.  Commencing  October  10,  1921,  for 
shipments  in  Indiana,  and  January  10,  1922,  for  shipments  in  Illi- 
nois, the  milk  and  cream  was  shipped  as  baggage,  for  which  the 
agents  received  no  commission. 

The  employees  also  state  that  they  have  never  taken  the  position 
and  do  not  now  take  the  position  that  the  carrier  is  required  to  pay 
commissions  on  goods  not  handled  by  the  agents,  but  in  this  case  the 
milk  and  cream  is  handled  by  the  agents  as  baggage  and  in  doing 
so  they  have  the  same  work  to  perform  as  when  it  was  handled  by 
express. 

The  employees  contend  that  the  carrier  arbitrarily  discontinued 
the  commissions  for  handling  shipments  of  milk  and  cream,  which  is 
in  violation  of  the  rule  of  the  telegraphers’  agreement  providing  for 
80  days’  notice  to  be  given  by  either  party  of  a desire  to  make  a 
change  in  the  rates  of  pay  or  working  conditions,  and  that  it  is  also 
a.  violation  of  the  transportation  act,  1920,  and  the  decisions  of  the 
Railroad  Labor  Board,  and,  therefore,  the  commissions  should  be 
restored  effective  from  the  date  that  they  were  removed. 

The  employees  also  contend  that  the  carrier  should  allow  the 
agents  a commission  of  10  per  cent  for  handling  the  shipments  of 
milk  and  cream  by  baggage,  the  same  as  it  did  when  these  shipments 
were  so  handled  from  June  1,  1918,  to  February  1,  1920. 

It  is  further  contended  by  the  employees  that  the  following  rule 
of  the  agreement  also  governs  in  this  dispute : “ Should  commissions 
be  discontinued  causing  loss  in  compensation,  adjustment  in  salaries 
will  be  made,”  and  that  under  the  rules  of  the  agreement  the  carrier 
should  have  served  30  days’  notice  of  its  desire  to  make  the  change, 
and  then  negotiated  with  the  committee  representing  the  employees 
and  adjusted  the  matter  under  the  rule  quoted  above. 

The  carrier  states  that  commissions  have  not  been  discontinued 
on  shipments  of  milk  and  cream  in  either  Indiana  or  Illinois  when 
those  commodities  move  by  express,  and  that  shipments  are  still 
being  made  by  express. 
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It  is  also  stated  by  the  carrier  that  it  had  in  effect  since  June, 
1918,  a tariff  covering  transport  of  milk  and  cream  by  baggage 
between  stations  on  its  line,  but  the  rates  applicable  were  slightly 
higher  than  the  rates  published  by  the  express  company,  and  the 
shippers  generally  used  the  express  service.  In  October,  1921,  the 
express  company  withdrew  their  mileage  rates  on  these  shipments 
applicable  between  stations  on  the  lines  of  the  carrier  in  Indiana 
and  interstate,  and  after  that  date  the  shippers  took  advantage  of 
the  more  favorable  railroad  rates  and  generally  forwarded  their 
shipments  of  milk  and  cream  by  railway  baggage  service.  In  Jan- 
uary, 1922,  the  express  company  withdrew  their  mileage  rates  in 
Illinois  applicable  to  milk  and  cream  shipments,  which  was  followed 
by  the  same  action  by  the  shippers  as  was  taken  in  Indiana. 

The  carrier  further  states  that  the  express  company  still  has  in 
effect  commodity  rates  that  apply  on  milk  and  cream  shipments 
on  the  lines  of  the  Chicago  & Eastern  Illinois  Railroad;  that  such 
shipments  may  still  be  made  by  express  if  the  shippers  so  desire ; that 
on  such  shipments  the  express  company  will  still  pay  commissions 
to  the  agents  handling  same;  and  also  that  shipments  of  milk  and 
cream  from  other  railroads  to  points  on  the  Chicago  & Eastern  Illi- 
nois Railroad  are  still  handled  exclusively  by  express  and  com- 
missions are  still  being  paid  by  the  express  company  on  such  ship- 
ments. 

The  carrier  contends  that  the  shipment  of  milk  and  cream  by  bag- 
gage instead  of  by  express  is  analogous  to  any  other  commodity 
which  may  at  one  time  be  forwarded  by  express  and  at  another 
time  may  be  forwarded  by  freight,  and  in  which  latter  case  the  agent 
of  the  railroad  does  not  receive  commissions  on  business  which  he 
may  feel  could  have  been  transported  by  express. 

The  carrier  also  contends  that  there  is  no  schedule  requirements 
making  it  necessary  for  it  to  pay  commissions  on  anything  moving 
over  the  railroad  either  by  baggage  or  otherwise  which  formerly 
moved  by  express  and  for  which  the  express  company  paid  com- 
missions. 

Decision. — The  Railroad  Labor  Board  decides  that  matter  com- 
plained of  is  one  over  which  the  carrier  had  no  control.  If  new  con- 
ditions have  arisen  which  justify  a readjustment  of  rates  of  pay,  the 
carrier  and  the  employees  always  have  the  right  to  negotiate  such 
adjustment. 

The  case  is  therefore  dismissed. 


DECISION  NO.  2831.— DOCKET  4188 
Chicago,  III.,  January  22,  1925 
Order  of  Sleeping  Car  Conductors  v.  Pullman  Co. 

Question. — Claim  of  J.  M.  Alexander,  St.  Louis  district,  for  com- 
pensation on  an  hourly  basis  instead  of  a daily  basis  wThen  in  a given 
month  his  net  service  hourage  would  entitle  him  to  greater  compen- 
sation than  if  paid  on  the  daily  basis. 

Opinion. — It  is  the  opinion  of  the  Railroad  Labor  Board  that 
fractional  parts  of  a month  should  be  computed  on  the  basis  of  the 
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monthly  rate  for  the  number  of  days  service  is  performed.  In  the 
case  in  question  it  was  20  days  at  $185,  the  calendar  month,  January, 
1924,  being  31  days,  the  compensation  earned  and  paid  was  $119.35, 
which  the  board  considers  proper  under  the  rules  and  practices  in 
effect. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
J.  M.  Alexander  for  compensation  on  the  hourly  basis  during  Jan- 
uary, 1924,  is  denied. 

DISSENTING  OPINION 

In  the  judgment  of  the  undersigned  the  decision  of  the  majority 
is  not  based  on  the  plain  intent  of  the  rules  of  the  existing  agree- 
ment, and  it  is  almost  inconceivable  that  the  majority  decision  is 
based  on  the  labor  provisions  of  the  transportation  act,  1920.  The 
Railroad  Labor  Board  is  required,  under  the  law,  to  recognize  the 
principles  of  justice  and  reasonableness  in  passing  on  disputes  sub- 
mitted for  decision. 

Rules  1,  2,  3,  and  5 of  the  agreement  read  as  follows : 

Rule  1.  (a)  Two  hundred  and  forty  hours’  work  shall  constitute  a basic 
month’s  service;  deadhead  hours  properly  authorized  to  be  counted  as  service 
hours.  Where  a regular  assignment  is  less  than  240  hours’  work  per  month, 
deduction  will  not  be  made  from  the  respective  established  monthly  wage  in 
consequence  thereof. 

(&)  Service  time  shall  be  computed  as  continuous  for  each  trip  from  the 
time  required  to  report  for  duty  until  released,  subject  to  the  following  de- 
duction : 

(&-1)  Actual  continuous  time  authorized  for  rest  at  night  when  sleeping 
space  is  reserved,  with  a maximum  of  four  hours  for  the  first  night  and  a 
maximum  of  six  hours  for  each  night  thereafter. 

(c)  When  release  from  duty  is  less  than  one  hour,  no  deductions  will  be 
made  from  the  continuity  of  time. 

Rule  2.  (a)  Conductors  will  be  credited  with  all  hours  worked  each  month, 
except  hours  of  service  on  “extended  special  tours,”  and  will  be  paid  overtime 
at  prorata  hourly  rates  for  all  time  worked  each  month  in  excess  of  240  hours ; 
time  in  excess  of  270  hours  shall  be  paid  for  at  the  rate  of  time  and  one-half. 

(&)  Conductors  assigned  to  service  on  extended  special  tours  will  be  paid 
for  the  number  of  calendar  days  in  such  service,  compensation  determined 
by  dividing  the  monthly  rate  for  this  class  of  service  by  the  number  of  days  in 
the  month  in  which  the  service  is  performed. 

(c)  Road  service  performed  by  conductors  on  specified  lay-overs  or  relief 
days  will  be  credited  as  provided  in  rule  1 and  paid  for  in  addition  to  all  other 
earnings  for  the  month. 

(d)  When  required  to  perform  station  duty,  load  trains,  or  any  extra  serv- 
ice other  than  road  service,  such  service  will  be  credited  on  the  hourly  basis 
and  paid  for  in  addition  to  all  other  earnings  for  the  month,  with  a minimum 
credit  of  three  hours  for  each  call. 

Rule  3.  (a)  Extra  conductors  performing  road  service  in  the  place  of  regu- 
larly assigned  conductors  or  on  extra  assignments  will  be  paid  in  accordance 
with  their  years  of  service  the  compensation  a regularly  assigned  conductor 
would  receive  for  the  same  service,  which  will  be  determined,  in  the  case  of  a 
regularly  assigned  run,  or  a trip  over  the  same  district,  by  dividing  the  monthly 
wage  by  the  number  of  trips  (initial  terminal  to  final  terminal)  required  for  a 
month’s  work. 

Rule  5.  Not  less  than  96  hours  off  duty  each  month  in  24-consecutive-hour 
periods,  or  multiples  thereof,  will  be  allowed  at  designated  home  terminals. 

The  carrier’s  position  is  quite  clearly  shown  in  the  following 
statement : 

Conductor  Alexander  performed  service  on  20  days  during  January,  1924, 
including  his  prescribed  lay-overs  between  trips  paid  for  as  service  time.  His 
monthly  rate  was  $185,  and  he  was  paid  twenty  thirty-firsts  of  that  amount,  or 
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$119.35.  During  the  20  days  he  accumulated  172  hours  and  50  minutes,  and 
Mr.  Warfield  (representing  the  employees)  claims  that  the  hourly  rate  should 
have  been  applied,  which  would  have  made  the  amount  payable  $133.19. 

The  contention  of  the  employees  is  quite  clearly  shown  in  the  fol- 
lowing statement: 

Prior  to  the  hearing  before  the  Railroad  Labor  Board  of  dispute  between 
the  Order  of  Sleeping  Car  Conductors  and  the  Pullman  Co.,  Docket  3486, 
October  24-25,  1923,  the  Pullman  Co.  established  the  practice  of  paying  con- 
ductors at  the  hourly  rate  for  a portion  of  a month’s  service  as  follows : 

“ The  management  has  not  only  conscientiously  carried  out  the  terms  of 
the  agreement,  but  has  interpreted  its  clauses  liberally,  and  where  there  was 
a doubt  as  to  the  proper  application,  has  given  the  conductors  the  benefit. 
In  several  respects  the  management  has  gone  beyond  the  provision  of  the 
agreement  in  computing  time  and  pay  and  has  accorded  more  liberal  treat- 
ment than  is  required  by  the  agreement  as  illustrated  by  Examples  Nos.  1. 
2,  3,  4,  and  5,  shown  on  the  accompanying  sheet  marked  ‘ Exhibit  F,’  which 
reads  as  follows: 

“ * Example  No.  1.  If  a conductor  was  operated  in  his  regular  line-service 
assignment  from  the  1st  to  the  20th  day  of  the  month,  inclusive,  and  received 
his  regular  lay-overs  and  relief  days  off,  and  accumulated  200  net  hours’ 
service,  and  was  then  taken  sick  and  did  not  work  any  more  during  that 
month,  he  has  been  credited  with  two  hundred  two  hundred  fortieths  of  a 
month’s  pay,  using  240  hours  as  the  basic  month’s  service ; this  in  effect  allow- 
ing him  additional  remuneration  for  hourage  performed  during  the  20  days’ 
service  in  excess  of  the  rate  of  240  hours  per  month,  although  under  rule  2, 
paragraph  ( a ),  we  would  not  be  required  to  pay  him  more  than  the  equiva- 
lent of  20  days’  service,  or  twenty  thirtieths  of  his  monthly  rate  in  a 30-day 
month,  nor  would  we  be  required  to  pay  him  for  excess  hourage  unless  the 
hours  worked  during  the  month  exceeded  240.’”  (Transcript  of  Proceed-' 
ings,  Docket  3486,  Vol.  II,  pp.  372-373.) 

The  grievance  of  Conductor  J.  M.  Alexander  cited  was  taken  up  in  ac- 
cordance with  rule  10,  amended  agreement  between  the  Pullman  Co.  and  its 
conductors,  following  the  course  of  procedure  to  a decision  from  the  last 
board  of  appeal  of  the  Pullman  Co. 

It  will  be  seen  that  the  Pullman  Co.  fully  recognized  the  validity  of  a con- 
tention based  upon  past  practices  and  precedents,  even  to  the  extent  of  quot- 
ing oral  statements  by  representatives  of  the  United  States  Railroad  Ad- 
ministration that  are  not  a matter  of  record.  In  going  back  over  this  history 
of  the  rules,  beginning  with  Amendment  No.  1 issued  by  the  United  States 
Railroad  Administration,  up  to  Decision  No.  2052,  the  Pullman  Co.  has  omitted 
the  practice  referred  to  in  example  No.  1,  which  specifically  covers  the 
grievance  in  question.  This  practice,  which  the  Pullman  Co.  inaugurated 
after  repeated  pleading  by  the  representatives  of  the  conductors,  is  an  im- 
portant part  of  the  progress  made  in  collective  bargaining  and  should  be 
given  equal  prominence  with  the  practices  established  in  conference  with  the 
representatives  of  the  railroad  administration.  Had  this  been  done,  the 
decision  in  the  case  of  Conductor  Alexander  would  have  been  reversed. 

This  decision  characterizes  Conductor  Alexander’s  grievance  as  a claim  for 
overtime.  The  rule  establishes  that  240  hours’  work  is  the  basic  month’s 
service.  If  a conductor  works  240  hours  in  20  days,  he  is  paid  his  full-month 
salary  rate.  This  is  not  overtime  in  accordance  with  the  rule ; it  is  a basic 
month’s  work.  Therefore  it  is  not  understood  that  anything  less  than  240 
hours’  work  performed  in  the  same  number  of  days  could  be  looked  upon  as 
overtime.  Two  hundred  forty  hours  would  be  two  hundred  forty-two  hundred 
fortieths,  or  a full  month’s  work;  173  hours  would  be  one  hundred  seventy- 
three  two  hundred  fortieths,  or  a portion  of  a month’s  work.  There  is  no  men- 
tion in  the  rules  of  a number  of  days  required  for  the  performance  either  of  a 
full  month’s  work  or  any  portion  thereof.  Hence  the  term  “ overtime  ” can 
not  properly  be  applied. 

One  case  coming  under  the  provisions  of  example  No.  1 has  been  made  a 
matter  of  record  in  the  Alexander  grievance  hearings.  It  was  the  case  of 
Conductor  Fisher,  Denver  district,  who  worked  237  hours  and  55  minutes  in 
the  month  of  September,  1922,  for  which  he  originally  received  24  days’  pay. 
After  the  matter  was  brought  to  the  attention  of  the  Pullman  Co.,  however, 
he  was  properly  compensated  by  being  paid  at  his  hourly  rate,  thus  estab- 
lishing the  practice  set  forth  in  example  No.  1. 
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There  is  no  question  of  overtime  involved  in  this  dispute.  The 
sole  and  only  question  is  the  amount  of  salaiy  due  Mr.  Alexander 
for  working  only  part  of  his  regular  assignment. 

The  rules  specifically  establish  240  hours  as  the  basic  month  and 
calendar  days  have  no  relation  to  the  rates  of  pay  or  number  of 
hours  represented  in  the  various  assignments.  The  range  of  assign- 
ments is  stated  by  the  carrier  and  it  is  shown  in  a given  month  and 
referring  only  to  conductors  on  regular  assignments  wTho  worked 
throughout  the  entire  month,  three  were  on  assignments  requiring 
less  than  120  hours  per  month,  while  out  of  the  total  of  1,827  re- 
ported 871  were  on  assignments  ranging  from  “ exactly”  240  to  270 
hours  or  more  per  month. 

To  say  that  a conductor  on  a 240-hour  assignment  making  238 
hours  of  the  assignment  in  20  calendar  days  should,  because  he  laid 
off  2 hours,  be  paid  twenty  thirty-firsts  of  his  monthly  salary,  while 
a conductor  on  the  identical  run,  working  opposite  to  him,  would 
receive  his  full  monthly  salary,  is  obviously  unjust  and  the  carrier 
has  recognized  this  to  be  so,  as  quoted  above. 

Owing  to  the  wide  variation  in  the  range  of  hours  constituting 
regular  assignments  the  proper  meth  od  of  determining  the  amount 
due  conductors  working  less  than  their  regular  assignments  is  to 
credit  them  with  the  number  of  hours  of  the  regular  assignment 
they  have  put  in,  then  divide  the  established  monthly  salary  by 
the  total  number  of  hours  constituting  their  regular  assignment 
(exclusive  of  all  overtime  or  extra  service),  and  multiply  the  hourly 
rate  thus  produced  by  the  number  of  service  hours  of  the  regular 
assignment  credited. 

Messrs.  Hooper,  Morrow,  Elliott,  Higgins,  and  Baker  voted  for 
the  decision.  Messrs.  McMenimen,  Grable,  and  Wharton  opposed. 
Mr.  Hanger  present,  not  voting. 

A.  O.  Wharton. 


DECISION  NO.  2832.— DOCKET  4072 
Chicago,  III.,  January  22,  1925 
Order  of  Sleeping  Car  Conductors  v.  Pullman  Co. 

Question. — Dispute  relative  to  bulletining  of  runs  which  have 
been  pooled,  regardless  of  whether  or  not  the  pool  involves  altera- 
tion of  home  lay-over  in  excess  of  20  per  cent  thereof  as  stated  in 
rule  6 of  Decision  No.  2052.  (IV,  R.  L.  B.  782.) 

Statement. — The  first  and  second  sentences  of  paragraph  ( a ),  rule 
6,  present  the  question  for  interpretation.  They  read  as  follows : 

New  runs  or  vacancies  will  be  promptly  bulletined  for  a period  of  10  days 
in  the  districts  where  they  occur.  Any  change  in  the  operation  of  an  assign- 
ment involving  alterations  of  home  lay-over  in  excess  of  20  per  cent  thereof 
will  constitute  a new  run  within  the  meaning  of  this  agreement. 

The  employees  contend  that  when  two  or  more  lines  are  pooled 
together  they  constitute  a new  assignment  for  the  reason  that  they 
did  not  previously  exist  in  combination. 

The  carrier  contends  that  the  rule  in  question  specifies  that  new 
runs  or  vacancies  will  be  bulletined  and  defines  what  shall  constitute 
a new  run  within  the  meaning  of  the  agreement  in  cases  where 
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change  in  the  home  lay-over  has  occurred,  and  that  such  pooling 
may  cause  a change  in  the  home  lay-over  in  excess  of  20  per  cent 
thereof,  in  which  event  it  should  be  considered  as  constituting  a new 
run. 

Opinion. — It  is  the  opinion  of  the  Railroad  Labor  Board  that 
while  the  home  lay-over  of  the  conductors  cited  in  the  example  in 
the  submission  in  this  case  was  increased,  the  alteration  in  the  home 
lay-over  does  not  equal  20  per  cent;  therefore,  under  the  rule  in 
question  the  carrier  was  not  required  to  bulletin  the  assignments. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position 
of  the  carrier  is  sustained. 


DECISION  NO.  2833.— DOCKET  4265 
Chicago , III.,  January  22,  1925 

Order  of  Sleeping  Car  Conductors  v.  Pullman  Co. 

Question .- — Proper  application  of  paragraph  (<?),  rule  2 of  agree- 
ment, in  connection  with  claim  of  conductors  operating  in  regular 
assignment  for  pay  in  addition  to  all  other  earnings  for  the  month 
when  required  to  work  on  assigned  lay-over  or  relief  days;  for  ex- 
ample, C.  C.  Philpotts,  conductor,  Norfolk  district,  performing 
road  service  on  his  lay-over  days,  April  1 and  April  3, 1924. 

Statement. — Under  date  of  December  4,  1923,  the  Railroad  Labor 
Board  promulgated  Decision  No.  2052  (IV,  R.  L.  B.  782),  as  a re- 
sult of  dispute  between  the  Order  of  Sleeping  Car  Conductors  and 
the  Pullman  Co.,  relative  to  rates  of  pay  and  rules  and  working- 
conditions. 

The  employees  requested  that  the  following  rule  be  adopted : 

Road  service  performed  by  conductors  on  specified  lay-over  or  relief  days  will 
be  credited  as  provided  in  rule  1 and  paid  for  in  addition  to  all  other  earn- 
ings for  the  month. 

The  Pullman  Co.  requested  the  board  to  adopt  the  following  rule : 

Conductors  will  be  credited  with  all  hours  worked  in  each  month,  the  hours 
worked  in  each  cycle  (round  trip  or  pool)  to  be  distributed  equally  to  each 
day  including  the  lay-over  da37s  in  that  cycle,  and  will  be  paid  overtime  at 
prorata  hourly  rates  for  all  time  credited  in  each  month  in  excess  of  the 
basic  hours  for  that  month  with  the  following  exceptions : 

(1)  Extended  special  tours. 

(2)  Station  duty,  loading  trains,  or  any  similar  extra  service. 

(3)  When  acting  as  witnesses  at  the  direction  of  the  company. 

(4)  When  required  to  perform  service  other  than  duties  regularly  pre- 
scribed for  conductors. 

(5)  Train  delays  of  one  hour  or  less  per  trip. 

After  due  consideration  of  argument  advanced,  both  written  and 
oral,  the  board  promulgated  the  following  rule : 

Road  service  performed  by  conductors  on  specified  lay-over  or  relief  days 
will  be  credited  as  provided  in  rule  1,  and  paid  for  in  addition  to  all  other 
earnings  for  the  month. 

Question  has  now  arisen  relative  to  the  proper  application  of 
paragraph  (c),  rule  2,  above  quoted,  which  is  fully  covered  by  the 
positions  of  the  respective  parties  quoted  below : 

Employees'  position. — Conductor  Philpotts,  Norfolk  district,  operating  in 
regular  assignment  during  April,  1924,  was  doubled  out  ahead  of  his  scheduled 
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leaving  time,  thereby  performing  road  service  on  his  lay-over  days  as  follows : 
April  1,  doubled  out  24  hours  ahead  of  leaving  time,  credited  with  7 hours; 
April  3,  doubled  out  24  hours  ahead  of  leaving  time,  credited  with  6 hours 
and  10  minutes.  No  additional  pay  was  allowed  for  this  work  performed  or 
lay-over  days. 


DECISION  OF  THE  PULLMAN  CO.  BUREAU  OF  INDUSTRIAL  RELATIONS DECISION 

NO.  1G5 


F.  L.  Simmons, 

Supervisor  of  Industrial  Relations. 


Chicago,  III.,  June  20,  192 4. 


Mr.  M.  S.  Warfield, 

President  Order  of  Sleeping  Gar  Conductors, 

860  Union  Station,  Kansas  City,  Mo. 


Dear  Sir:  Referring  to  the  claims  of  S.  Carter,  W.  H.  Baker,  and  C.  C. 
Philpotts,  conductors,  for  additional  remuneration  for  so-called  doubling  which 
were  presented  by  you  in  a hearing  before  the  Bureau  of  Industrial  Relations 
on  June  11,  1924: 

The  Bureau  of  Industrial  Relations,  after  reviewing  the  evidence,  finds  the 
facts  to  be  as  follows : 

In  each  of  the  above-mentioned  cases  the  technical  “ double  ” was  performed 
in  the  conductor’s  own  assignment  and  did  not  cause  the  total  net  service 
hourage  in  the  month  in  which  the  service  was  performed  to  exceed  240  hours. 

Decision. — The  bureau  holds  that  the  management  is  entitled  to  240  hours' 
service  for  a month’s  pay  if  the  conductor’s  run  can  be  so  arranged  as  to  pro- 
vide that  number  of  hours’  work,  and  as  no  excess  service  hourage  was  per- 
formed in  these  cases  the  claim  for  additional  remuneration  is  denied. 

Yours  truly, 


(Signed)  F.  L.  Simmons. 

One  of  the  principal  reasons  for  asking  a revision  of  rules  in  the  agree- 
ment between  the  company  and  conductors  was  the  practice  of  working  con- 
ductors on  lay-overs  and  reliefs  without  additional  compensation  until  the 
total  hourage  for  the  month  exceeded  240.  The  revised  rules  were  suggested 
by  the  representatives  of  the  conductors  for  the  express  purpose  of  correcting 
this  injustice.  This  is  clearly  shown  in  the  record  of  Docket  3486: 

“ Paragraph  (c)  of  the  present  rule  is  unfair,  especially  to  conductors 
operating  short-line  runs  where  the  monthly  hourage  is  necessarily  low.  These 
men  admittedly  perform  a full  month’s  work  when  they  complete  their  regular 
assignment;  yet,  because  the  resulting  hourage  is  low,  they  may  have  their 
lay-overs  taken  away  from  them  in  extra  calls  for  duty  without  pay.  We 
believe  that  if  calls  for  service  are  made  in  addition  to  the  requirements  of 
a full  month’s  assignment  they  should  carry  additional  pay.”  (Transcript  of 
Proceedings,  Docket  3486,  Vol.  I,  pp.  268-269.) 

This  suggestion  was  incorporated  in  Decision  No.  2052,  as  shown  in  the 
above  quotation  from  rule  2,  yet  the  Pullman  Co.  is  continuing  the  practice 
contained  in  the  old  rules,  which  permitted  the  crediting  of  all  hours  worked 
in  road  service  up  to  240  hours  without  additional  pay. 

Each  regular  line  carries  a specified  number  of  assignments  which  are 
posted  and  bid  in  by  conductors.  These  assignments  are  covered  by  an 
itinerary  outlining  the  spread  of  trip  hourage  and  ensuing  lay-overs  and 
reliefs.  Thus  it  will  be  seen  that  the  full  month's  work  in  regular  assign- 
ments is  an  established  quantity,  the  lay-overs  and  reliefs  being  correspond- 
ingly fixed.  This  is  a fundamental  condition  of  employment  which  has  pre- 
vailed for  years  and  the  rules  in  the  present  agreement  are  based  upon  this 
fact.  It  is  therefore  evident  that  an  assignment  is  a predetermined  amount 
of  work  and  rest.  The  purpose  of  the  management  in  now  trying  to  change 
an  assignment  into  an  indeterminate  amount  of  work  will  be  readily  under- 
stood. It  will  nullify  the  provisions  of  paragraph  (c),  rule  2,  and  alter  the 
basis  upon  which  the  present  rules  are  predicated.  In  fact  such  an  inter- 
pretation of  the  rule  would  effectually  destroy  all  assignments  by  leaving  the 
company  free  to  disregard  all  conditions  except  that  a conductor  would  be 
paid  for  overtime  in  excess  of  240  hours. 

The  last  sentence  of  paragraph  (a),  rule  1,  reads: 

“ Where  a regular  assignment  is  less  than  240  hours’  work  per  month 
deduction  will  not  be  made  from  the  respective  established  monthly  wage  in 
consequence  thereof.” 
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This  is  recognition  of  the  fact  that  an  assignment  is  a fixed  quantity ; it 
could  not  otherwise  be  termed  “ regular.”  The  position  of  the  management 
in  the  present  dispute  renders  the  sense  of  this  clause  inoperative. 

By  referring  to  rule  3 we  find  still  further  proof  that  an  assignment  is  a 
fixed  quantity.  It  gives  the  method  by  which  an  extra  conductor,  filling  a regu- 
lar assignment,  will  compute  his  time  “ which  will  be  determined,  in  the  case 
of  a regularly  assigned  run  or  a trip  over  the  same  district,  by  dividing  the 
monthly  wage  by  the  number  of  trips  (initial  terminal  to  final  terminal) 
required  for  a month’s  work.”  It  will  be  seen  from  the  wording  of  this  rule 
that  it  would  be  utterly  impossible  for  an  extra  conductor  to  calculate  his  time 
under  such  circumstances  unless  the  number  of  trips  per  month  in  regular 
assignment  were  a fixed  quantity. 

The  last  paragraph  of  the  decision  of  the  carrier,  quoted  herein,  sets  forth 
that  the  management  is  entitled  to  240  hours’  service  for  a month’s  pay  if  the 
conductor’s  run  can  be  so  arranged  as  to  provide  that  number  of  hours’  work. 
That  is  not  the  subject  of  this  dispute.  There  is  no  contention  as  to  the  basic 
month’s  work.  All  arrangements  as  to  the  number  of  hours’  work  per  month 
in  regular  assignment  are  definitely  established  at  the  time  the  line  is  inaugu- 
rated. The  number  of  men  to  be  operated  thereon  is  the  determining  factor. 
These  are  known  as  new  positions  in  the  rules  and  are  posted  so  that  conduc- 
tors may  bid  for  them.  The  fact  that  each  regular  line  has  a fixed  number  of 
conductors  (or  assignments)  precludes  the  possibility  of  making  such  arrange- 
ments as  the  management  mentions.  Plainly  speaking,  such  arrangements 
merely  mean  the  use  of  conductors  for  service  in  excess  of  the  monthly  require- 
ments by  taking  away  their  prescribed  lay-overs  and  reliefs.  The  rules  make 
no  such  exceptions  as  the  management  speaks  of  in  its  decision.  Whether  a 
conductor  doubles  on  his  own  or  any  other  assignment  does  not  alter  the  fact 
that  he  is  performing  road  service  on  his  own  time  (lay-over  or  relief)  for 
which  paragraph  (c).  rule  2,  provides  additional  payment.  Whether  the  total 
hourage  for  the  month  is  over  or  under  240  is  not  a factor. 

In  previous  presentations  to  the  board  the  Pullman  Co.  has  obligated  itself 
to  abide  by  previous  practices  that  have  not  been  amended.  The  practice  of 
stipulating  the  number  of  hours’  work  in  regular  monthly  assignments  by 
establishing  the  number  of  men  to  be  operated  thereon  with  consequent  num- 
ber of  trips  is  too  well  known  to  permit  of  contradiction.  The  question  is  not 
one  of  overtime,  and  bears  no  relation  to  paragraph  (a)  of  rule  2.  This  is  a 
self-evident  fact,  as  otherwise  there  would  have  been  no  necessity  for  insert- 
ing paragraph  (c)  in  the  same  rule. 

The  purpose  of  the  representatives  of  the  conductors  in  asking  the  board  to 
amend  the  rules  to  provide  additional  payment  for  service  performed  on  lay- 
over and  relief  days  (Docket  3486)  was  to  give  conductors  compensation  for 
work  in  excess  of  a regular  monthly  assignment.  The  amendment  does  not 
change  or  modify  the  term  “ regular  assignment.” 

Carrier’s  position. — This  conductor  performed  222  hours  and  10  minutes’ 
service  on  his  regular  itinerary,  and  two  extra  trips  in  his  own  assignment, 
amounting  to  13  hours  and  10  minutes,  making  a total  of  235  hours  and  20 
minutes’  service  in  April,  and  was  paid  for  240  hours,  or  a full  month’s  pay 
of  $180. 

The  13  hours  and  10  minutes’  service  made  on  the  two  so-called  “ doubles  ” 
was  credited  as  provided  in  rule  1,  and  also  paid  for  in  addition  to  all  other 
earnings  for  the  month  as  prescribed  by  paragraph  (c)  of  rule  2,  since,  aside 
from  the  two  extra  trips,  the  conductor  earned  only  222  hours  and  10  minutes’ 
service  credit  and  was  paid  for  240  hours. 

Had  the  conductor  been  allowed  additional  compensation  for  the  so-called 
doubles  performed  on  his  own  assignment,  in  accordance  with  his  contention, 
he  would  have  been  paid  twice  for  the  13  hours  and  10  minutes — first,  as 
included  in  the  240  hours  for  which  he  was  paid,  and  again  as  extra  remunera- 
tion for  the  so-called  “ doubles.” 

The  carrier  does  not  consider  that  paragraph  (c)  can  be  properly  inter- 
preted to  require  double  payment  for  such  service,  but  believes  that  it  should 
be  considered  in  conjunction  with  and  applied  consistently  with  rule  1,  which 
specified  that  “ 240  hours’  work  shall  constitute  a basic  month’s  service,”  and 
that  accordingly  the  carrier  is  entitled  to  240  hours’  work  for  a month’s  pay 
if  the  conductor’s  run  can  be  so  arranged. 
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The  two  so-called  “ doubles  ” occurred  in  the  conductor's  own  assignment 
and  did  not  cause  the  net  service  hourage  for  the  month  to  exceed  240  hours ; 
consequently  there  is  no  additional  remuneration  due  him. 

Conductor  Philpotts’s  entire  time  for  April  was  accounted  for  and  distributed 
as  follows : Total  service  hours,  235  hours  and  20  minutes ; sleep  periods  en 
route  on  eight  trips,  32  hours ; time  off  between  trips,  452  hours  and  40  min- 
utes ; total,  720  hours. 

Rule  5 prescribes  four  relief  periods  of  24  consecutive  hours  each,  or  the 
equivalent  thereof,  in  each  month.  Notwithstanding  the  two  so-called 
“ doubles,”  Conductor  Philpotts  received  six  such  relief  periods  of  approxi- 
mately 28  hours  each,  amounting  in  total  to  168  hours  and  15  minutes  during 
April,  and  altogether  he  was  off  duty  484  hours  and  40  minutes  during  the 
month,  or  4 hours  and  40  minutes  in  excess  of  the  normal  time  off  on  the 
240-service-hours  basis. 

It  will  be  seen  from  the  foregoing  that  the  performance  of  the  two  so-called 
“ doubles  ” did  not  deprive  Conductor  Philpotts  of  any  lay-over  time  or  rest 
periods  he  was  entitled  to  under  rule  1,  nor  of  any  relief  days  he  was  entitled 
to  under  rule  5 ; therefore  these  facts  refute  Mr.  Warfield’s  statement  that— 

“ Plainly  speaking,  such  arrangements  merely  mean  the  use  of  conductors 
for  service  in  excess  of  the  monthly  requirements  by  taking  away  their  pre- 
scribed lay-overs  and  reliefs.” 

The  carrier  maintains  that  it  is  entitled  to  service  commensurate  with  the 
remuneration  paid. 

Opinion. — The  argument  advanced  by  the  employees  for  the 
adoption  of  the  rule  proposed  by  them,  is  found  on  pages  268  and 
269,  volume  1 of  the  record  of  oral  hearing  conducted  in  connection 
with  Docket  3486.  The  employees  also  advanced  considerable  argu- 
ment as  to  the  possible  injustice  under  the  then  existing  rule;  and 
likewise  considerable  argument  was  advanced  by  the  carrier  as  to 
why  it  should  be  permitted  to  require  service  up  to  and  including  240 
hours  per  month  without  additional  compensation  over  and  above 
the  stipulated  monthly  rate. 

The  interpretation  as  placed  upon  the  rule  by  the  carrier  in  this 
particular  case  is  in  conformity  with  the  argument  advanced  by  it  in 
connection  with  its  proposed  rule  submitted  in  Docket  3486,  but 
which  the  Railroad  Labor  Board  did  not  adopt. 

The  argument  as  presented  by  the  employees  with  respect  to  lay- 
over days  is  in  conformity  with  that  presented  in  connection  with  the 
rule  proposed  by  them  in  Docket  3486,  and  which  the  Railroad  Labor 
Board  did  adopt. 

Under  the  examples  as  cited,  it  is  apparent  that  the  employees  in 
question  did  have  specific  lay-over  days  as  contemplated  in  para- 
graph (<?),  rule  2 of  Decision  No.  2052,  and  in  view  of  the  fact  that 
they  were  required  to  perform  service  on  these  specific  lay-over 
days,  regardless  of  whether  or  not  the  total  hourage,  including  such 
service,  equalled  240,  additional  compensation  should  have  been 
allowed  as  provided  in  the  rule. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  employees  is  sustained. 


DECISION  NO.  2834.— DOCKET  4467 
Chicago,  III.,  January  22,  1925 

Order  of  Sleeping  Car  Conductors  v.  The  Pullman  Co. 

Question. — Proper  application  of  rule  6 of  agreement,  as  to 
whether  the  word  “fitness”  as  used  in  that  rule  shall  be  construed 
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as  a method  of  discipline  or  be  confined  to  determining  fitness  to 
operate  the  assignment  bid  for,  case  of  Conductor  G.  E.  Hughes. 

Decision. — The  Railroad  Labor  Board  decides  that  based  upon  the 
facts  in  this  particular  case,  the  action  of  the  carrier  is  sustained. 


DECISION  NO.  2835.— DOCKET  4468 
Chicago,  III.,  January  22,  1925 
Order  of  Sleeping  Car  Conductors  v.  The  Pullman  Co. 

Question. — Request  of  the  employees  for  an  interpretation  of  para- 
graph (b-1),  rule  1 of  the  agreement,  as  to  what  constitutes  a 
“ night  ” within  the  limits  of  which  rest  period  may  properly  be 
deducted  under  the  provisions  of  that  rule. 

Statement. — Paragraphs  (b)  and  (b-1),  rule  1 of  the  agreement 
read  as  follows: 

(b)  Service  time  shall  be  computed  as  continuous  for  each  trip  from  the 
time  required  to  report  for  duty  until  released,  subject  to  the  following 
deduction : 

(b-1)  Actual  continuous  time  authorized  for  rest  at  night  when  sleeping 
space  is  reserved,  with  a maximum  of  four  hours  for  the  first  night  and  a 
maximum  of  six  hours  for  each  night  thereafter. 

The  employees  state  that  the  carrier  operated  conductors  on 
line  40  of  the  Santa  Fe  Railroad  between  Kansas  City,  Mo.,  and 
Albuquerque,  N.  Mex.,  who  reported  for  duty  at  Kansas  City  at 
9.45  p.  m.,  and  were  relieved  from  duty  at  12.40  a.  m.,  the  second 
night,  the  spread  of  the  trip  being  approximately  27  hours.  For 
the  first  night  four  hours  were  deducted  for  rest.  For  that  portion 
of  the  second  night  which  terminated  40  minutes  after  midnight,  4 
hours  and  40  minutes  were  deducted  for  rest,  making  a total  deduc- 
tion of  8 hours  and  40  minutes  for  the  trip  of  approximately  27 
hours,  or  three  hours  in  excess  of  what  is  knowm  as  one  day.  The 
second  rest  period  was  given  at  8 p.  m.,  and  8 hours  and  40  minutes 
wTas  deducted  from  the  service  hours  of  the  conductors. 

The  employees  also  state  that  they  filed  a grievance  with  the  car- 
rier contending  that  the  second  deduction  was  a violation  of  the 
rules  of  the  agreement  between  the  carrier  and  its  conductors  as 
amended  by  Decision  No.  2052  (IY,  R.  L.  B.  782),  and  after  a 
hearing  was  held  by  the  management  of  the  carrier,  the  assistant 
general  manager  rendered  the  following  decision  on  the  dispute : 

In  tbe  matter  of  tbe  grievances  of  Kansas  City  conductors  operating  in  line 
40,  Kansas  City  to  Albuquerque,  which  was  given  hearing  on  appeal  in  this 
office  on  April  17,  1924,  it  is  the  decision  of  the  representative  of  the  man- 
agement that  we  are  technically  within  our  rights  in  authorizing  a rest  period 
on  the  second  night  for  the  conductors  in  this  line ; however,  it  is  the  desire 
of  the  management  in  the  application  of  the  principles  prescribed  by  the 
Labor  Board  to  interpret  them  liberally  where  conditions  will  permit ; and  in 
this  particular  case,  which  is  an  isolated  one,  as  it  is  shown  that  it  is  possible 
for  the  conductor  to  obtain  a reasonable  amount  of  rest  during  the  second 
night  after  arrival  at  Albuquerque,  we  will,  without  prejudice  to  our  rights, 
discontinue  the  practice  of  authorizing  rest  on  the  second  night  westbound 
in  this  line. 

The  employees  state  that  after  the  foregoing  decision  was  rendered 
the  employees  expected  back  pay  for  the  time  that  was  deducted  for 
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the  second  night;  that  when  their  pay  checks  were  received  and  it 
was  found  that  the  additional  compensation  had  not  been  allowed 
they  filed  another  grievance  contending  for  payment  for  the  hours 
deducted;  that  after  a hearing  was  conducted  thereon,  the  follow- 
ing decision  was  rendered  by  the  management  of  the  carrier: 

The  bureau  of  industrial  relations  has  given  careful  consideration  to  your 
appeal  of  October  13,  1924,  from  a decision  rendered  by  Mr.  O.  P.  Powell,  as- 
sistant general  manager,  in  a claim  submitted  by  six  conductors  assigned  to 
the  Kansas  City  district,  for  reimbursement  of  amounts  deducted  for  sleep 
on  second  nigbt  out  on  each  westbound  trip  in  line  40,  Kansas  City  and  Al- 
buquerque, from  March  6,  1924,  to  April  23,  1924. 

Your  appeal  presents  two  claims,  as  follows: 

First.  For  retroactive  adjustments  of  pay  as  above  outlined. 

Second.  That  United  States  Railroad  Administration  Amendment  1 to 
Supplement  17  to  General  Order  No.  27,  Article  IY,  is  still  in  effect  and 
that  therefore  no  deductions  for  rest  periods  en  route  should  be  made  except 
where  the  trip  extends  over  a 10-hour  period,  including  the  hours  between  12 
midnight  and  6 a.  m. 

Decision. — The  bureau  after  giving  careful  consideration  to  the  evidence 
presented,  decides  as  follows: 

First.  Deductions  for  rest  periods  on  the  second  night  out  in  each  trip  in 
line  40,  Kansas  City  and  Albuquerque,  which  extends  from  8 p.  m.  until  12.40 
a.  m.,  were  discontinued  April  23,  1924,  for  one  reason  amongst  others  that 
it  was  found  possible  for  the  conductors  to  obtain  a reasonable  amount  of  rest 
during  the  second  night  after  arrival  in  Albuquerque ; but  such  discontinuance 
did  not  eliminate  the  rest  periods  that  had  been  granted  and  were  used  on 
the  second  night  out,  from  March  6 to  April  23,  1924,  and  therefore  the  con- 
ductors’ claim  for  retroactive  adjustment  is  denied. 

Second.  United  States  Railroad  Administration  Amendment  1 to  Supple- 
ment 17  to  General  Order  No.  27  was  not  continued  in  effect  or  reestablished 
by  the  agreement  with  our  conductors  which  became  effective  January  1, 
1922,  nor  by  the  United  States  Railroad  Labor  Board  Decision  No.  2052,  and 
the  claim  that  it  is  still  in  effect  is  denied. 

The  employees  contend  that  the  term  “night”  referred  to  in  rule 
1,  paragraph  (b-1)  includes  the  hours  between  12  midnight  and  6 
a.  m.,  that  this  period  is  the  only  time  that  is  properly  subject  to 
deduction  for  rest,  and  was  so  recognized  by  Amendment  1 to  Sup- 
plement 17  to  General  Order  No.  27  promulgated  by  the  United 
States  Railroad  Administration. 

The  employees  request  that  the  board  place  an  interpretation  on 
the  rule  which  will  not  only  adjust  the  grievance  of  the  conductors 
operating  line  40  but  which  will  apply  to  the  service  as  a whole. 

The  carrier  states  that  after  the  decision  quoted  in  the  statement 
of  the  employees  was  rendered  it  ceased  to  make  sleep  deductions 
on  the  second  night,  effective  from  April  23,  1924,  and  contends 
that  since  the  conductors  received,  accepted,  and  made  use  of  the 
rest  periods  from  8 p.  m.  until  12.40  a.  m.  on  the  second  night  from 
March  6 to  April  23,  1924,  it  is  impossible  retroactively  to  take  such 
sleep  periods  away  irom  them,  as  the  simple  fact  remains  that  they 
used  such  sleep  periods  and  the  management  made  deductions  ac- 
cordingly. 

The  carrier  further  contends  with  respect  to  the  position  taken 
by  the  employees  that  a “night”  must  include  the  hours  between 
12  o’clock  midnight  and  6 a.  m.,  that  when  sleeping  space  is  re- 
served for  the  conductors  and  actual  continuous  time  is  observed 
at  night  for  him,  then  it  is  proper  to  make  deductions  for  such 
sleep  periods  as  specified  in  rule  1,  paragraph  (b-1). 
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Decision. — The  Eailroad  Labor  Board  decides  that  the  carrier 
violated  paragraph  (b-1)  of  rule  1 of  the  agreement  in  deducting 
4 hours  and  40  minutes  for  rest  on  the  second  night  from  the  service 
hours  of  the  conductors  involved  in  this  dispute,  and  the  carrier 
shall  therefore  reimburse  these  employees  for  the  time  so  deducted 
covering  the  period  from  March  6 to  April  23,  1924. 

The  board  further  decides  that  it  is  the  intent  of  rule  1,  para- 
graph (b-1),  to  give  the  employees  their  rest  between  the  hours  12 
o’clock  midnight  and  6 a.  m.,  and  therefore  the  position  taken  by 
the  employees  is  sustained. 


DECISION  NO.  2836.— DOCKET  4377 

Chicago,  III.,  January  23,  1925 

Order  of  Railroad  Telegraphers  v.  Illinois  Central  Railroad  Co.  and  Yazoo  & 
Mississippi  Valley  Railroad  Co. 

Question. — Dispute  as  to  what  shall  constitute  just  and  reasonable 
rates  of  pay  and  rules  governing  working  conditions. 

Statement. — The  parties  to  the  dispute  have  held  conferences  and 
endeavored  to  reach  an  agreement  on  the  disputed  questions ; in  fact, 
the  parties  reached  an  agreement  on  all  of  the  20  rules  in  dispute 
except  3.  No  agreement  having  been  reached  on  these  3,  the  dispute 
was  jointly  submitted  to  the  Eailroad  Labor  Board  for  decision  in 
accordance  with  the  provisions  of  the  transportation  act,  1920.  Both 
parties  made  oral  and  written  presentation  in  support  of  their 
respective  contentions. 

There  is  involved  in  this  dispute  a request  for  an  increase  in  the 
rates  of  pay  of  agents  at  small  nontelegraph  stations  equivalent  to 
5 cents  an  hour,  an  increase  in  the  rate  of  all  other  employees  cov- 
ered by  the  schedule  equivalent  to  6 cents  an  hour;  a revision  of 
rules  covering  work  performed  on  Sundays  and  holidays  to  provide 
payment  of  time  and  one-half  times  the  hourly  rate  for  all  such 
service;  and  the  incorporation  in  the  schedule  of  a new  rule  provid- 
ing for  15  days’  vacation  with  pay  annually  for  all  employees  cov- 
ered by  the  schedule. 

Opinion— The  question  of  punitive  compensation  for  Sunday  and 
holiday  service  for  the  class  of  employees  involved  in  this  dispute  has 
been  presented  to  the  Eailroad  Labor  Board  on  several  previous  occa- 
sions, and  the  conclusions  of  the  board  on  this  question  were  announced 
in  Decisions  No.  757  (III,  E.  L.  B.  156) ) and  No.  2025  (IY,  E.  L.  B. 
782) . No  new  evidence  in  support  of  the  employees’  contentions  with 
respect  to  these  rules  was  introduced  in  the  present  case.  A very 
comprehensive  brief  was  presented  in  support  of  the  request  for  a 
vacation  rule,  and  it  was  claimed  that  when  vacations  for  employees 
in  this  class  of  service  were  discontinued  by  the  United  States  Eail- 
road Administration  an  injustice  was  done  in  that  the  employees 
were  not  sufficiently  compensated  in  lieu  thereof.  This  allegation 
was  disproved  by  the  carrier  in  the  present  dispute,  and,  in  fact, 
it  was  shown  that  the  allowance  made  by  the  railroad  administra- 
tion in  lieu  of  vacations  greatly  exceeded  the  monetary  value  of  the 
vacation  practice.  The  only  class  of  employees  for  whom  the  board 
has  authorized  a vacation  rule  is  in  clerical  service,  and  the  vacation 
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depends  upon  the  work  of  the  employee  to  whom  it  is  allowed  being 
kept  up  by  other  emp^ees,  as  well  as  there  being  no  additional 
expense  to  the  carrier  account  of  allowing  the  vacation.  These 
conditions  are  not  possible  in  telegraph  service. 

On  the  question  of  wages  of  the  employees  involved  in  this  dispute, 
it  appears  that  this  carrier  is  now  paying  higher  than  the  prevailing 
rate  paid  similar  employees  by  other  carriers  in  the  same  general 
territory  and  its  rates,  generally  speaking,  average  higher  than  the 
average  rates  paid  by  Class  I carriers  of  the  country  as  a whole. 
An  increase  averaging  approximately  3 cents  an  hour  was  granted 
these  employees  by  this  carrier  effective  May  1,  1923,  which  increase 
was  applied  by  joint  action  of  the  carrier  and  the  committee  repre- 
senting the  employees  with  a view  to  eliminating  inequalities. 

In  view  of  these  and  other  pertinent  circumstances  the  board  is  of 
the  opinion  that  the  following  is  a just  and  reasonable  decision. 

Decision. — The  Railroad  Labor  Board  decides  that  the  present 
wages  of  the  employees  involved  in  this  dispute  are  just  and  reason- 
able and  the  requests  for  increases  are  denied. 

The  request  for  a revision  of  rules  governing  Sunday  and  holiday 
service  and  the  request  for  a vacation  rule  is  denied. 

DISSENTING  OPINION 

Board  Members  Wharton  and  Grable  dissenting. 


DECISION  NO.  2837.— DOCKET  4374 

Chicago,  III.,  January  23,  1925 

National  Organization  Masters,  Mates,  and  Pilots  of  America  v.  Chesapeake 

& Ohio  Railway  Co. 

Question. — The  following  questions  are  involved  in  this  dispute: 

(а)  Request  of  the  National  Organization  Masters,  Mates,  and 
Pilots  of  America  for  an  increase  in  the  monthly  wage  of  the  em- 
ployees on  the  steamer  Virginia. 

(б)  Request  of  the  employees  for  the  reassignment  of  shifts  on 
the  steamer  Virginia. 

(c)  Request  of  the  Chesapeake  & Ohio  Railway  Co.  for  a reduc- 
tion in  wages  on  account  of  the  application  of  the  eight-hour  day. 

(i d ) Request  of  the  carrier  that  the  rule  providing  for  allowance 
for  board  and  lodging  be  eliminated. 

( e ) Request  of  the  carrier  that  the  allowance  of  $75  a month  for 
docking  and  undocking  vessels  be  eliminated. 

Statement. — As  a result  of  the  dispute  between  the  parties  above 
named,  the  Railroad  Labor  Board  under  date  of  May  14,  1924,  is- 
sued Decision  No.  2400  (V,  R.  L.  B.  392),  in  which  the  principle  of 
the  eight-hour  day  was  recognized. 

It  is  shown  that  after  receipt  of  this  decision  conferences  were 
held  between  representatives  of  the  interested  parties  relative  to  the 
application  of  said  decision,  at  which  time  the  employees  requested 
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that  the  monthly  wage  of  employees  on  the  steamer  Virginia  be  in- 
creased as  follows : 


Masters  and  pilots from  $195  to  $265  per  month 

First  mate from  $160  to  $205  per  month 

Second  mate from  $150  to  $180  per  month 


The  employees  contended  further  that  paragraph  7 under  “ Hours 
of  service  (tug  boats),”  Decision  No.  2400,  reading: 

7.  (Steamer  Virginia.)  Conference  shall  be  held  between  representatives  of 
the  interested  parties  for  the  purpose  of  agreeing  upon  a schedule  to  govern 
masters,  mates,  and  pilots  employed  on  the  steamer  Virginia , with  the  under- 
standing that  all  service  in  excess  of  208  hours  per  month  shall  be  considered 
and  paid  for  as  overtime — 

justified  the  putting  on  of  two  shifts  of  three  men  each,  or  a total 
of  six  men,  instead  of  the  present  plan  of  three  regular  men,  includ- 
ing one  swing  man,  or  a total  of  four  employees. 

The  carrier  requests  that  it  be  permitted  to  establish  what  it  terms 
a just  and  reasonable  wage,  on  account  of  the  reduction  in  the  daily 
assignment  from  12  to  8 hours.  It  is  the  request  of  the  carrier  that 
the  rate  of  pay  be  established  on  the  basis  of  ten-twelfths  of  the 
present  wage.  The  following  table  shows  the  present  rate  of  pay 
per  month  as  compared  with  the  rate  of  pay  requested  by  the 
carrier : 


Class  of  employees 

Present 

rate 

Proposed 

rate 

Decrease 

per 

month 

Steamer  Virginia: 

Masters  and  pilots.. 

$195. 00 

$162.  50 
133. 33 

$32. 50 
26.  67 

First  mate 

160. 00 

Second  mate 

150. 00 

125. 00 

25.00 

Car  float  tug: 

Pilot 

192. 00 

160. 00 

32.00 

Mates 

145. 00 

120.  83 

24. 17 

Pier  tug: 

Pilot.. 

192. 00 

160. 00 

32.00 

Mates 

145. 00 

120. 83 

24. 17 

The  carrier  also  requests  the  elimination  of  the  present  rule  pro- 
viding an  allowance  for  board  and  lodging,  which  reads  as  follows : 

When  board  is  not  furnished  on  board  tugs,  a board  allowance  of  $1  a day 
shall  be  paid  in  addition  to  wages  for  each  day  service  is  rendered. 

It  is  the  position  of  the  carrier  that  this  rule  was  based  upon  a 
12-hour  assignment,  and  in  view  of  the  establishment  of  the  eight- 
hour  day  for  this  class  of  service,  the  carrier  should  not  be  required 
to  continue  this  practice. 

The  carrier  further  requests  that  in  view  of  the  establishment  of 
the  'eight-hour  day,  the  allowance  of  $75  a month  as  a bonus  for 
docking  and  undocking  vessels,  which  it  is  claimed  was  based  upon 
a 12-hour  day  assignment,  be  entirely  eliminated. 

Taking  up  the  respective  requests  seriatim,  the  following  para- 
graphs outline  the  positions  of  the  interested  parties  relative  thereto : 

It  is  the  contention  of  the  employees  that  to  reduce  the  working 
time  of  the  masters,  mates,  and  pilots  to  an  eight-hour  day  would 
result  in  reducing  the  monthly  earnings  of  these  classes  as  follows : 


Masters from  $262.50  to  $227.50  per  month 

First  pilot  (or  mate) from  $215.38  to  $186.65  per  month 

Second  pilot  (or  mate) from  $201.84  to  $175.00  per  month 
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The  earnings  referred  to  by  the  employees  include  extra  pay  for 
Sunday  and  holiday  service  previously  allowed  and  two  hours’  per 
day  overtime.  The  reduction,  therefore,  is  due  entirely  to  the  elimi- 
nation of  two  hours’  overtime  per  day,  as  the  payment  for  Sunday 
service  in  addition  to  the  monthly  salary  was  not  affected  by  the 
board’s  decision. 

It  is  the  position  of  the  organization  that  the  rates  of  the  em- 
ployees affected  are  much  lower  than  the  rates  paid  to  masters  and 
pilots  engaged  in  similar  service  in  San  Francisco,  New  York,  and 
New  Orleans,  and  the  request  is  for  the  purpose  of  making  the  rates 
comparable  with  the  rates  paid  at  those  ports. 

The  carrier  takes  the  position  that  the  establishment  of  the  eight- 
hour  day  for  these  classes  should  not  operate  to  increase  the  em- 
ployees’ rate  of  pay,  but  rather  that  they  should  be  permitted  to 
decrease  the  rates  of  pay  for  concession,  relative  to  the  basic  day 
provided  in  the  board’s  decision.  The  carrier’s  position  relative  to 
its  requests  for  a reduction  will  be  dealt  with  in  a following  para- 
graph. 

The  employees  are  requesting  that  the  Railroad  Labor  Board 
designate  a method  by  which  the  steamer  Virginia  may  be  placed 
on  a two-shift  arrangement  of  three  men  each,  making  a total  of  six 
men,  in  lieu  of  the  present  plan  of  three  regular  men  and  one  swing 
man,  or  a total  of  four  men.  The  employees  introduce  an  exhibit 
purporting  to  show  how  the  arrangement  requested  could  be  placed 
in  effect. 

The  carrier  objects  to  the  request  of  the  employees  with  respect 
to  the  assignment  of  crews  on  the  steamer  Virginia  on  the  basis  that 
it  would  materially  increase  its  expense  in  connection  with  the  opera- 
tion of  that  steamer,  and  would  thereby  entail  additional  costs  in 
connection  with  the  application  of  the  eight-hour  day  for  which  the 
men  contended  and  which  was  granted  by  the  rulings  of  the  board 
in  Decision  No.  2400. 

It  is  the  position  of  the  carrier  that  so  long  as  it  complies  with  the 
provisions  of  the  rules  established  by  the  board,  the  question  of 
assignment  of  crews  as  contemplated  by  the  employees  is  an  entirely 
irrelevant  issue  and  the  request  should  be  denied. 

The  carrier  takes  the  further  position  that  in  the  establishment  of 
a 48-hour  week  in  lieu  of  the  72-hour  week  in  effect  prior  to  the 
promulgation  of  Decision  No.  2400,  or  the  equivalent  of  a 12-hour 
day  being  reduced  to  an  8-hour  day,  it  is  entitled  to  reduce  the  basic 
monthly  wage  on  the  basis  of  ten-twelfths  of  the  present  monthly 
rate,  which  it  is  claimed  is  in  conformity  with  the  precedent  estab- 
lished for  other  classes.  The  effect  of  such  a change  is  reflected  in 
the  table  hereinbefore  mentioned. 

The  position  of  the  employees  with  respect  to  the  carrier’s  request 
for  a reduction  in  the  basic  monthly  rate  is  that  the  employees  should 
not  suffer  a reduction  in  earnings  on  account  of  the  establishment 
of  an  eight-hour  day,  which  has  been  recognized  as  being  just  and 
reasonable  for  all  classes  of  railroad  employees. 

Attention  is  called  by  the  employees  to  the  rates  paid  for  similar 
service  at  other  ports  where  employees  are  also  working  on  an  eight- 
hour-day  basis,  and  it  is  claimed  that  the  present  rates  are  now  lower 
than  the  rates  enjoyed  by  other  employees  at  other  principal  ports; 
therefore,  a reduction  is  entirely  unwarranted. 
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The  carrier  requests  that  an  allowance  for  board  and  lodging, 
which  it  is  claimed  was  based  upon  the  12-hour-day  assignment,  be 
entirely  eliminated. 

It  is  the  position  of  the  carrier  that  in  the  establishment  of  the 
eight-hour  day  the  reason  for  the  allowance  of  board  and  lodging, 
or  an  amount  in  lieu  thereof,  has  been  eliminated.  In  other  words, 
it  is  claimed  that  the  marine  employees  in  question  have  been  placed 
in  the  same  category  as  other  classes  of  railroad  employees,  and  that 
it  would  be  inconsistent  to  make  such  an  allowance  to  a selected  few, 
which  would  be  recognized  as  not  just  or  reasonable. 

The  employees  contend  that  the  board  allowance  was  adopted  as 
a differential  between  steamers  and  tugs  where  board  was  furnished 
and  where  board  was  not  furnished;  that  the  rule  was  approved  by 
the  Director  General  of  the  United  States  Railroad  Administration 
on  March  16,  1918,  for  tugs  and  steamers  operated  in  the  Hampton 
Roads  district;  that  it  has  been  in  effect  there  ever  since;  and  that 
it  has  been  generally  accepted  by  owners  and  employers  as  equitable 
and  just;  further,  that  the  employees  have  been  accustomed  to  re- 
ceiving this  board  allowance  in  lieu  of  board  and  have  considered 
it  a part  of  their  wage,  and  that  if  the  allowance  is  discontinued  it 
will  reduce  their  earnings  that  much  below  other  employees  who 
receive  their  board  on  the  boat. 

The  carrier  further  requests  that  the  allowance  of  $75  a month 
as  a bonus  for  docking  and  undocking  vessels,  which  it  is  claimed 
was  predicated  upon  a 12-hour-day  assignment,  be  entirely  elimi- 
nated. 

During  the  period  of  Federal  control  of  railroads  the  pilot  on  the 
pier  tug  was  permitted  to  collect  $5  from  each  vessel  docked  or  un- 
docked as  his  personal  fee.  This  practice  after  considerable  con- 
troversy was  discontinued  on  the  basis  that  the  carrier  would  allow 
the  pilot  $75  a month  in  addition  to  his  monthly  salary  for  docking 
and  undocking  vessels.  This  was  accepted  by  the  organization 
party  to  this  dispute,  and  this  allowance  has  been  paid  since  October 
16,  1919,  in  accordance  with  the  agreement  entered  into  between 
the  organization  party  hereto  and  representatives  of  the  Chesa- 
peake & Ohio  Railway  Co.,  Lamberts  Point  Towboat  Co.,  and 
Joseph  M.  Clark  Co.,  all  of  whom  were  engaged  in  docking  and 
undocking  vessels. 

Upon  questioning  the  representative  of  the  carrier  as  to  why  the 
previous  arrangement  was  changed,  he  replied  to  the  effect  that  the 
collection  of  $5  by  the  pilot  of  the  tugs  was  objected  to  by  the  ship- 
per and  was  detrimental  to  business  in  that  vicinity.  He  explained 
that  the  entrance  and  docking  fees  in  the  Hampton  Roads  district 
was  perhaps  higher  than  in  any  other  port  of  the  United  States. 
He  further  called  attention  to  the  fact  that  only  recently  the  State 
Legislature  of  Virginia  had  passed  a bill  regarding  the  excessive 
charge  made  to  shippers  for  entering  that  port,  and  that  the  arrange- 
ment was  detrimental  to  the  carrier’s  interest  and  to  the  interest 
of  the  cities  in  that  vicinity.  It  developed,  however,  that  the  carrier 
has  a stipulated  tariff  rate  that  it  charges  the  owners  of  vessels  for 
docking  and  undocking  service,  this  charge  being  made  on  the  ton- 
nage basis,  and  nets  the  carrier  considerable  revenue. 
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The  employees  contend  that  the  acceptance  of  a pilot  fee  of  $75 
a month  was  a material  concession  on  their  part,  because  under  the 
old  arrangement  they  earned  an  amount  considerably  in  excess  of 
that  figure.  They  further  call  attention  to  the  fact  that  in  New  York 
and  other  principal  harbors  the  pilots  are  still  permitted  to  collect 
from  the  vessels  a personal  fee  for  the  service  of  docking  and  un- 
docking. They  state,  however,  that  they  are  willing  to  continue 
the  agreement  in  effect  at  Newport  News,  but  contend  that  $75 
should  in  no  manner  be  considered  a part  of  their  monthly  salary. 

Opinion. — The  Railroad  Labor  Board  has  carefully  considered 
the  requests  as  submitted  by  the  respective  parties  to  this  dispute  as 
well  as  the  rates  of  pay  and  conditions  obtaining  at  other  principal 
ports,  and  finds  that  the  rates  as  now  paid  in  the  Hampton  Roads 
district  are  in  line  with  rates  paid  for  similar  service  in  other  prin- 
cipal ports,  where  the  principle  of  the  eight-hour  day  is  being  recog- 
nized and  applied. 

The  operation  of  marine  equipment  in  the  Hampton  Roads  dis- 
trict is  recognized  as  being  fairly  comparable  with  the  largest  ports 
on  either  coast,  and  for  that  reason  the  board  does  not  feel  that  the 
reduction  in  the  earnings  as  contemplated  by  the  carrier’s  submis- 
sion is  justified. 

With  respect  to  the  request  for  the  application  of  a rate  based 
upon  ten-twelfths  of  the  present  rate,  the  board  calls  attention  to  the 
fact  that  while  this  practice  was  applied  in  connection  with  the  ap- 
plication of  the  Adamson  award  to  certain  classes,  all  employees 
affected  thereby  were  later,  by  rulings  of  the  United  States  Railroad 
Administration,  given  the  equivalent  of  12  hours’  pay  for  8 hours’ 
work  plus  the  increase  established  by  the  Railroad  Administration’s 
decisions.  In  other  words,  General  Order  No.  27  and  its  various 
supplements  provided  increases  which  were  based  upon  the  rates  of 
pay  previously  in  effect,  regardless  of  the  hours  worked,  and  in  addi- 
tion thereto  established  the  eight  hour  day,  thereby  placing  the 
increased  rate  on  the  eight-hour-day  basis. 

With  respect  to  the  employees’  request  for  an  increase  in  pay  for 
certain  classes,  the  board  does  not  feel  that  the  changes  suggested 
are  justified. 

The  employees  have  requested  the  board  to  designate  a method  by 
which  the  shifts  now  applying  to  the  steamer  Virginia  may  be  rear- 
ranged, which  contemplates  the  employment  of  two  additional  em- 
ployees. The  board,  however,  does  not  feel  that  the  rearrangement 
of  shifts,  as  requested,  is  a proper  question  for  its  determination, 
but  rather  one  of  determination  between  the  carrier  and  employees 
directly  involved. 

With  respect  to  the  discontinuance  of  the  rule  providing  for  the 
board  and  lodging  allowance,  the  rule  in  question  was  established 
when  the  employees  were  assigned  to  work  12  hours  a day,  it  being 
recognized  that  such  an  allowance  was  justified  when  employees 
were  assigned  to  such  a wide  spread  of  hours. 

The  principle  of  the  eight-hour  day  having'  been  recognized  for 
this  class  of  employees,  the  carrier  should  not  be  required  to  con- 
tinue the  allowance  based  on  different  working  conditions. 

The  fee  for  docking  vessels  is  paid  for  a service  which  does  not 
clearly  appear  to  be  part  of  railroad  operation  and  it  is,  therefore, 
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not  within  the  jurisdiction  of  the  Railroad  Labor  Board  to  pass 
on  the  dispute. 

Decision, . — The  Railroad  Labor  Board  decides  as  follows : 

(a)  The  request  of  the  employees  for  an  increase  in  wages  of 
crews  assigned  to  steamer  Virginia  is  denied. 

(b)  The  request  of  the  employees  relative  to  the  reassignment  of 
shifts  on  the  steamer  Virginia  is  denied. 

(c)  The  request  of  the  carrier  for  a reduction  in  the  rates  of  pay 
of  the  employees  is  denied. 

(d)  The  request  of  the  carrier  for  the  elimination  of  rule  provid- 
ing for  board-and-lodging  allowance  is  granted. 

( e ) The  request  of  the  carrier  for  the  elimination  of  the  docking 
fee  of  $75  a month  is  not  passed  upon  for  the  reason  hereinbefore 
stated 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  as  set  forth  in  para- 
graph ( d ),  as  the  evidence  before  the  Railroad  Labor  Board  clearly 
indicates  that  the  elimination  of  the  rule  referred  to  leaves  these 
employees  at  a substantially  lower  rate  than  that  paid  for  similar 
classes  in  comparable  ports. 

A.  O.  Wharton. 


DECISION  NO.  2838.— DOCKETS  4397,  4451,  4452,  and  4456 
Chicago,  III.,  January  23,  1925 

National  Organization  Masters,  Mates,  and  Pilots  of  America  v.  Atlantic 

Coast  Line  Railroad  Co.,  Norfolk  Southern  Railroad  Co.,  Seaboard  Air 

Line  Railway  Co.,  and  Southern  Railway  System 

Question. — Request  for  revision  of  rules  and  rates  of  pay  appli- 
cable to  employees  on  tugboats  operating  in  the  Hampton  Roads 
district. 

Statement. — As  a result  of  dispute  between  the  National  Organi- 
zation Masters,  Mates,  and  Pilots  of  America  and  the  Chesapeake 
& Ohio  Railway  Co.,  relative  to  the  application  of  the  principle 
of  the  eight-hour  day,  the  Railroad  Labor  Board,  under  date  of 
May  14,  1924,  rendered  Decision  No.  2400  (V,  R.  L.  B.,  392).  It  is 
shown  that  upon  receipt  of  that  decision  representatives  of  the 
organization,  party  hereto,  entered  into  negotiations  with  repre- 
sentatives of  the  carriers,  above  named,  for  the  purpose  of  having 
them  adopt  the  rules  incorporated  therein. 

It  was  the  position  of  the  employees’  representatives  that  the  ex- 
isting rates  of  pay  allowed  for  the  12-hour  assignment  should  be 
continued  in  effect  for  the  8-hour  assignment  provided  for  in  the 
board’s  decision. 

The  carriers,  on  the  other  hand,  contend  that  the  reduction  in 
hours  of  service  per  day  from  12  to  8 should  carry  with  it  a similar 
reduction  in  the  monthly  rate  of  pay,  and  propose  that  the  monthly 
rate  be  reduced  by  ten-twelfths,  which  it  is  claimed  is  just  and 
reasonable  compensation  for  the  shorter  workday. 
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The  reduction  per  month,  under  the  proposal  of  the  carriers, 
would  be  as  shown  in  the  following  table : 


Class  of  employees 

Present 

rate 

Proposed 

rate 

Decrease 

per 

month 

Tug  captains  (day) _ ...  _ . . 

$170. 00 

$141. 67 

$28.  33 

Tug  captains  (night) 

160.00 

133.33 

26.  67 

The  argument  advanced  by  the  employees  with  respect  to  the  pro- 
posal of  the  carriers  is  outlined  in  the  following  paragraphs  quoted 
from  their  submission: 

A reduction  in  the  present  monthly  rates  of  pay  is  objected  to  because — 

First.  By  Addendum  1 to  Decision  No.  147,  effective  July  1,  1921,  the  wages 
of  these  employees  (licensed  deck  officers)  were  reduced  $20  a month  by  the 
Railroad  Labor  Board  since  which  time  they  have  not  received  any  increase 
in  wages,  while  increases  in  wages  have  been  received  by  licensed  officers 
employed  in  other  ports. 

Second.  As  these  men  held  positions  just  as  important  in  the  railroad  trans- 
portation as  yard  and  train  conductors  and  engineers  (some  of  whom  have 
recently  received  increases  in  pay)  it  is  here  contended  that  the  masters  and 
mates  employed  in  the  marine  link  of  this  transportation  service  are  entitled 
to  their  present  rates  of  pay,  which  in  most  cases  is  less  than  paid  conductors 
and  engineers  of  railroads. 

Third.  The  standard  of  living  of  these  employees  and  their  families  has  been 
advanced  in  keeping  with  the  social  and  industrial  public  to  a point  that  a 
reduction  of  pay  would  tend  to  materially  lower  their  moral  citizenship. 

The  carriers  further  ask  for  the  elimination  of  the  following  rule, 
which  appears  in  the  present  schedule : 

When  board  is  not  furnished  on  board  tugs  a board  allowance  of  $1  a day 
shall  be  paid  in  addition  to  wages,  for  each  day  service  is  rendered. 

The  following  is  quoted  from  the  carriers’  submission  relative  to 
this  feature: 

This  company  proposes  elimination  of  rule  6 as  set  forth  in  the  employees’ 
presentation.  The  rule  is  now  in  effect  pursuant  to  the  directions  of  the  Rail- 
road Labor  Board  in  continuing  the  rules  of  the  United  States  Railroad  Admin- 
istration in  effect  at  the  termination  of  Federal  control. 

Prior  to  Federal  control  meals  were  not  furnished  or  subsistence  allowed  to 
the  class  of  employees  covered  by  this  submission.  During  Federal  control  an 
allowance  of  $18  a month  was  first  granted,  which  was  later  on  increased  to 
$1  a day  in  conjunction  with  the  12-hour  tour  of  duty.  With  the  establishment 
of  eight-hour  assignments,  as  it  is  the  intention  of  this  company  to  inaugurate 
when  final  agreement  on  disputed  questions  is  negotiated,  there  is  no  justifica- 
tion for  this  additional  compensation  because  the  tug  boat  captains  will  have 
every  opportunity  to  eat  their  meals  at  home  to  the  same  extent  as  all  other 
employees  of  the  railroad  working  eight-hour  shifts  without  compensation  or 
allowance  of  this  character. 

The  following  is  quoted  from  the  employees’  submission  relative 
to  the  board  allowance  referred  to : 

The  elimination  of  this  rule  is  objected  to  because — 

First.  It  was  adopted  as  a differential  between  steamers  and  tugs  where 
board  was  furnished  and  where  board  was  not  furnished. 

Second.  This  rule  was  approved  by  Director  General  of  Railroads,  United 
States  Railroad  Administration,  March  16,  1918,  for  tugs  and  steamers  operated 
in  the  Hampton  Roads  district,  and  has  been  in  effect  there  ever  since,  and 
has  been  generally  accepted  by  owners  and  employees  as  equitable  and  just. 
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Third.  Employees  who  have  been  acccustomed  to  receiving  this  board  allow- 
ance in  lieu  of  "board  have  come  to  consider  it  a part  of  their  wage,  since  to 
not  receive  this  allowance  would  reduce  them  that  much  below  other  employees 
who  receive  their  board  on  the  boat. 

Opinion. — With  respect  to  the  discontinuance  of  the  rule  providing 
for  board  and  lodging  allowance:  The  rule  in  question  was  estab- 
lished when  the  employees  were  assigned  to  work  12  hours  a day, 
it  being  recognized  that  such  an  allowance  was  justified  when  em- 
ployees were  assigned  to  such  a wide  spread  of  hours.  The  principle 
of  the  eight-hour  day  having  been  recognized  for  this  class  of  em- 
ployees, the  carrier  should  not  be  required  to  continue  the  allowance 
predicated  upon  different  working  conditions. 

With  respect  to  the  request  for  the  application  of  a rate  based 
upon  ton-twelfths  of  the  present  rate,  the  board  calls  attention  to 
the  fact  that  while  this  practice  was  applied  in  connection  with  the 
application  of  the  Adamson  award  to  certain  classes,  all  employees 
affected  thereby  were  later,  by  rulings  of  the  United  States  Railroad 
Administration,  given  the  equivalent  of  12  hours’  pay  for  8 hours’ 
work,  plus  the  increase  established  by  the  Railroad  Administration’s 
decisions.  In  other  words,  the  increases  provided  in  General  Order 
No.  27  and  its  various  supplements  were  predicated  upon  the  rates 
of  pay  which  were  previously  in  effect,  regardless  of  the  hours 
worked,  and  in  addition  thereto  established  the  eight-hour  day,  there- 
by placing  the  increased  rate  on  the  eight-hour  basis. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rule  pro- 
viding for  the  board  and  lodging  allowance  shall  be  eliminated. 

The  request  of  the  carriers  for  reduction  in  rates  of  pay  on  the 
basis  of  ten-twelfths  of  the  former  salary  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  set  forth  in  paragraph 
(a),  as  the  evidence  before  the  Board  clearly  indicates  that  the  elimi- 
nation of  the  rule  referred  to  leaves  these  employees  at  a substantially 
lower  rate  than  that  paid  for  similar  classes  in  comparable  ports. 

A.  O.  Wharton. 


DECISION  NO.  2839.— DOCKET  3492 

Chicago,  III.,  January  23,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Request  of  the  employees  that  the  rate  of  pay  of  the 
fifth-trick  telegrapher  at  Tracy,  Calif.,  be  increased  from  75  cents 
an  hour  to  83  cents  an  hour,  and  back  pay  be  allowed  from  July 
1,  1922,  to  January  1,  1923. 

Statement. — The  employees  state  that  on  instructions  of  the  as- 
sistant superintendent  of  the  carrier  the  duties  of  the  fifth-trick 
telegrapher  at  Tracy  were  changed  on  July  6,  1922,  from  straight 
message  work  to  a combination  of  message  and  train  order  work, 
which  increased  the  duties  and  responsibilities  of  the  position.  The 
employees  contend  that  it  is  not  the  practice  to  require  one  em- 
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ployee  to  perform  the  same  service  as  another  employee  in  the  same 
office  at  a lower  rate  of  pay. 

The  representative  of  the  carrier  states  that  originally  there  were 
only  three  operators  assigned  at  Tracy,  which  is  a division  point 
of  the  Stockton  and  western  divisions.  As  business  became  heavier 
it  was  necessary,  on  June  10,  1916,  to  put  on  a fourth  operator,  the 
intention  being  that  when  two  operators  were  on  duty  one  would 
handle  the  Stockton  division  business  and  the  other  the  western 
division  business.  However,  the  operators  of  their  own  accord  dis- 
tributed the  work  by  permitting  one  man  to  handle  train  orders 
exclusively  and  the  other  message  work  exclusively.  As  business 
increased  two  additional  operators  were  added,  and  in  1920  instruc- 
tions were  issued  by  the  trainmaster  that  one  operator  was  to  handle 
the  Stockton  division  work  and  the  other  the  western  division  work. 
With  the  discontinuance  of  the  fifth  and  sixth  trick  positions,  the 
telegraphers  of  their  own  volition  returned  to  the  former  practice 
of  segregating  the  work  as  between  messages  and  train  orders;  and, 
when  the  position  of  fifth-trick  telegrapher  was  reestablished  on 
July  1,  1922,  instructions  were  again  issued  that  the  fifth-trick 
telegrapher  was  to  handle  western  division  train  orders  and  mes- 
sages, and  the  other  operator  was  to  handle  the  Stockton  division 
work. 

The  representative  of  the  carrier  further  states  that  the  fifth- 
trick  operator  was  paid  an  inflated  rate  of  75  cents  an  hour,  and 
the  third-trick  operator  was  paid  an  inflated  rate  of  83  cents  an 
hour  under  Interpretation  8 to  Supplement  13  to  General  Order 
No.  27,  issued  by  the  United  States  Railroad  Administration,  and 
that  the  organization  is  in  error  in  stating  that  the  responsibilities 
of  the  fifth-trick  telegrapher  were  increased  in  1922,  as  the  duties 
required  of  the  occupant  of  that  position  in  1922  were  precisely  the 
same  as  the  duties  required  in  1920,  when  the  duties  of  that  position 
were  assigned  exclusively  to  the  western  division  work,  and  the 
duties  of  the  third- trick  telegrapher  were  assigned  exclusively  to 
the  Stockton  division  work. 

The  representative  of  the  carrier  contends  that  this  dispute  is 
similar  to  the  other  cases  where  the  employees  attempt  to  use  the 
inflated  rates  produced  by  Interpretation  8 to  Supplement  13  to 
General  Order  No.  27  as  a basis  for  rate  adjustment. 

The  carrier  has  furnished  the  following  tabulation  of  rates  of 
telegraphers  at  Tracy,  Calif. : 


Supple- 
ment 13, 
effective 
Oct.  1, 
1918 

Interpre- 
tation 8, 
effective 
Oct.  1, 
1918 

Decision 
No.  2, 
effective 
May  1, 
1920 

Decision 
No.  147, 
effective 
July  1, 
1921 

Decision 
No.  1448, 
effective 
Jan.  1, 
1923 

Telegrapher — 

First  trick..  - . 

$0.  7150 

$0. 8175 

$0.  9175 

$0. 8575 

$0.  7550 

Second  trick . . - 

.6900 

.7900 

.8900 

.8300 

.7300 

Third  trick  ...  ... 

.6900 

.7900 

.8900 

.8300 

.7300 

Fourth  trick ..  . 

.6900 

.7125 

.8125 

.7525 

.7300 

Fifth  trick 

.6900 

.7100 

.8100 

.7500 

.7300 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained  and  the  rate  of  83  cents  an  hour  shall  be 
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paid  the  fifth-trick  telegrapher  at  Tracy,  Calif.,  from  July  1,  1922, 
until  it  was  subsequently  changed  by  Decision  No.  1448.  (IV,  R. 
L.  B.  1019.) 


DECISION  NO.  2840.— DOCKET  3500 

Chicago,  III , January  23,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Nashville,  Chattanooga  & St.  Louis  Railway 

Question. — Under  the  existing  agreement  between  the  United 
Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  and  the  Nashville,  Chattanooga  & St.  Louis  Railway,  has 
the  carrier  the  right  to  increase  the  daily  assignment  above  eight 
hours  per  day,  either  temporarily  or  permanently,  except  in  cases 
of  emergency? 

Statement. — It  is  shown  that  on  June  16,  1923,  the  following  cir- 
cular was  issued  by  a representative  of  the  carrier : 

All  Section  and  Bridge  Gang  Foremen: 

Effective  Monday  the  18th,  we  will  increase  our  regular  daily  assignment  to 
10  hours,  working  from  6.30  a.  m.  to  12  noon  and  from  1 p.  m.  to  6.30  p.  m., 
and  continue  until  otherwise  advised. 

Yours  truly, 

(Signed)  C.  H.  Brodbeck,  Division  Engineer. 

Similar  instructions  were  issued  by  all  division  engineers  to  their 
section  and  bridge-gang  foremen.  It  is  further  shown  that  the  local 
representatives  of  the  above-named  organization  protested  the  action 
on  the  part  of  the  carrier  in  assigning  the  employees  to  10  hours  per 
day,  taking  the  position  that  such  action  was  in  violation  of  rule  1, 
Article  III,  of  the  agreement  then  in  force  and  effect. 

Rule  1 reads  as  follows: 

Except  as  otherwise  provided  in  rules  7,  8,  9,  14,  and  18  to  22,  inclusive,  of 
this  article,  eight  consecutive  hours,  exclusive  of  the  meal  period,  will  consti- 
tute a day’s  work.  The  proper  supervisory  officer  will  designate  the  beginning 
time  of  the  work  period  for  regularly  assigned  service,  and  this  time  will  not 
be  changed  without  giving  the  employees  affected  36  hours’  advance  notice. 

Concisely  stated,  the  argument  advanced  by  the  employees  is  that 
the  rule  provides  that  “ eight  consecutive  hours,  exclusive  of  the  meal 
period,  will  constitute  a day’s  work,”  and  that  to  assign  the  em- 
ployees to  hours  longer  than  eight,  except  in  cases  of  emergency, 
is  in  violation  of  the  agreement  and,  in  effect,  abrogates  the  benefit 
of  the  eight-hour  day  which  has  been  recognized  in  the  agreement 
as  the  standard  measure  of  a day’s  work. 

The  carrier’s  argument,  briefly  stated,  is  that  eight  hours  is  the 
basic  day;  that  this  language  does  not  limit  the  period  of  working 
time,  but  simply  establishes  a basis  for  pay;  and  that  it  has  the 
right  under  the  law,  the  decisions  of  the  Railroad  Labor  Board,  and 
the  terms  of  the  agreement  to  work  the  employees  10  hours  a day 
whenever,  in  the  judgment  of  the  officials  of  the  carrier,  it  is  deemed 
necessary. 

Opinion. — The  establishment  of  eight  hours  as  a standard  measure 
of  a day’s  work  for  employees  of  the  classes  herein  mentioned  was 
for  the  purpose  of  limiting,  in  so  far  as  it  was  practicable  to  do  so, 
the  assignment  to  eight  hours’  work-  as  well  as  providing  a basic 
day  outside  of  which  all  service  performed  would  be  considered 
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overtime.  It  is,  however,  recognized  that  the  carrier  has  a right 
under  the  rules  to  work  its  forces  9,  10,  and  even  a greater  number 
of  hours,  should  occasion  arise  necessitating  and  justifying  such  an 
assignment,  with  the  provision  that  the  meaning  and  intent  of  the 
rules  are  adhered  to.  It  is  not  proper  for  the  carrier  to  issue  a 
circular  or  post  a notice  to  the  effect  that  a 10-hour  day  will  be 
established  for  any  period ; but  rather,  if  occasion  arises  necessitating 
an  assignment,  say,  of  10  hours  a day  for  a given  period,  the  notice 
or  circular  should  be  to  the  effect  that  two  hours’  overtime  will  be 
worked  in  addition  to  the  regular  assignment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
does  not  have  the  right  by  bulletin  or  otherwise  to  change  the  stand- 
ard measure  of  a day’s  work  as  specified  in  the  rules  of  the  agree- 
ment, but  does  have  the  right  to  work  its  forces  overtime  when 
occasion  arises  necessitating  and  justifying  such  action,  but  the  time 
in  excess  of  the  recognized  basic  day  should  be  bulletined,  recorded, 
and  paid  as  overtime  service,  and  the  other  provisions  of  the  rules 
in  effect  adhered  to. 


DECISION  NO.  2841. — DOCKET  3724 

Chicago,  III.,  January  23,  1925 

Railroad  Yardmasters  of  America  v.  Jacksonville  Terminal  Co. 

Question. — Ex  parte  submission  from  the  employees  protesting 
against  action  of  the  carrier  in  changing  the  classification  of  yard- 
masters  to  assistant  trainmasters,  which  action  is  alleged  by  em- 
ployees to  be  for  the  purpose  of  escaping  the  application  of  Decision 
No.  1266  (III,  R.  L.  B.  765). 

Statement. — Subsequent  to  the  issuance  of  Decision  No.  119  (II, 
R.  L.  B.  87)  conferences  were  held  between  the  representative  of 
the  carrier  and  the  representative  of  the  four  yardmasters  employed 
by  it  on  the  question  of  rules  and  working  conditions  to  govern  the 
yardmasters.  The  rules  in  dispute  were  submitted  to  the  Railroad 
Labor  Board  by  a joint  submission  on  June  24,  1921.  Subsequent 
to  making  the  joint  submission  to  the  board,  the  general  chairman 
representing  the  yardmasters  and  the  carrier  opened  negotiations 
on  rules  and  working  conditions  and  on  March  6,  1922,  an  agr  ement 
was  reached  and  signed. 

It  is  the  contention  of  the  carrier  that  the  agreement  of  March  6, 
1922,  superseded  the  joint  submission  filed  with  the  board  on  June 
24,  1921,  and  the  representative  of  the  yardmasters  contended  that 
the  agreement  remained  in  full  force  and  effect  until  the  issuance 
of  Decision  No.  1266  on  October  13,  1922. 

After  Decision  No.  1266  was  promulgated,  conferences  were  held 
between  the  representatives  of  the  men  and  the  carrier  for  the  pur- 
pose of  applying  that  decision  extending  over  considerable  period 
of  time,  and  on  June  8,  1923,  the  following  agreement  wTas  reached : 

MEMORANDUM  OF  AGREEMENT  BETWEEN  THE  YARDMASTERS  OF  THE  JACKSONVILLE 

TERMINAL  CO.  AND  THE  MANAGEMENT  OF  THE  JACKSONVILLE  TERMINAL  CO., 

REACHED  IN  CONFERENCE  HELD  ON  FRIDAY,  JUNE  8,  1923 

1.  It  is  agreed  and  "understood  that  the  decision  of  the  Railroad  Labor 
Board,  No.  1266,  to  which  the  Jacksonville  Terminal  Co.,  and  its  yardmasters 
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were  parties,  is  not  cancelled  in  so  far  as  the  eight-hour  provision  is  con- 
cerned, and  that  the  following  agreement  is  reached  between  the  above  parties, 
for  reasons  mutually  agreeable  to  each,  to  continue  in  effect  the  12-hour 
shifts  for  yardmasters  on  the  Jacksonville  Terminal,  subject  to  30  days’ 
notice  in  writing  from  either  party  to  the  other,  after  which  Decision  No.  1266 
shall  be  effective  the  same  as  if  this  agreement  had  not  been  entered  into. 

2.  In  view  of  the  fact  that  the  owning  lines  of  the  Jacksonville  Terminal 
Co.  have  not  yet  adopted  the  eight-hour  day,  it  is  agreed  that  present  hours 
and  practices  on  the  Jacksonville  Terminal  as  effects  yardmasters  will  be  con- 
tinued in  effect  until  30  days’  notice  is  given,  or  some  standard  policy  as  to 
reduced  hours  on  the  owning  lines  or  the  lines  in  the  Southeast  territory  is 
established,  when  conference  will  be  held  and  arrangements  in  keeping  made 
on  Jacksonville  Terminal. 

3.  Agreed  that  rates  of  pay  $265,  the  same  as  Atlantic  Coast  Line,  shall 
govern  yardmasters’  positions  on  the  Jacksonville  Terminal,  and  that  any 
raises  given  on  that  line  or  other  tenant  lines  will  be  recognized  as  calling  for 
similar  adjustments  on  Jacksonville  Terminal  for  similar  positions. 

4.  Final  salaries,  hours,  and  working  conditions  to  be  adjusted  on  basis  of 
$240,  the  salary  in  effect  on  October  16,  1922,  when  Decision  No.  1266  became 
effective. 

5.  Yardmasters  leaving  the  service  prior  to  final  arrangements  under  the 
above  clause  4 will  be  entitled  to  any  amounts  due  under  such  clause. 


On  September  11,  1923,  the  general  chairman  representing  the 
yardmasters  addressed  a letter  to  the  carrier  stating  that  at  a meeting 
of  the  yardmasters  on  that  day  he  was  instructed  to  advise  the  carrier 
that  the  men  wished  to  break  their  temporary  agreement  of  June  8, 
1923,  and  to  request  that  the  eight-hour  day  be  applied  to  the  yard- 
masters  in  accordance  with  Decision  No.  1266;  also  that  his  letter 
constituted  a 30-day  notice  of  the  desire  of  the  men  to  terminate  the 
agreement  in  accordance  with  the  provisions  thereof. 

Following  the  cancellation  of  the  agreement  of  June  8,  1923,  con- 
siderable correspondence  was  exchanged  between  the  carrier  and  the 
general  chairman  representing  the  yardmasters  relating  to  changing 
the  rates  of  pay  and  classification  of  yardmasters  and  the  adoption 
of  the  eight-hour  day.  On  September  24,  1923,  a conference  was  held 
on  these  questions.  The  representative  of  the  carrier  stated  that  he 
was  ready  to  inaugurate  the  eight-hour  day,  but  not  at  the  rates 
formerly  paid  for  12  hours.  The  representative  of  the  men  objected 
to  the  reduction  in  rates  proposed  by  the  carrier,  and  an  agreement 
was  not  reached.  The  representative  of  the  carrier  stated  at  the  con- 
ference they  would  effect  a change  in  the  organization. 

On  October  1,  1923,  the  representative  of  the  carrier  addressed  a 
letter  to  the  general  chairman  of  the  yardmasters  in  which  he  ad- 
vised in  part  that  he  had  given  a great  deal  of  thought  to  the  situa- 
tion existing  in  the  Jacksonville  Terminal  and  was  convinced  that 
the  carrier  could  operate  the  terminal  just  as  efficiently  without  yard- 
masters  as  with  them,  and  that  with  a slight  increase  of  officials  the 
work  now  being  done  by  yardmasters  could  satisfactorily  be  ab- 
sorbed; therefore,  it  was  the  plan  of  the  carrier  to  effect  a new 
organization  on  October  10,  1923,  at  which  time  should  any  of  the 
56122—26 8 


Jacksonville  Terminal  Co., 
By  J.  L.  Wilkes, 


President-General  Manager. 


Railroad  Yardmasters  of  America, 
By  L.  H.  Wilson, 


General  Chairman. 
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yardmasters  be  released  they  would  be  given  sufficient  notice  to 
enable  them  to  find  their  proper  places  among  the  yard  foremen,  or 
wherever  their  seniority  entitled  them  to  go. 

A bulletin  notice  was  posted  on  October  8,  1923,  stating  that  effec- 
tive October  10,  1923,  the  date  of  the  expiration  of  the  30-day 
notice  served  by  the  men,  the  positions  of  yardmasters  would  be 
abolished,  and  on  October  9,  1923,  circulars  were  issued  appointing 
four  assistant  train  masters.  Two  of  the  former  yardmasters  and 
one  of  the  assistant  station  masters  were  appointed  to  the  positions 
of  assistant  train  masters,  and  an  employee  from  the  mechanical  de- 
partment was  appointed  to  the  fourth  position  of  assistant  train 
master.  Two  of  the  former  yardmasters  were  permitted  to  exercise 
their  seniority  to  position  of  switch-engine  foremen. 

The  representative  of  the  yardmasters  objected  to  the  carrier 
changing  the  title  of  yardmasters  to  assistant  train  masters  which  he 
contended  was  done  to  escape  the  application  of  Decision  No.  1266. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
clearly  attempted  to  evade  the  provisions  of  Decision  No.  1266  by 
changing  the  title  of  yardmasters  to  assistant  train  masters,  and  on 
receipt  of  this  decision  it  shall  restore  the  positions  of  yardmasters 
and  assign  the  former  employees  to  such  positions. 

The  question  of  wages  and  the  application  of  other  provisions  of 
Decision  No.  1266  shall  be  taken  up  by  the  carrier  with  the  committee 
representing  the  yardmasters  in  conference,  and  if  agreement  can 
not  be  reached  thereon  the  points  in  dispute  shall  be  handled  in 
the  manner  provided  by  the  transportation  act,  1920. 


DECISION  NO.  2842.— DOCKET  3772 

Chicago,  III.,  January  23,  1925 

International  Brotherhood  of  Firemen  and  Oilers  v.  Chesapeake  & Ohio  Rail- 
way Co. 

Question. — Protest  against  the  reduction  in  wages  of  pier  and 
coal-dock  employees  at  Newport  News,  Va.,  effective  March  1,  1922. 

Statement. — Under  date  of  August  30,  1923,  a representative  of 
the  International  Brotherhood  of  Firemen  and  Oilers  filed  with  the 
Railroad  Labor  Board  in  ex  parte  form  data  relative  to  dispute 
regarding  a reduction  in  wages  which  was  placed  in  effect  by  the 
carrier  for  certain  coal-clock  and  pier  employees  engaged  in  the 
service  of  the  Chesapeake  & Ohio  Railway  Co.  at  Newport  News, 
effective  March  1,  1922.  A copy  of  said  submission  was  forwarded  to 
the  carrier,  which  took  the  position  that  the  submission  of  the  em- 
ployees should  have  no  standing  before  the  board.  It  was  alleged 
that  they  had  not  complied  with  the  provisions  of  the  transportation 
act,  1920,  nor  with  the  various  rulings  of  the  board,  in  that  they  had 
not  produced  evidence  that  would  substantiate  their  claim  that  they 
represented  a majority  of  the  classes  in  question.  An  oral  hearing 
was  subsequently  conducted  at  which  the  employees  took  the  posi- 
tion that  they  were  authorized  to  represent  a majority  of  such 
employees  and  submitted  authorization  in  substantiation  of  their 
claim. 
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The  carrier  again  reiterated  its  position  that  the  classes  of  em- 
ployees engaged  on  the  piers  and  docks  had  been  considered  as 
coming  within  the  scope  of  the  maintenance-of-way  agreement;  that 
the  employees  at  the  piers  and  docks  had  never  been  considered  sepa- 
rate and  distinct  for  the  purpose  of  representation;  and  that  the 
duties  of  such  positions  do  not  justify  such  a separation. 

The  carrier  further  contends  that  it  has  repeatedly  informed  the 
representatives  of  the  organization  party  hereto  that  some  assurance 
of  representation  must  be  submitted  and  that  in  no  case  has  the  or- 
ganization made  an  effort  to  do  so,  but  that  it  has  insisted  in  pur- 
suing the  wage  question  before  the  question  of  representation  was 
determined,  which  it  claims  is  an  improper  procedure. 

The  evidence  indicates  that  the  carrier  on  January  16,  1922,  ad- 
dressed the  following  communication  to  the  representative  of  the 
organization,  party  to  this  dispute : 

Yours  of  the  16th  instant  relative  to  proposed  wage  reduction  for  certain 
employees : 

Employees  such  as  stationary  firemen  and  oilers,  water  tenders,  fire  knockers, 
coal  passers,  cinder-pit  men,  engine  watchmen,  etc.,  are  now  represented  and 
legislated  for  by  the  United  Brotherhood  of  Maintenance  of  Way  Employees 
and  Railway  Shop  Laborers,  and  the  request  to  the  United  States  Railroad 
Labor  Board  for  a wage  reduction  for  these  employees  has  been  presented  to 
the  board  through  the  general  committee  of  the  United  Brotherhood  of  Mainte- 
nance of  Way  Employees  and  Railway  Shop  Laborers. 

The  above-quoted  communication  indicates  that  it  was  the  posi- 
tion of  the  carrier  that  the  employees  for  whom  representation 
was  claimed  by  the  organization  party  to  this  dispute  were  con- 
sidered as  having  been  included  in  the  submission  made  to  the  board 
as  a result  of  negotiations  conducted  with  the  United  Brotherhood 
of  Maintenance  of  Way  Employees  and  Railway  Shop  Laborers. 
It  is  further  shown,  however,  that  the  carrier,  without  conference 
and  prior  to  the  issuance  of  the  board’s  decision,  placed  in  effect 
certain  reductions  in  wages,  which  were  made  effective  March  1, 
1922.  Decision  No.  1074  (III,  R.  L.  B.  486),  decided  the  dispute 
between  the  Chesapeake  & Ohio  Railway*  Co.  and  the  United 
Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers,  and  the  reduction  of  wages  provided  therein  was  less 
than  the  reductions  placed  in  effect  by  the  carrier  March  1,  1922. 

Opinion. — The  evidence  before  the  Railroad  Labor  Board  indi- 
cates that  the  carrier  has  considered  the  employees  involved  in  this 
dispute  as  coming  within  the  scope  of  the  agreement  covering 
maintenance  of  way  employees  and  railway  shop  laborers  and  as 
being  represented  by  the  organization  party  to  said  agreement. 
This  is  clearly  indicated  by  the  carrier’s  letter  of  January  16,  1922, 
above  quoted.  It  was,  therefore,  improper  for  the  carrier  after 
filing  a dispute  with  this  board  to  reduce  the  wages  of  these  em- 
ployees prior  to  the  rendition  of  the  decision  predicated  upon  this 
dispute.  The  rates  in  effect  prior  to  such  change  should  have  been 
continued  in  full  force  and  effect  until  July  1,  1922,  the  effective 
date  of  Decision  No.  1074,  and  commencing  with  the  last-named 
date,  it  would  appear  to  have  been  entirely  proper  for  the  carrier 
in  view  of  its  understanding  as  to  the  inclusion  of  these  employees 
to  have  reduced  the  wages  in  conformity  wdth  the  provisions  of  that 
decision.  The  board  has  taken  note  of  the  fact,  however,  that  the 
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United  Brotherhood  of  Maintenance  of  Way  Employees  and  Bail- 
way  Shop  Laborers  does  not  consider  the  employees  referred  to  in 
this  dispute  as  coming  within  the  scope  of  the  agreement  between 
that  organization  and  the  carrier,  nor  does  it  claim  authority  to 
represent  these  employees  in  negotiations  of  any  character.  (See 
Mr.  Fljozdal’s  letter  dated  December  14,  1923.) 

The  board  has  held  in  numerous  decisions  that  employees,  whether 
in  the  minority  or  majority,  are  entitled  to  representation  of  their 
own  choosing  in  the  handling  of  grievances  and  matters  of  like 
character.  It  is,  therefore,  the  position  of  the  board  that  the  Inter- 
national Brotherhood  of  Firemen  and  Oilers  have  complied  with 
the  provisions  of  the  transportation  act  in  presenting  this  dispute. 
Based  upon  the  circumstances  cited  in  this  case,  the  board  feels  that 
the  following  decision  represents  a just  and  reasonable  conclusion 
in  connection  with  this  dispute. 

Decision. — The  Bailroad  Labor  Board  decides  that  the  rates  of 
pay  in  effect  immediately  prior  to  March  1,  1922,  for  the  classes  of 
employees  covered  by  this  dispute  should  have  been  continued  in 
full  force  and  effect  up  to  and  including  June  30,  1922,  and  that 
effective  July  1,  1922,  the  decreases  specified  in  Decision  No.  1074, 
should  have  been  applied.  The  employees  are,  therefore,  entitled 
to  reimbursement  for  the  wage  loss  sustained  account  of  the  reduc- 
tion, which  was  placed  in  effect  by  the  carrier  without  proper  con- 
ference with  the  employees  or  their  duly  authorized  representatives. 


DECISION  NO.  2843.— DOCKET  3920 

Chicago,  III.,  January  24,  1925 

New  York  Central  Railroad  Co.  (Lines  East  and  West)  v.  Order  of  Railroad 

Telegraphers 

Question.— Ex  parte  submission  of  the  carrier  requesting  that 
position  of  wfire  chief  be  removed  from  the  schedule  governing  em- 
ployees in  telegraph  service. 

Statement. — The  carrier  states  that  under  decision  (k)  to  question 
5,  interpretation  4 to  Supplement  13  to  General  Order  No.  27  of  the 
United  States  Bailroad  Administration,  rates  for  wire  chiefs  were 
established  under  the  terms  of  Supplement  13  and  the  positions  in- 
corporated in  the  agreements  with  the  telegraphers.  At  various  con- 
ferences with  the  representatives  of  the  employees  in  telegraph  serv- 
ice since  May,  1923,  the  carrier  has  requested  that  these  positions  be 
removed  from  the  schedule  governing  employees  in  telegraph  service. 
The  carrier  urges  that  these  positions  be  removed  from  the  schedule 
on  the  following  grounds:  (a)  Wire  chiefs  are  subordinate  officials 
and  not  employees;  ( b ) employees  should  not  be  permitted  to  fix  the 
standing  and  working  conditions  of  their  superior  in  point  of  re- 
sponsibility, duties,  etc.;  and  ( c ) wire  chiefs  are  a distinct  class  as 
contemplated  by  principle  15  of  Decision  No.  119  (II,  B.  L.  B.  87) 
issued  April  14, 1921,  and  as  a separate  class  they  have  petitioned  the 
management  to  remove  them  from  the  scope  of  schedules  governing 
telegraphers. 
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The  employees  contend  that  wire  chiefs  are  employees  and  have 
always  been  so  considered ; that  only  the  Interstate  Commerce  Com- 
mission is  invested  with  authority  by  the  transportation  act,  1920, 
to  classify  these  employees  as  subordinate  officials ; that  they  are  not 
a distinct  class  as  contemplated  by  principle  15  of  Decision  No.  119; 
and  that  they  should  be  included  in  the  schedule  governing  employees 
in  telegraph  service. 

Decision. — The  Railroad  Labor  Board  decides  that  wire  chiefs 
are  not  a distinct  class  as  contemplated  in  principle  15  of  Decision 
No.  119,  and  therefore  shall  be  included  in  the  schedule  governing 
employees  in  telegraph  service. 


DECISION  NO.  2844.— DOCKET  3929 

Chicago,  III.,  January  24,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co. 

Question. — Request  for  the  reinstatement  of  William  Trump,  who 
was  formerly  employed  as  machinist,  with  seniority  rights  unim- 
paired and  pay  for  time  lost. 

Statement. — The  evidence  shows  that  Mr.  Trump,  formerly  em- 
ployed as  machinist  at  Gladstone,  Mich.,  was  discharged  from  the 
service  of  the  carrier  fdr  using  abusive  language  and  threatening  to 
strike  another  employee  with  a hammer. 

The  charge  of  the  carrier  was  fully  sustained  by  the  evidence. 

Decision. — The  Railroad  Labor  Board  decides  that  request  for 
the  reinstatement  of  William  Trump  is  denied. 


DECISION  NO.  2845.— DOCKET  1352 

Chicago,  III.,  January  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Co.  (Pacific  System) 

Question. — Request  of  the  carrier  for  reconsideration  of  Decision 
No.  2465  (Y,  R.  L.  B.  517). 

Statement. — On  May  27,  1924,  Decision  No.  2465  was  rendered  in 
Docket  1352  in  which  the  contentions  of  the  employees  were  partially 
sustained.  The  agreed-upon  facts  in  the  dispute  are  fully  written 
up  in  the  decision  about  which  complaint  is  made;  therefore,  it  is 
not  deemed  necessary  to  repeat  them  herein. 

The  request  for  reconsideration  of  Decision  No.  2465  was  filed  by 
the  carrier  on  July  1,  1924,  and  on  September  17,  1924,  an  oral  hear- 
ing was  held  by  the  board. 

The  representatives  of  the  carrier  advanced  extensive  argument  as 
to  why  Decision  No.  2465  should  be  vacated,  one  of  the  main  argu- 
ments being  that  said  decision  recognized  the  date  of  November  14, 
1920,  advanced  from  January  1,  1919,  as  being  the  basic  date  for 
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mileage  regulations  under  Supplement  16  to  General  Order  No.  27, 
issued  by  the  United  States  Railroad  Administration.  In  support  of 
the  carrier’s  contention  that  January  1,  1919,  was  the  proper  date  to 
be  considered  in  regulating  mileage  of  passenger  train  crews,  settle- 
ments between  the  representatives  of  the  organizations  and  other 
carriers  since  the  issuance  of  Supplement  16,  particularly  that  effec- 
tive on  many  carriers  April  8,  1924,  and  those  effective  on  this  carrier 
as  of  November  1 and  December  1,  1924,  were  shown  to  contain  or 
continue  the  date  of  January  1,  1919. 

The  representatives  of  the  employees  declined  to  present  any  evi- 
dence at  the  rehearing  of  this  case  on  September  17,  1924,  but  filed  a 
two-page  brief  in  protest  against  a rehearing  contending  that  it  was 
inimical  to  public  interest,  the  rights  of  the  employees  involved,  and 
unfair  to  the  organizations  parties  to  the  dispute,  and  that  the 
board  should  not  grant  a rehearing  which  might  convey  the  impres- 
sion that  it  rendered  hasty  decisions  without  due  investigation  and 
analysis  of  all  that  was  involved. 

Opinion. — The  Railroad  Labor  Board  is  now  confronted  with  the 
question  of  deciding  whether  or  not  the  date  of  November  14,  1920, 
as  mentioned  in  its  Decision  No.  2465,  was  proper,  or  whether  the 
date  of  January  1,  1919,  as  contained  in  the  supplements  of  the 
United  States  Railroad  Administration  and  the  wage  agreement  in 
effect  on  the  carrier’s  lines,  is  proper.  After  careful  consideration 
of  the  evidence  presented  as  relating  to  the  date  features,  together 
with  all  other  important  evidence  submitted  by  both  sides,  the  board 
is  of  the  opinion  that  it  erred  in  sustaining  the  employees’  claim,  in 
part,  in  Decision  No.  2465  by  recognizing  the  date  of  November  14, 
1920.  > 

Decision. — The  Railroad  Labor  Board  therefore  decides  that  the 
position  of  the  carrier  as  originally  set  forth  in  Docket  1352  is  sus- 
tained, and  the  date  to  be  considered  in  regulating  mileage  of  pas- 
senger train  crews  is,  as  the  agreement  indicated,  January  1,  1919. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons : 

The  written  evidence  presented  by  the  representatives  of  the  or- 
ganizations shows  that  immediately  prior  to  November  14,  1920, 
there  were  50  passenger-train  crews  in  service  between  Oakland, 
Portland,  and  Eugene,  and  after  the  reassignment  was  put  into  ef- 
fect on  that  date  there  were  43  crews  assigned  to  the  service  between 
those  points,  which  shows  that  the  carrier  made  a reduction  of 
seven  crews.  The  carrier  presented  evidence  showing  that  the  num- 
ber of  crews  was  not  reduced  below  the  number  that  was  assigned 
to  the  service  on  January  1,  1919. 

The  written  evidence  presented  by  the  carrier  shows  that  on  No- 
vember 14,  1920,  trains  11  and  12  were  added  between  Oakland  and 
Portland,  and  the  written  evidence  of  the  employees  shows  that  on 
that  date  trains  second  13  and  second  54  were  discontinued  and 
trains  11  and  12  were  substituted  therefor.  Later,  on  February  12, 
1924,  a joint  signed  statement  was  procured"  from  the  representa- 
tives of  the  carrier  and  the  employees  which  shows  that  trains  sec- 
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ond  13  and  second  54  did  not  operate  regularly  after  November  14, 
1920,  and  that  these  trains  were  regularly  assigned  prior  thereto, 
and  that  after  that  date  they  ran  infrequently  and  were  manned 
by  extra  passenger-train  crews  or  freight  crews.  This  sustains  the 
claim  of  the  representatives  of  the  employees  that  when  trains  sec- 
ond 13  and  second  54  were  discontinued  as  regular  trains  on  No- 
vember 14,  1920,  trains  11  and  12  were  substituted  for  them,  and, 
therefore,  the  additional  train  mileage  resulting  from  adding  trains 
11  and  12  was  offset  by  a corresponding  reduction  in  train  mileage 
when  trains  second  13  and  second  54  were  discontinued.  This  shows 
that  there  was  no  change  in  passenger-train  mileage  that  would 
justify  the  carrier  taking  off  seven  crews. 

The  joint  submission  signed  by  the  carrier  and  employees  on 
December  19,  1921,  together  with  the  evidence  presented  at  the  oral 
hearing  that  was  conducted  on  February  9,  1922,  and  the  joint 
signed  statement  that  was  furnished  by  the  carrier  and  the  repre- 
sentatives of  the  employees  on  February  12,  1924,  were  given  con- 
sideration by  the  board,  and  on  May  27,  1924,  the  board  promulgated 
Decision  No.  2465  which  sustained  the  contention  of  the  employees 
with  respect  to  the  reassignment  of  crews  that  was  made  between 
Oakland,  Calif.,  and  Portland,  Oreg.,  but  denied  the  contention  of 
the  employees  with  respect  to  the  reassignment  of  crews  that  was 
made  between  Sacramento,  Calif.,  and  Sparks,  Nev.,  the  decision 
reading  as  follows : 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier  violated  the 
decisions  of  Railway  Board  of  Adjustment  No.  1 in  reducing  the  number  of 
crews  that  were  assigned  between  Oakland,  Calif.,  and  Portland,  Oreg.,  when 
the  rearrangement  of  crews  was  made  on  November  14,  1920,  and,  therefore, 
the  contention  of  the  employees  with  respect  to  that  portion  of  the  rearrange- 
ment of  crews  is  sustained. 

The  board  further  decides  that  the  carrier  did  not  violate  the  decisions  of 
Railway  Board  of  Adjustment  No.  1 in  making  the  rearrangement  of  crews 
between  Sacramento  and  Sparks  on  November  14,  1920,  wherein  the  number 
of  crews  were  increased,  and,  therefore,  the  contention  of  the  employees  with 
respect  to  the  rearrangement  of  crews  between  these  points  is  denied. 

On  July  1,  1924,  the  carrier  requested  a rehearing  on  Decision  No. 
2465,  which  request  was  granted  by  the  board,  and  the  rehearing 
was  conducted  on  September  17,  1924,  at  which  the  representatives 
of  the  Order  of  Railway  Conductors  and  the  Brotherhood  of  Rail- 
road Trainmen  protested  against  a rehearing  of  the  dispute  on 
account  of  no  notice  of  the  request  of  the  carrier  for  a rehearing 
being  received  by  the  organizations,  and  no  opportunity  was  given 
them  to  protest  the  rehearing  or  show  cause  why  it  should  not  be 
granted,  and  they,  therefore,  requested  that  the  appeal  for  rehearing 
be  dismissed  and  that  Decision  No.  2465  be  continued  in  full  force 
and  effect. 

The  rule  of  the  agreement  that  is  involved  in  this  dispute  reads  as 
follows : 

Reductions  in  crews  or  increases  in  mileage  in  passenger  service  from 
assignments  in  effect  January  1,  1919,  shall  not  be  made  for  the  purpose  of 
offsetting  these  increases  in  wages,  but  nothing  in  this  order  is  understood  to 
prevent  adjustment  of  runs  in  short  turnaround  and  suburban  service,  that  are 
paid  under  minimum  rules  for  the  purpose  of  avoiding  payment  of  excess 
mileage  or  overtime  that  would  accrue  under  these  rules,  without  reducing 
the  number  of  crews.  Such  runs  may  be  rearranged,  extended,  or  have  mileage 
changed  by  addition  of  new  train  service ; separate  pools  or  assignments  may 
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be  segregated  or  divided,  provided  that  crews  are  not  taken  off  or  reduced  in 
number.  Added  mileage  up  to  mileage  equaling  the  mileage  rate  divided  into 
the  guaranteed  daily  rate  does  not  change,  take  from,  or  add  to  the  minimum 
day’s  pay,  and  this  added  mileage  is  not  to  be  construed  as  “ increase  in  mile- 
age ” within  the  meaning  of  this  article. 

The  rule  relating  to  reduction  in  crews  or  increase  in  mileage  first 
came  in  existence  in  1907,  and  reads  as  follows : 

April  6,  1907 : It  is  agreed  that  the  railroads  will  not  make  reduction  in 
crews  or  increase  in  mileage  for  the  purpose  of  offsetting  the  increase  of 
wages  given  passenger  trainmen. 

It  was  admitted  by  the  representative  of  the  carrier  that  the  rea- 
son for  the  employees  requesting  such  a rule  was  on  account  of  a 
wage  increase  being  granted  in  1903,  and  immediately  after  grant- 
ing the  increase  some  of  the  carriers  took  off  crews  and  required 
the  other  crews  to  make  the  mileage  that  was  formerly  made  by 
the  crews  that  had  been  taken  off  and  in  that  way  the  carriers  ab- 
sorbed the  increases,  and,  therefore,  in  1907  the  employees  requested 
and  secured  the  rule  that  is  quoted  above. 

The  rule  quoted  above  was  also  continued  in  the  agreement  that 
was  entered  into  by  the  organizations  and  the  western  carriers  that 
became  effective  December  29,  1910,  and  the  Clark-Morrissey  award 
that  became  effective  on  certain  eastern  carriers  on  April  1,  1910, 
contained  the  following  rule,  and  neither  of  these  rules  specified  a 
basic  date  for  determining  the  number  of  crews  or  mileage : 

It  is  adjudged  and  awarded  that  reductions  in  crews  or  increases  of  mileage 
in  passenger-train  service  shall  not  be  made  for  the  purpose  of  offsetting 
these  increases  in  wages.  This,  however,  is  not  to  be  understood  as  pre- 
venting readjustment  of  runs  in  short  turn-around  and  suburban  service,  that 
are  paid  under  minimum  rules,  for  the  purpose  of  avoiding  payment  of  excess 
mileage  or  overtime  that  would  accrue  under  these  rules,  without  reducing 
the  number  of  crews. 

A date  was  first  placed  in  the  rule  by  the  board  of  arbitration  in 
the  eastern  territory  and  in  their  award  of  November  10,  1913,  they 
fixed  the  date  as  November  1,  1912,  and  when  Supplement  16  to 
General  Order  No.  27  was  promulgated  and  became  effective  on 
January  1,  1919,  the  date  in  the  rule  was  made  the  same  as  the 
effective  date  of  the  wage  increase,  namely,  January  1,  1919.  There- 
fore, it  is  plainly  evident  from  the  history  of  the  rule  that  it  was 
the  intent  to  move  the  date  forward  to  the  effective  date  of  each 
subsequent  wage  increase  and  the  date  of  January  1,  1919,  as  con- 
tained in  the  rule  of  Supplement  No.  16  to  General  Order  No.  27 
would  move  forward  to  the  effective  date  of  the  next  general  wage 
increase  which  was  that  of  Decision  No.  2 of  the  board  that  became 
effective  May  1,  1920. 

It  is  unquestionably  the  intent  of  the  rule  since  it  was  first  agreed 
upon  in  1907  to  not  permit  the  carriers  to  reduce  crews  or  increase 
mileage  for  the  purpose  of  offsetting  increases  in  wages  as  was  done 
by  the  Southern  Pacific  Co.,  Pacific  system,  in  the  reassignment  of 
crews  that  was  made  on  November  14,  1920,  and  in  order  to  estab- 
lish a date  to  determine  the  number  of  crews  to  be  maintained  in 
the  service  the  effective  date  of  the  wage  increase  is  the  one  that 
governs,  and  if  the  date  is  not  moved  forward  to  the  effective  date 
of  each  subsequent  wage  increase,  the  rule  would  not  serve  its  pur- 
pose in  protecting  the  men,  as  the  carriers  could  then  reduce  the 
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number  of  crews  that  were  in  the  service  on  the  effective  date  of 
increases  and  thereby  offset  the  increase  in  wages. 

There  is  no  question  but  that  the  carrier  took  off  seven  crews  when 
they  reassigned  crews  on  November  14,  1920,  or  about  six  months 
after  the  board  granted  an  increase  to  passenger-train  crews  in  its 
Decision  No.  2,  and  by  doing  so  the  carrier  offset  the  increases 
granted  by  the  board  to  the  extent  of  approximately  $630  per  month, 
and  which  was  in  violation  of  the  purpose  and  intent  of  the  rule. 

W.  L.  McMenimen. 

SUPPORTING  OPINION 

The  decision  of  the  majority  of  this  case  is  in  substance  the  only 
one  that  could  properly  be  rendered.  The  dissenting  opinion  indi- 
cates a lack  of  proper  understanding  of  the  plain  meaning  of  rules 
in  effect  that  are  involved. 

Any  deviation  from  the  date,  namely,  January  1,  1919,  as  of 
which  no  reduction  in  crews  or  increase  in  mileage  in  passenger  serv- 
ice from  assignments  in  effect  would  be  made,  would  in  effect  be 
writing  a new  rule  which  was  not  contemplated  and  can  not  be 
justified. 

The  statement  in  the  dissent,  reading,  in  part,  “ and  no  oppor- 
tunity was  given  them  to  protest  the  rehearing  or  show  cause  why  it 
should  not  be  granted,”  is  not  in  accord  with  the  facts  as  indicated 
by  the  evidence  in  the  rehearing  held  on  September  IT,  1924,  which 
shows  that  the  representatives  of  the  employees  did  appear  before 
the  Railroad  Labor  Board  on  the  date  mentioned  and,  after  filing 
the  two-page  brief  referred  to  in  the  decision  in  this  case,  withdrew 
from  the  hearing,  declining  to  remain  and  listen  to  argument  by  the 
other  side. 

Horace  Baker. 

J.  H.  Elliott. 


DECISION  NO.  2846.— DOCKET  3815 
Chicago,  III.,  January  26,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co. 

Question . — Shall  an  election  be  held  to  determine  representation 
of  machinists,  helpers,  and  apprentices,  and  blacksmiths,  helpers, 
and  apprentices,  employed  by  the  Minneapolis,  St.  Paul  & Sault 
Ste.  Marie  Railway  Co.  ? 

Statement. — This  carrier  had  an  agreement  with  the  Soo  Line 
Shop  Employees’  Association,  effective  January  1,  1923. 

The  Federated  Shop  Crafts  sought  the  right  to  represent  this 
class  of  employees. 

After  considerable  correspondence  and  conferences  between  the 
carrier  and  the  Federated  Shop  Crafts  and  a decision  by  the  Rail- 
road Labor  Board,  No.  1836,  (IY,  R.  L.  B.  413),  sustaining  the  le- 
gality of  the  said  agreement  between  the  carrier  and  the  Soo  Line 
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Shop  Employees’  Association,  it  was  finally  agreed  by  all  three 
parties  concerned  that  an  election  should  be  held  to  determine  the 
question  of  representation. 

The  election  thus  agreed  upon  was  held  December  10,  1923.  The 
result  was  that  the  Soo  Line  Shop  Employees’  Association  received 
a majority  of  the  votes  of  each  of  four  of  the  crafts  involved  and 
the  Federated  Shop  Crafts,  System  Federation  No.  66,  received  a 
majority  of  the  votes  of  each  of  the  two  remaining  organizations; 
namely,  the  International  Association  of  Machinists  and  the  Inter- 
national Brotherhood  of  Blacksmiths,  Drop  Forgers,  and  Helpers. 

Of  the  total  vote  cast  from  all  the  crafts,  however,  the  Soo  Line 
Shop  Employees’  Association  received  a majority. 

A dispute  thereupon  arose  as  to  whether  the  majority  of  all  the 
votes  cast  entitled  the  Soo  Line  Shop  Employees’  Association  to 
represent  the  machinists  and  blacksmiths,  or  whether  these  two 
crafts  would  be  represented  by  System  Federation  No.  66,  for  which 
a majority  of  each  of  the  two  crafts  had  voted. 

This  dispute  was  brought  to  the  Railroad  Labor  Board  by  the 
Federated  Shop  Crafts  and  was  decided  in  their  favor  in  Decision 
No.  2143  (V,  R.  L.  B.  133),  dated  February  25,  1924. 

Subsequently  the  Soo  Line  Shop  Employees’  Association  asked  the 
Railroad  Labor  Board  to  reopen  and  rehear  this  dispute,  but  the 
request  was  not  granted. 

Since  then  the  carrier  has  recognized  System  Federation  No.  66 
and  has  met  its  representatives,  but  has  not  negotiated  an  agree- 
ment covering  machinists  and  blacksmiths  in  compliance  with  De- 
cision No.  2143. 

In  the  meantime  there  has  been  much  complaint  upon  the  part 
of  the  Soo  Line  Shop  Employees’  Association  to  the  effect  that  the 
men  did  not  intend  to  separate  the  crafts  by  said  election,  and 
repeated  demands  have  been  made  by  the  association  for  a new  elec- 
tion for  machinists  and  blacksmiths  to  test  that  question. 

The  carrier  at  first  declined  to  order  a new  election  on  the  ground 
that  sufficient  time  had  not  elapsed,  but  finally  gave  notice  of  an 
election  to  be  held  September  9,  1924. 

Thereupon  the  Federated  Shop  Crafts  protested  to  the  board  and 
the  board  reopened  Docket  3815  for  consideration  of  the  dispute 
that  had  arisen  as  to  putting  into  effect  Decision  No.  2143,  and 
directed  that  the  status  quo  be  maintained  until  the  case  could  be 
heard. 

In  compliance  with  this  direction  the  carrier  called  off  the  election 
and  the  two  organizations  and  the  carrier  presented  their  respective 
contentions  fully  to  the  board. 

The  representative  of  the  Soo  Line  Shop  Employees’  Association 
insisted  that  that  organization  should  have  been  given  a hearing 
before  the  issuance  of  Decision  No.  2143.  He  claimed  that  the  em- 
ployees who  voted  for  the  Federated  Shop  Crafts  to  represent  the 
machinists  and  blacksmiths  did  not  desire  or  intend  to  separate  the 
six  crafts  and  have  a portion  of  them  represented  by  one  organiza- 
tion and  a portion  by  another,  and  that  the  result  of  the  election  was 
not,  in  that  particular,  an  expression  of  the  will  of  the  men. 

The  Federated  Shop  Crafts  alleged  in  their  protest  to  the  board 
and  in  their  presentation  at  the  hearing  that,  while  the  carrier 
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wanted  another  election  held,  it  would  not  promise  to  abide  by  the 
result.  The  carrier  insisted  at  the  hearing  that  its  statement  on  this 
subject  should  have  been  construed  as  an  expression  of  intention  to 
abide  by  the  result  of  the  proposed  election  and  then  stated  in  direct 
terms  that  it  would  so  abide. 

Opinion. — This  case  presents  one  feature  that  has1  not  appeared  in 
any  other  dispute  submitted  to  the  board,  namely,  the  separation  of 
the  six  shop  crafts  in  the  selection  of  representatives  and  the  negotia- 
tion of  agreements.  While  the  Railroad  Labor  Board  had  previ- 
ously recognized  the  right  of  each  craft  to  select  its  own  representa- 
tives, as  a matter  of  actual  practice  it  had  never  occurred  that  the 
crafts  had  divided  in  their  choice  of  representation,  but  they  had 
invariably  designated  the  same  representation. 

In  this  particular  case  it  was  doubtless  the  expectation  of  the  men 
that  the  same  organization  would  represent  all  the  crafts,  but  the 
result  was  otherwise.  Some  evidence  is  introduced  by  the  Soo  Line 
Shop  Employees’  Association  to  show  that  statements  were  made  to 
gatherings  of  employees  by  representatives  of  the  Federated  Shop 
Crafts  to  the  effect  that  a majority  of  the  members  of  all  crafts, 
collectively  considered,  would  be  decisive. 

This  situation  has,  as  the  carrier  expresses  it,  made  the  carrier  a 
buffer  between  the  two  rival  organizations  and  Has  resulted  in  the 
undue  postponement  of  the  negotiation  of  agreements  covering  the 
machinists  and  blacksmiths. 

On  account  of  the  circumstances  peculiar  to  this  case  and  because 
of  the  discord  that  has  been  engendered  by  this  situation,  it  seems 
that  the  closest  approximation  to  practical  justice  that  can  be  at- 
tained will  be  to  permit  these  two  crafts  to  hold  an  election  that  will 
afford  them  the  opportunity  of  definitely  deciding  whether  or  not 
they  desire  to  be  represented  by  an  organization  other  than  that 
which  represents  the  other  four  crafts.  If  they  desire  thus  to  deviate 
from  past  practices,  it  is  their  right  to  do  so,  and  the  carrier  has 
formally  stated  before  the  board  that  it  will  recognize  such  a result 
and  negotiate  accordingly. 

Decision. — A secret  ballot  shall  be  taken  in  conformity  with  the 
procedure  prescribed  in  Decision  No.  218  (II,  R.  L.  B.  207)  and 
Addendum  No.  1 thereto  (II,  R.  L.  B.  566),  to  determine  represen- 
tation of  machinists,  helpers  and  apprentices,  and  blacksmiths,  help- 
ers and  apprentices. 

The  result  of  this  ballot  shall  be  filed  with  the  Railroad  Labor 
Board  immediately  upon  completion  thereof  and  within  30  days 
thereafter  the  carrier  shall  give  full  effect  to  the  result  of  the  elec- 
tion by  meeting  with  the  accredited  representatives  of  the  successful 
organizations  for  the  purpose  of  negotiating  agreements  on  wages 
and  working  conditions. 

DISSENTING  OPINION 

This  decision  (No.  2846)  is  without  precedent,  merit,  or  justifica- 
tion and  penalizes  the  members  of  the  International  Association  of 
Machinists  and  the  members  of  the  International  Brotherhood  of 
Blacksmiths,  Drop  Forgers,  and  Helpers  who  have  fully  complied 
with  the  provisions  of  Decision  No  2149  iV,  R.  L.  B.  133) ; it 
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rewards  the  carrier  for  its  persistent  refusal  to  abide  by  the  results 
of  the  secret  ballot  which  was  taken  to  determine  the  question  of 
representation,  which  was  jointly  agreed  to  and  jointly  conducted 
by  the  carrier,  the  Federated  Shop  Crafts,  and  the  Soo  Line  Shop 
Employees’  Association. 

The  following  is  quoted  from  Decision  No.  2143 : 

It  is  shown  that  after  considerable  correspondence  had  been  passed  between 
representatives  of  the  interested  parties  and  after  a number  of  conferences 
had  been  held  it  was  agreed  that  the  question  of  representation  would  be 
submitted  to  the  respective  shop-craft  employees  for  vote,  in  accordance  with 
the  principle  enunciated  in  Decision  No.  218  (II,  ft.  L.  B.  207),  and  its  adden- 
dum (II,  R.  L.  B.  566),  and  subsequent  decisions  of  the  Railroad  Labor  Board. 
An  election  was  held  on  December  10,  1923,  and  the  final  canvas  of  the  ballots 
of  December  17,  1923,  as  checked  by  the  joint  election  committee  was  as 
follows : 

“ This  is  to  certify  that  at  the  election  held  December  10,  1923,  the  following 
ballots  were  cast: 


Classification 

For  System 
Federation 
66,  Railway 
Employees’ 
Depart- 
ment 
American 
Federation 
of  Labor 

For  Soo 
Line  Shop 
Employees’ 
Associa- 
tion 

Scatter 
ing  and 
spoiled 
votes 

Machinists 

360 

333 

7 

Blacksmiths 

89 

66 

1 

Boilermakers  

138 

147 

2 

Sheet-metal  workers 

41 

46 

Electricians 

11 

27 

Carmen 

642 

1,007 

36 

Total  . 

1,  281 

1, 616 

46 

(Grand  t.nt.al 

2, 943 

[ 

“ Certified  to : 

“(Signed)  R.  A.  Henning, 

“ General  Chairman,  System  Federation  No.  66,  Railicay 

Employees’  Department,  American  Federation  of  Labor. 

“(Signed)  Homer  B.  Hill, 

“ President,  Executive  Committee,  Soo 

Line  Shop  Employees’  Association. 

“(Signed)  T.  W.  Flannagan, 

11  Assistant  to  General  Manager,  Minneapolis, 

St.  Paul  & Sault  Ste.  Marie  Railway  Co. 

“ Minneapolis,  Minn.,  December  17,  1923.” 

After  the  result  of  the  ballots  was  determined,  a representative  of  the 
machinists  and  blacksmiths  requested  that  the  carrier  proceed  to  negotiate 
rules  and  working  conditions  governing  those  particular  crafts.  This  the  car- 
rier declined  to  do  on  the  ground  that  the  election  had  been  held  to  determine 
the  wishes  of  a majority  of  the  shop  employees  as  to. what  organization  should 
represent  them,  and  that  as  the  total  votes  showed  a majority  of  all  crafts  in 
favor  of  the  Soo  Line  Shop  Employees’  Association,  it  could  not,  therefore, 
recognize  System  Federation  No.  66  as  representing  any  of  the  employees  of 
the  shop  crafts. 

The  form  of  the  ballot  which  was  jointly  agreed  upon  was  substantially  in 
accord  with  Decision  No.  218,  a separate  ballot  being  prepared  and  distributed 
for  each  of  the  respective  crafts.  The  final  tabulation,  which  is  quoted  herein, 
was  made  by  crafts  with  the  results  as  shown. 

The  question  before  the  Railroad  Labor  Board  for  decision  is  whether  or 
not  the  total  vote  of  all  crafts  should  be  considered  to  determine  representa- 
tion or  whether  each  craft  should  be  considered  as  a unit  for  this  purpose. 
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Opinion. — * * * An  examination  of  Decision  No.  218  and  its  addendum 

will  disclose  that  the  Railroad  Labor  Board  definitely  decided  that  repre- 
sentation should  be  determined  by  each  craft. 

The  information  and  data  before  the  board  would  indicate  that  where  the 
Railway  Employees’  Department,  American  Federation  of  Labor,  has  repre- 
sented anyone,  or  all  of  the  six  shop  crafts  in  the  past,  such  representation 
had  been  concurred  in  by  a majority  of  each  craft  individually,  and  that  such 
representation  has  never  been  determined  on  the  basis  of  the  majority  of  all 
crafts. 

In  the  present  instance,  the  carrier  contends  that  the  vote  cast  by  crafts 
other  than  the  machinists  and  blacksmiths  may  be  used  to  determine  the 
organization  which  is  to  represent  the  machinists  and  blacksmiths,  although 
each  of  those  two  crafts  decided  to  be  represented  by  System  Federation  No. 
66,  while  a majority  of  each  of  the  other  four  crafts  voted  for  the  company 
union.  The  board  can  not  agree  with  the  contention  of  the  carrier  because 
the  machinists  and  blacksmiths  are  clearly  within  their  rights  in  this  case. 

Decision. — (a)  Yes.  (6)  Yes. 

For  several  months  subsequent  to  the  issuance  of  Decision  No. 
2143  the  representatives  of  the  machinists  and  blacksmiths  sought 
to  have  the  carrier  conduct  negotiations  as  provided  in  said  decision. 
They  were  put  off  from  time  to  time  by  the  carrier,  who  first  claimed 
that  a majority  of  the  total  vote  cast  determined  the  organization 
authorized  to  represent  all  crafts,  irrespective  of  the  craft  vote. 
This  contention  was  subsequently  discarded  and  the  contention  made 
that  because  of  “ elapsed  time  ” and  other  elements  the  carrier  was 
now  of  the  opinion  that  the  machinists  and  blacksmiths  were  in 
favor  of  being  represented  by  the  company  union. 

The  Soo  Line  Shop  Employees’  Association  likewise  sought  to 
repudiate  the  result  of  the  election,  by  protesting  Decision  No.  2143 
under  date  of  March  IT,  1924. 

Under  date  of  April  4,  1924,  the  board  answered  the  protest  in 
part  as  follows: 

This  is  to  advise  that  your  communication  and  petition  were  considered  by 
the  Railroad  Labor  Board  in  executive  session,  and  I am  instructed  to  advise 
you  that  your  request  that  further  hearing  be  held  in  connection  with  this 
case  Is  hereby  denied. 

From  the  outset  this  carrier  and  a majority  of  the  Railroad  Labor 
Board  have  been  in  apparent  accord  and  determined  to  destroy  the 
bona  fide  organizations  of  shop-craft  employees,  substituting  therefor 
the  company  union.  The  justification  for  this  opinion  is  readily 
at  hand  in  records  of  the  board  and  in  Decisions  No.  1836  (IV,  It.  L. 
B.  413)  and  No.  2143  (V,  It.  L.  B.  133). 

The  majority  of  the  board,  having  disregarded  the  principles  of 
justice  and  reasonableness  and  the  fact  that  the  standard  recognized 
railroad  labor  organizations  have  rights  under  the  law  which  no  man 
or  set  of  men  should  dare  disregard,  if  they  have  respect  for  and 
expect  others  to  respect  lawful  methods  and  orderly  procedure, 
seemingly  have  no  difficulty  in  adjusting  themselves  to  a frame  of 
mind  that  precludes  justice  in  the  case  of  the  Federated  Shop  Crafts 
in  this  dispute. 

I desire  to  quote  from  the  minutes  of  the  executive  meeting  of  the 
Railroad  Labor  Board,  held  January  26,  1925,  the  date  on  which 
Decision  No.  2846  was  adopted : 

Mr.  Wharton  stated : 

“ After  a lengthy  discussion  of  the  issues  involved  in  this  case,  it  is  apparent 
that  a majority  of  the  board  has  reached  the  conclusion  that  it  will  recon- 
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sider  its  former  decision  and  annul  the  election  previously  held  under  the 
direction  of  the  board. 

“ I move  as  a substitute  for  the  decision  last  proposed — 

“ That  an  election  of  all  of  the  crafts  involved  in  this  original  dispute  be 
conducted  in  accordance  with  the  provisions  laid  down  in  the  board’s  Decision 
No.  218  and  addenda  thereto,  and  that  within  30  days  after  the  holding  of 
said  election  the  carrier  shall  meet  and  negotiate  with  the  representatives  of 
the  respective  crafts  or  with  representatives  selected  by  them. 

“ This  decision  shall  be  understood  to  mean  that  each  craft  will  determine 
representation  for  that  craft.” 

The  question  was  upon  the  adoption  of  Mr.  Wharton’s  substitute.  Vote 
taken  resulted  as  follows : 

Ayes : Messrs.  Wharton,  McMenimen,  Grable,  Morrow. 

Noes : Messrs.  Higgins,  Elliott,  Baker,  Hooper. 

Present  not  voting:  Mr.  Hanger. 

Mr.  Wharton’s  substitute,  therefore,  failed  of  adoption  on  account  of  not 
having  received  a majority  nor  the  number  of  votes  required  by  the  transporta- 
tion act,  1920. 

I also  desire  to  quote  the  following  from  the  dissenting  opinion  in 
Decision  No.  1836  (IV,  R.  L.  B.  413),  Railway  Employees’  Depart- 
ment, American  Federation  of  Labor  (Federated  Shop  Crafts)  v. 
Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co.  (pp.  422,  423). 

The  decision  promulgated  by  the  majority  sets  aside  an  agreement  duly 
entered  into  by  and  between  this  carrier  and  the  Federated  Shop  Crafts — the 
agreement  simply  provided  for  the  return  to  service  of  the  striking  employees 
under  certain  conditions,  including  the  continuation  of  the  working  rules  and 
rates  of  pay  which  had  been  established  by  decisions  of  the  board — and  sub- 
stitutes in  lieu  thereof  a so-called  agreement  brought  into  existence  as  a result 
of  negotiations  conducted  with  a committee  of  employees  selected  at  the  insti- 
gation of  the  carrier,  most  of  whom  were  destined  to  leave  the  service  as  a 
result  of  the  return  of  the  strikers.  The  fact  that  the  men  went  on  strike 
has  no  relation  to  the  present  issue.  The  strike  was  settled  by  agreement 
between  the  carrier  and  representatives  of  the  striking  employees,  and  the 
question  that  was  before  the  board  only  related  to  subsequent  negotiations 
and  agreements. 

A PALPABLE  FRAUD 

A palpable  fraud  has  been  committed  by  the  carrier  in  collusion  with  certain 
of  its  employees,  and  the  majority  of  the  Railroad  Labor  Board,  in  the  opinion 
of  the  undersigned,  has  become  a party  to  the  fraud  in  the  promulgation  of 
this  decision,  which  seeks  to  compel  the  employees  represented  by  the  Fed- 
erated Shop  Crafts  to  have  their  agreement  set  aside  without  due  process. 

THE  POSITION  OF  THE  FEDERATED  SHOP  CRAFTS 

The  representatives  of  the  Federated  Shop  Crafts  only  ask  that  the  terms 
of  the  settlement,  the  provisions  of  the  agreement,  and  the  rules  of  procedure 
promulgated  by  the  board  (as  to  who  represents  a majority  of  each  craft  or 
class  if  such  dispute  exists)  be  observed. 

As  the  board  has  denied  these  requests — and  for  all  practical  purposes  the 
board  represents  a court  of  last  appeal — the  Federated  Shop  Crafts,  which 
claim  to  represent  a majority  of  the  employees  directly  affected  and  who 
have  had  their  agreement  abrogated  by  this  decision,  is  now  compelled  to 
start  proceedings  that  will  create  a new  dispute  or  else  take  matters  in  their 
own  hands  at  the  risk  of  being  branded  as  “ outlaws.”  The  undersigned 
believes  the  latter  course  would  be  unwise  under  existing  circumstances  and 
conditions. 

The  members  of  the  Railroad  Labor  Board  who  voted  for  this  decision  are 
Messrs.  Hooper,  Barton,  Hanger,  Baker,  Elliott,  and  Higgins  (pp.  422,  423). 

It  will  be  noted  that  an  agreement  held  by  the  Federated  Shop 
Crafts  can  be  easily  set  aside  by  the  majority,  just  as  easily  as  they 
disregard  decisions  of  the  board  when  the  whim  strikes  them. 
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There  is  no  just  ground  for  the  action  of  the  majority  in  this  case. 
I know  what  I am  saying,  for  I have  heard  the  arguments  advanced 
in  the  executive  sessions,  and  the  farcical  pretext  of  impartial  deal- 
ing with  the  Federated  Shop  Crafts  in  this  case  is  enough  to  sicken 
one  and  destroy  any  hope  of  justice  and  fair  dealing. 

This  decision  was  adopted  by  the  votes  of  Messrs.  Hooper,  Hanger, 
Baker,  Elliott,  and  Higgins.  Messrs.  Morrow,  Grable,  McMenimen, 
and  Wharton  opposed. 

A.  O.  Wharton. 

SUPPORTING  OPINION 

The  intemperate  criticisms  of  the  dissenting  opinion  are  directed 
against  a decision  of  the  Railroad  Labor  Board  that  does  no  injury  to 
anyone  but  will  finally  clear  up  a misunderstanding  that  has  existed 
among  the  shop  employees  of  the  “ Soo  Line  ” since  December,  1923. 
The  justification  of  the  decision  is  best  expressed  in  that  part  of  the 
opinion  reading : 

On  account  of  the  circumstances  peculiar  to  this  case  and  because  of  the 
discord  that  has  been  engendered  by  this  situation,  it  seems  that  the  closest 
approximation  to  practical  justice  that  can  be  attained  will  be  to  permit  these 
two  crafts  to  hold  an  election  that  will  afford  them  the  opportunity  of 
definitely  deciding  whether  or  not  they  desire  to  be  represented  by  an  organi- 
zation other  than  that  which  represents  the  other  four  crafts.  If  they  desire 
thus  to  deviate  from  past  practices,  it  is  their  right  to  do  so,  and  the  carrier 
has  formally  stated  before  the  board  that  it  will  recognize  such  a result  and 
negotiate  accordingly. 

A part  of  the  dissent  reads  as  follows : 

From  the  outset  this  carrier  and  a majority  of  the  Railroad  Labor  Board 
have  been  in  apparent  accord  and  determined  to  destroy  the  bona-fide  organi- 
zations of  shop-craft  employees,  substituting  therefor  the  company  union. 

A careful  perusal  of  Decisions  Nos.  1836  and  2143,  which  are  cited 
as  a justification  for  this  statement,  will  satisfy  any  fair-minded 
person  to  the  contrary ; and  that  the  board  has  been  fair  and  impar- 
tial in  maintaining  the  rights  of  bona-fide  labor  organizations  is  fully 
proven  by  Decisions  No.  1838  (IV,  R.  L.  B.  424)  and  addendum 
thereto,  No.  1972  (IV,  R.  L.  B.  629),  No.  2130  (V,  R.  L.  B.  110),  No. 
2781  (VI,  R.  L.  B.  15),  and  others. 

The  substitute  decision  proposed  by  the  dissenting  member  which 
provided  for  the  holding  of  an  election  for  the  other  four  classes  of 
shop  employees  was  entirely  beyond  the  jurisdiction  of  the  Railroad 
Labor  Board.  It  must  be  remembered  that  the  dispute  which  the 
board  is  now  considering  grew  out  of  the  proposal  to  hold  a new 
election  for  the  two  crafts  involved  in  this  case.  The  question  of 
holding  a new  election  for  the  other  four  crafts  is  not  in  issue  and 
was  not  presented  to  the  board.  The  board  has  no  authority  to  reach 
out  and  include  the  other  four  classes  of  employees  in  the  decision  of 
this  case  to  which  they  are  not  parties  and  in  which  they  have  not 
been  heard.  Such  an  action  would  be  a high-handed  injustice  to  the 
employees  affected  and  a flagrant  violation  of  the  Transportation 
Act. 


Samuel  Higgins. 
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DECISION  NO.  2847.— DOCKET  3758 

Chicago,  III.,  January  26,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question . — Are  Walter  Cicvarek,  Anton  Dahlke,  Edward  Fralik, 
John  Loby,  Mike  Landsinger,  Stanley  Rupurt,  and  Janies  Sarb, 
track  employees,  section  25,  Adams,  Wis.,  Madison  division,  entitled 
to  pay  at  the  prorata  hourly  rate  after  the  regular  day’s  work  for 
time  waiting  and  traveling  on  work  train,  February  8,  1928? 

Statement. — The  dispute  has  reference  to  certain  section  laborers 
who  were,  on  February  8,  1923,  required  by  directions  of  the  carrier 
to  perform  certain  work-train  service,  and  who  traveled  back  to 
their  home  station  after  their  regular  assigned  hours,  for  which 
they  were  allowed  half-time  rate.  Rule  43  of  the  agreement  in 
effect  on  this  property,  reads  as  follows : 

Employees  not  in  outfit  cars  will  be  allowed  straight  time  when  traveling 
by  train  by  direction  of  the  management  during  regular  work  period  and  one- 
half  time  rate  during  overtime  hours,  whether  on  or  off  assigned  territory. 

The  particular  service  in  question  was  as  follows:  On  February 
8,  1923,  the  employees  in  question  were  required  to  and  did  report 
at  Adams  at  7 a.  m.,  the  regular  starting  time  of  their  assignment; 
they  deadheaded  on  the  work  train  from  Adams  to  Dalton,  Wis., 
for  the  purpose  of  unloading  cinders  at  the  latter  point;  they  ar- 
rived at  Dalton  at  9.30  a.  m.  and  worked  at  that  point  unloading 
cinders  until  3.45  p.  m.,  exclusive  of  the  meal  period;  they  departed 
from  Dalton,  deadheading  at  3.45  p.  m.,  and  arrived  at  Adams, 
their  home  point,  at  7 p.  m.,  for  which  they  were  allowed  8 hours 
at  prorata  rate  for  travel  time  and  service  performed  during  their 
regular  assignment,  7 a.  m.  to  4 p.  m.,  exclusive  of  the  meal  period ; 
and  3 hours  at  one-half  prorata  rate  for  waiting  and  travel  time, 
4 p.  m.  to  7 p.  m. 

The  employees  base  their  claim  on  a communication  from  the 
assistant  general  manager  of  the  carrier,  dated  November  4,  1923, 
reading  in  part  as  follows : 

It  is  my  understanding  that  the  claim  of  Foreman  Jennings  and  laborers 
at  Whitewood,  S.  Dak.,  is  similar  to  claim  of  Messrs.  Colby  and  Clews,  coal 
passers,  Scranton,  Iowa,  with  respect  to  compensation  for  waiting  time. 
******* 

With  the  understanding  indicated  in  the  preceding  paragraph,  suggest  that 
this  claim  be  held  in  abeyance  pending  decision  of  the  board  on  cases  re- 
ferred to. 

Decision  No.  1763  (IY,  R.  L.  B.  321)  disposed  of  the  claim  relative 
to  Messrs.  Colby  and  Clews  referred  to  in  the  above-quoted  com- 
munication. 

The  representative  of  the  carrier  admits  having  written  the  letters 
referred  to,  but  calls  attention  to  the  board’s  communication  of 
September  26,  1923,  addressed  to  the  carrier  in  reply  to  a request  for 
a rehearing,  reading  as  follows : 

The  character  of  service  involved  in  this  dispute  was  not  covered  by  any 
rule,  and  for  that  reason  neither  the  contention  of  the  carrier  nor  the  employ- 
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ees  could  be  sustained,  and  it  was  necessary  for  the  Railroad  Labor  Board  to 
decide  a just  and  reasonable  basis  of  payment  for  this  class  of  service,  hence 
the  issuance  of  Decision  No.  1763. 

The  carrier  states  that  when  the  communications  referred  to  were 
written  it  was  with  the  understanding  that  the  decision  of  the 
Railroad  Labor  Board  would  be  predicated  upon  the  rules  in  the 
current  agreement,  but  that  in  accordance  with  the  board’s  own  lan- 
guage it  had  decided  the  specific  claim  on  its  merits,  and  for  that 
reason  it  would  seem  that  the  case  now  under  consideration  should 
likewise  be  considered  on  its  merits. 

Opinion. — The  rules  of  the  agreement  very  clearly  indicate  the 
varied  classes  of  service  required.  The  following  is  illustrative : 

Rule  26  provides  for  prorata  rates  to  be  paid  for  the  ninth  and 
tenth  hour  and  time  and  one-half  thereafter. 

Rule  27  provides  for  pay  for  men  required  to  wTork  full-day  or 
less-than-full-day  periods  on  Sundays  and  holidays. 

Rule  28  provides  for  pay  when  called. 

Rule  29  provides  for  pay  when  required  to  be  on  duty  continuous 
with  and  in  advance  of  regular  work  period. 

Rule  32  provides  that  no  assigned  hours  will  be  designated  for 
employees  performing  intermittent  service  requiring  them  to  work, 
wait,  or  travel,  as  regulated  by  train  service  and  the  character  of 
their  work  and  when  hours  can  not  be  definitely  regulated. 

Rule  34  provides  that  the  work  period  for  regularly  assigned  serv- 
ice will  be  designated  and  is  not  to  be  changed  without  first  giving 
the  employees  affected  36  hours’  notice. 

Rules  34,  35,  36,  37,  and  38  provide  for  the  varying  starting  time 
of  regular  assigned  shifts. 

Rule  42  relates  to  employees  paid  on  a monthly  basis. 

Rule  43  provides  method  of  pay  for  employees  not  in  outfit  cars. 

Rule  44  provides  method  of  pay  for  employees  who  travel  on  or  off 
assigned  territory  in  boarding  cars  (outfit  cars). 

Rule  47  provides  method  of  paying  employees  temporarily  or  per- 
manently assigned  to  duties  requiring  variable  hours  wmrking  on  or 
traveling  over  assigned  territory  and  away  from  and  out  of  reach  of 
their  regular  boarding  and  lodging  places  or  outfit  cars. 

The  board  does  not  believe  that  the  rules  which  deal  with  the  time 
allowance  for  the  group  of  employees  (such  as  bridge  and  building 
gangs  or  construction  gangs)  assigned  to  outfit  cars,  and  those  per- 
forming relatively  the  same  class  of  service  but  not  regularly  as- 
signed to  outfit  cars  are  applicable  to  employees  whose  duties  and 
assignments  are  not  comparable,  such  as  men  regularly  assigned  as 
crossing  watchmen,  roadway  shop  employees,  section  gangs,  bridge 
and  building  forces  regularly  assigned  to  yard,  shop,  or  millwork, 
coal-chute  employees,  and  shop  and  roundhouse  laborers. 

Without  further  detail  the  board  believes  that  the  distinction  is 
quite  clear  and  decides  accordingly. 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees 
in  question  shall  be  paid  overtime  as  provided  in  rule  26;  i.  e.,  pro 
rata  for  the  ninth  and  tenth  hours  and  thereafter  at  the  rate  of 
time  and  one-half  on  the  minute  basis. 
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DECISION  NO.  2848.— DOCKET  3935 

Chicago,  III.,  January  26,  1925 


Order  of  Railroad  Telegraphers  v.  New  Orleans  Great  Northern  Railroad  Co. 

Question,. — Dispute  as  to  what  shall  constitute  just  and  reasonable 
rules  governing  working  conditions. 

Statement. — In  conformity  with  the  provisions  of  the  transporta- 
tion act,  1920,  this  carrier  and  its  employees  represented  by  the 
organization  named  herein  have  held  or  attempted  to  hold  con- 
ferences on  the  subject  matter  of  this  dispute,  and  all  questions  not 
decided  in  such  conferences  were  referred  to  the  Railroad  Labor 
Board  for  decision. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
submitted  that  the  following  is  just  and  reasonable  with  respect  to 
each  of  the  questions  shown  by  the  submissions  of  both  parties  to  be 
in  dispute : 

Article  I.  Scope 


Question  {a). — Shall  position  of  operator  in  office  of  vice  presi- 
dent and  general  manager  be  included  in  the  agreement? 

Answer. — Yes. 

Question  ( b ). — Shall  positions  of  freight  agent  at  Bogalusa,  La., 
ticket  agent  at  Bogalusa,  and  agent  at  Columbia,  Miss.,  be  included 
in  the  agreement? 

Answer. — This  question  is  remanded  to  the  carrier  and  employees 
for  conference  and  further  negotiations  under  the  provisions  of  the 
regulations  of  the  Interstate  Commerce  Commission  in  Ex  parte  72, 
dated  February  5,  1924. 

The  following  rules  shall  be  incorporated  in  the  agreement : 
Article  II.  Minimum  Rate 


Employees  covered  by  this  agreement  will  be  paid  on  the  hourly 
basis. 


Article  IY.  Intermittent  Service 


(b)  At  small  nontelegraph  or  nontelephone  agencies  where  service 
is  intermittent,  8 hours’  actual  time  on  duty  within  a spread  of  12 
hours  shall  constitute  a day’s  work.  Employees  filling  such  posi- 
tions shall  be  paid  overtime  for  all  time  actually  on  duty  or  held 
for  duty  in  excess  of  8 hours  from  the  time  required  to  report  for 
duty  to  the  time  of  release  within  12  consecutive  hours,  and  also  for 
all  time  in  excess  of  12  consecutive  hours,  computed  continuously 
from  the  time  first  required  to  report  until  final  release.  Time 
shall  be  counted  as  continuous  service  in  all  cases  where  the  interval 
of  release  from  duty  does  not  exceed  one  hour. 

Exceptions  to  the  foregoing  paragraph  shall  be  made  for  indi- 
vidual positions  when  agreed  to  between  the  management  and  duty 
accredited  representatives  of  the  employees.  For  such  excepted  posi- 
tions the  foregoing  paragraph  shall  not  apply. 

This  rule  shall  not  be  construed  as  authorizing  the  working  of 
split  tricks  where  continuous  service  is  required. 
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Intermittent  service  is  understood  to  mean  service  of  a character 
where  during  the  hours  of  assignment  there  is  no  work  to  be  per- 
formed for  periods  of  more  than  one  hour’s  duration  and  service 
of  the  employees  can  not  otherwise  be  utilized. 

Employees  covered  by  this  rule  will  be  paid  not  less  than  8 hours 
within  a spread  of  12  consecutive  hours. 

Article  IV.  Overtime 

(g)  Except  as  otherwise  provided,  time  worked  in  excess  of  8 
hours,  exclusive  of  meal  period,  on  any  day,  will  be  considered  over- 
time and  paid  on  the  actual  minute  basis  at  time  and  one-half  rate. 

Article  XI.  Starting  Time 

Regular  assignments  shall  have  a fixed  starting  time  and  the  regu- 
lar starting  time  shall  not  be  changed  without  at  least  36  hours’ 
notice  to  the  employees  affected. 

The  spread  of  the  starting  time  shall  be  fixed  by  agreement  be- 
tween the  duly  authorized  representatives  of  the  carrier  and  the 
duly  authorized  representatives  of  the  employees. 

Where  three  consecutive  shifts  are  worked,  covering  the  24-hour 
period,  no  shift  will  have  a starting  time  after  12  o’clock  midnight 
and  before  6 a.  m. 

APPLICATION  AND  INTERPRETATION 

The  rules  promulgated  in  this  decision  shall  be  effective  March  1, 
1925. 

Should  a dispute  arise  between  the  management  and  the  employees 
as  to  the  meaning  and  intent  of  this  decision  which  can  not  be 
decided  in  conference  between  the  parties  interested,  the  dispute  shall 
be  handled  in  accordance  with  the  provisions  established  in  the 
transportation  act,  1920. 


DECISION  NO.  2849.— DOCKET  3934 

Chicago,  III.,  January  26,  1925 

Order  of  Railroad  Telegraphers  v.  New  Orleans  Great  Northern  Railroad  Co. 

Question. — Adjustment  in  rates  of  compensation  of  employees 
covered  by  the  telegraphers’  agreement. 

Decision. — The  Railroad  Labor  Board  remands  this  dispute  to 
the  parties  with  the  direction  that  they  confer  promptly  in  an  effort 
to  agree  on  an  hourly  rate  for  each  of  the  positions  included  in  the 
schedule  which  shall  apply  under  existing  rules  modified  by  Decision 
No.  2848  (VI,  R.  L.  B.  114). 

In  negotiating  the  rates  the  parties  shall  take  into  consideration 
the  relevant  circumstances  specified  in  paragraph  ( d ),  section  307, 
Title  III  of  the  transportation  act,  1920. 

If  agreement  is  not  reached,  the  matter  may  be  resubmitted  to  the 
Railroad  Labor  Board  for  decision. 
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DECISION  NO.  2850.— DOCKET  3872 

Chicago,  III.,  January  26,  1925. 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — What  is  proper  compensation  for  Joseph  Primus  and 
Thomas  Zeman,  bridge  and  building  employees,  Madison  division, 
for  January  15,  22,  and  25,  1923? 

Statement. — The  following  is  quoted  from  the  submission : 

Statement. — On  January  15,  22,  and  25,  1923,  Messrs.  Primus  and  Zeman 
were  required  by  direction  of  the  management  to  leave  their  regular  head- 
quarters at  5.32  a.  m.,  for  the  purpose  of  performing  work  at  an  outlying 
point,  and  were  allowed  compensation  from  5.32  a.  m.  scheduled  departing 
time  of  the  train  until  7 a.  m.  regular  starting  time  for  work,  under  provi- 
sions of  rule  43,  current  agreement,  reading : 

“ Employees  not  in  outfit  cars  will  be  allowed  straight  time  when  traveling 
by  train  by  direction  of  the  management  during  regular  work  period,  and  one- 
half  time  rate  during  overtime  hours,  whether  on  or  off  assigned  territory. 

“ Employees  will  not  be  allowed  time  while  traveling  in  the  exercise  of 
seniority  rights,  or  between  their  homes  and  designated  assembly  points,  or 
for  other  personal  reasons.” 

Claim  is  made  by  the  employees  for  time  and  one-half  from  5.32  a.  m.  to 
7 a.  m.,  under  provisions  of  rule  29  of  the  agreement,  reading : 

“ Except  as  otherwise  provided  in  these  rules,  employees  will  be  allowed 
rate  and  one-half  on  minute  basis  for  service  performed  continuous  with  and 
in  advance  of  regular  work  period.” 

Employees'  position . — Messrs.  Primus  and  Zeman  are  members  of  a regular 
bridge  and  building  crew  with  headquarters  at  Adams,  Wis.,  and  their  regular 
assignment  is  from  7 a.  m.  to  4 p.  m.,  with  one  hour  oft  for  the  midday  lunch. 
On  January  15,  22,  and  25,  1923,  they  were  required  by  direction  of  the  man- 
agement to  secure  necessary  tools  and  leave  Adams  on  train  No.  402  due  to 
leave  that  point  at  5.32  a.  m.,  and  were  only  allowed  half-time  rate  up  until 
the  commencement  of  their  regular-day  assignment. 

On  June  27,  1921,  a dispute  concerning  working  rules  was  jointly  submitted 
to  your  honorable  board  for  decision.  The  submission  as  drafted  showed  rules 
which  were  in  dispute,  also  rules  which  has  been  agreed  to  by  the  representa- 
tives of  the  carrier  and  employees,  and  in  the  agreed-to-rules  column  appeared 
rule  30,  which  is  now  rule  29  of  the  effective  agreement,  and  reads  as  follows : 

“ Rule  29.  Except  as  otherwise  provided  in  these  rules  employees  will  be 
allowed  rate  and  one-half  on  the  minute  basis  for  service  performed  con- 
tinuous with  and  in  advance  of  regular  work  period.” 

Rule  43  of  existing  agreement  appeared  as  disputed  rule  44  in  the  above- 
referred-to  submission  and  was  decided  by  the  board  in  their  Decision  No. 
501,  the  same  being  section  (m)  of  Article  V of  said  decision  and  reads  as  fol- 
lows : 

“(m)  Travel  time. — The  employees  not  in  outfit  cars  will  be  allowed  straight 
time  traveling  by  train  by  direction  of  the  management  during  regular  work 
period,  and  one-half  time  rate  during  overtime  hours,  whether  on  or  off  as- 
signed territory.  Employees  will  not  be  allowed  time  while  traveling  in  the 
exercise  of  seniority  rights,  or  between  their  homes  and  designated  assembly 
points,  or  for  other  personal  reasons.”  (II,  R.  L.  B.  469.) 

We  do  not  believe  that  in  the  promulgation  of  Decision  No.  501  it  was  the 
intention  of  your  honorable  board  to  incorporate  therein  any  rules  or  pro- 
visions that  would  in  any  way  supersede  or  annul  rules  which  had  been  agreed 
to  by  the  representatives  of  the  carrier  and  employees.  Therefore,  it  is  our 
belief  that  section  (m),  Article  V,  of  Decision  No.  501,  should  not  supersede 
in  any  manner  the  provisions  of  rule  29  of  existing  agreement,  and  we  request 
your  honorable  board  to  render  decision  in  this  dispute. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  no  service  was  per- 
formed by  these  employees  prior  to  regular  starting  time,  7 a.  m. ; therefore, 
the  provisions  of  rule  29  are  not  applicable. 
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The  employees  were  directed  to  deadhead  on  a train  departing  from  regular 
assembling  point  at  5.32  a.  m.,  and  were  compensated  in  accordance  with  pro- 
visions of  rule  43  of  the  agreement  from  time  train  was  scheduled  to  depart 
until  they  commenced  work  at  the  outlying  point  at  their  regular  starting 
time,  and  compensation  as  allowed  is  proper. 

Opinion. — Section  (w),  Article  V of  Decision  No.  501,  which  is 
similar  to  rule  43  of  the  agreement  entered  into  by  the  parties  to  this 
dispute,  was  designed  to  deal  with  a limited  number  of  employees  in 
the  maintenance-of-way  department,  i.  e.,  bridge  and  building  gangs, 
including  painters,  carpenters,  masons,  and  ironworkers,  and  their 
helpers  and  necessary  laborers  regularly  assigned  to  this  service, 
who  (a)  were  regularly  assigned  to  and  operated  from  outfit  cars, 
traveling  from  point  to  point  on  assigned  or  unassigned  territory, 
and  (b)  employees  performing  the  same  class  of  work,  but  who  are 
not  assigned  to  outfit  cars. 

Other  rules  in  Decision  No.  501  and  the  negotiated  agreements, 
clearly  define  how  and  when  overtime  will  be  paid.  These  rules  in- 
clude payment  for  calls  before  and  after  the  regular  hours  have  been 
worked,  also  for  time  worked  continuous  with  and  in  advance  of 
the  regular  work  period,  and  properly  apply  to  all  classes  of  em- 
ployees and  for  all  service  rendered,  excepting  that  the  classes  of 
employees  regularly  assigned  to  outfit  cars,  or  the  same  classes  per- 
forming the  same  kind  of  service  but  not  assigned  to  outfit  cars  who, 
when  traveling  by  train  by  direction  of  the  management,  come  under 
the  rules  governing  travel  pay. 

Decision. — For  the  reason  expressed  in  the  foregoing  opinion,  the 
Railroad  Labor  Board  decides  that  rule  43  of  the  current  agreement 
is  applicable  to  the  service  in  question.  ’The  claim  of  the  employees 
is  therefore  denied. 


DECISION  NO.  2851.— DOCKET  3944 

Chicago,  III.,  January  27,  1925 

American  Federation  of  Railroad  Workers  v.  Pittsburgh  & Lake  Erie  Rail- 
road Co. 

Question. — Are  section  foremen  and  pumpers  in  the  maintenance- 
of-way  department  entitled  to  vacation  and  sick-leave  privileges 
without  deduction  in  pay  ? 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Allowance  of  vacation  and  sick-leave  privileges 
to  section  foremen  and  pumpers  in  the  maintenance-of-way  department  were 
discontinued  by  the  carrier,  effective  April  1,  1922. 

Employees'  position. — Request  that  practice  of  granting  section  foremen 
and  pumpers  in  the  maintenance-of-way  department  vacation  and  sick-leave 
privileges  with  pay  be  continued. 

The  national  agreement  between  the  Director  General  of  Railroads  in 
respect  to  railroads  in  Federal  operation  and  employees  thereon  represented 
by  the  United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway 
Shop  Laborers,  was  worked  under  by  the  employees  of  the  Pittsburgh  & 
Lake  Erie  Railroad  Co.,  and  the  rules,  which  govern  the  working  conditions 
of  the  class  of  employees  involved  in  this  dispute,  did  not  contain  any  spe- 
cific rule  covering  vacation  and  sick-leave  privileges  with  pay,  nor  did  the 
agreement  negotiated  by  the  oflfcials  of  the  Pittsburgh  & Lake  Erie  Railroad 
Co.  and  the  representatives  of  the  American  Federation  of  Railroad  Workers, 
effective  May  21,  1923,  contain  any  specific  rule  covering  vacation  or  sick- 
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leave  privileges  with  pay  for  this  class  of  employees,  but  correspondence  be- 
tween the  officials  of  the  Pittsburgh  & Lake  Erie  Railroad  Co.  and  the  repre- 
sentatives of  the  American  Federation  of  Railroad  Workers,  from  May  31, 
1922,  to  September  5,  1923,  was  pending  for  a favorable  settlement  until  Sep- 
tember 7,  1923. 

Prior  to  the  effective  date  of  the  national  agreement  it  was  the  practice 
on  this  carrier  to  grant  annual  vacation  and  sick-leave  privileges  with  pay 
to  section  foremen  and  pumpers  in  the  maintenance-of-way  department.  On 
April  1,  1922,  instructions  were  posted  by  the  seven  supervisors  of  tracks  of 
the  Pittsburgh  & Lake  Erie  Railroad  Co.  as  follows: 

“ We  have  been  instructed  that,  effective  at  once,  no  vacation  or  sick-leave 
with  pay  will  be  granted  for  any  employee  who  is  subject  to  overtime  pay- 
ment for  service  in  excess  of  eight  hours  per  day  and  six  days  per  week.” 

We  contend  that  inasmuch  as  it  has  been  the  practice  to  grant  vacation 
and  sick-leave  privileges  with  pay  to  section  foremen  and  pumpers  from  May, 
1902,  until  discontinued  on  the  above  date,  such  employees  are  still  entitled 
to  vacation  and  sick-leave  privileges  with  pay,  and  that  this  practice  should 
not  have  been  rescinded  by  the  carrier  unless  agreed  to  by  the  employees  or 
.so  decided  by  the  Railroad  Labor  Board. 

We  do,  therefore,  request  that  the  carrier  be  directed  to  continue  this 
practice  until  such  time  as  a revision  can  be  made  in  the  agreement  covering 
this  class  of  employees. 

Carrier's  position. — The  allowance  of  vacation  and  sick-leave  privileges  to 
section  foremen  and  pumpers  in  the  maintenance-of-way  department,  the 
question  raised  by  the  committee,  when  granted,  was,  in  part,  a gratuity  and, 
in  part,  remuneration  for  other  service  rendered. 

When  these  vacation  privileges  were  originally  granted,  section  foremen 
and  pumpers  were  paid  on  a monthly  basis  with  no  overtime,  and  it  is  obvious 
that  in  this  class  of  service  overtime  work  was  not  infrequent  and  for  that 
reason  vacation  and  sick  leave  was  allowed  in  lieu  of  payment  for  overtime. 

During  the  Federal  administration  of  the  railroads,  overtime  payments  be- 
came mandatory  under  Supplement  8 to  General  Order  No.  27,  and  have 
since  continued  under  agreemepts  negotiated  with  this  organization. 

It  is  the  position  of  the  carrier  that  the  conditions  under  which  the  men 
work  are  now  entirely  different  than  they  were  when  these  privileges  were 
granted,  and  the  management  does  not  feel  that  it  could  consistently  continue 
the  vacation  and  sick-leave  privileges  to  these  classes  of  employees  any  more 
than  it  could  grant  the  privileges  to  shopmen  or  other  employees  who  are 
time  workers  on  an  hourly  basis. 

Opinion. — The  allowance  of  vacation  and  sick-leave  privileges 
with  pay  was  established  at  a time  when  the  employees  in  question 
were  paid  a monthly  rate  of  pay  for  all  services  rendered  on  the 
basis  of  365  days  a year.  Under  the  rules  of  the  existing  agreement 
the  employees  in  question  receive  extra  compensation  for  overtime 
service  on  the  basis  of  306  days  a year.  The  following  appears  in 
the  record  of  the  oral  hearing  conducted  in  connection  with  this 
case : 

Mr.  Richardson  (carrier).  You  will  have  to  admit  that  you  could  not 
specifically  give  an  illustration  showing  where  these  men  are  getting  less  now 
than  they  were  before.  On  the  other  hand,  you  lose  sight  of  this  one  factor, 
that  under  the  basis  when  the  men  were  granted  vacation  and  sick  leave, 
they  were  on  the  365-day  basis.  Under  the  present  basis  it  is  306  days,  with 
pay  for  Sundays  and  holidays,  and  every  minute  of  overtime,  which  was  not 
the  fact  when  vacations  and  sick-leave  privileges  were  granted. 

Mr.  Hoskins  (employees).  That  is  true.  (Transcript  of  Proceedings,  Docket 
3944,  p.  9.) 

The  practice  of  allowing  vacation  and  sick  leave  with  pay  was  not 
established  through  negotiations  between  the  carrier  and  its  em- 
ployees, nor  has  such  provision  been  incorporated  in  the  present  or 
previous  agreements  governing  these  classes;  but  it  was  granted  and 
continued  voluntarily  by  the  carrier  up  to  April  1,  1922.  The 
carrier,  therefore,  in  deciding  to  abolish  this  practice  did  not  violate 
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the  provisions  of  the  agreement  held  with  the  organization  party 
to  this  dispute.  The  position  of  the  carrier  is  further  sustained  by 
the  fact  that  sometime  subsequent  to  the  abolition  of  the  practice 
in  question,  an  agreement  was  duly  negotiated  to  a conclusion  which 
does  not  'in  any  manner  specify  that  vacations  and  sick  leaves,  or 
that  past  practices,  shall  be  continued. 

The  Railroad  Labor  Board  draws  a distinction  between  a nego- 
tiated rule  or  condition,  and  the  voluntary  establishment  of  an  un- 
written rule  or  condition.  A negotiated  rule  or  condition  is  abso- 
lutely binding  upon  the  parties  to  such  negotiation  until  such  rule 
or  condition  is  abrogated  or  changed  in  conformity  with  the  agree- 
ment and  the  transportation  act,  1920.  If,  however,  the  carrier 
establishes  a more  favorable  condition  for  some  specific  reason  with- 
out conference,  and  to  which  the  employees  raise  no  objection,  the 
carrier  is  privileged  to  discontinue  such  practice  when  the  condi- 
tions justifying  its  establishment  have  passed.  This  was  the  pre- 
cise condition  that  obtained  in  this  case. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
did  not  violate  the  provisions  of  the  agreement  in  effect  or  the  trans- 
portation act,  1920,  in  discontinuing  the  vacation  and  sick-leave 
privileges. 


DECISION  NO.  2852.— DOCKET  3980 

Chicago,  III.,  January  27,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — Request  for  the  reinstatement  of  John  Genato  formerly 
employed  as  section  foreman,  West  Chicago,  111. 

Statement. — Mr.  Genato  had  been  in  the  service  of  the  Chicago  & 
North  Western  Railway  Co.  for  approximately  20  years,  during 
which  time  he  served  3 years  as  assistant  foreman  and  17  years 
as  section  foreman.  On  November  26,  1923,  he  Avas  relieved  from 
the  position  of  section  foreman  on  account  of  his  alleged  general 
unsatisfactory  service,  it  being  the  contention  of  the  carrier  that 
the  track  under  his  supervision  was  not  being  properly  maintained 
notwithstanding  the  fact  that  his  attention  had  been  called  to  his 
alleged  neglect  of  duty  on  previous  occasions.  The  carrier  intro- 
duced a lengthy  argument  purporting  to  show  that  Mr.  Genato 
had  been  furnished  all  of  the  material  which  he  had  ordered  and 
also  a sufficient  number  of  men  to  take  care  of  the  section  under 
his  supervision. 

The  employees  claim  that  the  supervisory  duties  required  of  Mr. 
Genato  were  more  extensive  than  those  on  other  territories  having 
only  one  foreman;  and  further,  that  on  sections  carrying  responsi- 
bilities comparable  with  the  section  over  which  he  had  jurisdiction, 
an  assistant  foreman  was  furnished,  thereby  relieving  the  foreman 
of  entire  responsibility.  The  carrier  denies  this  statement,  but  states 
on  the  other  hand  that  there  are  territories  carrying  much  greater 
responsibility  on  which  only  one  foreman  is  employed.  The  em- 
ployees claim  that  he  was  not  furnished  will  all  of  the  material 
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ordered,  and  was  thereby  handicapped  in  the  performance  of  his 
work. 

The  carrier  contends  that  Mr.  Genato  was  offered  a position  of 
assistant  foreman  which  he  declined  to  accept.  Mr.  Genato  denies 
haying  been  offered  the  position  of  assistant  foreman,  but  states 
that  he  was  offered  the  position  of  track  walker  which  he  did  not 
feel  justified  in  accepting. 

The  employees  also  advance  extensive  argument  purporting  to 
show  that  Mr.  Genato’s  record  during  his  20  years’  service  with  the 
carrier  has  been  good,  and  that  the  work  Avas  performed  as  efficiently 
as  could  possibly  be  done,  considering  the  material  and  men  with 
which  he  was  furnished. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  for  the  reinstatement  of  John  Genato  to  the  posi- 
tion of  section  foreman  is  denied.  The  carrier’s  offer  to  assign 
Mr.  Genato  to  position  of  assistant  foreman  is  concurred  in  and, 
if  accepted,  he  shall  be  reinstated  with  his  seniority  rights  unim- 
paired but  without  pay  for  time  lost. 


DECISION  NO.  2853.— DOCKET  4014 

Chicago,  III.,  January  27,  1925 

Brotherhood  Railroad  Signalmen  of  America  v.  Central  Railroad  Co.  of  New 

Jersey 

Question. — Should  an  employee  who  is  regularly  assigned  to  a reg- 
ular position  with  Sundays  off  be  paid  at  the  rate  of  time  and  one- 
half  for  work  performed  on  Sundays  while  working  temporarily  in 
place  of  another  employee  whose  relief  day  is  other  than  Sunday? 

(6-1)  Should  an  employee  who  is  regularly  assigned  to  a regular 
position  with  Sundays  off  be  required  to  take  off  relief  day  (other 
than  Sunday)  of  employee  whose  position  he  is  filling  temporarily? 

(5-2)  Should  he  be  permitted  to  work  that  day  on  his  regular  as- 
signed position? 

Statement. — The  carrier  takes  the  position  that  the  questions  as 
submitted  are  hypothetical,  and  that  no  concrete  cases  have  been 
handled  with  it  in  accordance  with  the  provisions  of  the  transporta- 
tion act,  1920.  The  employees,  on  the  other  hand,  take  the  position 
that  the  case  of  a particular  man  was  discussed  in  conference  with 
the  carrier.  The  carrier  asks  that  the  case  be  remanded  until  the 
employees  can  submit  a concrete  case.  The  employees  take  the  posi- 
tion that  the  case  is  properly  before  the  board  and  should  be  decided. 
The  merits  however  were  argued,  it  being  the  position  of  the  carrier 
that  a maintainer  while  working  in  another  maintainer’s  position, 
assumes  the  conditions  of  that  position,  and  his  relief  day  is  properly 
the  relief  day  assigned  to  that  position.  In  other  words,  if  an  em- 
ployee whose  regular  relief  day  is  Sunday  and  he  fills  the  place  of 
an  employee  whose  regular  relief  day  is  Tuesday,  his  relief  day 
automatically  becomes  Tuesday  as  long  as  he  occupies  that  position. 

The  employees  contend  that  the  employee  who  fills  the  temporary 
vacancy  still  retains  his  old  relief  day  and,  if  worked,  should  be  paid 
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at  the  rate  of  time  and  one-half  therefor  and  should  not  be  required 
to  take  another  relief  day. 

Opinion. — The  agreement  in  effect  between  the  interested  parties 
provides : 

Sec.  9 (b).  * * * That  employees  necessary  to  the  continuous  operation 

of  the  carrier  and  who  are  regularly  assigned  to  such  service  will  be  assigned 
one  regular  day  off  duty  in  seven,  Sunday  if  possible,  and  if  required  to  work 
on  such  regularly  assigned  seventh  day  off  duty  will  be  paid  at  the  rate  of  time 
and  one-half  time;  when  such  assigned  day  off  duty  is  not  Sunday,  work  on 
Sunday  will  be  paid  for  at  straight-time  rate. 

Section  7,  article  2,  of  the  agreement  reads : 

A man  will  not  be  required  to  suspend  work  during  regular  hours  to  absorb 
overtime. 

The  rules  also  specifically  provide  that — 

(1)  Employees  regularly  assigned  shall  have  one  regular  day  off 
in  seven. 

(2)  If  required  to  work  on  such  regularly  assigned  day  off  duty 
they  shall  be  paid  at  the  rate  of  time  and  one-half  time. 

(3)  Employees  who  have  worked  overtime  will  not  be  required  to 
suspend  work  during  regular  hours  to  absorb  the  overtime  work. 

The  board  feels  that  regularly  assigned  seven-day  employees  can 
not,  except  for  excusable  reasons,  decline  to  work  overtime,  and  if 
called  upon  to  work  their  day  off,  because  another  regularly  assigned 
seven-day  employee  lays  off  that  day,  it  can  not  be  properly  claimed 
that  the  regularly  assigned  employee  working  his  day  off  should  be 
paid  straight  time  when  the  rules  clearly  provide  that  one  and  one- 
half  time  will  be  paid  for  work  performed  on  his  regular  seventh 
day  off  duty,  neither  can  this  employee  be  required  to  suspend  work 
because  he  worked  overtime  on  his  regular  lay-off  day. 

To  accept  the  carrier’s  interpretation  of  the  rules  would  in  effect 
nullify  them  because  that  interpretation  would  provide  a method 
of  procedure  permitting  employees  to  be  worked  on  their  regular 
seventh  day  off  for  straight  time  and  also  require  them  to  suspend 
work  during  the  hours  of  their  regular  assignment  because  they  had 
worked  on  their  regular  assigned  seventh  day  off. 

With  regard  to  the  claim  of  the  carrier  that  the  case  is  hypo- 
thetical, the  board  does  not  so  consider  it  as  the  employees’  ex  parte 
submission  shows  that  the  question  as  to  the  meaning  and  intent  of 
the  rules  was  discussed  in  conference,  that  no  agreement  was  reached, 
and  that  the  carrier  stated  in  writing  that  there  would  be  no  objec- 
tion to  an  ex  parte  submission  to  the  board. 

Decision. — (a)  Yes.  (b-1)  No.  (b-%)  Yes. 


DECISION  NO.  2854.— DOCKET  4090 

Chicago , III.,  January  27,  1925 

Order  of  Railroad  Telegraphers  v.  Kansas  City  Southern  Railway  Co. 

Question. — Dispute  in  regard  to  instructions  issued  by  the  carrier 
to  the  effect  that  employees  in  telegraph  service  be  required  to  equip 
themselves  with  standard  watches  as  of  November  1,  1924. 
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Statement . — On  November  27,  1923,  the  carrier  issued  Circular 
Letter  No.  216,  addressed  to  all  agent-telegraphers  and  telegraphers 
who,  by  the  use  of  telegraph  or  telephone,  report,  transmit,  receive, 
or  deliver  orders  pertaining  to  or  affecting  train  movements,  requir- 
ing these  employees  to  provide  themselves  with  and  carry  in  the 
service  a watch  of  standard  requirements  as  defined  in  rule  2 of 
Rules  of  the  Transportation  Department,  and  to  submit  such 
watches  to  local  inspectors  as  often  as  their  duty  would  permit,  but 
not  exceeding  twice  in  any  one  month.  The  employees  were  given 
until  December  1,  1923,  to  comply  with  this  circular;  this  date  was 
later  extended  to  November  1,  1924. 

The  employees’  contentions  as  quoted  from  the  ex  parte  submis- 
sion of  the  dispute  are  as  follows : 

That  the  requirement  of  the  carrier  upon  the  employees  is  unjust,  as  it  will 
cause  a number  of  the  employees  to  discard  their  present  watch  and  purchase 
one  of  a certain  specification  and  at  an  excessively  high  cost;  that  the  re- 
quiring of  the  employees  to  supply  intricate  and  costly  instruments  for  pro- 
ducing standard  time  for  the  carrier  for  positions  of  a stationary  character, 
accompanied  by  the  attendant  expense  of  inspection,  cleaning  at  stated  in- 
tervals, repairs,  and  renewals,  is  unjust,  unnecessary,  and  unreasonable. 

They  request  that  the  board  decide  they  should  not  be  required  to 
comply  with  the  provisions  of  the  circular  letter  referred  to. 

The  carrier’s  contentions  as  quoted  from  response  to  the  em- 
ployees’ ex  parte  submission  are  as  follows : 

At  the  outset,  we  desire  to  object  to  the  hearing  or  consideration  of  this 
matter  by  the  board  for  the  reason  that  the  question  raised  by  the  telegraphers 
does  not  involve  grievances,  rules,  or  working  conditions,  jurisdiction  over 
which  is  vested  in  the  board  by  Title  III  of  the  transportation  act,  1920,  but 
does  attack  the  wisdom  of  an  operating  rule  adopted  by  the  carriers  to  insure 
the  safety  of  its  passengers  and  employees. 

The  position  of  the  carrier  is  that  in  the  interest  of  safety  and  efficient 
operation,  telegraphers  and  agent-telegraphers  who,  by  the  use  of  the  tele- 
graph or  telephone,  report,  transmit,  receive,  or  deliver  orders  pertaining  to  or 
affecting  train  movements,  should  be  required  to  provide  themselves  w7ith  and 
carry  in  the  service  a watch  of  standard  requirements,  the  same  as  is  now 
required  of  trainmasters,  chief  dispatchers,  train  dispatchers,  yardmasters,  and 
assistants,  switch-engine  foremen  and  switchmen,  conductors,  brakemen  and 
flagmen,  road  foreman  of  engines,  and  traveling  engineers  and  firemen,  loco- 
motive engineers,  firemen  and  hostlers,  passenger-train  porters,  roadmasters 
and  assistants,  signal  maintainers,  switch  tenders,  towermen  and  levermen, 
bridge  and  building  foremen,  section  and  extra  gang  and  assistant  foremen, 
and  section  and  division  linemen. 

The  carrier  recognizes  the  importance  of  maintaining  a high  standard  of 
time  for  the  safe  and  expeditious  operation  of  trains  and  that  the  requirements 
to  include  telegraphers  and  agent-telegraphers  is  essential  to  raising  and  main- 
taining the  standard  and  is  being  made  for  no  other  reason.  Furthermore,  it 
was  not  thought  that  a serious  hardship  would  be  placed  upon  such  employees 
to  conform  to  the  requirements  as  a check  made  by  the  traveling  time-service 
inspector,  between  the  1st  and  16th  of  April,  this  year,  developed  that  out  of 
a total  of  191  of  these  employees,  96,  or  50.2  per  cent,  possessed  standard  watches 
and  submitted  them  for  inspection ; 28,  or  18.7  per  cent,  were  known  to  possess 
standard  watches  that  were  not  submitted  for  inspection ; 49,  or  25.7  per  cent, 
were  not  seen  by  the  inspector ; 18,  or  9.4  per  cent,  are  known  to  have  non- 
standard or  no  watches.  It  is  believed  that  fully  75  per  cent  of  these  em- 
ployees now  possess  standard  watches. 

In  this  immediate  territory  the  Union  Pacific  and  Southern  Pacific  Railway 
Co.’s  time-service  rules  include  such  employees. 

The  carrier  has  not  been  impetuous  in  the  matter ; the  instructions  were 
first  issued,  after  considerable  deliberation,  on  November  23,  1923,  the  effective 
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date  being  set  for  December  1,  1923,  and  provided  that  the  employees  would  be 
given  60  days  from  that  date  to  provide  themselves  with  standard  watches ; 
then  later  to  give  the  employees  additional  time  the  effective  date  was  changed 
to  April  1,  1924 ; then  to  May  1,  1924,  and  on  April  21,  after  conference  with 
the  general  chairman  of  the  Order  of  Railroad  Telegraphers,  the  effective  date 
was  set  for  November  1,  1924. 

Telegraphers  and  agent-telegraphers  at  reporting  and  train-order  stations 
required  to  properly  report  trains  and  handle  their  orders  should  have  the 
correct  time.  Much  depends  upon  accuracy.  The  usual  method  of  checking 
for  excessive  speed  of  trains  is  by  calculating  time  between  reporting  stations 
as  shown  on  the  station  records.  If  the  time  shown  is  not  accurate,  the  evi- 
dence is  faulty. 

We  have  a number  of  reporting  stations  located  at  the  top  of  heavy  descend- 
ing grades,  at  which  points  the  telegrapher,  under  operating  rules,  must  block 
trains  moving  in  the  same  direction  15  minutes.  Without  reliable  time  this 
operation  becomes  hazardous.  The  train  dispatcher  must  depend  upon  the 
telegrapher’s  report  of  arrival,  departure,  or  passing  of  trains  in  fixing  proper 
meeting  and  passing  points.  The  rules  require  accurate  record  of  the  time 
that  train  orders  are  executed  on  the  part  of  the  telegrapher  as  well  as  on  the 
part  of  the  train  and  enginemen. 

Accurate  time  is  the  essence  of  safe  railroading,  and  the  carrier  feels  justi- 
fied in  its  position. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  carrier  is  sustained. 


DECISION  NO.  2855.— DOCKET  4120 

Chicago,  III.,  January  27,  1925 

American  Federation  of  Railroad  Workers  v.  Pittsburgh  & Lake  Erie  Rail- 
road Co. 

Question. — Shall  Emmet  Owens  receive  77  cents  an  hour  for  serv- 
ices rendered  as  leading  car  inspector  from  July  1,  1922,  until  Au- 
gust 1,  1923,  instead  of  70  cents  an  hour  paid  by  the  Pittsburgh  & 
Lake  Erie  Railroad  Co.? 

Statement. — Section  1-A,  Article  II  of  Supplement  4 to  General 
Order  No.  27,  issued  by  the  United  States  Railroad  Administra- 
tion, established  a minimum  rate  of  58  cents  an  hour  for  car  in- 
spectors. This  supplement  also  authorized  a differential  of  5 cents 
an  hour  for  minor  supervisory  forces  by  the  following  language : 

In  the  locomotive  and  car  departments  gang  foremen  or  leaders  and  all  men 
in  minor  supervisory  capacity  and  paid  on  an  hourly  basis  will  receive  5 cents 
per  hour  above  the  rates  provided  for  their  respective  crafts. 

The  above  provision  had  the  effect  of  establishing  a rate  of  63 
cents  an  hour  for  leading  car  inspectors. 

Effective  May  1,  1919,  further  adjustment  was  made  in  the  wages 
of  carmen  by  which  car  inspectors  were  increased  to  67  cents  an 
hour  and  leading  car  inspectors  to  72  cents  an  hour,  the  5 cents 
differential  still  being  maintained.  These  rates  continued  in  full 
force  and  effect  until  the  issuance  of  the  Decision  No.  2 (I,  R.  L.  B. 
13),  which  provided  an  increase  of  13  cents  an  hour  for  supervisory 
forces,  as  shown  in  sections  1 and  2 of  Article  IV. 

The  rate  of  the  car  inspector  under  the  provisions  of  Decision  No. 
2 was  80  cents  an  hour  and  the  rate  of  the  leading  car  inspector  85 
cents  an  hour,  the  differential  of  5 cents  an  hour  being  maintained. 
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The  above  rates  continued  in  effect  until  the  issuance  of  Decision 
No.  147  (II,  R.  L.  B.  133),  which  had  the  effect  of  decreasing  the 
rate  of  car  inspectors  to  72  cents  an  hour  and  the  rate  of  leading 
car  inspectors  to  77  cents  an  hour. 

The  rates  provided  in  Decision  No.  147  referred  to  in  the  preceding 
paragraph  were  continued  until  the  issuance  of  Decision  No.  1036 
(III,  R.  L.  B.  423),  effective  July  1,  1922,  which  decision  incorpo- 
rated the  following : 

Section  1.  Supervisory  forces  whether  paid  by  the  month  or  by  the  hour, 
no  decrease. 

Sec.  2 (b).  Freight  carmen,  9 cents. 

Upon  receipt  of  Decision  No.  1036,  the  carrier  decreased  the  rates 
of  pay  of  car  inspectors  to  63  cents  an  hour  and  the  rate  of  leading 
inspectors  to  68  cents  an  hour,  maintaining  a differential  of  5 cents 
an  hour. 

It  is  the  contention  of  the  employees  that  no  decrease  should  have 
been  made  under  the  provisions  of  Decision  No.  1036  for  the  reason 
that  section  1 covering  supervisory  forces  specifically  states  that  no 
decrease  should  be  applied  to  this  class  of  employees;  and  that  In- 
terpretation 3 to  General  Order  No.  27,  issued  by  the  United  States 
Railroad  Administration,  places  leading  car  inspectors  in  the  super- 
visory class  by  the  following  language. 

This  section  applies  to  minor  supervisory  forces  who  are  held  responsible 
for  the  work  of  their  gang,  have  been  so  recognized,  and  who  shall  receive  5 
cents  an  hour  in  excess  of  the  minimum  hourly  rate  established  for  the  craft. 

The  employees  also  contend  that  subsequent  increases  and  decreases 
have  been  made  in  conformity  with  those  specified  in  the  various 
wage  orders  for  supervisory  forces. 

It  is  therefore  claimed  that  the  employee  involved  in  this  dispute 
is  entitled  to  the  rate  of  77  cents  an  hour  for  the  period  July  1,  1922, 
to  August  1,  1923,  instead  of  the  70  cents  an  hour  which  was  allowed 
him  by  the  carrier. 

The  carrier  takes  the  position  that  the  employee  in  question  was 
not  acting  in  a supervisory  capacity,  but  that  he  was  delegated  as  a 
leading  workman  for  no  other  purpose  than  to  have  a car  inspector  on 
the  Pittsburgh  & Lake  Erie  Railroad  to  whom  the  yardmasters  could 
give  information  as  to  what  cars  or  tracks  were  to  be  inspected  and 
classified,  in  order  to  keep  the  inspector  ahead  of  the  yardmasters  in 
their  work;  further,  that  the  employee  in  question  performed  the 
work  of  an  ordinary  car  inspector  and  was  not  held  responsible  for 
work  performed  by  other  inspectors,  but  that  he  was  considered  and 
classified  as  a skilled  workman ; further,  that  by  reason  of  the  fact  he 
was  delegated  to  notify  other  inspectors  where  work  was  to  be  per- 
formed, he  was  paid  a differential  rate  of  at  least  5 cents  an  hour, 
which  had  been  the  practice  since  the  effective  date  of  Supplement  4 
to  General  Order  No.  27. 

It  is  the  further  position  of  the  carrier  that  the  position  of  lead- 
ing car  inspector  has  not  been  increased  or  decreased  as  a supervisory 
position,  but  rather  that  such  increases  and  decreases  have  been  based 
on  the  section  covering  carmen  and  that  they  are  fully  complying 
with  the  orders  of  the  Railroad  Administration  and  the  Railroad 
Labor  Board  by  maintaining  a differential  of  5 cents  an  hour  for 
leading  car  inspectors.  The  carrier  also  states  that  if  the  employees’ 
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request  is  granted  the  rate  of  leading  inspector  would  be  77  cents  an 
hour  as  compared  with  the  rate  of  63  cents  an  hour  for  car  inspectors, 
or  a differential  of  14  cents  an  hour  between  positions  performing 
practically  identical  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  employee 
in  question  has  been  properly  compensated  under  the  provisions  of 
Decision  No.  1036.  The  claim  of  the  employees  is  therefore  denied. 

DISSENTING  OPINION 
Board  Member  Wharton  dissenting. 


DECISION  NO.  2856.— DOCKET  4012 

Chicago , III.,  January  27, 1925 

Order  of  Railroad  Telegraphers  v.  Delaware  & Hudson  Co. 

Question. — Ex  parte  submission  from  employees  protesting  the 
removal  of  87  positions  of  station  agents  from  the  scope  of  the  agree- 
ment governing  employees  in  the  telegraph  service  and  the  reclassi- 
fication of  such  positions  as  supervisory  officials. 

Opinion. — It  is  apparent  that  the  carrier’s  action  in  this  dispute 
was  based  on  the  regulations  of  the  Interstate  Commerce  Commission 
in  Ex  parte  72,  dated  November  24,  1920,  which  reads,  in  respect  to 
supervisory  station  agents,  as  follows: 

The  above  definitions  include  all  of  the  classes  of  employees  whose  claims 
to  recognition  as  “ subordinate  officials  ” were  presented  at  the  hearings,  except 
supervisory  station  agents.  The  supervisory  station  agents  are  those  who 
have  supervision  of  the  work  of  other  station  employees.  They  cover  the 
range  from  the  station  where  one  employee  other  than  the  agent  is  employed 
to  the  agents  at  the  largest  and  most  important  points.  They  are  the  officials 
and  responsible  representatives  of  the  company  in  its  relationships  with  the 
public  and  frequently  in  a legal  sense.  Their  compensation  naturally  varies 
with  the  responsibilities  of  their  positions.  It  is  not  believed  that  this  class 
can  be  consistently  included  within  the  term  “ subordinate  official  ” as  that  term 
is  used  in  Title  III  of  the  transportation  act,  1920.  ( I,  R.  L.  B.  126. ) 

And  the  Labor  Board  Decision  No.  1985  (IY,  R.  L.  B.  678) 
which  decision  was  predicated  upon  the  above-quoted  regulations  of 
the  commission. 

Under  date  of  February  5,  1924 — prior  to  the  carrier’s  action  in 
this  dispute — the  commission  issued  new  regulations  in  Ex  parte  72. 
reading,  with  respect  to  supervisory  station  agents,  as  follows: 

(a)  Supervisory  station  agents  who,  in  addition  to  their  supervisory  duties,  are 
required  to  perform  work  usually  performed  by  telegraphers,  telephone  oper- 
ators, ticket  sellers,  bookkeepers,  towermeq,  levermen,  or  similar  routine 
duties  are  employees  and,  although  they  may  have  supervision  over  one  or 
more  other  station  employees,  can  not  be  properly  designated  subordinate 
officials. 

(b)  Except  those  referred  to  in  the  next  succeeding  paragraph,  supervisory 
station  agents  whose  duties  are  wholly  supervisory  and  who  are  not  required 
to  perform  routine  office  work,  as  outlined  in  the  preceding  paragraph,  are 
designated  as  subordinate  officials. 

(c)  Supervisory  station  agents  at  large  and  important  stations  whose  duties 
are  wholly  supervisory,  and  who  are  of  necessity  vested  with  greater  responsi- 
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bilities,  duties,  and  authority  than  the  agents  hereinbefore  classed  as  subordi- 
nate officials,  may  be  designated  officials  and  excluded  from  the  class  of  subor- 
dinate officials.  (V,  R.  L.  B.  947.) 

In  the  opinion  of  the  Railroad  Labor  Board  the  regulations  of 
February  5,  1924,  are  a reversal  of  those  of  November  24,  1920,  and 
under  the  later  regulations  the  carrier’s  action  can  not  be  sustained. 

Decision. — The  Railroad  Labor  Board  decides  that  in  removing 
the  positions  in  question  from  the  schedule  governing  employees  in 
telegraph  service  without  reaching  an  agreement  with  the  repre- 
sentatives of  such  employees  or  without  decision  of  this  board,  the 
carrier  has  violated  the  provisions  of  the  schedule  as  well  as  the 
transportation  act,  1920.  These  positions,  with  the  exception  of  any 
that  may  be  designated  as  officials  under  paragraph  (c)  of  the  Regu- 
lations of  the  Interstate  Commerce  Commission  in  Ex  parte  No.  72 
of  February  5,  1924,  shall  be  continued  in  the  schedule  until  such 
time  as  they  may  be  removed  by  agreement  with  the  employees  party 
to  the  schedule  or  by  decision  of  the  Railroad  Labor  Board. 

The  employees  involved  shall  be  reimbursed  for  any  wage  loss 
sustained  by  reason  of  change  in  their  classification. 


DECISION  NO.  2857.— DOCKET  4203 

Chicago,  III.,  January  27,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Arizona  Eastern  Railway  Co. 

Question.- — Alleged  violation  of  rule  27  of  the  so-called  national 
agreement  and  of  Addendum  6 to  Decision  No.  222  (II,  R.  L.  B.  571.) 

Statement . — Under  date  of  July  15,  1924,  the  railway  employees’ 
department,  American  Federation  of  Labor,  (Federated  Shop 
Crafts)  filed  with  the  Railroad  Labor  Board  an  ex-parte  submis- 
sion relative  to  the  alleged  violation  of  the  transportation  act,  1920, 
and  rule  27  of  the  so-called  national  agreement,  and  Addendum  6 
to  Decision  No.  222. 

This  claim  has  reference  to  George  Montanya,  a machinist,  who 
was  employed  by  the  Arizona  Eastern  Railroad  Co.  from  January 
6,  1912,  until  February  28,  1921,  on  which  latter  date  he  was  laid  off 
in  force  reduction. 

It  is  the  contention  of  the  employees  that  in  the  reduction  of  force 
employees  junior  in  the  service  to  Mr.  Montanya  were  retained,  and 
that  subsequent  thereto  new  men  were  employed  and  he  was  not 
extended  an  opportunity  to  reenter  the  service. 

The  employees  are  requesting  that  Mr.  Montanya  be  compen- 
sated for  all  time  lost  less  any  amount  earned  in  other  employment 
up  to  and  including  June  30,  1922,  and  that  the  carrier  now  reinstate 
him  to  his  former  position. 

The  carrier  takes  the  position  that  rule  27  was  not  violated,  and 
bases  its  position  upon  the  language  of  the  rule  which  says  “ if  avail- 
able within  a reasonable  time,”  and  contends  that  Mr.  Montanya  did 
not  seek  reemployment  or  indicate  his  desire  to  reenter  the  service 
and  that  nothing  further  was  heard  from  him  until  May,  1924, 
approximately  three  years  after  the  reduction  complained  of. 
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Decision. — The  Railroad  Labor  Board  decides  that  George  Mon- 
tanya  is  entitled  to  reinstatement  with  seniority  rights  unimparied. 
Under  the  circumstances  of  this  particular  case,  the  claim  for  pay 
for  time  lost  is  denied. 


DECISION  NO.  2858.— DOCKET  4210 

Chicago , III.,  January  27,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Colorado  & Southern  Railway  Co. 

Question. — Request  of  the  employees  that  P.  J.  Loughry,  section 
foreman,  be  furnished  living  quarters  similar  to  those  he  has  en- 
joyed, same  to  be  kept  in  a sanitary  condition. 

Statement. — The  evidence  shows  that  Mr.  Loughry  entered  the 
service  of  the  Colorado  & Southern  Railway  Co.  on  July  13,  1910, 
and  was  removed  on  December  19,  1916,  to  Loveland,  Colo.,  where 
he  served  in  the  capacity  of  section  foreman  and  occupied  a com- 
pany-owned house  until  April  29,  1924,  on  which  date  the  carrier 
served  notice  on  him  to  move  on  or  before  May  29,  and  instructed 
him  to  secure  and  provide  his  own  living  quarters. 

It  is  the  position  of  the  carrier  that  the  instructions  referred  to 
were  issued  for  the  reason  that  the  house  was  located  on  the  Colo- 
rado & Southern  Railway  right  of  way  at  Second  Street,  and  was  so 
close  to  the  tracks  that  it  seriously  interfered  with  the  view  of  the 
trainmen  approaching  the  station  from  the  south  and  of  drivers 
of  automobiles  on  Second  Street  crossing  the  tracks.  It  is  stated 
that  the  house  is  a very  old  structure  having  been  erected  at  the 
time  the  road  was  constructed,  and  that  to  replace  the  building  in 
a safe  and  sanitary  condition  would  have  required  an  expenditure  of 
a large  amount  which  the  carrier  did  not  desire  to  place  in  such  a 
project. 

It  is  the  contention  of  the  carrier  that  in  addition  to  the  dilapi- 
dated condition  of  the  house  and  the  obstruction  of  the  view  of  the 
trainmen,  the  city  of  Loveland  recently  passed  an  ordinance  making 
it  obligatory  for  all  property  owners  to  connect  toilets  with  city 
sewers  and  that  two  separate  notices  were  served  on  the  Colorado  & 
Southern  Railway  Co.  to  make  these  improvements. 

The  carrier  further  contends  that  there  is  no  article  in  the  schedule 
with  the  maintenance-of-way  employees  making  it  obligatory  to 
furnish  living  quarters  for  any  of  their  men,  but  that  at  isolated 
points  where  living  quarters  were  not  obtainable  and  in  order  to 
keep  employees  at  such  points,  it  provided  living  quarters  which  in 
many  cases  consisted  of  old  box-car  bodies  properly  fitted  up. 
Further,  Mr.  Loughry  has  since  his  employment  and  still  is  being 
paid  the  ruling  rate  of  pay  for  section  foremen,  and  is  in  no  dif- 
ferent position  from  the  other  employees  in  cities  where  living 
quarters  are  easily  obtainable. 

It  is  the  position  of  the  employees  that  inasmuch  as  Mr.  Loughry 
accepted  the  position  at  Loveland  with  the  full  understanding  that 
as  long  as  his  work  was  satisfactory,  the  provision  of  living  quarters 
was  part  of  his  compensation,  and  as  this  has  been  the  practice  not 
only  at  this  point  but  at  other  points  on  the  system,  to  now  deprive 
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him  of  same  is  equivalent  to  reducing  his  compensation  as  it  is 
necessary  for  him  to  pay  rent  for  the  quarters  which  he  now 
occupies. 

The  employees  further  contend  that  the  house  if  kept  in  good 
repair  in  the  past  could  easily  have  been  made  sanitary,  and  that 
if  it  was  an  undesirable  location  the  carrier  had  sufficient  space  at 
other  locations  in  the  city  where  quarters  could  be  established,  but 
that  in  order  to  avoid  making  the  necessary  repairs  to  the  house, 
instructions  to  dismantle  same  were  issued  by  the  carrier  to  the 
detriment  of  the  employee  in  question. 

The  employees  are  also  asking  that  Mr.  Loughry  be  reimbursed 
to  the  extent  that  he  has  been  required  to  pay  rent  since  the  date 
the  use  of  the  house  was  discontinued. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied.  (See  Decision  No.  94  (II,  R.  L.  B.  72) 
and  opinion  incorporated  therein.) 


DECISION  NO.  2859.— DOCKET  4212 

Chicago,  III.,  January  27,  1925 

Railway  Employees*  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v« 
Arizona  Eastern  Railroad  Co. 

Question. — Claim  of  G.  M.  Kincaid,  blacksmith,  for  reinstatement, 
with  pay  for  all  time  lost,  less  any  amount  earned  in  other  employ- 
ment, and  alleged  violation  of  the  transportation  act,  1920,  and  rule 
27  of  Addendum  6 to  Decision  No.  222  (II,  R.  L.  B.  571),  when  a new 
blacksmith  was  employed  while  men  who  were  laid  off  were  waiting 
to  be  returned  to  the  service. 

Statement. — The  evidence  shows  that  on  or  about  April  10,  1920, 
G.  M.  Kincaid,  blacksmith,  employed  at  Globe,  Ariz.,  was  laid  off  on 
account  of  reduction  in  force.  Mr.  Kincaid  claims  to  have  complied 
with  rule  27  of  the  shopcrafts  national  agreement  and  Addendum  6 
to  Decision  No.  222  in  keeping  the  shop  committee  informed  as  to 
where  they  could  find  him  whenever  the  company  needed  his  service, 
and  that  he  saw  either  the  general  foreman,  master  mechanic,  or 
superintendent  every  night  on  the  streets  of  the  small  town  of  Globe, 
where  the  shops  are  located,  for  18  months  after  he  was  laid  off. 
Further,  that  on  or  about  July  6,  1920,  the  company  hired  another 
blacksmith  in  violation  of  rule  27. 

It  is  the  position  of  the  carrier  that  Mr.  Kincaid  was  properly  laid 
off  in  the  reduction  of  force  on  April  15,  1920,  and  that  nothing 
further  was  heard  from  him  until  he  addressed  a communication  to 
the  carrier  on  December  1,  1921,  at  which  time  he  did  not  request 
reemployment  or  reinstatement,  but  made  a claim  for  back  time. 

The  following  is  quoted  from  the  carrier’s  statement : 

In  regard  to  Mr.  Kincaid’s  statement  that  he  complied  with  the  rules  by 
keeping  the  shop  committee  informed  as  to  where  they  could  find  him,  etc.,  I 
have  before  me  affidavits  from  the  only  members  of  the  shop  committee  who 
were  in  our  service  after  Mr.  Kincaid  was  laid  off,  in  which  affidavits  they 
state  that  at  no  time  after  Mr.  Kincaid  left  the  service  did  he  notify  them 
of  his  whereabouts  or  his  desire  to  reenter  the  service  of  the  Arizona  Eastern 
Railroad  Co. 
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It  is  noted  that  Mr.  Kincaid  states  that  he  saw  the  general  foreman,  master 
mechanic,  or  superintendent  every  night  for  18  months  after  he  was  laid  off. 
We  are  informed  that  Mr.  Kincaid  was  working  in  California  for  six  months 
during  this  18-month  period.  We  do  not  believe  that  Mr.  Kincaid  is,  or  was, 
sincere  in  his  desire  to  return  to  the  service  of  the  company  from  the  fact 
that  he  did  not  notify  any  one  of  his  address  that  we  have  been  able  to 
learn  of,  or  in  any  way  evidence  any  desire  to  return  to  our  service,  par- 
ticularly during  the  time  when,  as  was  well  known  by  everyone  interested,  we 
were  in  need  of  shopmen. 

From  the  facts  as  above  stated,  we  do  not  believe  there  is  any  merit  in 
Mr.  Kincaid’s  claim  and  believe  it  should  be  denied  on  the  evidence  already 
submitted. 

The  carrier  further  contends  that  Mr.  Kincaid  had  been  employed 
as  a small-fire  blacksmith,  and  that  the  employment  of  Carl  Wind 
on  July  6,  1920,  was  not  for  the  purpose  of  filling  the  position  pre- 
viously occupied  by  Mr.  Kincaid,  but  to  relieve  the  working  black- 
smith foreman  who  was  granted  a vacation,  and  that  on  the  return 
of  the  foreman  he  handled  the  only  small-fire  blacksmith  job  and 
Mr.  Wind  handled  the  heavy  fire.  Further,  that  Mr.  Kincaid  had 
been  tried  out  as  a heavy-fire  blacksmith  and  his  services  proved 
unsatisfactory.  The  position  of  small-fire  blacksmith,  it  is  claimed, 
was  not  permanently  filled  until  November  23,  1922. 

Opinion. — The  evidence  in  this  case  is  conflicting  upon  the  mate- 
rial question  as  to  whether  or  not  Mr.  Kincaid  kept  the  shop  com- 
mittee advised  of  his  desire  to  reenter  the  service,  but  the  weight 
of  the  evidence  discloses  that  he  did  not  do  so;  therefore,  Mr.  Kin- 
caid himself  did  not  comply  with  the  provisions  of  rule  27. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DISSENTING  OPINION 

In  a number  of  disputes  filed  with  the  Railroad  Labor  Board  by 
the  several  organizations  representing  various  crafts  and  classes  of 
employees  of  this  carrier,  it  is  shown  that  the  carrier  has  arbitrarily 
abrogated  existing  agreements,  arbitrarily  reduced  wages,  declined 
to  recognize  the  rights  of  the  employees  and  has  not  in  any  sub- 
stantial manner  respected  the  provisions  of  Title  III  of  the  trans- 
portation act,  1920;  also,  that  many  of  the  employees  were  removed 
from  the  service  under  one  pretext  or  another. 

The  records  in  the  disputes  filed  with  the  Railroad  Labor  Board 
furnish  convincing  proof  of  the  unwarranted  conduct  of  this  carrier. 

In  this  particular  case  no  complaint  is  filed  by  the  employees  re- 
garding the  initial  laying  off  of  Mr.  Kincaid.  The  complaint  is 
based  on  the  fact  that  Mr.  Kincaid  was  not  returned  to  service  as 
provided  in  the  rules  of  the  agreement  and  that  a new  man  had 
been  employed. 

The  portion  of  rule  27  applicable  to  the  question  reads : 

Reduction  in  forces. — * * * In  the  restoration  of  forces,  senior  laid-off 

men  will  be  given  preference  in  returning  to  service,  if  available,  within  a 
reasonable  time,  and  shall  be  returned  to  their  former  positions  if  possible. 
* * * The  local  committee  will  be  furnished  a list  of  men  to  be  restored 

to  service. 

The  language  of  this  rule  requires  the  carrier  to  notify  the  local 
committee  when  the  force  is  to  be  increased  and  also  to  give  the 
names  of  men  to  be  restored.  The  carrier  attempts  to  place  the 
56122—26 10 
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responsibility  for  failure  to  comply  with  the  rule  on  the  employee 
by  asserting  that  the  employee  should  have  applied  for  work.  The 
language  of  the  rule  does  not  permit  of  any  such  shifting  of  re- 
sponsibility. 

The  position  of  this  carrier  is  quoted  in  Decision  No.  1914  (IV, 
K.  L.  B.  533),  and  reads  as  follows: 

The  Arizona  Eastern  Railroad  Co.  recognizes  such  portions  of  the  national 
agreement  to  remain  in  force  as  are  covered  by  the  transportation  act  passed 
by  Congress  in  February,  1920;  that  is  to  say,  we  recognize  that  the  com- 
pensation fixed  by  the  national  agreement  for  employees  of  the  railroad  is 
to  remain  in  force  to  the  time  specified  in  the  transportation  act. 

There  are  many  provisions  of  the  national  agreement,  however,  which  are 
not  touched  upon  or  covered  by  the  said  transportation  act,  and  the  said 
national  agreement  is  not  in  force  as  to  such  provisions.  The  termination  of 
the  national  agreement  was  fixed,  by  that  agreement,  to  occur  on  the  termina- 
tion of  the  operation  of  the  roads  by  the  Federal  Government,  and,  except  to 
the  extent  that  any  terms  or  clauses  or  provisions  of  the  said  national  agree- 
ment were  extended  by  the  transportation  act,  said  national  agreement  is 
at  an  end. 

Therefore,  we  shall  continue  to  recognize  as  still  being  in  force  only  such 
provisions  of  the  national  agreement  as  are  extended  and  covered  by  the 
transportation  act  and  we  do  not  recognize  that  any  provision  of  the  na- 
tional agreement  that  is  not  covered  or  referred  to,  directly  or  indirectly,  in 
the  transportation  act  and  perpetuated  by  said  act,  is  now  in  force  (p.  534). 

The  following  is  also  quoted  from  Decision  No.  1914: 

The  carrier  contends  that  no  dispute  exists  between  it  and  its  employees 
and  that  the  board  therefore  has  no  jurisdiction  in  the  matter;  further,  that 
the  so-called  national  agreement  terminated  with  Federal  control,  and  that 
no  subsequent  agreement  has  been  entered  into  between  the  carrier  and  its 
employees  containing  any  such  rule  as  prescribed  and  defined  in  the  na- 
tional agreement  as  rule  27. 

Opinion. — The  position  of  the  carrier  is  apparently  predicated  on  the 
thought  that  the  provisions  of  the  so-called  national  agreement  automatically 
terminated  with  the  period  of  Federal  control,  due  to  the  fact  that  section 
312,  Title  III,  of  the  transportation  act,  1920,  only  provided  for  the  continuance 
of  the  rates  of  pay  established  by  or  under  the  authority  of  the  Railroad  Ad- 
ministration. While  the  matter  of  rules  is  not  referred  to,  the  board  believes 
that  it  was  the  intention  of  Congress  in  the  promulgation  of  this  section  to 
guarantee  to  the  employees  wages  and  working  conditions  as  favorable  as 
those  established  by  the  Railroad  Administration.  This  position  the  board  be- 
lieves is  strengthened  by  the  fact  that  a large  number  of  the  rules  directly 
affect  the  compensation  of  the  employees,  and  it  would  have  been  inconsistent 
for  Congress  to  continue  only  basic  rates  of  pay  when  rules  represent  an 
integral  part  of  the  employees’  compensation. 

Further,  it  should  be  borne  in  mind  that  immediately  prior  to  the  termina- 
tion of  Federal  control  requests  for  wage  increases  were  presented  to  the 
Railroad  Administration  by  the  representatives  of  various  classes  of  employees, 
also  requests  for  continuation  of  the  national  agreements  promulgated  by  the 
Railroad  Administration.  These  matters  were  not  disposed  of  by  the  Railroad 
Administration  and  were,  shortly  after  March  1,  1920,  referred  to  what  was 
known  as  the  bipartisan  committee,  consisting  of  representatives  selected  by 
the  carriers  and  representatives  selected  by  the  organizations.  This  commit- 
tee was  unable  to  reach  an  agreement  and  the  entire  question  was  submitted 
to  the  Railroad  Labor  Board.  This  brief  outline  is  given  to  show  that  the 
question  as  to  the  continuation  of  the  national  agreements  was  a live  one,  and 
represented  a subject  of  dispute  until  the  board  definitely  provided  for  their 
continuance  in  Decision  No.  2.  The  carriers,  with  perhaps  one  or  two  excep- 
tions, continued  the  national  agreements  in  effect  until  the  promulgation  of 
Decision  No.  119,  unless  a mutually  satisfactory  settlement  had  been  made 
between  the  interested  parties. 

The  Railroad  Labor  Board  does  not  feel  that  the  position  taken  by  the 
Arizona  Eastern  Railroad  Co.  relative  to  the  abrogation  of  the  national  agree- 
ment is  well  taken.  This  carrier  was  in  the  same  status  as  other  carriers 
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that  were  confronted  with  requests  for  wage  increases  and  the  continuation 
of  the  national  agreements  which  were  under  negotiation  and  pending  until 
the  issuance  of  the  board’s  Decision  No.  2,  which  was  superseded  by  Decision 
No.  119. 

There  is  no  denial  on  the  part  of  the  carrier  that  younger  men  were  retained 
when  force  was  reduced  on  March  22,  1920.  The  evidence  indicates  that  some 
of  these  employees  were  not  taken  out  of  the  service  in  violation  of  the  rules. 
It  would  be  a question  to  take  up  in  conference  as  to  which  men  were  properly 
taken  out  of  the  service  and  which  were  improperly  taken  out. 

Decision. — The  Railroad  Labor  Board  decides  that  rule  27  of  the  national 
agreement  promulgated  by  the  United  States  Railroad  Administration  should 
have  been  considered  in  force  and  effect  March  22,  1920,  when  the  force  was 
reduced,  and  that  the  provisions  thereof  should  have  governed  in  said  force 
reduction. 

Further,  that  all  employees  who  would  have  been  entitled  to  remain  in  the 
service  in  accordance  with  that  rule  shall  be  paid  for  all  time  lost  prior  to 
July  1,  1922,  less  any  amount  earned  in  other  employment  (pp.  534-535). 

The  dispute  resulting  in  Decision  No.  1914  was  submitted  under 
date  of  April  18,  1921,  and  decision  rendered  under  date  of  July  17, 
1923,  and  the  entire  delay  in  the  handling  of  these  cases  is  directly 
chargeable  to  the  conduct  of  the  carrier  in  the  first  instance  and  to 
the  board,  largely  due  to  a congested  docket.  This  statement  is 
made  because  argument  has  been  advanced  that  the  employees  had 
delayed  the  presentation,  whereas  they  were  waiting  action  of  the 
board,  prior  to  submitting  other  cases,  and  the  long  delay,  coupled 
with  the  fact  that  the  organization  had  become  involved  in  the  strike 
of  1922,  made  prompt  handling  after  the  issuance  of  decision  prac- 
tically impossible.  The  element  of  time  offers  no  excuse  for  the 
carrier’s  conduct  or  the  decision  in  this  case.  Mr.  Kincaid  is  enti- 
tled to  pay  for  time  lost  as  a result  of  this  carrier’s  action,  and  the 
decision  of  the  majority  represents  a flagrant  disregard  of  the  rights 
of  this  employee. 

Messrs.  Hooper,  Hanger,  Morrow,  Baker,  Higgins,  and  Elliott 
voted  for  this  decision;  Messrs.  McMenimen,  Grable,  and  Wharton 
opposed. 

A.  O.  Wharton. 


DECISION  NO.  2860.— DOCKET  4244 

Chicago,  III.,  January  28,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — Are  certain  bridge  and  building  employees,  Black  Hills 
division,  entitled  to  back  pay  in  accordance  with  the  provisions  of 
Decision  No.  1215  (III,  R.  L.  B.  678)  and  No.  2173  (V,  R.  L.  B.  174) 
of  the  Railroad  Labor  Board  ? 

Statement. — This  dispute  involved  the  claim  of  certain  bridge  and 
building  department  employees  for  back  pay,  it  being  alleged  that 
they  were  laid  off  by  the  carrier  while  certain  work  was  being  per- 
formed by  contractor’s  forces. 

The  employees  contend  that  Decision  No.  1215,  Docket  1271,  and 
Decision  No.  2173,  Docket  3133,  issued  by  the  Railroad  Labor  Board, 
entitles  them  to  the  compensation  claimed.  In  connection  with  the 
claim  the  following  communication,  dated  March  6,  1922,  from  the 
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assistant  general  manager  of  the  carrier,  was  addressed  to  the 
organization : 

Referring  to  your  letter  of  February  25,  1922,  with  regard  to  the  indicated 
subject. 

It  is  my  understanding  that  the  question  at  issue  in  this  claim  is  identical 
with  that  contained  in  claim  of  N.  T.  Criss,  former  pumper  at  Van  Tassell, 
Wyo.,  which  case  has  been  submitted  to  the  United  States  Railroad  Labor 
Board  for  decision.  Therefore  I suggest  that  this  claim  be  held  in  abeyance 
pending  the  board’s  decision,  with  the  understanding  that  this  claim  will  be 
adjusted  on  the  basis  of  the  decision  rendered. 

It  is  the  position  of  the  employees  that  they  accepted  the  provi- 
sions of  the  above  communication,  believing  that  whatever  decision 
the  board  rendered  in  Docket  1271  would  be  applied  in  this  case. 

It  is  shown  that  after  receipt  of  Decision  No.  2173  the  employees 
endeavored  to  adjust  the  dispute  on  the  basis  of  their  understanding 
of  the  carrier’s  communication,  but  the  carrier  refused  to  accept 
Decision  No.  2173  as  disposing  of  the  claim  of  these  particular 
employees. 

The  evidence  further  shows  that  on  or  about  December  1,  1921, 
the  carrier  engaged  a contractor  to  perform  certain  work  in  connec- 
tion with  the  rehabilitation  of  their  wooden  bridges,  the  number  of 
bridge  and  building  carpenters  employed  by  the  contractor  being  18. 

The  position  of  the  employees  is  summarized  in  the  following 
paragraphs,  which  are  quoted  from  their  submission  to  the  board  : 

The  contract  for  certain  bridge  work  which  resulted  in  these  employees 
being  removed  from  the  service  was  a contract  let  to  the  contracting  firm  of 
Peppard  & Burrel,  and  covered  a period  of  time  from  on  or  about  December  1, 
1921,  to  a date  during  the  fore  part  of  May,  1922.  Our  records  show  that  just 
prior  to  the  date  the  contractors  commenced  work,  and  during  the  months  of 
December,  1921,  and  February,  1922,  a great  many  bridge  and  building  em- 
ployees were  laid  off  and  were  not  again  returned  to  work  until  some  time 
after  the  contractors  ceased  work.  Our  records  also  show  that  the  contractors 
worked  10  hours  per  day,  whereas  the  regular  employees  had  been  working 
8 hours  per  day. 

Since  the  issuance  of  Decision  No.  1215  the  employees  have  been  endeavor- 
ing to  get  proper  adjustment  made  in  this  claim,  without  success.  It  is  our 
claim  that  had  the  contract  not  been  let  for  the  doing  of  this  bridge  work 
which  the  contractors  did,  that  there  would  have  been  sufficient  work  to 
have  kept  these  employees  at  work.  Therefore,  the  letting  of  said  contract 
resulted  in  their  being  thrown  out  of  employment  and,  therefore,  in  accord- 
ance with  the  provisions  of  rulings  of  the  Labor  Board  on  such  claims,  and 
in  accordance  with  Mr.  Walliser’s  letter  of  March  6,  1922,  these  employees 
should  be  reimbursed  for  any  monetary  loss  sustained  on  account  of  said 
contract,  and  we  request  a decision  from  your  honorable  board  in  this 
dispute. 

The  employees  contend  that  the  service  performed  by  the  con- 
tractor’s force  was  identical  to  that  which  had  previously  been  per- 
formed by  the  carrier’s  force,  and  that  the  carrier’s  employees  were, 
therefore,  fully  competent  to  meet  the  requirements  of  the  service. 

The  employees  lay  considerable  emphasis  upon  the  question  of 
seniority,  it  being  their  contention  that  the  seniority  rules  of  the 
agreement  clearly  entitle  them  to  retention  in  the  service  and  that 
the  employment  of  the  contractor’s  force  violated  these  provisions  of 
the  agreement. 

The  employees  further  contend  that  the  communication  of  the 
assistant  general  manager,  hereinbefore  quoted,  clearly  recognized 
the  contract  as  being  in  the  same  category  as  the  contract  referred 
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to  in  Docket  1271 ; that  the  position  as  now  taken  by  the  carrier  is 
an  inconsistent  one,  and  that  18  senior  employees  are  entitled  to 
compensation  for  all  time  lost  while  the  contractor’s  forces  were 
engaged  in  the  performance  of  bridge  and  building  work. 

The  carrier  takes  the  position  that  the  contracting  of  certain 
work  on  the  Black  Hills  division  during  the  latter  part  of  1921  and 
the  fore  part  of  1922,  did  not  result  in  any  of  the  employees  referred 
to  being  thrown  out  of  employment,  in  that  the  contractor’s  forces 
commenced  work  prior  to  the  time  the  reduction  was  made  in  its 
own  forces. 

The  carrier’s  position,  which  has  been  quoted  from  the  transcript 
of  proceedings,  is  summarized  in  the  following  statement  made  by 
the  chief  engineer  at  the  oral  hearing  conducted  in  connection  with 
this  case : 

Mr.  Examiner,  the  district,  tlie  seniority  district  at  the  time,  which  covers 
the  territory  from  -which  these  claims  are  brought,  was  a line  known  as  the 
Pierre  & Rapid  City  or  the  Pierre,  Rapid  City  & Northwestern  Railway,  con- 
structed in  1905,  1906,  and  1907,  from  Fort  Pierre,  South  Dakota,  to  Rapid 
City,  South  Dakota,  a distance  of  approximately  167  miles.  This  piece  of 
railway  contains  by  far  the  heaviest  bridging  of  any  similar  mileage,  or 
anywhere  near  such  a mileage,  on  the  Chicago  & North  Western  system.  In 
the  167  miles  there  are  approximately  16  miles  of  truss,  pile,  and  timber 
trestles — that  is,  all  the  bridges  on  that  line  put  end  to  end  would  be  over 
16  miles  of  bridging — all  temporary  bridging,  of  course,  requiring  heavy 
maintenance  work. 

As  to  the  life  of  a good  deal  of  timber  in  those  structures,  heavy  deteriora- 
tion would  start  in  along  about  1916  and  grow  heavier  each  year  thereafter. 
During  the  years  1915  to  1920  we  probably  maintained  an  average  of  four 
bridge  crews  on  that  line,  and  employed  double  the  number  of  men  in  the 
working  season — that  is,  approximately  from  April  to  October,  inclusive,  or 
from  April  to  November — that  were  employed  during  the  severe  winter  months, 
or  the  balance  of  the  calendar  year.  Approximately  50  per  cent,  and  some- 
times more  than  50  per  cent,  of  men  were  laid  oft  along  late  in  the  fall  or 
early  in  the  winter. 

With  the  increase  in  bridge  work  and  maintenance,  which  had  started  about 
1916  or  1917,  owing  to  the  fact  that  we  entered  the  World  War  at  that  time 
our  bridge  work  got  into  very  critical  condition,  away  behind.  It  was  impos- 
sible to  secure  sufficient  men  during  the  working  season  to  take  care  of  the 
work.  The  situation  got  very  bad  in  1920,  and  the  company  did  everything 
it  could  think  of  to  secure  men,  shipped  men  out  there  and  took  other  means, 
but  were  unsuccessful  in  bringing  the  work  up  so  that  we  were  sure  we  could 
keep  the  line  in  shape  for  traffic. 

Along  about  April,  1921,  the  situation  got  to  be  of  such  a nature  that  some 
special  inspections  were  made  and  authority  was  given  to  employ  all  of  the 
men  in  the  four  or  five  bridge  crews  then  working  that  it  was  possible  to  secure 
up  to  possibly  30  men,  all  of  the  men  that  one  foreman  could  reasonably  handle 
on  the  job.  But  we  were  not  successful  in  getting  men,  so  that  on  May  1,  we 
decided  to  promote  two  bridge  carpenters  to  foremen,  make  foremen  out  of 
them,  and  if  possible  hire  additional  men  to  put  on  two  more  crews. 

Position  No._  26  was  authorized  by  the  president,  for  putting  on  one  foreman 
at  the  established  rate,  effective  May  1,  expiring  December  31,  1921.  To  fill 
that  position  Foreman  McLeod  was  promoted ; that  is,  McLeod  was  promoted  to 
the  position  of  foreman,  and  by  the  fore  part  of  June  he  had  succeeded  in 
hiring  and  inducing  10  men  to  go  to  work,  and  about  10  men  are  shown  on  the 
roll  at  that  time. 

As  to  that  authority — we  must  have  authority  from  the  president  in  order 
to  put  on  an  additional  crew;  that  is,  a foreman’s  position  must  be  author- 
ized, under  the  rules  of  the  company.  That  authority  was  from  May  1,  1921, 
to  December  31,  1921,  and  there  was  no  possible  way  other  than  renewing  the 
authority,  or  attempting  to  renew  the  authority — and  that  was  something  that 
of  course  we  could  not  consider — there  was  no  possible  way,  I say,  to  have 
continued  Foreman  McLeod  as  a foreman,  or  continue  that  crew  in  existence. 
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The  authority  for  the  same  had  expired,  and  had  there  been  no  contract  work 
on  the  line,  or  anything  like  contract  work,  there  is  not  the  slightest  question 
in  the  world  but  what  that  crew  would  have  been  laid  off  and  disbanded 
exactly  as  it  was.  We  could  not  do  otherwise  under  the  rules  of  the  company. 

Also  on  May  1 we  issued  authority  No.  34,  for  another  bridge  foreman. 
That  authority  was  in  effect  from  May  1,  1921,  to  May  16,  1921,  but  it  had  to 
be  annulled  and  canceled  at  that  time,  because  it  was  impossible  to  secure 
men  for  the  crew. 

Along  in  the  fall  the  situation  got  very  bad.  We  were  able  to  pick  up  a 
few  men,  and  authority  No.  34,  for  a foreman  and  crew,  was  requested  on 
September  1,  1921,  to  expire  December  31,  1921.  That  was  Vick’s  crew. 

Now,  all  this  time,  all  of  the  year  1921,  after  the  1st  day  of  April,  every 
known  expedient  was  taken  to  secure  men  for  these  bridge  crews  out  there. 
The  situation  was  bad,  and  a little  later  on,  along  in  June  or  July  approxi- 
mately, we  transferred  men  where  they  could  be  spared  from  other  divisions. 
But  that  was  not  going  to  bring  about  the  desired  results  of  fixing  up  certain 
bridges,  so  we  called  a contractor  in.  The  contractor  who  was  called  in  was 
the  man  who  built  the  bridges,  all  of  them,  in  1906  and  1907.  The  contractor 
agreed  to  do  what  he  could  to  help  us  out  on  a few  of  the  bridges.  We  let 
him  a formal  contract,  but  he  was  not  successful  in  getting  men  and  outfits 
to  start  until  the  10th  day  of  December,  1921. 

At  that  time,  in  addition  to  his  superintendent,  Mr.  E.  P.  Fulton,  who  was 
a member  of  the  firm,  they  started  in  with  a force  of  eight  men.  This  wras 
gradually  increased  until  by  the  end  of  the  month  he  had  the  crew,  the  total 
crew,  including  the  men  whom  he  used  on  the  locomotive  crane,  up  to  18 
men,  in  addition  to  the  superintendent,  calling  him  a foreman.  That  appears 
from  his  statement  to  have  been  the  maximum  number  of  men.  Of  that 
18  men  there  were  5 men  who  had  worked  for  some  time  previous  on  that 
particular  line.  I am  not  certain  that  more  than  two  of  them  worked  in  the 
bridge  and  building  department,  but  Carl  Douglas  and  Ely  Marcy  had  worked 
in  the  bridge  and  building  department. 

Now,  the  delay  in  the  contractor’s  starting — or  rather,  the  contracting  of 
the  work — was  the  last  expedient  that  we  could  think  of  to  get  more  men 
in  any  way,  shape,  manner  or  form.  The  contractor  paid  a much  higher  rate 
than  the  ordinary  rate.  This  particular  contractor  has  handled  millions  of 
dollars  worth  of  work  for  the  Chicago  & North  Western  Railway  Co.,  and 
one  element  of  their  success  is  getting  good  men  and  paying  good  wages. 
I do  not  know  how  much  more  they  were  paying,  but  I make  the  assertion 
that  they  paid  more  than  the  rate  paid  by  the  railway  company  at  that  par- 
ticular time  (pp.  106-112). 

The  contractor  takes  a contract,  and  when  he  can  not  get  the  men  in  the 
fall  months,  he  has  to  do  it  when  he  can  get  the  men.  And  further  than 
that,  as  Mr.  Dalbey  probably  knows,  although  I did  not  bring  the  matter 
out,  the  work  accomplished  by  the  contractor  was  entirely  different  from  the 
work — or,  let  me  change  that.  I will  say  this,  that  the  method  employed  by 
the  contractor  was  entirely  different  from  the  method  employed  by  the  railway 
company  in  carrying  out  this  work.  They  use  their  own  large  locomotive 
crane;  they  take  these  bridge  decks  out  in  whole  sections,  and  replace  them 
in  sections.  Their  methods  would  be  applicable  to  any  work,  while  our 
methods,  which  we  always  employ  all  over  the  system,  would  not.  (Tran- 
script of  Proceedings,  p.  159.) 

Opinion. — This  dispute  is  dissimilar  from  cases  previously  han- 
dled by  the  Railroad  Labor  Board  relative  to  the  right  of  the  car- 
rier to  enter  into  contracts,  which  have  operated  in  some  cases  to 
reduce  forces  and  in  other  cases  to  reduce  wages  and  establish  less 
favorable  rules  and  working  conditions. 

The  carrier’s  proposal  that  these  cases  be  held  in  abeyance  until 
the  N.  T.  Criss  case  was  decided  by  the  board,  with  the  understand- 
ing that  they  be  adjusted  on  the  basis  of  the  Criss  decision,  was 
predicated  on  the  assumption  that  the  principle  involved  was  the 
same.  This  assumution  was  subsequently  found  to  be  incorrect. 
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The  contracting  was  not  identical  with  that  in  the  Criss  case  or  any 
other  case  decided  by  the  board  from  this  carrier. 

It  is  clearly  shown  that  the  contract,  in  this  particular  case,  was 
entered  into  as  an  expedient  for  the  purpose  of  having  certain  im- 
portant bridge  work  attended  to.  The  contract  was  formulated  and 
signed  at  a time  when  the  carrier’s  forces  were  engaged,  and  was 
put  into  operation  prior  to  the  time  any  reduction  was  made  in  the 
carrier’s  forces. 

The  reduction  as  made  in  the  regular  bridge  and  building  crews 
of  the  carrier  was  in  conformity  with  practices  that  have  prevailed 
for  years  on  this  property — that  is,  bridge  and  building  crews  are 
reduced  to  a minimum  during  the  winter  months.  Therefore,  the 
condition  which  the  employees  of  the  carrier  faced  in  this  instance 
is  no  different  from  that  of  previous  years. 

The  contractor  was  the  party  who  constructed  the  bridges  in  ques- 
tion for  the  carrier  and  was  therefore  familiar  with  the  construc- 
tion and  design,  and  was  accordingly  in  a better  position  to  rehabili- 
tate these  structures. 

No  charge  is  made  by  the  employees  that  the  contract  was  entered 
into  for  the  purpose  of  defeating  the  meaning  and  intent  of  the 
transportation  act,  1920.  It  is  shown,  to  the  contrary,  that  the  car- 
rier was  put  to  greater  expense  account  of  the  contract  in  question 
than  it  would  have  been  had  it  been  able  to  perform  the  work  with 
its  own  forces. 

Decision. — No. 

DISSENTING  OPINION 

We  dissent  from  the  decision  of  the  majority  in  this  case,  based 
upon  our  belief  that  the  carrier  had  full  knowledge  of  the  character 
of  the  case  submitted  and  in  its  letter  to  the  employees  had  agreed 
to  abide  by  the  decision  of  the  board  in  the  case  referred  to,  and  in 
the  further  belief  that  the  carrier  would  have  been  able  to  more 
economically  operate  the  road  by  retaining  in  its  employ  the  em- 
ployees laid  off  and  that  it  admittedly  incurred  greater  expense  by 
the  contracting  of  the  work. 

A.  O.  Wharton. 

E.  F.  Grable. 

SUPPORTING  OPINION 

It  is  unnecessary  to  make  any  reply  to  the  first  part  of  the  dissent- 
ing opinion  about  the  carrier  having  full  knowledge  of  the  charac- 
ter of  the  case,  etc.,  as  this  particular  part  of  the  dissenting  opinion 
is  fully  answered  by  the  second  paragraph  of  the  majority  opinion 
as  set  out  in  the  decision. 

The  carrier  was  forced  by  the  condition  of  the  bridges,  and  by  its 
inability  to  secure  additional  men,  to  enter  into  a contract  to  insure 
having  the  bridges  in  question  restored  to  a safe  condition  with  the 
least  possible  delay.  This  contract  was  made  and  the  reconstruction 
of  the  bridges  was  started  by  the  contractor  some  time  before  the  sea- 
sonal lay-off  of  the  bridgemen  occurred. 


Samuel  Higgins. 
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Chicago,  III.,  January  28,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Dispute  with  reference  to  the  application  of  Interpre- 
tation 1 to  Decision  No.  222  (III,  R.  L.  B.  1125),  is  machinist  Fred 
Hagenbart  entitled  to  overtime  fates  for  the  time  worked  on  Sun- 
days, August  26  and  September  2, 1923,  and  Labor  Day,  September  3, 
1923? 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Harry  T.  Yelin,  machinist,  is  regularly  assigned  to 
seven-day  service  on  the  second  shift  in  the  Omaha  Railway  Co.’s  roundhouse 
at  Sioux  City,  Iowa.  Three  shifts  are  worked  at  this  roundhouse.  Mr.  Yelin 
was  absent  on  leave  from  August  16  to  September  4,  1923. 

Seniority  list  of  machinists,  apprentices,  and  helpers  for  back  shop  and 
roundhouse  at  Sioux  City  are  one  and  the  same,  and  the  shop  and  roundhouse 
are  considered  and  treated  as  one  point. 

Mr.  Hagenbart,  who  was  employed  on  the  first  and  only  shift  in  the  back 
shop  on  a six-day  basis,  prior  to  the  time  he  was  laid  off  by  a force  reduction 
June  9,  1923,  was  recalled  and  reemployed  on  August  20,  1923,  to  fill  the  va- 
cancy on  the  second  shift,  a seven-day  assignment  in  the  roundhouse,  created 
by  Mr.  Yelin  being  absent  on  leave.  He  remained  on  that  shift  until  Septem- 
ber 4,  when  Mr.Velin  reported  and  resumed  work.  He  was  paid  a straight- 
time  rate  for  work  absolutely  essential  to  the  continuous  operation  of  the  car- 
rier performed  during  the  regularly  assigned  hours  on  Sunday,  August  26, 
Sunday,  September  2,  and  Labor  Day,  September  3. 

Employees'  position. — Mr.  Hagenbart,  who  had  been  regularly  employed  on 
the  first  shift  in  the  back  shop  of  the  Omaha  railroad,  Sioux  City,  Iowa,  was 
laid  off  in  a reduction  in  force,  and  while  he  was  laid  off  on  such  reduction  in 
force  he  was  called  back  to  service  to  fill  a temporary  vacancy  on  the  second 
shift  in  the  roundhouse. 

Mr.  Hagenbart  was'  a regularly  employed  six-day  machinist  in  the  back 
shop  prior  to  the  lay-off,  but  in  returning  to  service  and  being  placed  on  the 
second  shift  in  the  roundhouse  he  was  assigned  to  take  the  place  of  a machin- 
ist who  had  been  regularly  assigned  to  seven-day  service,  and  he  filled  this  po- 
sition from  August  20  to  September  4,  1923.  During  the  period  that  he  worked 
on  the  second  shift  he  worked  two  Sundays,  August  26,  and  September  2,  and 
one  holiday,  Labor  Day,  September  3,  1923,  for  each  of  which  days  he  was 
paid  straight  time. 

It  is  the  contention  of  the  employees  that  rule  6 of  Decision  No.  222  (II, 
R.  L.  B.  224)  and  Interpretation  No.  1 to  Decision  222  (III,  R.  L.  B.,  1125) 
clearly  show  that  in  question  (a)  and  decision  thereon  only  such  employees 
who  have  been  regularly  assigned  to  seven-day  service  by  the  posting  of  special 
bulletin  naming  and  regularly  assigning  them  to  seven-day  service  can  be 
worked  for  straight  time  on  Sundays  and  holidays. 

It  is  called  to  the  attention  of  the  board  that  in  the  application  of  rule  18 
on  the  Omaha  Railroad,  covering  the  bulletining  of  new  jobs  or  of  vacancies 
when  they  occur,  it  was  never  extended  to  include  temporary  vacancies. 

It  is  the  further  contention  of  the  employees  that  as  this  was  a temporary 
vacancy  the  carrier  was  not  required  to  bulletin  it,  and  there  were  no  bul- 
letins posted  which  assigned  and  named  Mr.  Hagenbart  as  being  regularly 
assigned  to  seven-day  service  on  the  second  shift. 

It  is  also  the  contention  of  the  employees  that  the  assignment  providing  for 
seven-day  service  outlined  in  rule  6 and  Interpretation  No.  1 contemplated  and 
covered  such  employees  who  were  regularly  assigned  to  seven-day  service, 
these  being  permanent  positions,  and  that  it  did  not  apply  to  any  additional 
employees  who  might  be  temporarily  assigned  for  a limited  period  to  Sunday 
and  holiday  work. 
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In  question  (c),  Interpretation  No.  1 to  Decision  No.  222,  the  following  ques- 
tion was  raised: 

“How  would  an  employee  be  paid  if  not  regularly  assigned  by  bulletin  to 
work  on  Sundays  or  holidays  as  provided  for  in  question  (a),  who  has  been 
or  may  be  required  to  work  on  a Sunday  or  a holiday  performing  work  abso- 
lutely essential  to  the  continuous  operation  of  the  railroad  as  per  rule  6?  ” 

The  board  decided  that  an  employee  who  was  not  regularly  assigned  by 
bulletin  to  work  on  a Sunday  or  holiday  would  be  paid  as  follows : 

“ Decision  ( c ). — At  the  established  overtime  rate  provided  in  rule  6,  with 
the  minimum  guaranty  and  double-time  provisions  of  rule  7.” 

The  employees  therefore  contend  that  Mr.  Hagenbart  is  entitled  to  time 
and  one-half  for  work  performed  on  the  two  Sundays  and  the  one  holiday. 

Carrier's  position. — The  carrier  contends  that  inasmuch  as  Mr.  Hagenbart 
was  reemployed  for  the  sole  purpose  of  filling  a temporary  vacancy  on  a 
seven-day  assignment,  a straight-time  rate  was  the  proper  allowance  for  the 
work  performed  absolutely  essential  to  the  continuous  operation  of  the  car- 
rier during  regular  assigned  hours  on  Sundays  and  holidays. 

Decision. — The  Railroad  Labor  Board  decides  that  Interpretation 
No.  1 to  Decision  No.  222  and  addenda  clearly  and  definitely  decides 
the  question  in  dispute.  The  contention  of  the  employees  is  sus- 
tained. 


DECISION  NO.  2862.— DOCKET  4270 
Chicago , III.,  January  28,  1925. 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Dispute  with  reference  to  the  application  of  Inter- 
pretation 1 to  Decision  No.  222  (III,  R.  L.  B.  1125) — is  Ben  Barber, 
machinist  helper,  entitled  to  overtime  rate  for  time  worked  on  Sun- 
day, November  25,  and  Thanksgiving  Day,  November  29,  1923? 
Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Mr.  Barber  was  regularly  assigned  to  seven-day 
service  on  the  first  shift  at  the  Omaha  Railroad  roundhouse,  Worthington, 
Minn.  Two  shifts  are  worked  at  this  point.  Thomas  Haskins,  helper,  em- 
ployed on  the  second  shift  and  working  on  a six-day  assignment,  was  absent 
from  November  21  until  December  4,  1923,  on  account  of  a personal  injury. 
Mr.  Barber  was  transferred  from  the  day  shift  to  the  night  shift  on  Novem- 
ber 22,  and  remained  on  the  night  shift  until  December  5,  when  he  was  again 
transferred  to  the  day  shift.  During  this  period  he  worked  the  regular  sec- 
ond shift  assigned  hours  on  Sunday,  November  25,  and  on  Thanksgiving  Day, 
November  29,  for  which  he  was  paid  straight-time  rate. 

Employees'  position. — Mr.  Barber  was  regularly  assigned  to  seven-day  serv- 
ice on  the  first  shift  at  the  Omaha  roundhouse  in  Worthington.  There  was  no 
assignment  of  any  helper  to  the  seven-day  assignment  on  the  second  shift. 

It  is  the  contention  of  the  employees  that  rule  6 of  Decision  No.  222  (II, 
R.  L.  B.  224),  and  Interpretation  1 to  Decision  No.  222  clearly  show  in  ques- 
tion (a)  and  the  decision  thereon  that  only  such  employees  as  have  been 
regularly  assigned  to  seven-day  service  by  the  posting  of  a special  bulletin 
naming  and  regularly  assigning  them  to  seven-day  service,  can  be  worked 
for  straight  time  on  Sundays  and  holidays.  There  being  no  regularly  as- 
signed machinist  helper  on  the  second  shift  at  this  roundhouse,  when  it  was 
necessary  to  use  a machinist  helper  on  the  Sunday  or  holiday  work,  said 
helper  was  entitled  to  receive  overtime  rates. 

In  assigning  any  employee  to  seven-day  service,  such  assignment  is  con- 
fined to  the  job  and  shift  to  which  he  is  regularly  assigned.  It  can  not  be 
contended  that  an  employee  who  is  assigned  to  a certain  job  on  the  first  shift 


138 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  2863] 


for  seven-day  service  is  also  assigned  to  seven-day  service  on  the  second  or 
third  shifts  in  case  it  becomes  necessary  to  use  his  services  on  these  shifts. 

Interpretation  1 to  Decision  No.  222  reads,  in  part,  as  follows : 

“ Question  (d). — How  would  an  employee  who  is  regularly  assigned  by  bul- 
letin to  a designated  shift  on  Sunday  and  holidays  be  paid  if  required  to  work 
on  a Sunday  or  a holiday  on  other  than  his  regular  shift? 

“ Decision  ( d ). — Preceding  decision  (c)  to  apply,  except  when  such  employee 
takes  the  place  of  a regularly  assigned  day  employee,  in  which  case  preceding 
decision  (&)  will  apply.” 

In  this  case  Mr.  Barber  did  not  take  the  place  of  a helper  on  the  second 
shift  who  was  regularly  assigned  to  seven-day  service.  Therefore  the  pro- 
vision of  the  board’s  decision  illustrated  as  applying  to  decision  (c)  would 
apply  in  this  case.  Decision  (c)  reads  as  follows: 

“At  the  established  overtime  rate  provided  in  rule  6 with  the  minimum 
guarantee  and  double-time  provisions  of  rule  7.” 

The  employees  therefore  contend  that  Mr.  Barber  is  entitled  to  overtime 
rates  for  the  work  that  he  performed  on  Sunday  night,  November  25,  and  on 
Thanksgiving  night,  November  29,  1923. 

Carrier's  position. — On  account  of  Mr.  Barber  being  the  only  experienced 
helper  available,  he  was  transferred  from  the  first  to  the  second  shift  to  fill 
the  vacancy  created  by  Mr.  Haskins’  absence.  Mr.  Barber  was  allowed  time 
and  one-half  rate  for  the  first  shift  worked  on  the  night  shift  and  time  and 
one-half  rate  for  the  first  shift  worked  on  the  day  shift  following  the  transfer 
from  day  shift  to  night  shift  and  from  night  shift  to  day  shift.  On  account  of 
Mr.  Barber  being  a regular  assigned  seven-day  employee,  he  was  permitted  to 
work  Sunday  night,  November  25,  and  Thanksgiving  night,  November  29,  and 
would  have  worked  Sunday  night,  December  2,  except  that  he  was  absent  on 
his  own  request.  The  carrier  does  not  feel  that  it  would  be  justified  in  de- 
priving him  of  the  privilege  of  working  on  Sundays  and  holidays,  as  his  regu- 
lar assignment  included  Sundays  and  holidays. 

All  new  jobs  created  and  permanent  vacancies  are  bulletined  for  a period  of 
five  days  before  vacancies  are  filled  permanently.  It  has  never  been  the 
practice  to  bulletin  temporary  vacancies,  and  the  representatives  of  the  shop- 
craft  employees  contend  that  inasmuch  as  temporary  vacancies  have  never  been 
bulletined  we  can  not  bulletin  them  at  this  time  and  make  assignments  to 
avoid  paying  the  penalty  rate  to  men  who  are  filling  temporary  vacancies  on 
regular  seven-day  assignments. 

The  representatives  of  the  shop-craft  employees  take  the  position  that  an 
employee  is  entitled  to  a reasonable  amount  of  leave  of  absence,  and  that  the 
carrier  must  pay  time  and  one-half  rate  for  work  absolutely  essential  to  con- 
tinuous operation  of  the  carrier  performed  by  an  employee  taking  the  place 
of  a regular  assigned  seven-day  employee,  regardless  of  the  fact  that  the 
latter  employee  may  be  taking  the  place  of  a regular  assigned  seven-day  em- 
ployee for  a period  of  two  or  three  months. 

The  carrier  contends  that  it  is  not  just  to  penalize  the  carrier  when  an  em- 
ployee is  absent  on  account  of  a personal  injury  or  sickness,  and  that  it  should 
not  be  penalized  on  account  of  havfng  permitted  Mr.  Barber  to  work  on  Sun- 
day, November  25,  and  Thanksgiving  Day,  November  29,  1923,  as  he  was  a 
regular  assigned  seven-day  employee,  and  if  he  had  not  been  permitted  to 
work  on  the  days  in  question,  the  carrier  would  have  arbitrarily  reduced  his 
monthly  earnings. 

Decision. — The  Railroad  Labor  Board  decides  that  Interpretation 
No.  1 to  Decision  No.  222  and  addenda  clearly  and  definitely  decides 
the  question  in  dispute.  The  contention  of  the  employees  is  sus- 
tained. 


DECISION  NO.  2863.— DOCKET  4272 

Chicago,  III.,  January  28,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 
Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Shall  M.  Roberstad,  machinist,  be  restored  to  the  serv- 
ice of  the  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co.  at 
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the  St.  Paul  shops  with  seniority  rights  restored  unimpaired,  and 
paid  for  all  time  lost,  less  any  amount  earned  while  engaged  in  other 
employment,  from  February  21,  192£,  until  April  23,  1924,  the  date 
he  would  have  been  removed  from  service  by  force  reduction? 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Mr.  Roberstad  entered  the  service  of  the  Omaha 
Railway  April  24,  1923,  and  was  laid  off  on  account  of  force  reduction  on 
June  11,  1923.  He  was  recalled  and  reemployed  to  fill  a vacancy,  reported  for 
work  on  February  15,  and  remained  in  service  until  he  was  dismissed  on 
February  21,  1924,  on  account  of  unsatisfactory  service. 

Employees'  position. — Mr.  Roberstad  was  employed  in  the  St.  Paul  shops 
of  the  Omaha  Railway,  his  services  with  the  carrier  being  as  outlined  in  the 
statement  of  facts. 

He  was  discharged  on  February  21,  1924,  the  carrier  claiming  that  his  serv- 
ices were  unsatisfactory.  No  specific  charge  of  incompetency  was  furnished 
to  Mr.  Roberstad  or  the  local  shop  committee,  either  in  writing  or  orally,  out- 
lining the  carrier’s  position  for  claiming  that  he  was  incompetent.  The 
statements  of  the  carrier  as  to  his  incompetency  were  very  vague  and  mis- 
leading. Mr.  Roberstad  was  discharged  on  February  21  on  the  orders  of  the 
general  foreman  without  being  granted  a hearing  as  provided  in  the  agree- 
ment. Rule  34  of  the  agreement  provides  that  “An  employee  who  has  been  in 
the  service  of  the  railroad  30  days  shall  not  be  dismissed  for  any  cause  with- 
out first  being  given  a hearing.” 

This  rule  is  so  plain  that  it  permits  of  no  misunderstanding,  and  consider- 
ing that  an  employee  is  entitled  to  a hearing,  such  hearing  should  be  fair  and 
must  be  on  the  basis  of  the  principles  laid  down  in  Decision  No.  119  (II,  R. 
L.  B.  87),  particularly  principle  8. 

No  opportunity  was  given  Mr.  Roberstad  for  a hearing  or  investigation  prior 
to  his  discharge  at  which  to  have  a representative  or  representatives  present 
or  to  secure  witnesses.  The  local  officials  tried  to  justify  their  action  on 
the  ground  that  Mr.  Roberstad  did  not  have  30  days’  service  with  the  carrier, 
but  were  finally  convinced  that  their  claim  was  not  well  taken.  Then  they 
claimed  that  Mr.  Roberstad  had  failed  to  comply  with  the  provisions  of  the 
sixth  paragraph  of  rule  26  covering  reduction  in  force,  and  in  which  em- 
ployees were  required  to  notify  the  carrier  of  their  address  every  60  days 
during  the  time  of  the  reduction  in  force.  When  evidence  was  produced  that 
this  had  been  complied  with,  and  when  these  two  positions  taken  by  the  carrier 
were  thoroughly  discussed,  the  carrier  agreed  to  meet  Mr.  Roberstad  through 
action  of  the  general  foreman. 

Mr.  Roberstad  went  to  see  the  general  foreman  in  response  to  his  request 
and  without  any  previous  advice  or  information  the  general  foreman  then 
proceeded  to  hold  a hearing,  report  of  which  is  dated  February  27.  This 
hearing  and  the  subsequent  report  of  it  was  such  a garbled  affair  of  charges 
and  misstatements  that  the  local  shop  committee  has  refused  to  consider  it  as 
a fair  hearing  and  has  refused  to  sign  the  report  of  the  hearing  which  was 
not  a verbatim  report. 

The  case  was  then  placed  in  the  hands  of  the  general  chairman  of  machin- 
ists for  further  action,  with  the  result  that  the  case  was  appealed  to  E.  R. 
Gorman,  shop  superintendent  at  St.  Paul.  Mr.  Gorman  took  the  position  that 
the  case  should  be  continued  to  be  handled  with  him  by  the  local  committee, 
and  denied  the  employees  the  right  of  rule  32,  in  which  the  following  appears : 

“ Should  any  employee  subject  to  this  agreement  believe  he  has  been  un- 
justly dealt  with,  the  case  shall  be  taken  to  the  foreman,  general  foreman, 
master  mechanic,  or  shop  superintendent,  each  in  their  respective  order,  by 
the  duly  authorized  local  committee  or  their  representative.” 

According  to  the  above,  the  individual  employee,  the  local  committee,  and 
the  local  lodge  of  the  machinists  had  a right  to  accept  the  report  of  the 
local  committee  and  then  to  take  action  authorizing  the  representative  to 
handle  the  case  further. 

In  submitting  the  case  to  Mr.  Gorman  on  March  18,  the  following  three  re- 
quests were  submitted  as  a basis  for  the  proper  handling  of  the  case : 

(a)  That  Mr.  Roberstad  be  restored  to  service  with  seniority  rights  re- 
stored and  paid  for  all  time  lost  on  account  of  rule  34  having  been  violated 
in  his  case. 
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(&)  That  if  the  carrier  still  contends  that  he  is  incompetent,  the  carrier 
furnish  us  a statement  clearly  setting  forth  the  precise  charge  against  the 
machinist. 

(c)  That  after  receipt  of  such  charge,  a hearing  or  investigation  be  held 
in  order  that  we  may  comply  with  the  provisions  of  rules  32  and  34,  that  steno- 
graphic report  of  such  investigation  be  taken,  and  that  we  be  furnished  copy 
of  same. 

Following  this,  in  conference  with  Mr.  Gorman,  it  was  pointed  out  that  the 
nature  of  this  case  was  such  that  the  program  outlined  in  propositions  (a), 
(6),  and  (c)  was  necessary  to  clearly  develop  the  facts  and  permit  this  case 
then  to  be  decided  in  a fair  manner  and  on  the  facts  as  they  would  be  devel- 
oped. Through  subsequent  correspondence  the  superintendent  and  general 
manager  each,  in  turn,  refused  to  take  any  further  action  and  maintained  that 
Mr.  Roberstad  was  justly  discharged  from  the  service. 

The  employees  contend  that  Mr.  Roberstad  was  unjustly  discharged  from 
the  service ; that  he  is  a competent  mechanic ; that  there  were  other  reasons — 
namely,  the  attitude  of  his  particular  foreman  in  handling  his  duties — which 
were  largely  responsible  for  any  difficulties  in  which  the  carrier  claims  Mr. 
Roberstad  was  involved  ; and  that  the  action  of  the  carrier  in  refusing  to  per- 
mit or  hold  an  investigation  as  requested  by  the  representatives  of  the  employee 
and  make  a verbatim  record  of  same  made  it  impossible  to  develop  these  facts 
and  the  truth  of  all  of  the  circumstances. 

The  employees  therfore  contend  that  Mr.  Roberstad  being  unjustly  discharged 
should  be  restored  to  service  with  full  seniority  rights,  and  paid  for  all  time 
lost,  from  February  21,  1924,  to  April  23,  1924,  when  he  would  have  been  laid 
off  in  a reduction  in  force  had  he  still  been  in  the  service,  and  that  he  is 
further  entitled,  when  the  force  is  increased,  to  be  restored  to  the  service  as 
provided  in  rule  26. 

Carrier's  'position. — R.  A.  Henning,  general  chairman,  district  No.  32,  Inter- 
national Association  of  Machinists,  objected  to  the  dismissal  of  Mr.  Roberstad 
by  letter  dated  March  18,  1924,  reading,  in  part,  as  follows : 

“ I am  presenting  to  you  a case  involving  the  discharge  of  Machinist  M. 
Roberstad  at  Omaha  Railroad  shops,  St.  Paul,  February  21,  1924. 

“ It  is  our  claim  that  Machinist  Roberstad  was  discharged  from  the  service 
in  violation  of  the  agreement  in  effect,  and  that  he  has  not  been  given  a 
proper  hearing  or  investigation  as  contemplated  by  the  agreement. 

“ Rule  34  of  the  agreement  in  effect  is  as  follows : 

“ ‘An  employee  who  has  been  in  the  service  of  the  railroad  30  days  shall  not 
be  dismissed  for  any  cause  without  first  being  given  a hearing.’ 

“ Mr.  Roberstad  was  in  the  employ  of  the  Omaha  Railroad  from  April  23, 
1923,  until  June  11,  1923,  when  he  was  laid  off  in  a reduction  in  force ; he  was 
returned  to  service  February  15,  1924,  and  discharged  February  21,  1924. 

“ The  above  clearly  shows  that  he  had  over  30  days’  service  as  a machinist 
with  the  Omaha  Railroad,  and  that  therefore  the  carrier  clearly  violated  the 
agreement  in  effect  when  it  dismissed  him  from  service  without  first  being 
given  a hearing.  We,  therefore,  contend  that  Mr.  Roberstad  should  be  re- 
stored to  service  with  full  seniority  rights,  and  paid  for  all  time  lost.” 

Rule  34,  quoted  in  Mr.  Henning’s  letter  of  March  18,  1924,  is  the  rule  in 
effect  and  one  that  was  negotiated  by  representatives  of  the  Federated  Shop 
Crafts  and  representatives  of  the  carrier  in  conference  during  June,  1921,  said 
conference  being  called  for  in  Decision  No.  119,  dated  April  14,  1921. 

Mr.  Roberstad  was  employed  April  24,  1923,  between  which  date  and  June 
11,  1923,  the  principal  work  performed  by  him  was  fitting  and  riveting  liners 
on  driving  boxes.  He  was  recalled  and  reemployed  to  fill  a vacancy  and  re- 
ported for  work  on  February  15,  1924,  on  general  locomotive  dead  work  and 
his  services  on  that  class  of  work  were  very  unsatisfactory  from  the  time 
he  commenced. 

Attached  copies  of  affidavits  by  H.  Holder,  general  foreman,  T.  Welch, 
roundhouse  foreman,  W.  G.  Kuhfeld,  assistant  machinist  foreman,  and  Herman 
Larsen,  clerk,  marked  as  exhibits,  which  show  conclusively  that  rule  34  was 
complied  with  prior  to  the  dismissal  of  Mr.  Roberstad. 

Decision. — The  Railroad  Labor  Board  decides  that  the  discharge 
of  M.  Roberstad,  machinist,  was  in  violation  of  the  rules  govern- 
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ing,  and  that  he  shall,  therefore,  be  paid  for  all  time  lost  from  Feb- 
ruary 21,  1924,  to  April  23,  1924,  less  any  amount  earned  in  other 
employment. 

A hearing  shall  be  held  for  the  purpose  of  determining  the  fit- 
ness of  the  employee,  and  upon  the  outcome  of  said  hearing  shall 
depend  his  reinstatement  and  seniority  rights,  it  being  the  purpose 
of  the  board  in  this  respect  to  afford  the  hearing  to  which  the  em- 
ployee was  entitled  at  the  time  of  his  discharge. 


DECISION  NO.  2864.— DOCKET  1991 

Chicago , III.,  January  28,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  J.  G.  Lagarde,  swdtchman,  for  separate  pay- 
ment as  switchtender. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2865.— DOCKET  1992 

Chicago,  III.,  January  28,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  Brakemen  Todd  and  Fish  for  100  miles  for 
trip  on  Morgan  division. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2866.— DOCKET  3105 

Chicago,  III.,  January  29,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Claim  of  the  employees  that  the  agent  at  Westville,  111., 
should  be  paid  nine  hours  at  pro-rata  rate  and  one  hour  at  the  rate 
of  time  and  one-half  for  service  performed  by  him. 

Statement. — The  employees  state  that  the  regularly  assigned  hours 
of  the  agent  at  Westville  are  from  7 a.  m.  to  4 p.  m.,  exclusive  of 
the  meal  hour,  but  he  is  regularly  required  to  work  10  consecutive 
hours  from  7 a.  m.  to  5 p.  m.,  for  which  he  is  paid  10  hours  at  the 
pro  rata  rate. 

The  employees  contend  that  this  agent  should  receive  nine  hours’ 
pay  at  the  pro  rata  rate  and  one  hour  at  the  rate  of  time  and  one-half 
under  the  provisions  of  the  agreement,  which  reads  as  follows : 

Except  as  otherwise  provided  in  these  rules,  time  in  excess  of  eight  hours, 
exclusive  of  meal  period,  on  any  day,  will  be  considered  overtime  and  paid  on 
the  actual  minute  basis,  at  the  pro  rata  rates  for  the  ninth  hour,  and  at  time 
and  one-half  thereafter. 

The  carrier  states  that  this  agent  is  assigned  to  work  from  7 a.  m. 
to  4 p.  m.,  exclusive  of  the  meal  period,  and  on  certain  days  he  works 
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during  the  meal  period  and  until  5 p.  m.,  or  a total  of  10  hours,  in- 
cluding the  meal  period,  for  which  service  he  is  paid  one  hour  at  the 
pro  rata  rate  for  the  meal  period,  and  one  hour  at  the  pro  rata  rate 
for  the  ninth  hour,  from  4 p.  m.  to  5 p.  m.,  under  the  provisions  of  the 
agreement.  The  rules  referred  to  read  as  follows : 

Meal  period  rule. — Where  but  one  shift  is  worked,  employees  will  be  al- 
lowed 60  consecutive  minutes  between  11.30  and  1.30.  If  the  meal  period  is 
not  afforded  within  the  allowed  or  agreed  time  limit  the  meal  period  shall  be 
paid  for  at  the  pro  rata  rate  and  20  minutes  with  pay  for  meal  will  be  allowed 
at  first  opportunity. 

Except  as  otherwise  provided  in  this  rule,  time  in  excess  of  eight  hours 
exclusive  of  meal  period  on  any  day  will  be  considered  overtime  and  paid  on 
the  actual  minute  basis  at  the  pro  rata  rate  for  the  ninth  hour  and  time  and 
one-half  thereafter. 

The  carrier  contends  that  the  meal  period  when  worked  is  not  over- 
time, and  that  under  the  rules  of  the  agreement,  which  are  the  same 
as  the  corresponding  rules  of  Decision  No.  757  (III,  R.  L.  B.  156), 
this  agent  was  properly  paid  one  hour  at  the  pro  rata  rate  for  the 
meal  period  and  one  hour  at  the  pro  rata  rate  for  the  ninth  hour  of 
service  that  was  performed  between  4 and  5 p.  m. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  2867.— DOCKET  3108 

Chicago,  III.,  January  29,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Claim  of  the  employees  that  the  men  at  Starr,  111.,  who 
handle  switches  should  be  paid  rate  applicable  to  switch  tenders 
from  May  1,  1920,  to  September  16,  1920,  and  the  rate  of  63  cents  an 
hour  as  telephone  switch  tenders  subsequent  to  the  latter  date. 

Statement. — The  employees  state  that  prior  to  September  16,  1920, 
the  men  involved  in  this  dispute  were  properly  classified  as  switch 
tenders  and  had  no  other  duty  to  perform,  and  that  on  that  date  a 
telephone  was  installed,  the  use  of  which  was  added  to  their  duties 
and  they  were  designated  as  telephoners  on  account  of  using  the  tele- 
phone for  securing  necessary  information.  These  men  were  still 
required  to  handle  switches  the  same  as  they  did  prior  to  September 
16,  1920. 

The  employees  also  state  that  prior  to  January  1,  1918,  these 
employees  received  $65  a month,  which  was  increased  to  $71.50  a 
month  under  the  application  of  General  Order  No.  27,  and  later  the 
rate  of  $90  was  applied  until  May  1,  1920,  when  the  rate  of  $107.34 
a month  was  paid  them,  which  rate  continued  until  September  16, 
1920,  at  which  time  a rate  of  58  cents  an  hour  was  established  for 
them.  When  they  were  made  telephone  switch  tenders  on  Septem- 
ber 16,  1920,  the  employees  attempted  to  establish  a rate  for  them 
under  Article  II  of  the  agreement,  which  reads  as  follows : 

When  new  positions  are  created,  compensation  will  be  fixed  in  conformity 
with  positions  of  a similar  class  on  the  division  provided  for  in  this  schedule. 

It  is  further  stated  by  the  employees  that  the  carrier  took  the  posi- 
tion that  these  employees  were  properly  classified  as  telephoners 
from  September  16,  1920,  and  were  therefore  only  entitled  to  an 
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increase  of  10  cents  an  hour  under  section  1,  Article  V,  of  Decision 
No.  2 (I,  R.  L.  B.  13). 

The  employees  contend  that  these  men  should  be  paid  the  rate  of 
$5.04  a day  that  was  established  by  Decision  No.  2 for  switch  tenders, 
from  May  1,  1920,  to  September  16,  1920,  and  effective  with  the 
latter  date  they  should  be  classified  as  telephone  switch  tenders  and 
paid  the  rate  of  63  cents  an  hour,  and  that  the  employees  should  be 
compensated  for  the  difference  in  the  rates  of  pay  from  May  1,  1920. 

The  carrier  states  that  prior  to  Federal  control  these  men  were 
considered  in  the  same  class  and  were  regulated  by  the  same  condi- 
tions as  applied  to  employees  handling  targets  or  signals  at  other 
noninterlocking  crossings  in  the  vicinity  of  Danville,  111.,  and  were 
paid  a monthly  rate  to  cover  all  service  performed.  The  same 
basis  of  pay  and  classification  was  continued  after  January  1,  1918, 
and  the  increases  authorized  by  General  Order  No.  27  and  Supple- 
ment 7 thereto  were  applied  to  the  rates  of  pay  of  these  employees. 
In  September,  1920,  on  account  of  the  very  heavy  business  being 
moved  in  that  year  and  because  of  some  delays  on  the  joint  track  at 
that  point,  it  was  decided  to  establish  a train  dispatchers’  telephone 
to  operate  on  the  cut-off  between  Bismarck  and  Starr  so  that  the 
train  dispatchers  could  communicate  direct  with  these  employees  and 
keep  in  touch  with  the  movement  of  Chicago  & Eastern  Illinois  trains 
coming  off  or  entering  the  Chicago,  Milwaukee  & St.  Paul  Railway 
Co.’s  tracks.  When  this  arrangement  was  completed,  the  classifica- 
tion of  the  positions  at  Starr  was  changed  and  the  rules  and  basis 
of  pay  of  Supplement  13  to  General  Order  No.  27  were  applied  to 
the  positions.  The  hourly  rate  was  established  by  using  as  a basis 
the  monthly  rate  in  effect  January  1,  1918,  as  provided  by  Article 
I (b)  of  Supplement  13  to  General  Order  No.  27,  which  established 
the  minimum  rate  of  48  cents  an  hour,  which  was  increased  10  cents 
an  hour  under  section  1,  Article  V of  Decision  No.  2. 

The  carrier  further  states  that  the  employees  at  Starr  were  not  at 
any  time  considered  as  switch  tenders,  and  that  under  the  following 
definition  of  switch  tenders  as  established  by  the  United  States  Rail- 
road Administration,  they  can  not  be  so  classified  as  there  is  no  yard 
located  and  no  switching  engines  used  at  that  point  and  only  road 
trains  move  through  at  that  point : 

The  term  “switch  tender”  (ground  switchman)  is  understood  to  apply  to 
employees  assigned  to  handle  one  or  more  main-line  or  lead  switches  in  con- 
nection with  trains  wherever  yard  engines  are  maintained. 

It  is  further  stated  by  the  carrier  that  in  a conference  with  the 
representatives  of  the  telegraphers  some  time  prior  to  September 
16,  1920,  the  superintendent  informed  the  committee  or  general 
chairman  that  it  was  the  intention  to  establish  Starr  as  a telephone 
office,  continuing  the  employees  then  in  the  positions  and  adding 
them  to  the  agreement  with  telegraphers  under  Article  XXI  (b) 
thereof,  which  reads  as  follows : 

When  new  positions  are  added  to  or  included  in  the  schedule,  the  telegrapher 
in  such  position  shall  be  given  seniority  from  the  date  he  last  entered  tele- 
graph or  station  service. 

Under  date  of  September  16,  1920,  the  superintendent  wrote  the 
general  chairman  of  the  telegraphers,  giving  him  the  seniority  dates 
of  these  employees,  together  with  their  rate  of  pay  and  the  basis 
under  which  it  was  computed. 
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The  carrier  contends  that  the  classification  given  positions  when 
the  telephone  and  train-order  office  was  established  is  in  accordance 
with  the  rules  and  regulations  governing,  and  that  the  positions  are 
correctly  classified  in  accordance  with  the  definition  of  telephoner 
or  telegrapher  and  in  accordance  with  the  duties  performed  by  these 
men  after  the  reclassification  of  the  positions  were  made. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  for  switch-tenders’  rate  from  May  1,  1920,  is  denied. 
The  rate  as  telephone  switch  tenders  should  be  established  under 
Article  II  of  the  agreement  governing  employees  in  telegraph 
service. 


DECISION  NO.  2868.— DOCKET  3109 

Chicago,  III.,  January  29,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Claim  of  the  employees  that  V.  L.  Burton,  operator- 
leverman,  at  Cory,  111.,  should  be  paid  a call  and  30  minutes’  over- 
time at  time  and  one-half  for  service  performed  prior  to  7 a.  m. 
in  addition  to  compensation  for  his  regular  assignment  from  7 a.  m. 
to  3 p.  m.  on  April  24,  1922. 

Statement. — The  employees  state  that  there  are  three  telegraphers 
employed  at  Cory,  111.,  with  the  following  assignment:  First  trick, 
7 a.  m.  to  3 p.  m. ; second  trick,  3 p.  m.  to  11  p.  m. ; and  third  trick, 
11  p.  m.  to  7 a.  m. 

On  April  24,  1922,  Mr.  Burton,  who  was  regularly  assigned  to  the 
first  trick,  was  called  at  3.30  a.  m.  to  relieve  the  third-trick  operator. 
He  arrived  at  the  tower  at  4.30  a.  m.  and  worked  until  3 p.  m.,  for 
which  he  was  paid  prorata  for  the  first  nine  hours’  service  and  over- 
time at  the  rate  of  time  and  one-half  thereafter. 

The  employees  contend  that  Mr.  Burton  should  have  been  paid  a 
call  and  30  minutes’  overtime  at  the  rate  of  time  and  one-half  for 
service  performed  by  him  prior  to  7 a.  m.,  and  in  addition  thereto 
he  should  have  been  paid  the  compensation  of  his  regular  assign- 
ment, which  was  from  7 a.  m.  to  3 p.  m.  under  the  provisions  of  the 
agreement,  reading  as  follows : 

Employees  notified  or  called  to  perform  work  not  continuous  with  the  regular 
work  period  will  be  allowed  a minimum  of  three  (3)  hours  for  two  (2)  hours’ 
work  or  less,  and  if  held  on  duty  in  excess  of  two  (2)  hours,  time  and  one-half 
will  be  allowed  on  the  minute  basis. 

The  employees  also  state  that  rule  7 of  Decision  No.  757  (III, 
R.  L.  B.  156)  and  a similar  rule  of  the  agreement  provide  that  the 
starting  time  may  not  be  changed  without  36  hours’  notice,  and 
contend  that  these  rules  incur  the  penalty  payment  of  a call  where 
employees  are  required  for  service  earlier  than  the  regularly  assigned 
commencing  time. 

The  carrier  states  that  the  third-trick  operator  at  Cory,  111., 
reported  sick  during  the  night  and  that  there  was  no  extra  man 
available  to  relieve  him,  making  it  necessary  in  that  emergency  to 
call  Mr.  Burton  to  perform  the  service.  He  reported  for  duty  at 
4.30  a.  m.  and  worked  through  his  regular  shift  from  7 a.  m.  to 
3 p.  m.,  for  which  he  was  paid  for  the  service  performed  from  4.30 
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a.  m.  to  7 a.  m.  at  the  regular  rate  for  the  third-trick  position,  which 
happened  to  be  the  same  as  the  rate  of  his  own  position. 

The  carrier  contends  that  when  it  is  necessary  in  emergencies 
to  call  a regular  telegrapher  to  perform  extra  service,  as  was  done 
in  this  case,  he  should  be  paid  under  a rule  of  the  agreement,  which  is 
the  same  as  rule  19  of  Decision  No.  757,  and  which  reads  as  follows: 

Regularly  assigned  telegraphers  will  not  be  required  to  perforin  relief  work 
except  in  cases  of  emergency,  and  when  required  to  perform  relief  work  and 
in  consequence  thereof  suffer  a reduction  in  pay,  in  regular  compensation,  shall 
be  paid  an  amount  sufficient  to  reimburse  them  for  such  loss,  and  in  all  cases 
they  will  be  allowed  actual  necessary  expenses  while  away  from  their  regularly 
assigned  stations. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  ot  the 
employees  is  sustained. 


DECISION  NO.  2869.— DOCKET  3131 

Chicago,  III.,  January  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Wabash  Railway  Co. 

Question. — Dispute  regarding  the  refusal  of  the  carrier  to  assign 
the  senior  applicant  to  a bulletin  position. 

Statement. — On  July  1,  1922,  a newly-created  position  was  bul- 
letined. The  request  of  the  senior  bidder  for  the  position  was 
denied.  He  filed  complaint  and  it  was  handled  in  accordance  with 
the  provisions  of  the  schedule.  No  agreement  was  reached  and  the 
dispute  was  jointly  submitted  to  the  Railroad  Labor  Board  for 
decision.  Subsequently,  the  employees,  through  the  chief  executive 
of  their  organization,  notified  the  board  that  they  desired  to  with- 
draw the  dispute  for  the  reason  that  the  employee  affected  had  been 
promoted  to  a position  which  was  satisfactory  to  him,  and  that  they 
were  no  longer  interested  in  receiving  a decision,  favorable  or  un- 
favorable, with  respect  to  the  position  involved  in  the  dispute.  The 
carrier  objected  to  the  withdrawal  of  the  dispute  and  requested  that 
a decision  be  rendered,  stating  that  there  was  involved  a principle 
in  connection  with  the  application  of  the  promotion  rule  which  had 
been  the  cause  of  more  or  less  dispute,  and  that  they  wished  it 
definitely  disposed  of  by  decision  of  the  board. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  there  is 
nothing  involved  in  this  dispute  other  than  the  question  of  compe- 
tency of  the  senior  applicant  which  is  not  one  of  principle,  but  of 
fact. 

Decision. — The  Railroad  Labor  Board  decides  that  the  Tequest 
of  the  employees  for  withdrawal  of  this  dispute  is  sustained. 


DECISION  NO.  2870.— DOCKET  3130 

Chicago,  III.,  January  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  that  the  passenger  agents  em- 
ployed in  the  passenger  station  at  Minneapolis,  Minn.,  do  not  come 
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within  the  provisions  of  rule  50  of  the  agreement,  that  they  should 
be  placed  on  a daily  basis  of  pay,  and  that  retroactive  adjustment 
should  be  made  in  their  wages  to  March  1,  1920. 

Statement . — The  employees  state  that  the  four  employees  desig- 
nated as  passenger  agents  are  regularly  assigned  to  eight  consecu- 
tive hours’  service,  exclusive  of  the  meal  period,  for  seven  days  a 
week.  They  are  required  to  be  on  duty  the  full  period  of  their 
regular  assignment  and  render  continuous  service  such  as  announc- 
ing the  departure  of  trains  in  the  concourse  and  waiting  rooms  of 
the  passenger  station,  keeping  posted  as  to  the  arrival  and  departure 
of  trains,  furnishing  information  of  every  description  to  the  travel- 
ling public  regarding  train  schedules,  etc.,  and  supervising  the  work 
of  the  gatemen,  elevator  operators  and  ushers. 

The  employees  contend  that  the  passenger  agents  are  not  train 
directors  or  train  announcers  as  referred  to  in  Decision  No.  824 
(III,  R.  L.  B.  214)  as  they  perform  duties  that  are  more  of  the 
nature  of  station  masters  and  assistant  station  masters,  because 
they  are  required  to  supervise  other  employees,  which  was  not  the 
case  in  the  dispute  upon  which  that  decision  was  promulgated. 

The  employees  also  contend  that  these  positions  do  not  come 
within  the  provisions  of  rule  50  of  the  agreement  as  claimed  by  the 
carrier,  and  that  they  should  be  placed  on  a daily  basis  of  pay  as 
provided  for  in  rule  87,  which  reads  as  follows : 

Except  as  provided  in  rule  50  of  Article  VI,  employees  heretofore  paid  on  a 
monthly  basis  shall  be  paid  on  the  daily  basis.  To  determine  the  daily  rate 
for  monthly-rated  employees,  multiply  the  monthly  rate  by  12  and  divide  by 
306.  To  determine  the  pro  rata  hourly  rate  divide  the  daily  rate  determined 
as  above  by  8.  Nothing  herein  shall  be  construed  to  permit  the  reduc- 
tion of  days  for  the  employees  covered  by  this  rule  87  below  six  days  per 
week,  excepting  that  this  number  may  be  reduced  in  a week  in  which  holi- 
days occur,  by  the  number  of  such  holidays. 

In  computing  daily  rates  less  than  one-quarter  cent  will  be  dropped,  one- 
quarter  and  less  than  three-quarters  of  a cent  will  be  changed  to  one-half 
cent,  and  three-quarters  or  over  will  be  increased  to  an  even  cent. 

The  employees  request  that  the  passenger  agents  involved  in  this 
dispute  be  paid  on  the  daily  basis  retroactive  to  March  1,  1920. 

The  carrier  states  that  the  employees  designated  as  passenger  agents 
are  those  who  call  or  announce  the  departure  of  passenger  trains  in 
the  waiting  rooms  or  concourse  of  the  passenger  station  at  Minne- 
apolis, that  there  are  hours  at  a time  when  there  are  no  trains  in 
or  out  of  the  depot,  and  that  these  men  are  idle  from  four  to  six 
hours  during  their  assignment. 

The  carrier  contends  that  the  duties  of  these  employees  are  inter- 
mittent and  do  not  require  continuous  application,  and  that  they  are 
therefore  correctly  paid  under  rule  50  of  the  agreement,  which  reads 
as  follows : 

Where  service  is  intermittent  or  does  not  require  continuous  application, 
positions  designated  as  “ other  office  and  station  employees  ” in  rule  1,  Article 
I,  will  be  paid  a monthly  rate  to  cover  all  services  rendered.  This  monthly 
rate  shall  be  based  on  the  present  hours  and  compensation.  If  present  as- 
signed hours  are  increased  or  decreased,  the  monthly  rate  shall  be  adjusted 
prorata  as  the  hours  of  service  in  the  new  assignment  bear  to  the  hours  of 
service  in  the  present  assignment,  except  that  hours  above  10  either  in  new 
or  present  assignment  shall  be  counted  as  one  and  one-half  in  making  ad- 
justments. Nothing  herein  shall  be  construed  to  permit  the  reduction  of  hours 
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for  the  employees  covered  by  this  rule  50  below  eight  hours  per  day  for  six 
days  per  week.  The  wages  for  new  positions  shall  be  in  conformity  with  the 
wages  for  positions  of  similar  kind,  class,  and  hours  of  service  in  the  seniority 
district  where  created. 

Exceptions  to  the  foregoing  paragraph  shall  be  made  for  individual  posi- 
tions when  agreed  to  between  the  management  and  duly  accredited  repre- 
sentatives of  the  employees. 

For  such  excepted  positions  the  foregoing  paragraph  shall  not  apply. 

This  rule  shall  not  be  construed  as  authorizing  the  working  of  split  tricks. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  these  employees  do  not  come 
within  the  scope  of  section  2 of  rule  1;  therefore  rule  50  is  not 
applicable.  The  claim  of  the  employees  is  sustained. 


DECISION  NO.  2871.— DOCKET  1994 

Chicago,  III.,  January  29,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  Conductor  Coulter  and  Brakemen  Goodrich 
and  Wilson  for  100  miles. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  2872.— DOCKET  2002 

Chicago,  III.,  January  29,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  J.  C.  Hunt,  engine  foreman,  for  pay  under 
section  2,  article  10,  of  the  yardmen’s  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2873.— DOCKET  1997 

Chicago,  III.,  January  29,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  the  Brotherhood  of  Railroad  Trainmen  for 
a continuance  of  engine  foremen’s  pay  under  decision  in  Case  No. 
1980  by  Railway  Board  of  Adjustment  No.  1. 

Decision. — As  it  appears  in  the  record  that  the  case  submitted  is 
merely  a hypothetical  one,  the  Railroad  Labor  Board  declines  to 
pass  upon  it,  and  it  is  therefore  dismissed. 
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DECISION  NO.  2874.— DOCKET  2001 

Chicago,  III.,  January  29,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question . — Payment  of  constructive  mileage  in  passenger  service 
on  the  El  Paso-Sanderson  division. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  pro- 
visions of  the  schedule  of  wages  in  effect,  including  the  provisions 
of  Supplements  16  and  25  to  General  Order  No.  27,  there  is  no  justi- 
fication for  payment  of  constructive  mileage  in  passenger  service 
between  El  Paso,  Tex.,  and  Sanderson,  Tex. 


DECISION  NO.  2875.— DOCKET  1996 

Chicago,  III.,  January  29,  1925 

Brotherhood  of  Railroad  Trainmen,  Order  of  Railway  Conductors  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  D.  C.  Ford,  conductor,  for  pay  for  time  tied 
up  on  main  line,  Houston  yard. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case  claim  of  the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  reason  that  the  evidence  does  not  disclose, 
even  by  inference,  that  the  conductor  or  any  other  member  of  the 
crew  involved  was  required  to  or  did  protect  the  train,  which  had 
been  turned  over  to  and  taken  charge  of  by  the  yardmaster. 

The  carrier  further  positively  asserts  that  the  train  was  clear  of 
the  running  tracks  generally  referred  to  as  “ main  track.”  The  crew 
involved  was  on  the  16-hour  law  either  on  or  immediately  after  ar- 
rival at  Englewood,  and  the  cold  facts  are  that  with  this  knowledge 
the  yardmaster,  in  the  face  of  any  condition,  would  have  provided 
relief;  and  it  is  just  as  certain  that  the  crew  would  have,  under  the 
same  conditions,  demanded  relief  and  insisted  upon  their  demand 
being  given  immediate  attention.  No  emergency  existed  justifying 
the  use  of  the  crew  after  the  expiration  of  16  hours,  nor  is  any  such 
claim  made;  therefore  the  preponderance  of  analysis,  plus  testi- 
mony, is  contrary  to  the  claim  of  the  employees. 

J.  H.  Elliott. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  reason  that  none  of  the  employees  involved 
was  required  to  or  did  protect  that  train,  which  was  taken  charge  of 
by  the  yardmaster,  and  the  carrier  states  positively  that  the  train 
was  not  on  the  main  track  at  Englewood.  Under  the  provisions  of 
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rules  in  effect  the  road  time  of  freight-train  crews  commences  and 
ends  at  Englewood ; in  this  case  the  employees  directly  concerned 
were  relieved  on  arrival  at  Englewood  under  the  provisions  of  the 
hours  of  service  law  and  could  not  have  been  lawfully  continued  in 
service  by  the  carrier  in  the  absence  of  an  emergency. 

For  the  benefit  of  those  who  are  interested  in  this  case,  and  in 
order  that  they  may  have  the  knowledge  of  the  “circumstances” 
as  referred  to  in  the  decision  of  the  majority,  the  position  of  the 
carrier  and  the  employees  is  quoted  as  follows : 

Employees'  position.— On  November  14,  1920,  Conductor  Ford  and  crew 
commenced  duty  at  Echo,  an  outlying  terminal  of  the  Houston-Echo  division 
at  9.45  a.  m. ; arrived  within  Houston  yard  limits  at  Englewood,  3 miles  east 
of  the  regular  relief  point,  at  1.40  a.  m.,  November  15 ; on  duty  15  hours  and 
55  minutes.  Crew  tied  up  under  the  law  at  1.45  a.  m. 

The  rules  of  the  schedule  governing  tie-ups  under  the  16-hour  law  read  as 


1U11UWS. 

“ Article  14.  Section  1.  Trainmen  will  be  considered  on  duty  from  the  time 
set  for  the  departure  of  their  trains  until  relieved  from  duty  at  division  ter- 
minals, the  idea  being  not  to  tie  up  crews  between  terminals  to  avoid  over- 
time. Should  crews  be  delayed  by  wrecks  or  washouts  at  any  point  in  excess 
of  24  hours,  they  may  be  relieved  from  duty;  provided  that  for  every  24 
hours,  dating  from  the  hour  relieved,  they  will  be  paid  for  not  less  than  100 


“ Sec.  2.  (Chicago  agreement,  effective  April  1,  1908.)  1.  Under  the  laws 

limiting  the  hours  on  duty,  crews  in  road  service  will  not  be  tied  up  unless 
it  is  apparent  that  the  trip  can  not  be  completed  within  the  lawful  time ; and 
not  then  until  after  the  expiration  of  14  hours  on  duty  under  the  Federal 
law,  or  within  2 hours  of  the  time  limit  provided  by  the  State  laws,  if  Stiate 


laws  govern. 

“2.  If  road  crews  are  tied  up  in  a less  number  of  hours  than  provided  in 
the  preceding  paragraph,  they  shall  not  be  regarded  as  having  been  tied  up 
under  the  law,  and  their  services  will  be  paid  for  under  the  individual  sched- 
ules of  the  different  roads. 

“ 3.  When  road  crews  are  tied  up  between  terminals  under  the  law,  they  shall 
again  be  considered  on  duty  and  under  pay  immediately  upon  the  expiration 
of  the  minimum  and  legal  period  off  duty  applicable  to  the  crew;  provided 
the  longest  period  of  rest  required  by  any  member  of  the  crew,  either  8 or  10 
hours,  to  be  the  period  of  rest  for  the  entire  crew. 

“ 4.  A continuous  trip  will  cover  movement  straightaway  or  turn  around 
from  initial  point  to  the  destination  train  is  making  when  ordered  to  tie  up. 
If  any  change  is  made  in  the  destination  after  the  crew  is  released  for  rest,  a 
new  trip  will  commence  when  the  crew  resumes  duty. 

“ 5.  Road  crews  tied  up  under  the  law  will  be  paid  time  or  mileage  of  their 
schedule  from  initial  point  to  tie-up  point;  when  such  crews  resume  duty  on 
a continuous  trip,  they  will  be  paid  miles  or  hours,  whichever  is  the  greater, 
from  the  tie-up  point  to  the  next  tie-up  point,  or  the  terminal.  It  is  under- 
stood that  this  article  does  not  permit  crews  to  be  run  through  terminals  unless 
such  practice  is  permitted  under  their  schedules. 

“ 6.  Road  crews  tied  up  for  rest  under  the  law  and  then  towed  or  deadheaded 
into  terminal,  with  or  without  engine  or  caboose,  will  be  paid  therefor  as  per 
section  5,  the  same  as  if  they  had  run  the  train  to  such  terminal. 

“ 7.  If  any  service  is  required  of  an  engine  crew,  or  if  held  responsible  for 
the  engine  during  the  tie-up  under  the  law,  they  will  be  paid  for  all  such 
service. 

“ 8.  The  foregoing  articles  constitute  an  agreement  for  the  above-named  com- 
panies and  their  conductors,  trainmen,  engineers,  and  firemen  as  to  runs  that 
are  tied  up  in  conformity  with  the  law,  and  become  a part  of  the  schedules  or 
agreements  of  these  roads  and  subject  to  their  provisions  as  to  amendments 
by  mutual  consent.  Nothing  herein  contained  shall  be  construed  to  amend  or 
annul  any  rule  in  the  various  agreements  with  individual  roads.” 

The  employees  understand  that  the  above  tie-up  rules  contemplate  and  pro- 
vide reductions  for  time  tied  up  only  for  crews  tied  up  between  division  ter- 
minals. Within  yard  limits  of  final  terminals  yard  crews  are  on  hand  to  move 
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crews  tied  up  by  the  law  to  the  regular  relief  point  without  delay,  and  there- 
fore the  reasons  that  made  it  proper  to  make  deductions  for  time  tied  up  be- 
tween terminals  do  not  exist  within  the  yard  limits  of  the  final  terminal. 

The  following  rules,  quoted  from  a special  agreement  governing  the  opera- 
tion of  road  crews  between  Houston  and  Englewood  within  the  Houston  yard 
limits,  also  apply  to  this  case: 

“ Sec.  2.  Road  train  and  engine  crews  will  handle  engines  and  cabooses  at 
and  between  fifth  ward  yard  and  Englewood  for  trains  departing  from  Engle- 
wood and  at  and  between  Englewood  and  fifth  ward  yard  for  incoming  trains 
that  are  set  out  at  Englewood.  In  case  other  than  the  engine  and  caboose  or 
engines  and  cabooses  are  handled  between  Englewood  and  fifth  ward  yard  in 
either  direction,  this  special  agreement  will  be  inoperative,  and  train  and  en- 
gine men  will  be  paid  in  accordance  with  their  individual  schedules  for  the  trip. 
It  is  understood  that  all  train  and  engine  crews  in  freight  service  will  go  on 
duty  and  be  relieved  at  fifth  ward  yard. 

“ Sec.  3.  In  lieu  of  the  schedule  provisions  covering  switching  at  ter- 
minals, it  is  hereby  agreed  that  crews  will  pick  up  cabooses  at  fifth  ward 
yard  and  take  them  to  Englewood  and  place  them  on  outgoing  trains,  and 
will  take  them  off  of  incoming  trains  at  Englewood  and  set  them  out  at 
fifth  ward  yard,  for  which  an  arbitrary  of  30  minutes  on  outgoing  trips  and 
actual  time  as  with  a minimum  of  30  minutes  on  incoming  trips,  both  at 
prevailing  overtime  rates  according  to  the  class,  will  be  allowed. 

“ It  is  understood  that  all  provisions  of  the  several  schedules  will  remain 
in  full  force  and  effect,  except  as  modified  by  this  special  agreement. 

“ Sec.  4.  Initial  terminal  and  road  overtime  will  be  computed  from  the  time 
fixed  for  the  departure  of  trains  from  Englewood,  and  crews  will  not  be 
required  to  report  for  duty  at  fifth  ward  yard  sooner  than  one  hour  before 
the  time  set  for  departure  of  their  trains  from  Englewood,  nor  will  they 
be  called  more  than  one  hour  before  the  time  required  to  report  at  round- 
house or  at  yard  office,  fifth  ward  yard.  Final  terminal  and  road  overtime 
will  end  when  trains  are  into  clear  at  Englewood,  at  which  time  the  arbitrary 
payment  under  this  agreement  will  commence.” 

Section  2 of  the  special  agreement  quoted  provides  that  crews  will  be  relieved 
at  fifth  ward  yards. 

Section  3 provides  for  continuous  pay  from  Englewood  yard  to  the  fifth 
ward  yard,  with  a mininum  of  30  minutes  for  handling  engine  and  caboose. 

Section  4 provides  that  final  terminal  and  road  overtime  will  end  when 
trains  are  into  clear  at  Englewood,  at  which  time  the  arbitrary  payment 
under  this  special  agreement  commences. 

No  provisions  are  made  in  this  special  agreement  for  putting  crews  off  pay 
when  tied  up  by  the  hours  of  service  law  at  or  between  Englewood  and  fifth 
ward  yards. 

The  employees  hold  that  under  this  special  terminal  agreement  crews  auto- 
matically come  under  the  pay  provisions  of  section  4 thereof  as  soon  as 
trains  are  into  clear  at  Englewood  and  that  such  payment  continues  until 
crews  reach  the  provided  relief  point,  the  fifth  ward  yard,  regardless  of 
whether  the  crew  is  tied  up  by  the  law  and  moved  in  by  a yard  crew. 

The  employees  contend  that  under  the  tie-up  rules  first  quoted,  and  also 
under  the  special  terminal  agreement,  crews  are  entitled  to  continuous  pay 
under  rules  governing  from  the  time  they  enter  the  yard  limits  of  their  final 
terminal  until  they  reach  the  final  relief  point,  regardless  of  possible  tie-up 
by  the  law.  Claim  in  this  case  is  for  three  hours,  from  1.45  a.  m.,  when  crew 
arrived  within  yard  limits,  until  they  were  moved  to  fifth  ward  yard  at 
4.45  a.  m. 

Carrier's  position. — This  claim  originated  on  the  Houston-Echo  subdivision 
of  the  Beaumont  operating  division  of  the  Texas  & New  Orleans  Railroad. 
Through-freight  crews  (Conductor  Ford  is  in  through-freight  service)  as- 
signed to  this  district  operate  between  Englewood  and  Echo,  a distance  of 
105.7  miles.  The  Houston  terminal  is  under  the  jurisdiction  of  a superin- 
tendent of  terminals,  the  main  freight  yard  in  the  terminal  being  Englewood. 
This  yard  handles  all  freight  trains  from  and  to  the  following  divisions: 
Beaumont-Galveston  division  of  the  Texas  & New  Orleans  Railroad  and  the 
Galveston,  Harrisburg  & San  Antonio  Railway;  Houston  division  of  the 
Galveston,  Harrisburg  & San  Antonio  Railway;  Shreveport  division  of  the 
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Houston,  East  & West  Texas  Railway ; and  Dallas  division  of  the  Houston  & 
Texas  Central  Railroad. 

The  carriers  above  named  are  corporate  properties  of  the  Southern  Pacific 
Lines  in  Texas  and  Louisiana  and  are  under  the  jurisdiction  of  this  man- 
agement. 

When  the  Englewood  yard  was  completed,  what  is  known  as  the  “ Engle- 
wood settlement”  was  negotiated  and  signed  by  the  authorized  representa- 
tives of  the  carriers  and  the  authorized  representatives  of  the  transporta- 
tion organizations  on  October  30,  1914.  The  agreement  is  herewith  reproduced : 

FIFTH  WARD  ENGLEWOOD  TERMINALS 

1.  Trip  rates  and  mileage  of  the  several  divisions  involved  to  be  readjusted 
in  accordance  with  the  change  of  mileage  to  and  from  Englewood  on  incom- 
ing trips,  and  to  and  from  Englewood  plus  the  mileage  between  that  point 
and  fifth  ward  yard  on  outgoing  trips.  Road  overtime  to  be  computed  on 
basis  of  readjusted  mileage  of  the  several  divisions. 

Where  agreements  provide  for  payment  of  overtime  after  schedule  of  train 
and  the  additional  mileage  allowance  from  fifth  ward  yard  to  Englewood  is 
not  covered  by  the  time-card  schedule,  the  mileage  at  average  speed  of  time- 
card schedule  will  be  added  to  the  schedule  in  computing  road  overtime  on 
outgoing  trip. 

2.  Road  train  and  engine  crews  will  handle  engines  and  cabooses  at  and 
between  fifth  ward  yard  and  Englewood  for  trains  departing  from  Englewood 
and  at  and  between  Englewood  and  fifth  ward  yard  for  incoming  trains  that 
are  set  out  at  Englewood.  In  case  other  than  the  engine  and  caboose  and 
engines  and  cabooses  are  handled  between  Englewood  and  fifth  ward  yard  in 
either  direction,  this  special  agreement  will  be  inoperative  and  train  and 
enginemen  will  be  paid  in  accordance  with  their  individual  schedules  for  the 
trip.  It  is  understood  that  all  train  and  engine  crews  in  freight  service  will 
go  on  duty  and  be  relieved  at  fifth  ward  yard. 

3.  In  lieu  of  the  schedule  provisions  covering  switching  at  terminals,  it  is 
hereby  agreed  that  crews  will  pick  up  cabooses  at  fifth  ward  yard  and  take 
them  to  Englewood  and  place  them  on  outgoing  trains,  and  will  take  them  off 
of  incoming  trains  at  Englewood  and  set  them  out  at  fifth  ward  yard,  for 
which  an  arbitrary  of  30  minutes  on  outgoing  trips,  and  actual  time  with  a 
minimum  of  30  minutes  on  incoming  trips,  both  at  prevailing  overtime  rates 
according  to  class,  will  be  allowed.  It  is  understood  that  all  provisions  of  the 
several  schedules  will  remain  in  full  force  and  effect,  except  as  modified  by  this 
special  agreement. 

4.  Initial  terminal  and  road  overtime  will  be  computed  from  the  time  fixed 
for  the  departure  of  trains  from  Englewood,  and  crews  will  not  be  required  to 
report  for  duty  at  fifth  ward  yard  sooner  than  one  hour  before  the  time  set 
for  the  departure  of  their  trains  from  Englewood ; nor  will  they  be  called  more 
than  one  hour  before  the  time  required  to  report  at  roundhouse  or  at  yard 
office,  fifth  ward  yard.  Final  terminal  and  road  overtime  will  end  when  trains 
ate  into  clear  at  Englewood,  at  which  time  the  arbitrary  payment  under  this 
agreement  will  commence. 

5.  This  agreement  is  to  apply  only  when  crews  are  required  to  take  their 
trains  at  Englewood  on  outgoing  trips  or  leave  them  there  on  incoming  trips, 
and  it  is  subject  to  modification  or  cancellation  at  any  time  upon  30  days’ 
notice  in  writing  from  either  party. 

Signed  at  Houston,  October  30,  1914. 

For  the  companies : 

G.  S.  Waid, 

Assistant  General  Manager. 

For  the  organizations : 

E.  Corrigan, 

A.  G.  C.  E.,  B.  L.  E. 

E.  Corrigan, 

Representing  B.  of  L.  F.  & E. 

E.  P.  Curtis, 

Vice  President,  O.  R.  G. 

J.  A.  Farquharson, 

Vice  President,  B.  of  R.  T. 
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Attention  is  called  to  the  last  sentence  of  section  4 of  the  Englewood  agree- 
ment reading  as  follows : “ Final  terminal  and  road  overtime  will  end  when 
trains  are  into  clear  at  Englewood,  at  which  time  the  arbitrary  payment  under 
this  agreement  will  commence.” 

The  arbitrary  payment  referred  to  is  covered  by  sections  2 and  3 and  was 
provided  to  compensate  road  engine  and  train  crews  for  handling  of  engines 
and  cabooses  from  Englewood  to  Hardy  Street  after  setting  out  trains  at 
Englewood. 

On  November  14,  1920,  Conductor  Ford  was  ordered  to  leave  Echo  at  10.15 
a.  m.,  in  charge  of  extra  500  west ; reported  for  duty  at  9.45  a.  m. ; left  Echo 
at  10.30  a.  m. ; arrived  Englewood  1.40  a.  m.,  November  15. 

He  was  tied  up  under  the  Federal  hours  of  service  law  and  released  from 
duty  1.45  a.  m.  (There  is  a discrepancy  of  5 minutes  between  the  release  time 
as  shown  by  the  train  sheet  and  the  release  time  shown  by  Conductor  Ford 
on  the  hours-of-service  report,  Form  3478,  personally  filled  out  by  him.  The 
train  sheet  shows  that  he  arrived  at  Englewood  at  1.40  a.  m.  and  was  re- 
leased at  1.45  a.  m.,  whereas  he  shows  on  the  hours-of-service  report  that  he 
was  released  at  1.40  a.  m.)  On  the  basis  of  1.40  a.  m.  he  had  been  on  duty 
15  hours  and  55  minutes  and  on  the  basis  of  1.45  a.  m.,  16  hours.  Under  the 
hours  of  service  law  Conductor  Ford  was  not  in  position  to  perform  any  serv- 
ice at  all  after  1.45  a.  m.,  and  for  this  reason  the  entire  crew  was  released  of 
all  responsibility  for  the  train  at  Englewood  at  1.45  a.  m.  The  engine  and 
caboose  were  handled  from  Englewood  to  Hardy  Street  by  yard  crew  and  not 
by  Conductor  Ford  and  his  crew. 

The  organization  is  claiming  pay  for  Conductor  Ford  on  a continuous-time 
basis.  He  was  paid  up  to  1.45  a.  m.,  the  time  of  his  release  from  duty. 

Attention  is  called  to  claim  for  continuous  time  after  train  had  arrived  at 
the  final  terminal,  Englewood.  The  carrier  holds  that  there  is  no  basis  for 
such  claim  under  section  4 of  the  Englewood  agreement,  reading  as  follows: 
“ Final  terminal  and  road  overtime  will  end  when  trains  are  into  clear  at 
Englewood,  at  which  time  the  arbitrary  payment  under  this  agreement  will 
commence.” 

The  employees’  attempt  to  collect  road  time,  and  on  a continuous  basis, 
from  the  time  the  crew  arrived  at  Englewood  and  was  released  until  caboose 
was  moved  to  Hardy  Street,  is  contrary  to  the  rule  and  past  practices.  The 
arbitrary  payment  provided  in  sections  2 and  3 of  the  Englewood  agreement 
was  to  compensate  road  engine  and  train  crews  for  taking  caboose  off  of  train 
and  handling  the  engine  and  caboose  to  Hardy  Street.  This  arbitrary  pay- 
ment is  not  to  be  allowed  except  when  service  is  actually  performed,  and  at- 
tention is  called  to  the  fact  that  the  movement  of  the  engine  and  caboose 
from  the  final  terminal,  Englewood,  to  Hardy  Street  was  not  handled  by 
Conductor  Ford  find  his  crew  and  that  the  arbitrary  provided  for  such  service 
is  not  claimed  in  this  case,  but  continuous  time  is  claimed  by  the  employees, 
which  claim  is  contrary  to  and  invalidated  by  section  4 of  the  Englewood 
agreement  which  specifically  provides : “ Final  terminal  and  road  overtime 

will  end  when  trains  are  into  clear  at  Englewood.” 

The  Englewood  agreement  was  negotiated  with  and  signed  by  the  four 
transportation  organizations.  As  evidence  of  the  intent  and  proper  application 
of  this  agreement,  I quote  from  an  agreement  made  with  the  general  chairmen 
of  the  engineers’  and  firemen’s  committees  under  date  of  July  6,  1920,  in  con- 
nection with  claim  of  the  enginemen’s  organization  for  the  payment  of  50 
miles  to  crews  tied  up  under  the  law  within  the  yard  limits  of  their  final 
terminal : 

“ It  is  agreed  that  where  crews  tie  up  under  the  law  within  the  yard  limits 
at  their  final  terminal,  arbitrary  allowance  of  50  miles  will  not  apply,  but 
when  such  crews  are  moved  within  one  hour  they  will  be  allowed  overtime 
based  on  time  of  arrival  at  final  relieving  point,  deducting  time  tied  up  waiting 
to  be  moved.  If  not  moved  within  one  hour,  they  will  be  paid  on  continuous 
time  basis  up  to  arrival  at  final  relieving  point. 

“ For  the  purpose  of  applying  this  rule  at  Houston,  Englewood  and  not 
Hardy  Street  will  be  considered  the  relieving  point.” 


Horace  Baker, 
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SUPPORTING  OPINION 

Conductor  Ford,  who  had  charge  of  this  train,  states  that  they 
arrived  at  Englewood  at  1.40  a.  m.,  and  that  their  train  was  left 
standing  on  the  main  track  until  4.45  a.  m.  on  account  of  the  yard 
being  congested  at  that  time.  When  the  general  chairman  took  the 
dispute  up  with  the  supervisor  of  wages  of  the  carrier  on  December 
11,  1920,  advice  was  furnished  him  showing  that  Conductor  Ford  on 
train  extra  500  west,  November  14,  1920,  arrived  at  Englewood  at 
1.40  a.  m.,  but  that  on  account  of  the  yard  being  blocked,  the  train 
was  held  out  on  the  main  track  until  it  was  pulled  in  by  the  yard 
engine  at  4.45  a.  m.,  and  on  account  of  no  arrangement  being  made 
to  protect  the  rear  of  trains  standing  on  the  main  line  tied  up  under 
the  law,  this  duty  still  rested  upon  the  crew  until  they  were  pulled 
into  the  yard. 

The  representative  of  the  carrier  failed  to  present  evidence  to 
show  that  the  train  did  not  stand  on  the  main  track  from  1.40  a.  m. 
to  4.45  a.  m.  as  claimed  by  Conductor  Ford,  nor  did  he  state  definitely 
by  whom  the  crew  was  relieved,  but  he  assumed  that  somebody  else 
took  charge  of  the  protection  of  the  train  until  it  was  pulled  into  the 
yard  and  possibly  the  crew  was  relieved  by  some  of  the  yard  men. 

Evidence  was  also  presented  which  shows  that  under  the  following 
rules  of  the  special  agreement  Conductor  Ford  and  crew  were  entitled 
to  continuous  pay  until  moved  to  the  Hardy  Street  yard,  which  was 
their  regular  tie-up  point : 

* * * It  is  understood  that  all  train  and  engine  crews  in  freight  service 

will  go  on  duty  and  be  relieved  at  fifth  ward  yard. 

* * * Final  terminal  and  road  overtime  will  end  when  trains  are  into 

clear  at  Englewood,  at  which  time  the  arbitrary  payment  under  this  agree- 
ment will  commence. 

It  is  further  shown  by  the  evidence  that  until  recently  the  carrier 
paid  crews  tied  up  in  the  yard  limits  of  the  final  terminals  continuous 
time  until  moved  to  relief  point,  and  a case  was  cited  at  the  oral 
hearing  in  support  of  that  practice. 

From  an  analysis  of  all  the  evidence  presented  in  this  dispute,  it 
is  apparent  that  the  decision  adopted  by  a majority  of  the  Railroad 
Labor  Board  is  supported  thereby,  as  well  as  by  the  provisions  of  the 
rules  in  effect. 

W.  L.  McMenimen. 
SUPPORTING  OPINION 

An  examination  of  the  rules  governing,  discloses  that  crews  at  final 
terminal  are  under  road  pay  until  the  train  is  in  the  clear  at  Engle- 
wood, and  from  that  point  to  fifth  ward  yard  (where  the  crews  must 
report  to  go  on  duty  and  also  prior  to  being  relieved  from  duty) 
they  receive,  on  incoming  trips,  actual  time  with  a minimum  of  30 
minutes  at  prevailing  overtime  rates,  according  to  the  class  of  service. 

The  contention  that  the  carrier  should  not  pay  for  the  time  used  in 
going  from  Englewood  to  fifth  ward  yard  because  the  crew  could 
not  handle  the  engine  and  caboose  from  Englewood  to  fifth  ward 
yard,  in  my  judgement,  is  not  justified. 

A.  O.  Wharton. 

56122—26 11 
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DECISION  NO.  2876.— DOCKET  4136 

Chicago , III.,  January  SO,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — Application  of  call  rule  in  connection  with  travel 
service. 

Statement. — The  evidence  shows  that  on  June  12,  1923,  Peter 
Nelson,  Herman  Greaiwaldt,  Robert  Yakel,  Charles  Monson,  Warn 
Wilson,  Herman  Schroeder,  and  Paul  Hischke  were  called  at  6.45 
p.  m.,  after  the  completion  of  their  regular  day’s  work,  to  go  to 
Townsend,  Wis.,  on  account  of  a wreck.  They  were  held  on  duty 
from  6.45  p.  m.,  June  12,  until  3 a.  m.,  June  13,  1923,  and  were  com- 
pensated for  same  as  follows:  From  7.30  p.  m.  to  8 p.  m.,  rate  and 
one-half  while  loading  tools  and  material ; 8 p.  m.  to  9.30  p.  m.,  half- 
time rate  for  time  consumed  in  going  to  point  of  wreck;  9.30  p.  m.  to 
1 a.  m.,  rate  and  one-half  while  working  at  wreck;  1 a.  m.  to  3 a.  m., 
time  consumed  in  returning  from  wreck  to  headquarters. 

It  is  the  employees’  claim  that  all  time  held  on  duty  on  account  of 
the  call — namely,  from  6.45  p.  m.,  June  12,  to  3 a.  m.,  June  13, 1923 — 
should  have  been  paid  for  in  accordance  with  the  provisions  of  rule 
28  of  the  existing  agreement,  which  reads  as  follows : 

Except  as  otherwise  provided  in  these  -rules  employees  notified  or  called  to 
perform  work  not  continuous  with  the  regular  work  period  will  be  allowed  a 
minimum  of  two  hours’  pay  at  rate  and  one-half  for  two  hours’  work  or  less, 
and  if  held  on  duty  in  excess  of  two  hours  rate  and  one-half  will  be  allowed 
on  the  minute  basis.  Employees  who  are  subject  to  call  because  of  the  re- 
quirements of  the  service  will  notify  their  immediate  superior  where  they 
may  be  called  and  will  respond  promptly  when  called. 

The  carrier  takes  the  position  that  travel  and  waiting  time  should 
have  no  connection  with  the  call  rule,  and  that  rule  43  of  the  agree- 
ment was  properly  applicable  to  the  service  in  question.  Rule  43 
reads  as  follows: 

Employees  not  in  outfit  cars  will  be  allowed  straight  time  when  traveling 
by  train  by  direction  of  the  management  during  regular  work  period,  and  one- 
half  time  rate  during  overtime  hours,  whether  on  or  oft  assigned  territory. 

The  carrier  takes  the  further  position  that  rule  28,  covering  calls, 
was  only  applicable  to  the  service  performed  at  headquarters  from 
6.30  p.  m.  to  7 p.  m.  accumulating  tools,  and  for  service  performed 
at  point  of  wreck  from  10.30  p.  m.  June  12  to  6 a.  m.  June  13,  1923. 

Opinion. — Section  men  regularly  assigned  to  a section  are  paid  for 
all  overtime  in  accordance  with  the  rules  providing  for  overtime  pay- 
ment for  service  rendered  continuous  with  their  regularly  assigned 
hours,  and  when  called  to  perform  service  not  continuous  with  their 
regularly  assigned  hours  of  service  they  should  be  compensated  as 
provided  by  the  call  rule. 

Rule  43  can  only  be  construed  to  apply  as  a corollary  to  the  rule 
which  provides  for  and  to  the  class  of  employees  regularly  assigned 
to  “ outfit  cars,”  and  any  other  construction  placed  on  rules  appli- 
cable to  men  not  in  outfit  cars  would  in  effect  annul  all  rules  govern- 
ing overtime  for  men  in  service  entirely  distinct  from  that  performed 
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by  the  classes  of  employees  using  outfit  cars  or  doing  same  work  but 
not  in  outfit  cars. 

Decision.— The  Railroad  Labor  Board  decides  that  the  position  of 
the  employees  is  sustained. 


DECISION  NO.  2877.— DOCKET  1772 

Chicago,  III.,  January  30,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Should  W.  C.  Beezley,  fireman,  eastern  division,  be 
paid  local  rates  for  time  made  November  8 to  13,  inclusive,  1920? 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Mr.  Beezley  was  employed  on  an  assigned  work 
train  between  Fort  Worth,  Tex.,  and  Dallas,  Tex.,  handling  gravel  from  the 
Grand  Prairie  gravel  pit.  This  work  train  placed  empty  cars  to  steam 
shovels,  pulled  out  the  loads  and  took  them  to  Grand  Prairie,  the  main  line, 
and  frequently  hauled  eastbound  gravel  to  Dallas.  The  work  of  loading  and 
unloading  is  on  the  gravel  spur.  Part  of  the  gravel  was  for  use  as  ballast  for 
the  railroad  and  part  of  it  was  for  commercial  use. 

The  claim  is  based  on  paragraph  (e)  of  article  4,  and  paragraph  (b)  of 
article  5 of  the  firemen’s  schedule. 

Paragraph  (e)  of  article  4 reads,  in  part,  as  follows: 

“When  there  is  a combination  of  freight  and  work-train  service,  trip  shall 
be  paid  for  on  basis  of  freight  rates  and  rules.” 

Paragraph  (b)  of  article  5 reads  as  follows: 

“ Crews  in  through  and  irregular  freight  service  consuming  two  hours  or 
more  picking  up  or  setting  out  cars  between  the  terminals  of  their  run  will  be 
paid  local  rates  for  such  trips.  The  only  time  to  be  counted  under  this  para- 
graph is  that  necessarily  required  in  doing  the  work.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2878.— DOCKET  2024 

Chicago,  III.,  January  30,  1925 

Order  of  Railway  Conductors,  Brotherhood'  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  W.  E.  Mitchell,  conductor,  for  continuous 
time  account  being  towed  in  from  Englewood,  Tex.,  November  29, 
1920. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2879.— DOCKET  2023 

Chicago,  III.,  January  30,  1925. 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  C.  A.  King,  conductor,  for  runaround  at  Val- 
entine, Tex.,  March  5,  1921. 
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Decision. — The  Eailroad  Labor  Board  decides  that  C.  A.  King 
was  not  available  for  any  service  at  the  time  Conductor  Oldham  left 
Valentine,  and  therefore  is  not  entitled  to  pay  for  being  run  around. 
The  claim  of  the  employees  is  denied. 


DECISION  NO.  2880.— DOCKET  2005 

Chicago,  III.,  February  If,  1925. 

Brotherhood  of  Railroad  Trainmen,  Order  of  Railway  Conductors  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  Brakemen  Wilson  and  McCue  for  local  rates 
account  picking  up  freight. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2881.— DOCKET  2025 

Chicago,  III.,  January  81,  1925. 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  M.  Cavanaugh,  -conductor,  et  al.,  for  arbi- 
trary pay  account  required  to  perform  terminal  service  within  de- 
fined limits  of  San  Antonio  terminal. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2882.— DOCKET  1993 

Chicago,  III.,  January  81,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  W.  McEight,  switchman,  San  Antonio  yard, 
for  pay  from  time  of  reporting  for  regular  job  at  7 a.  m.,  he  having 
been  subsequently  used  as  a foreman  on  the  job  starting  at  7.30  a.  m. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2883.— DOCKET  2000 

Chicago,  III.,  January  31,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  D.  W.  Eobinson,  engine  foreman,  for  engine 
foreman’s  hourly  rate. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DECISION  NO.  2884.— DOCKET  2027 

Chicago,  III.,  January  SI,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  J.  A.  Brandes,  conductor,  for  112  local  miles 
account  run  being  discontinued. 

Decision. — The  Bailroad  Labor  Board  decides  that  under  the 
circumstances  of  this  particular  case  the  claim  of  the  employees  is 
sustained. 


DECISION  NO.  2885.— DOCKET  2026 

Chicago,  III.,  February  4,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  A.  L.  Young,  conductor,  et  al.,  for  local  rate 
of  pay  account  of  picking  up  and  setting  out  in  gravel  service  and  for 
continuous  time  account  being  tied  up  before  the  expiration  of  14 
hours  while  in  such  service. 

Decision. — The  Bailroad  Labor  Board  decides  that  claim  of  the 
employees  is  denied. 


DECISION  NO.  2886.— DOCKET  4288  ET  AL. 

Chicago,  III.,  January  SI,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees,  et  al.,  v.  American  Railway  Express  Co.  et  al. 

Subject. — Disposition  of  applications  for  decisions  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Bailroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreements 
between  the  parties  interested  settlements  have  been  reached,  and 
joint  or  ex  parte  requests  for  the  withdrawals  of  applications  for 
decisions  have  been  received  in  the  following  cases,  which  are  indi- 
cated by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein: 

American  Bailway  Express  Co. — Brotherhood  of  Baihvay  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees : Docket  4288. 

American  Bailway  Express  Co.;  Southern  Pacific  Co.  (Pacific 
system) — Order  of  Bailroad  Telegraphers:  Docket  4436. 

Arizona  Eastern  Bailroad  Co. — Brotherhood  of  Bailway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees: Docket  4503. 

Chicago  & Alton  Bailroad  Co. — Order  of  Bailway  Conductors; 
Brotherhood  of  Bailroad  Trainmen : Docket  4300-156. 

Chicago  & North  Western  Bailway  Co. — Order  of  Bailway  Con- 
ductors; Brotherhood  of  Bailroad  Trainmen:  Docket  4314,  4315. 
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4316,  4318,  4319,  4320,  4322,  4323,  4324,  4325,  4326,  4327,  4329,  4402, 
4403,  4404,  4405,  4406,  4407,  4408,  4409,  4410,  4411,  4414,  4416,  4419, 
4421,  4422,  4424,  4425,  4426,  4427,  4428,  4429,  4431. 

Hocking  Valley  Railway  Co. — American  Train  Dispatchers’  Asso- 
ciation: Docket  4226-57. 

Missouri  Pacific  Railroad  Co. — Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees : Docket  4511. 

Virginian  Railway  Co. — Brotherhood  of  Railroad  Trainmen: 
Dockets  4384,  4386. 

Wabash  Railway  Co. — Order  of  Railway  Conductors:  Docket 

2632. 

Wabash  Railway  Co. — Order  of  Railway  Conductors;  Brother- 
hood of  Railroad  Trainmen:  Dockets  2928,  2929,  2930,  2931. 

Decision. — The  Railroad  Labor  Board  grants  the  requests  for 
withdrawals  and  the  files  in  these  cases  are  hereby  closed. 


DECISION  NO.  2887.— DOCKET  4300 

Chicago,  III.,  February  2,  1925 

Brotherhood  of  Railroad  Trainmen,  Order  of  Railway  Conductors  v.  Ann 
Arbor  Railroad  Co.  et  al. 

Subject  of  the  dispute. — This  decision  is  upon  a controversy  or  dis- 
pute between  the  carriers  named  below  and  the  classes  of  employees 
represented  by  the  organizations  named  below.  The  subject  matter 
of  the  dispute  is  what  shall  constitute  just  and  reasonable  rates  of 
pay  and  includes  requests  of  certain  carriers  for  changes  in  rules 
governing  working  conditions. 

Parties  to  the  dispute . — The  carriers  and  organizations  parties 
hereto  are  as  follows : 

1.  CARRIERS 

Ann  Arbor  Railroad  Co. 

Bangor  & Aroostook  Railroad  Co. 

Central  Indiana  Railway  Co. 

Chicago,  Indianapolis  & Louisville  Railway  Co. 

Cincinnati,  Indianapolis  & Western  Railroad  Co. 

Cumberland  & Pennsylvania  Railroad  Co. 

Denver  & Rio  Grande  Western  Railroad  system. 

Rio  Grande  Southern  Railroad  Co. 

Detroit  & Mackinac  Railway  Co. 

Green  Bay  & Western  Railroad  Co. 

Kansas  City,  Mexico  & Orient  Railway  Co. 

Manistique  & Lake  Superior  Railroad  Co.1 

Midland  Valley  Railroad  Co. 

Minnesota,  Dakota  & Western  Railway.2 

Mississippi  Central  Railroad  Co. 

New  Orleans  Great  Northern  Railroad  Co. 

New  Orleans  Public  Belt  Railroad. 

Toledo,  Peoria  & Western  Railway  Co. 


1 Brotherhood  of  Railroad  Trainmen  only. 


2 Dispute  dismissed. 
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2.  ORGANIZATIONS 

Brotherhood  of  Railroad  Trainmen. 

Order  of  Railway  Conductors. 

Nature  of  'proceedings. — In  conformity  with  the  provisions  of  the 
transportation  act,  1920,  the  carriers  and  employees  named  herein 
have  held  or  attempted  to  hold  conferences  on  the  subject  matter  of 
the  dispute,  and  all  controversies  not  having  been  decided  in  such 
conferences  were  referred  to  the  Railroad  Labor  Board  for  decision. 

History  of  the  dispute. — During  October,  1923,  representatives  of 
the  employees,  parties  to  this  dispute,  filed  with  practically  all  car- 
riers, including  those  named  herein,  a request  for  an  increase  in 
rates  of  pay.  Conferences  were  held  and  a number  of  the  carriers 
served  notice  on  the  representatives  of  the  employees  that  they  de- 
sired to  change  certain  rules  governing  working  conditions. 

In  January,  1924,  the  New  York  Central  Railroad  Co.  and  its 
employees  negotiated  an  agreement  disposing  of  the  dispute  and  sub- 
sequently the  majority  of  the  carriers  in  the  eastern  and  southeastern 
territories  made  similar  agreements. 

Effective  April  8,  1924,  the  representatives  of  the  employees  nego- 
tiated an  agreement  with  the  conference  committee  of  managers, 
western  railways,  which  agreement  disposed  of  the  dispute  on  the 
majority  of  the  carriers  in  the  western  territory. 

Subsequent  to  these  settlements  the  representatives  of  the  em- 
ployees approached  the  carriers  involved  in  the  present  dispute  and 
requested  the  application  of  the  New  York  Central  and  western  set- 
tlements to  their  present  rates.  No  agreement  being  reached,  dis- 
putes were  submitted  to  the  Railroad  Labor  Board  and  hearings 
thereon  were  conducted  on  December  11,  12,  and  15,  1924,  and  Janu- 
ary 15,  1925,  at  which  parties  to  the  dispute  presented  written  and 
oral  testimony  in  support  of  their  contentions. 

Opinion. — The  records  of  the  Railroad  Labor  Board  disclose  that 
practically  all  carriers  other  than  those  parties  hereto  have  granted 
increases  in  wages  to  the  classes  of  employees  involved  in  this  dis- 
pute after  the  so-called  New  York  Central  settlement  and  the  agree- 
ment between  the  representatives  of  the  employees  and  the  conference 
committee  of  managers,  western  railways,  were  made.  The  increases 
generally  correspond  to  those  granted  under  the  above-mentioned 
settlements. 

It  also  appears  that  certain  changes  in  rules  were  agreed  to  in  con- 
sideration of  the  increases  in  wages.  The  details  as  to  the  changes 
in  rules  are  not  a matter  of  record  with  the  board. 

The  board  is  of  the  opinion  that  the  employees  of  the  carriers 
involved  in  the  present  dispute  should  be  given  the  same  considera- 
tion in  the  matter  of  increases  in  wages  as  was  accorded  the  em- 
ployees who  have  received  increases  since  the  New  York  Central  and 
western  settlements,  and  that  the  carriers  are  entitled  to  relief  from 
alleged  burdensome  and  restricted  rules  to  the  same  extent  as  changes 
in  such  rules  have  been  negotiated  in  applying  the  settlements  here- 
inbefore mentioned. 

It  is  the  purpose  of  the  Railroad  Labor  Board  in  this  decision 
to  give  employees  of  the  carriers,  parties  hereto,  the  same  treatment 
as  has  been  accorded  the  employees  of  the  carriers  with  whom  agree- 
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merits  have  been  reached,  which  as  hereinbefore  stated  constitutes 
nearly  all  of  the  principal  carriers. 

The  Railroad  Labor  Board  is  of  the  opinion  that  section  301  of 
the  transportation  act,  1920,  has  not  been  complied  with  by  the  em- 
ployees in  negotiations  with  the  Minnesota,  Dakota  & Western 
Railway,  and,  therefore,  this  carrier  is  excepted  from  the  decision 
which  follows. 

DECISION 

Wages. — The  carriers,  parties  to  this  dispute  (excepting  the  Min- 
nesota, Dakota  & Western  Railway  Co.,  which  case  is  dismissed), 
shall  increase  the  present  rates  of  employees  involved  in  this  dis- 
pute the  same  amount  per  day,  per  mile,  per  month,  or  per  hour, 
as  the  rates  of  these  classes  of  employees  were  increased  by  the 
New  York  Central  Railway  Co.  and  the  western  settlements. 

Rules. — Request  for  changes  in  rules  is  remanded  for  further 
conference  and  negotiations. 

GENERAL  APPLICATION 

Section  1.  The  increases  herein  established  shall  be  effective  Feb- 
ruary 1, 1925. 

Sec.  2.  The  rates  of  pay  hereby  established  shall  be  incorporated 
in  and  become  a part  of  the  existing  agreements  or  schedules. 

INTERPRETATION  OF  THIS  DECISION 

Should  a dispute  arise  between  the  management  and  employees 
of  any  of  the  carriers  as  to  the  meaning  and  intent  of  this  decision, 
which  can  not  be  decided  in  conference  between  the  parties  directly 
interested,  such  dispute  shall  be  handled  in  the  manner  prescribed  in 
the  transportation  act,  1920. 


DECISION  NO.  2888.— DOCKET  4133 

Chicago , III.,  February  3,  1925 — Effective  February  16,  1925 

Brotherhood  of  Dining  Car  Conductors  v.  Chicago,  Rock  Island  & Pacific 

Railway  Co. 

y Subject  of  the  dispute. — The  question  involved  in  this  dispute  is 
what  shall  constitute  just  and  reasonable  rules  and  working  condi- 
tions for  dining-car  conductors  employed  by  the  Chicago,  Rock 
Island  & Pacific  Railway  Co. 

History  of  the  controversy . — Under  date  of  November  24,  1920, 
the  organization  party  hereto  filed  with  the  Railroad  Labor  Board 
an  ex-parte  application  for  decision  as  to  whether  or  not  the  failure 
of  the  carrier  to  adopt  and  make  effective  Supplement  27  issued  by 
the  United  States  Railroad  Administration,  constituted  a violation 
of  the  transportation  act,  1920.  Certain  changes  in  rules  and  work- 
ing conditions  of  this  class  were  also  requested.  The  Railroad 
Labor  Board,  after  considering  the  evidence  submitted  in  that  case, 
remanded  the  dispute  for  further  conference  in  conformity  with 
the  procedure  and  principles  outlined  in  Decision  No.  119  (II, 
R.  L.  B.  87). 
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Further  conferences  were  conducted  resulting  in  an  agreement  on 
certain  points,  but  there  were  several  rules  in  connection  with  which 
an  agreement  could  not  be  reached,  and  which  have  been  referred 
to  the  board  for  its  determination.  The  disputed  rules  have  refer- 
ence to  basic  month,  choice  of  runs,  reduction  of  forces,  and  changes 
of  assignments. 

Decision. — After  analyzing  the  contentions  of  the  respective  par-„ 
ties  and  giving  due  consideration  to  the  elements  prescribed  in  the 
transportation  act,  1920,  on  which  its  conclusions  must  be  based,  the 
Labor  Board  decides  that  the  rules  hereinafter  written  are  just  and 
reasonable  and  shall  be  incorporated  in  the  agreement  covering 
dining-car  conductors. 

This  decision  shall  be  effective  February  16,  1925. 

Rule  3.  Basic  month. — (a)  Two  hundred  and  forty  hours’  work 
shall  constitute  a basic  month’s  service ; deadhead  hours  properly  au- 
thorized to  be  counted  as  service  hours.  Where  a regular  assignment 
is  less  than  240  hours’  work  per  month,  deduction  will  not  be  made 
from  the  monthly  wage  in  consequence  thereof. 

(b)  Service  time  shall  be  computed  as  continuous  for  each  trip 
from  the  time  required  to  report  for  duty  until  released,  subject 
to  the  following  deduction : 

( c ) The  duly  authorized  representative  of  the  carrier  and  of  the 
organization,  party  hereto,  shall  agree  upon  and  designate  deduc- 
tions to  be  made  for  sleep  period  en  route,  and  for  rest  at  release 
points,  subject  to  any  emergency  conditions  requiring  a departure 
therefrom. 

( d ) When  release  from  duty  is  less  than  one  hour,  no  deduction 
will  be  made  from  the  continuity  of  time. 

( e ) Conductors  will  be  credited  with  all  hours  worked  each 
month,  and  will  be  paid  overtime  at  prorata  hourly  rates  for  all 
time  worked  each  month  in  excess  of  240  hours;  time  in  excess  of 
270  hours  in  the  recognized  month  shall  be  paid  for  at  the  rate  of 
time  and  one-half. 

Rule  13.  Choice  of  runs. — ( a ) New  runs  or  vacancies  will  be 
promptly  bulletined  for  a period  of  10  days  in  the  districts  where 
they  occur.  Any  change  in  the  operation  of  an  assignment  in- 
volving alterations  of  home  lay-over  in  excess  of  20  per  cent  thereof 
will  constitute  a new  run  within  the  meaning  of  this  agreement. 
Conductors  desiring  such  runs  or  vacancies  will  file  their  applica- 
tions with  the  designated  official  within  the  time  during  which  they 
are  posted,  and  assignments  will  be  made  within  10  days  thereafter 
on  the  basis  of  seniority,  fitness,  and  ability;  fitness  and  ability  be- 
ing sufficient,  seniority  shall  prevail.  New  runs  or  vacancies  may 
be  filled  temporarily  pending  the  assignment.  The  name  of  each 
conductor  assigned  as  herein  provided  will  be  immediately  posted 
where  the  run  or  vacancy  was  bulletined.  Seasonal  or  temporary 
runs  will  not  be  bulletined.  Conductors  assigned  to  such  runs  will 
upon  their  termination  be  returned  to  the  assignment  from  which 
transferred. 

(b)  A conductor  displaced  from  his  regular  assignment  may  bid 
for  any.  other  assignment  where  his  seniority  is  greater  than  that 
of  the  junior  conductor  on  such  assignment.  Fitness  and  ability 
being  sufficient,  he  shall  be  assigned  to  the  run. 

56122—26 12 


162 


DECISIONS  UNITED  STATES  LABOR  BOARD  [No.  2891] 


Rule  14.  Reducing  forces. — In  reducing  forces  seniority  will  pre- 
vail in  selecting  those  to  be  retained  in  the  service.  When  forces 
are  increased,  those  who  were  laid  off  or  furloughed  will  be  returned 
to  service  in  the  order  of  their  seniority,  provided  they  have  filed 
their  names  and  addresses  with  the  designated  officials  for  that 
purpose.  Failure  to  report  for  duty  within  seven  days  from  the 
„date  of  notification  will  terminate  this  privilege  unless  an  explana- 
tion satisfactory  to  the  management  is  given. 

Rule  21.  Change  of  assignment. — The  request  for  a rule  under 
this  caption  is  denied. 

Interpretation  of  this  decision. — Should  a dispute  arise  between 
the  management  and  the  employees  as  to  the  meaning  and  intent 
of  this  decision  which  can  not  be  decided  in  conference  between  the 
parties  directly  interested,  such  dispute  shall  be  handled  in  the  man- 
ner provided  for  in  the  transportation  act,  1920. 


DECISION  NO.  2889.— DOCKET  2028 

Chicago , III.,  February  3,  1925 

Brotherhood  of  Railroad  Trainmen,  Order  of  Railway  Conductors  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  J.  C.  Logan,  conductor,  for  100  miles  account 
of  making  an  extra  trip  from  Franklin,  La.,  to  Shadyside,  La.,  and 
return,  May  2,  1921. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2890.— DOCKET  2031 

Chicago,  III.,  February  3,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Houston 
& Texas  Central  Railroad  Co. 

Question. — Protest  against  the  action  of  the  carrier  in  establish- 
ing interdivisional  passenger  runs  without  conference  and  agree- 
ment with  the  employees  against  the  absorption  of  constructive 
mileage  in  violation  of  Supplements  16  and  25  to  General  Order  No. 
27,  and  against  the  carrier’s  decision  in  declining  to  pay  specific 
rates  agreed  upon  in  1918  for  a particular  interdivisional  service  as 
recently  established. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  carrier  is  sustained. 


DECISION  NO.  2891.— DOCKET  2032 

Chicago,  III.,  February  3,  1925 

Protective  Order  of  Railroad  Trainmen  v.  Missouri  Pacific  Railroad  Co. 

Question. — Protest  of  the  employees  against  the  alleged  dis- 
crimination against  colored  trainmen  and  yardmen  in  reduction  of 
forces  or  assignments. 
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Request  that  separate  districts  for  white  and  colored  freight  brake- 
men  be  restored  as  of  September  30,  1920. 

Request  that  on  colored  districts  the  employees  be  allowed  to 
designate  their  own  representatives  or  committees  to  adjust  griev- 
ances or  other  matters. 

Decision. — After  a careful  review  of  the  evidence,  the  Railroad 
Labor  Board  decides  that  the  agreement  negotiated  by  represen- 
tatives of  a majority  of  the  class  of  employees  interested  in  the  dis- 
pute contains  no  discriminatory  features. 

Some  of  the  evidence  submitted  at  the  hearing  indicates  that  in 
some  instances  the  full  intent  of  the  rules  have  not  been  executed. 
The  Railroad  Labor  Board  can  not  approve  of  any  discrimination 
in  favor  of  or  against  either  white  or  colored  employees  in  the  proper 
application  of  the  rules  regarding  which  complaint  is  made.  The 
complaint  is,  therefore,  dismissed. 


DECISION  NO.  2892.— DOCKET  4398 

Chicago,  III.,  February  If,  1925 

Brotherhood  Railroad  Signalmen  of  America  v.  New  York,  New  Haven  & 

Hartford  Railroad  Co. 

Question. — (a)  Should  an  employee,  who  is  regularly  assigned  to 
position  with  Sundays  off,  be  paid  time  and  one-half  for  work  per- 
formed on  Sundays  while  working  temporarily  in  place  of  another 
employee  whose  relief  day  is  other  than  Sunday  ? 

(£-1)  Should  an  employee,  who  is  regularly  assigned  to  position 
with  Sundays  off,  be  required  to  take  off  relief  day  (other  than  Sun- 
day) of  employee  whose  position  he  is  filling  temporarily? 

(5-2)  Should  he  be  permitted  to  work  that  day  on  his  regular  as- 
signed position?  Claim  of  E.  J.  Warren,  signalman. 

Decision. — (a)  Yes. 

(5-1)  No. 

(5-2)  Yes. 

See  Decision  No.  2853  (VI,  R.  L.  B.  120). 


DECISION  NO.  2893.— DOCKET  2741 

Chicago,  III.,  February  If,  1925 

Brotherhood  of  Railroad  Trainmen,  Order  of  Railway  Conductors  v.  Mobile  & 

Ohio  Railroad  Co. 

Question. — Rehearing  of  decision  involving  the  request  of  E. 
Davenport,  train  baggageman,  to  be  restored  to  joint-baggage  ex- 
press run  on  Okolona  branch  from  which  he  was  displaced  by  C.  L. 
McWilliams,  July  27,  1921,  and  that  he  be  compensated  for  what- 
ever loss  he  may  have  sustained  on  account  of  such  displacement. 

Statement. — On  March  11,  1924,  the  Railroad  Labor  Board  pro- 
mulgated Decision  No.  2228  on  this  dispute,  which  reads  as  follows : 

Decision. — The  Railroad  Labor  Board  decides,  on  the  evidence  presented 
in  this  case,  that  E.  Davenport  shall  be  reinstated  to  the  service  of  the  car- 
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rier  with  seniority  rights  unimpaired  and  paid  for  all  time  lost  since  the  date 
of  his  dismissal,  less  any  amounts  earned  in  other  employment.  (V,  R.  L. 
B.  235.) 

On  April  8,  1924,  the  carrier  addressed  a letter  to  the  board  which 
was  treated  and  held  by  the  board  as  a request  for  rehearing  on 
Docket  No.  2741.  The  parties  were  directed  to  appear  on  April  30, 
1924,  at  10  a m.  and  present  such  evidence  and  argument  as  they 
deemed  advisable  on  a motion  for  rehearing  and  reopening  of  the 
case,  which  hearing  was  conducted,  and  both  parties  to  the  dispute 
presented  evidence  thereon. 

Since  the  hearing  of  April  30,  1924,  the  representatives  of  the 
employees  advised  the  board  that  Mr.  Davenport  died  about  May 
16,  1924. 

Note. — Decision  No.  2228  was  in  error  to  the  extent  that  reference  was 
made  to  “ dismissal  ” and  “ reinstatement  to  the  service.”  These  terms  were 
inadvertently  used,  as  the  dispute  involved  “ displacement  ” and  “ restoration  ” 
to  run  from  which  Mr.  Davenport  had  been  displaced. 

Decision. — Based  on  the  evidence  presented  on  this  dispute,  the 
Railroad  Labor  Board  reaffirms  Decision  No.  2228  and  decides  that 
any  money  accruing  to  E.  Davenport  under  the  decisions  of  the 
board  shall  be  paid  to  his  lawful  heirs. 


DECISION  NO.  2894.— DOCKET  4355 

Chicago,  III.,  February  5,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co., 

Chicago,  Rock  Island  & Gulf  Railway  Co. 

Question. — Dispute  relative  to  amount  that  should  be  distributed 
by  joint  action  as  provided  in  section  2,  Article  III  of  Decision  No. 
1986  (IV,  R.  L.  B.  681) ; claim  of  the  employees  that  the  carrier 
violated  wage  agreement  of  October  2,  1923. 

Statement. — The  following  provisions  of  Decision  No.  1986  are 
quoted  for  ready  reference  : 

Paragraph  1,  under  the  heading  “ wages  ” reads : 

1.  Each  of  the  carriers  party  to  this  dispute  shall  make  increases  in  the 
rates  heretofore  established  by  the  authority  of  the  Railroad  Labor  Board 
for  the  specific  classes  of  employees  named. 

Section  2 of  Article  III  reads : 

Sec.  2.  The  sum  of  the  increases  granted  to  the  employees  in  each  section 
shall  be  distributed  by  joint  action  of  the  representatives  of  the  carrier  and 
of  the  employees  in  such  a manner  as  to  bring  about  just  and  equitable  rates 
for  the  employees  in  each  of  the  various  sections  for  which  increases  are 
provided.  In  the  event  of  a disagreement  as  to  the  said  distribution,  the 
matter  may  be  referred  to  the  Railroad  Labor  Board  for  settlement. 

Interpretation  No.  1 to  Decision  No.  1986  reads  as  follows: 

Question. — To  what  rates  of  pay  shall  the  increases  provided  in  Decision 
No.  1986  be  added? 

Decision. — The  increases  provided  in  Decision  No.  1986  shall  be  added  to 
the  rates  of  pay  heretofore  established  by  the  authority  of  the  Railroad  Labor 
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Board  in  its  decisions  affecting  the  classes  of  employees  covered  by  Decision 
No.  1986,  namely,  2,  147,  1074,  1621.  (IV,  R.  L.  B.  843.) 

During  the  summer  of  1922  a dispute  arose  between  this  carrier 
and  its  employees  represented  by  the  Brotherhood  of  Bailway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees on  the  question  of  just  and  reasonable  wages.  On  November 
13,  1922,  an  understanding  as  to  the  handling  of  this  dispute  was 
reached  which  contained  a provision  that  joint  committees  would  be 
appointed  for  the  purpose  of  making  recommendations  on  the  ad- 
justment of  inequalities.  It  was  understood  that  the  request  for 
general  increases  in  wages  would  be  referred  to  the  Bailroad  Labor 
Board  for  decision  or  that  the  carrier  would  be  governed  by  the  de- 
cision rendered  by  the  board  on  the  disputes  which  were  pending 
before  it  at  that  time. 

Following  the  agreement  of  November  13,  1922,  joint  committees 
were  appointed  and  recommendations  covering  adjustment  in  rates 
were  submitted  to  the  system  committees  of  the  management  and 
employees  in  accordance  with  the  terms  of  the  agreement.  After 
prolonged  negotiations  an  agreement  disposing  of  the  adjustment 
was  reached  on  October  2,  1923.  The  employees  submitted  to  the 
board  for  decision  a dispute  on  the  request  for  general  increases  in 
wages,  and  this  dispute  was  decided  by  Decision  No.  1986. 

The  agreement  of  October  2,  1923,  contained  a provision  that  the 
carrier  would  make  a cash  appropriation  of  approximately  $91,596 
per  annum  for  distribution  by  joint  action.  The  carrier  contends 
that  in  applying  the  increases  provided  in  Decision  No.  1986  it 
is  entitled,  under  the  provisions  of  that  decision,  to  take  credit 
for  the  cash  appropriation  of  $94,596,  and  that  this  amount  should 
be  deducted  from  the  total  amount  of  increases  to  be  distributed 
under  section  2 of  Article  III.  The  employees  contend  that  the 
increases  established  by  Decision  No.  1986  should  be  applied  to 
the  rates  established  under  the  agreement  of  October  2,  1923,  and 
that  it  was  understood  and  agreed  to  that  the  appropriation  of 
$94,596  would  not  be  absorbed  in  applying  any  increases  which 
might  be  authorized  by  the  board. 

Opinion. — In  the  opinion  of  the  Bailroad  Labor  Board  the  evi- 
dence in  this  case  does  not  show  that  the  carrier,  in  entering  the 
agreement  of  October  2, 1923,  agreed  that  any  increases  which  might 
be  authorized  by  the  board  would  be  applied  to  the  rates  established 
by  the  agreement.  Decision  No.  1986  itself  and  Interpretation  1 
thereto  clearly  and  unquestionably  provide  that  the  increases  estab- 
lished by  that  decision  shall  be  added  to  the  rates  established  by 
previous  decisions  of  the  board. 

Decision. — The  Bailroad  Labor  Board  decides  that  the  carrier 
is  entitled  to  a credit  of  $94,596  against  the  amount  that  would 
otherwise  accrue  under  the  application  of  Decision  No.  1986,  and  with 
this  modification  section  2 of  Article  III  of  Decision  No.  1986  is 
hereby  reaffirmed. 

DISSENTING  OPINION 

Board  members  Wharton,  Grable,  and  McMenimen  dissenting. 
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DECISION  NO.  2895.— DOCKET  1282 

Chicago,  III.,  February  5,  1925 

American  Train  Dispatchers’  Association  v.  Mobile  & Ohio  Railroad  Co. 

Question. — Alleged  arbitrary  reduction  in  wages  of  train  dis- 
patchers without  proper  conference  with  the  duly-authorized  repre- 
sentatives. 

Statement. — The  evidence  indicates  that  the  Mobile  & Ohio  Rail- 
road Co.  applied  the  provisions  of  Decision  No.  2 (I,  R.  L.  B.  13) 
to  its  train  dispatchers,  the  increase  specified  therein  being  13  cents 
an  hour;  further,  that  on  or  about  July  1,  1921,  the  said  carrier 
reduced  the  rates  of  pay  of  train  dispatchers  in  its  employ  $16.32  a 
month,  which  is  the  same  amount  as  specified  in  Decision  No.  147 
(II,R.L.  B.  133). 

It  is  the  position  of  the  employees  that  the  carrier  was  not  a party 
to  the  dispute  resulting  in  the  issuance  of  Decision  No.  147,  and  that 
therefore  the  reduction  was  made  without  the  consent  of  the  train 
dispatchers  affected,  and  without  compliance  with  the  transportation 
act,  1920. 

It  is  the  further  contention  of  the  employees  that  on  or  about 
July  6,  1921,  and  subsequent  thereto,  the  duly  authorized  and  desig- 
nated representatives  of  the  train  dispatchers  in  the  employ  of  the 
Mobile  & Ohio  Railroad  Co.,  in  compliance  with  the  directions  of 
Decision  No.  119  (II,  R.  L.  B.  87),  conferred  with  the  authorized 
and  designated  representatives  of  the  carrier  concerning  the  subject 
of  wages  and  working  conditions,  which  conference  resulted  in  a 
disagreement  as  to  the  rates  of  pay  as  well  as  to  certain  disagree- 
ments concerning  rules  and  working  conditions. 

It  is  the  claim  of  the  employees  that  the  action  on  the  part  of  this 
carrier  in  reducing  the  wages  of  train  dispatchers  without  proper 
conference  was,  as  previously  stated,  in  violation  of  the  spirit  and 
intent  of  the  transportation  act,  1920,  and  Decision  No.  2,  and  that 
the  train  dispatchers  thus  affected  should  be  reimbursed  to  the  ex- 
tent of  the  wage  loss  sustained  by  such  alleged  arbitrary  action. 

It  is  the  position  of  the  carrier  that  the  organization,  party  hereto, 
had  never  held  an  agreement  on  this  property,  and  for  that  reason 
it  did  not  feel  that  the  provisions  of  the  transportation  act,  1920,  had 
been  violated  in  failing  to  notify  the  representatives  of  the  said 
organization  prior  to  the  reduction  which  was  made  in  1921 ; further, 
that  in  view  of  the  fact  that  the  adjustment  as  made  was  in  con- 
formity with  Decision  No.  147,  it  can  not  be  said  that  the  action  on 
the  part  of  the  carrier  was  unjust  and  unreasonable. 

Opinion. — Unquestionably,  the  reduction  authorized  by  Decision 
No.  147  would  have  been  applied  to  these  employees  had  the  dis- 
pute been  submitted  to  the  Railroad  Labor  Board  prior  to  the  issu- 
ance of  that  decision.  It  was  a blanket  decision,  making  uniform 
reductions  on  all  carriers  before  the  board  without  exception,  and 
this  one  would  not  have  been  made  an  exception.  If  the  carrier 
had  made  an  absolutely  arbitrary  reduction  of  wages  on  its  own 
initiative,  regardless  of  the  jurisdiction  of  the  board  and  the  rights 
of  the  employees,  the  case  would  present  a different  aspect.  What 
it  did  was  to  make  a reduction  which  conformed  to  the  decision  of 
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the  board  on  other  roads,  and  proceeded  in  accordance  with  its  cus- 
tomary practice  in  conferring  with  its  employees  on  this  question. 

The  Railroad  Labor  Board  has  ruled  in  many  decisions  that  prior 
to  reductions  in  wages,  or  to  less  favorable  working  conditions 
being  placed  in  effect,  the  carrier  should  confer  with  its  employees 
and,  failing  to  secure  an  agreement,  proceed  in  accordance  with 
the  transportation  act,  1920.  The  carrier  has  substantially  com- 
plied with  the  intent  of  the  transportation  act,  1920,  and  the  rules 
of  the  board  in  proceeding  as  it  did.  Only  under  a technical  con- 
struction of  the  rules  of  procedure  established  by  the  board  can 
the  contention  of  the  employees  in  this  case  be  sustained. 

While  it  is  true  that  the  carrier  did  not  proceed  in  the  regular 
way  by  conferring  with  representatives  of  the  employee,  it  must  be 
noted  that  at  that  time  procedure  under  the  transportation  act,  1920, 
was  not  as  well  established  as  it  is  now. 

There  need  be  no  fear  that  the  board’s  decision  in  this  and  a few 
similar  cases  will  be  construed  by  carriers  as  permission  to  disre- 
gard the  provisions  of  the  transportation  act,  1920,  providing  for 
negotiations  through  representatives.  Both  the  carriers  and  the 
employees  now  fully  understand  their  rights  and  duties  in  this 
regard. 

Decision . — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  for  the  restoration  of  rates  established  by  Decision 
No.  2,  and  reimbursement  account  of  the  reduction  in  wages  herein- 
before referred  to,  is  denied. 


DECISION  NO.  2896.— DOCKET  2121 

Chicago,  III.,  February  5,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen,  Brotherhood  of  Railroad  Trainmen  v.  Trans-Mississippi 
Terminal  Railroad  Co. 

Question. — Request  of  yard  enginemen  and  switchmen  at  West- 
wego,  La.,  that  the  Trans-Mississippi  Terminal  Railroad  Co.  provide 
transportation  facilities  from  their  homes  at  New  Orleans,  La.,  and 
Gouldsboro,  La.,  to  Westwego. 

Statement. — The  submission  contained  the  following: 

Employees’  position. — The  majority  of  men  employed  in  yard  service  for  the 
carrier  reside  in  either  New  Orleans  or  Gouldsboro ; however,  they  are  entitled 
to  and  fill  positions  on  these  and  Westwego  yards.  Westwego  is  located  about 
8 miles  to  the  west  of  Gouldsboro,  and  at  which  point  some  few  of  these  em- 
ployees reside.  Those  who  reside  in  either  of  the  first-named  places  are 
required  to  transport  themselves  as  best  they  may  to  and  from  Westwego 
while  employed  at  the  latter  place,  and  in  order  to  get  to  their  employment 
these  men  are  required  to  leave  their  homes  as  much  as  three  and  four  hours 
in  advance  of  work  time,  riding  street  cars  and  ferryboats  or  walking  the 
distance.  Once  it  was  agreed  that  they  might  use  the  Texas  & Pacific  Railway 
Co.’s  passenger  trains ; this  however  saves  no  times  away  from  their  homes. 

From  time  to  time  the  organizations  have  urged  this  carrier  to  install  a 
small  motor  (hand  car)  for  the  use  of  these  employees  which  would  be  run 
back  and  forth  by  such  employees  free  of  labor  charge,  or  that  an  arrange- 
ment be  evolved  whereby  crews  employed  at  Westwego  would  be  changed  off 
at  Aimesville  (Marrero,  La.),  at  which  point  street-car  service  can  be  had  for 
most  of  the  24-hour  period,  and  to  do  this  would  require  but  little  time,  since 
Aimesville  is  but  a few  miles  from  Westwego. 
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Carrier's  position . — On  our  New  Orleans  terminal,  which  extends  from  the 
city  of  New  Orleans  to  milepost  9,  we  have  employed  a total  of  57  switch-engine 
foremen  and  switchmen.  Nine  of  this  number,  or  three  crews,  are  employed 
regularly  at  Westwego,  a point  about  8 miles  west  of  Gouldsboro  where  the 
train  yards  are  located.  This  number  consists  of  three  foremen  and  six 
switchmen.  All  of  these  men  reside  at  Westwego,  and  in  addition  there  is 
an  extra  switchman  who  also  resides  at  Westwego. 

We  have  a total  of  46  switch  engineers  and  firemen  employed ; 6 of  this 
number  are  assigned  to  service  at  Westwego;  5 of  these,  2 engineers  and  3 
firemen,  reside  at  Westwego,  1 engineer  lives  at  Gouldsboro,  and,  in  addition 
to  the  above  number,  there  are  2 extra  firemen  who  also  reside  at  Westwego. 
In  other  words,  out  of  the  15  regular  engine  and  yard  men  who  are  assigned 
to  service  at  Westwego,  14  of  the  number  reside  at  Westwego,  and  in  addition 
thereto  3 extra  men  who  are  assigned  to  service  at  that  point  also  reside  at 
Westwego.  One  engineer  out  of  the  entire  assignment  sees  fit  to  live  at 
Gouldsboro.  All  other  employees  connected  with  switch  service  are  assigned 
at  Goudsboro  and  New  Orleans  and  live  at  those  two  points. 

We  have  two  passenger  trains  each  way  daily  between  New  Orleans,  Goulds- 
boro, and  Westwego  upon  which  employees  in  switching  service  are  provided 
with  transportation,  and  these  trains  stop  to  take  on  or  let  off  said  employees 
in  the  event  any  of  them  see  fit  to  use  these  trains. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request 
of  the  employees  is  denied. 


DECISION  NO.  2897.— DOCKET  2177 

Chicago , III.,  February  5,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  South- 
ern Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  Brakemen  Fernandez,  Shields,  and  Albruzzi 
for  pay  for  an  arbitrary  hour  for  setting  out  14  cars  at  Avondale, 
Ariz. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2898.— DOCKET  4492 

Chicago , III.,  February  5,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  C.  J.  Kalvig,  assistant  track  foreman,  for  the 
rate  of  track  foreman  from  May  1 to  June  14,  1924,  inclusive. 

Statement. — It  is  shown  that  during  the  latter  part  of  April,  1924, 
William  Martin,  track  foreman  in  the  yards  at  Mason  City,  Iowa, 
was  advised  by  his  roadmaster  that  the  carrier  expected  to  lay  a 
new  rail  on  sections  16  and  17,  section  16  being  the  first  section  east 
of  Mason  City,  and  section  17  being  the  Mason  City  yard  section. 

It  is  further  shown  that  on  May  1,  1924,  Mr.  Martin  took  charge 
of  the  gang  which  had  been  organized  for  that  purpose  and  super- 
vised the  laying  of  the  steel,  which  took  from  May  1 to  June  14, 
1924,  inclusive.  During  the  period  in  question  Mr.  Kalvig,  assistant 
track  foreman,  took  charge  of  the  gang  handling  regular  track 
maintenance  work  in  the  same  manner  as  would  have  been  done  by 
Mr.  Martin  had  he  not  been  assigned  to  the  work  of  laying  steel. 
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It  is  the  claim  of  the  employees  that  while  Mr.  Kalvig  was  so 
engaged  he  received  instructions  direct  from  the  roadmaster  re- 
garding the  handling  of  the  work. 

It  is  also  the  claim  of  the  employees  that  Mr.  Kalvig  was  working 
in  the  capacity  of  foreman,  and  therefore  should  have  been  compen- 
sated at  the  foreman’s  rate  of  pay — $125  a month — during  the 
above-mentioned  period,  and  not  at  the  rate  of  49  cents  an  hour 
which  he  received  as  assistant  track  foreman. 

It  is  the  position  of  the  carrier  that  Mr.  Kalvig  was  employed  as 
assistant  foreman  under  Mr.  Martin  prior  to  May  1,  1924;  that  he 
continued  to  act  in  that  capacity  during  the  period  of  rail  renewal 
as  well  as  subsequent  thereto;  and  that  he  received  his  instructions  - 
from  no  one  but  Mr.  Martin,  working  under  his  supervision  in 
handling  material  for  steel  crews,  and  doing  other  work  as  directed 
by  Mr.  Martin. 

The  carrier  contends  that  Mr.  Kalvig  was  not  held  responsible  for 
the  work  performed;  that  he  did  not  take  care  of  the  section  fore- 
man’s duties,  such  as  keeping  time,  making  reports,  etc. ; and  that  he 
was  properly  classified  and  compensated  as  assistant  track  foreman 
during  the  period  May  1 to  June  14,  1924,  inclusive. 

The  following  is  a communication  from  Mr.  Martin,  the  foreman, 
addressed  to  the  general  chairman  of  the  organization : 

With  reference  to  your  inquiry  regarding  the  exact  conditions  regarding 
my  work,  and  the  duties  performed  by  me  during  the  time  I was  in  charge 
of  an  extra  gang  laying  rail  this  summer  and  the  conditions  leading  up  to  my 
taking  charge  of  said  gang,  and  as  to  whether  I was  in  charge  of  the  extra 
gang  during  the  period  May  1 to  June  15,  will  advise  that  a short  time  before 
the  1st  of  May  the  roadmaster,  F.  Eggleston,  came  to  me  and  told  me  to  load 
material  to  lay  the  new  rail.  I asked  him  who  was  going  to  lay  the  rail,  and 
he  said,  “ You  are,”  and  told  me  to  hire  men  for  the  1st  of  May,  which  I did. 

I took  seven  of  my  yard  men  with  me  on  the  extra  gang  to  have  some  ex- 
perienced men,  and  started  laying  rail  May  1 on  section  16,  the  first  section 
east  of  Mason  City,  and  laid  the  main  line  through  the  yard  on  section  17, 
which  is  my  section,  the  Mason  City  yard  section. 

During  the  time  I wTas  laying  rail  from  May  1 to  June  15,  1924,  I had  a 
timekeeper  for  the  extra  gang,  which  was  composed  of  about  25  men,  and  the 
section  crew  on  section  16  made  up  the  gang  to  32  men.  At  the  time  I took 
charge  of  the  gang  I did  not  think  that  I was  held  responsible  for  the  work 
done  by  the  yard  crew,  which  was  under  the  charge  of  C.  J.  Kalvig,  assistant 
foreman.  I did  make  out  all  time  rolls  and  books  of  the  yard  crew.  I did 
not  issue  many  instructions  to  Mr.  Kalvig  during  the  time  that  I was  laying 
rail  with  steel  gang,  and  did  not  see  him  only  a few  times  during  the  time 
that  I was  l&ying  rail,  but  on  a few  occasions  during  the  time  that  I was 
laying  rail  in  the  yard  I saw  Mr.  Kalvig  and  did  call  his  attention  to  some 
work  which  needed  to  be  done. 

During  a portion  of  the  time  that  I was  laying  rail  we  worked  10  hours,  from 
7 a.  m.  to  6 p.  m.,  whereas  the  yard  crew  only  worked  8 hours,  from  8 a.  m. 
to  5 p.  m. 

The  number  of  the  steel  gang  was  gang  No.  1.  The  pay  roll  for  the  steel 
gang  was  140 ; for  the  yard  crew,  139. 

Opinion. — The  case  clearly  shows  that  Mr.  Martin  was  assigned  to 
the  extra  gang  for  the  purpose  of  laying  steel,  and  that  Mr.  Kalvig 
was  assigned  to  his  duties  as  section  foreman  while  he  was  so  en- 
gaged. The  ordinary  duties  of  an  assistant  track  foreman  are  to  take 
charge  of  a small  crew  and  perform  certain  service  in  some  location 
of  the  section  while  the  regular  foreman  is  engaged  elsewhere  on 
the  section. 
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It  was  the  statement  of  the  carrier  that  the  arrangements  in  this 
case  were  unusual  and  that  the  ordinary  replacement  of  rails  was 
done  by  the  regular  section  crews  in  the  course  of  their  regular 
duties;  but  in  view  of  the  fact  that  the  laying  of  rails  in  this  par- 
ticular instance  was  quite  an  extensive  undertaking,  an  extra  gang 
was  employed  and  placed  in  charge  of  the  regular  foreman  of  the 
section. 

Decision. — The  Railroad  Labor  Board  decides  that,  based  upon  the 
evidence  in  this  particular  case,  the  claim  of  the  employees  is  sus- 
tained. 


DECISION  NO.  2899.— DOCKET  4497 

Chicago,  III.,  February  5,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Nels  Overdahl,  carpenter  leader,  Ashland, 
Wis.,  for  compensation  on  account  of  an  alleged  unjust  suspension 
for  a period  of  60  days. 

Statement. — Written  and  oral  evidence  was  presented  outlining 
the  positions  of  the  respective  parties  relative  to  the  60-day  suspen- 
sion of  the  employee  named  above. 

Mr.  Overdahl  was  dismissed  from  the  service  of  the  carrier  on 
February  27, 1924,  and  no  appeal  from  the  decision  of  his  supervisor 
was  made  until  March  12,  1924,  or  14  days  subsequent  to  the  date  of 
his  dismissal.  The  investigation  relative  to  the  dismissal  was  de- 
layed until  April  19,  1924,  on  acount  of  the  inability  of  Mr.  Over- 
dahl to  attend ; in  other  words,  52  days’  delay  is  directly  chargeable 
to  the  employee.  At  the  investigation,  the  carrier  agreed  to  modify 
the  discipline  administered  by  restoring  Mr.  Overdahl  to  the  service 
with  60  days’  suspension,  and  the  carrier  accordingly  reimbursed  Mr. 
Overdahl  for  all  time  lost  in  excess  of  60  days. 

The  claim  of  the  employees  is  that  he  should  be  compensated  for 
the  60  days  on  the  basis  that  the  suspension  was  unjustified. 

Opinion. — The  evidence  indicates  that  Mr.  Overdahl  has  been  re- 
stored to  the  service,  and  the  only  claim  involved  in  this  dispute  is 
for  60  days’  suspension  which  was  assessed  by  the  carrier.  The 
board  further  finds  that  the  52  days’  delay  in  handlingThis  case  is 
directly  attributable  to  the  failure  of  the  employee  to  attend  investi- 
gations. The  Board  is,  therefore,  of  the  opinion  that  the  claim  for 
60  days  is  not  justified. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2900.— DOCKET  2190 

Chicago,  III.,  February  5,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Southern  Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  Engineer  Peacock  and  Fireman  Phillips  of 
the  Texas  State  Railroad,  which  was  absorbed  by  the  Southern  Pa- 
cific line  in  Texas  and  Louisiana,  for  seniority  on  the  latter  carrier. 
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Decision.  The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied.  Eeference  is  made  to  Decision  No.  2129 
(V,  E.  L.  B.  110). 


DECISION  NO.  2901.— DOCKET  2091 
Chicago,  III.,  February  5,  1925 
Brotherhood  of  Railroad  Trainmen  v.  Wabash  Railway  Co. 

Question. — Claim  of  C.  J.  Masters  and  crew  for  yard  day  plus 
hours  at  road  rates  for  time  consumed  December  19,  1920. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Mr.  Masters  and  crew  were  regularly  assigned 
to  service  in  the  Fort  Wayne,  Ind.,  yard,  and  worked  from  midnight  until 
8 a.  m.  on  December  19,  1920,  when,  as  usual,  they  were  released  for  the  day. 
At  or  about  9 a.  m.,  on  account  of  a wreck  at  New  Haven,  Ind.,  6 miles  distant, 
and  no  road  crew  being  available,  this  entire  crew,  including  their  engine 
crew,  was  called  to  take  tool  cars  to  the  scene  of  the  wreck.  The  tool  cars 
not  being  first  out,  it  was  necessary  for  the  crew  to  switch  them  out  prior 
to  their  departure  from  Fort  Wayne.  The  crew  returned  to  Fort  Wayne 
and  was  again  released  at  12.45  p.  m.,  or  11  hours  and  15  minutes  before 
they  were  due  to  go  to  work  again  on  their  regular  yard  assignment. 

The  crew  was  paid  on  a road-trip  basis  and  allowed  a full  road  day,  or 
100  miles,  at  work-train  rates.  Claim  for  a yard  day  plus  hours  at  road  rates 
for  the  time  consumed  was  declined  on  the  ground  that  the  crew  was  not  in 
yard  service,  but  was  called  to  perform  road  service.  The  current  yardmen’s 
schedule  contains  the  following  rule,  article  9,  paragraph  B. 

“Article  IX  (b).  When  regularly  assigned  to  perform  service  within 
switching  limits,  yardmen  shall  not  be  used  in  road  service  when  road  crews 
are  available,  except  in  cases  of  emergency,  when  the  main  line  is  blocked 
by  engine  failure  or  accident  to  train.  When  yard  crews  are  used  in  road 
service  under  conditions  just  referred  to,  they  shall  be  paid  miles  or  hours, 
whichever  is  the  greater,  with  a minimum  of  one  hour,  for  the  class  of 
service  performed,  in  addition  to  the  regular  yard  pay  and  without  any  de- 
duction therefrom  for  the  time  consumed  in  said  service.” 

Employees'  position. — This  yard  crew  had  completed  its  day  in  the  yards, 
and  was  then  required  to  switch  out  a wrecker,  which  it  did,  and  proceeded 
to  the  point  where  the  wrecker  was  needed,  for  which  the  crew  received  a 
work-train  day.  Claim  for  eight  hours  at  the  yard  rate,  in  addition,  was 
denied. 

We  contend  that  under  Article  IX  (b),  supplement  (a)  to  the  yardmen’s 
schedule,  which  is  Article  XX  of  Supplement  25  to  General  Order  No.  27,  the 
crew  was  entitled  to  the  yard  day  in  addition  to  what  it  was  paid  for  the 
service  performed  outside  of  the  yard  service ; that  is,  for  switching  and  get- 
ting the  wrecking  train  together. 

The  yard  agreement  provides  that  a yard  crew  shall  work  on  the  basis 
that  “ eight  hours  or  less  shall  constitute  a day’s  work.” 

The  crew  did  perform  yard  service,  and  it  performed  the  other  character 
of  service,  for  which  it  was  paid  under  the  road  agreement,  and  we  contend 
that  this  crew  was  also  entitled  to  one  day  at  the  yard  rate,  under  the  pro- 
visions of  the  rules  explained  in  connection  with  this  matter. 

Carrier's  position. — The  carrier  respectfully  calls  attention  to  the  fact  that 
this  yard  crew  was  off  duty,  and  that  the  crew  was  called  to  perform  road 
service  account  of  no  road  crew  being  available.  The  yard  crew  was  in  road 
service  approximately  five  hours,  and  did  not  lose  any  time  whatever  from 
its  regular  yard  assignment.  It  was  allowed  one  full  day  at  road  work-train 
rates. 

In  conference  with  the  committee  the  carrier  offered  to  dispose  of  this  case 
by  allowing  yard  rates  to  produce  for  the  helpers  a higher  rate  than  the 
brakemen’s  work-train  rate,  the  road  conductor’s  work-train  rate  being  5 cents 
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higher  than  the  yard  foremen’s  rate.  The  employees  declined  to  accept  this 
and  the  carrier  respectfully  submits  that  the  claim  for  a full  yard  day,  plus 
five  hours  at  road  rates,  under  the  circumstances  in  this  case,  is  outside  the 
scope  of  just  and  reasonable  compensation.  (Transcript  of  proceedings,  pp. 
4-7.) 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
cf  this  particular  case  the  claim  of  the  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  for 
the  following  reasons : 

C.  J.  Masters,  yard  foreman,  and  crew  were  regularly  assigned 
to  yard  service  at  Fort  Wayne,  Ind.,  and  after  completing  their  yard 
assignment  on  the  date  in  question  they  were  required  to  switch  out 
the  tool  cars,  and  then  take  the  tool  cars  to  a wreck  that  had  occurred 
at  New  Haven,  which  was  6 miles  from  the  yard. 

The  crew  should  have  been  paid  a day  at  the  regular  yard  rate 
for  switching  out  the  tool  cars  in  addition  to  pay  for  the  miles  or 
hours  engaged  in  taking  the  tool  cars  to  the  wreck  and  returning  with 
them,  under  the  provisions  of  paragraph  (&),  article  9 of  the  yard- 
men’s agreement,  reading: 

When  regularly  assigned  to  perform  service  within  switching  limits,  yard- 
men shall  not  be  used  in  road  service  when  road  crews  are  available,  except 
in  cases  of  emergency,  when  the  main  line  is  blocked  by  engine  failure  or 
accident  to  train.  When  yard  crews  are  used  in  road  service  under  condi- 
tions just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is  the 
greater,  with  a minimum  of  1 hour,  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service. 

It  is  clearly  the  intent  of  the  rule  to  pay  a day  at  yard  rates  for 
the  yard  service  performed  by  this  crew  in  addition  to  the  time  they 
were  engaged  in  the  wrecking  service,  and  therefore  the  claim  of  the 
employees  should  have  been  sustained. 

W.  L.  McMenimen. 
SUPPORTING  OPINION 

In  support  of  the  decision  in  this  case  the  majority  desires  to  call 
attention  to  the  fact  that  this  yard  crew  was  called  after  it  had  com- 
pleted its  yard  day  and  only  then  on  account  of  no  road  crew  being 
available.  The  crew  was  used  from  9 a.  m.  to  12.45  p.  m.  in  road 
service,  handling  wrecking  outfit,  and  was  paid  a full  road  day  of 
100  miles  at  work-train  rates  of  pay,  which  is  all  that  would  have 
been  paid  to  a road  crew  if  it  had  been  available  and  used,  and  the 
payment  of  100  miles  for  the  service  performed  is  all  that  is  right- 
fully due  under  rules  in  effect. 

The  rule  quoted  in  the  dissenting  opinion  applies,  as  a careful 
reading  will  indicate,  to  a yard  crew  used  in  road  service  during  the 
course  of  its  regularly  assigned  yard  day’s  work. 

Horace  Baker, 

J.  H.  Elliott. 
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DECISION  NO.  2902.— DOCKET  2232 

Chicago,  III.,  February  5,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  Conductor  C.  C.  Burton  and  others  for  local 
freight  rate  of  pay  account  picking  up  and  setting  out  cars  on  same 
trip. 

Decision. — The  Railroad  Labor  Board  decides  that  the  setting  out 
of  a car  with  a hot  box  in  order  to  avoid  delay  to  a through-freight 
train  which  would  result  if  the  crew  were  required  to  rebrass  the 
car  is  not  in  any  sense  “local  work.”  The  claim  of  the  employees 
is  therefore  denied. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  majority  for  the 
following  reasons : 

The  evidence  presented  by  the  carrier  shows  that  Conductor  C.  C. 
Burton  and  crew  picked  up  cars  at  two  stations  and  set  out  a car 
with  a hot  box  at  another  station,  and  therefore  under  the  terms 
of  section  4 of  article  5,  which  reads  as  follows,  the  crew  should 
have  been  paid  the  local-freight  rate : 

ARTICLE  5 

Sec.  4.  Conductors  on  single-header  through  freight  trains  with  two  brake- 
men,  on  either  straight  away  or  turn-around  runs  required  to  do  local  work, 
such  as  nicking  up  and  setting  out  on  a trip,  or  picking  up  at  as  many  as 
three  stations,  or  setting  out  at  as  many  as  three  stations,  will  be  allowed 
the  local  mileage  rate  of  the  division  for  the  entire  trip.  Picking  up  and  set- 
ting out  at  turning  points  on  turn-around  runs  will  not  entitle  the  crew  to 
local  rates,  but  a pick-up  only,  or  a set-out  only,  will  constitute  a move  for 
the  purpose  of  applying  the  local  rates. 

The  following  will  not  be  considered  as  picking  up  or  setting  out  under  this 
section : 

Cars  put  into  or  taken  out  of  trains  by  switch  engines  or  helping  crews, 
picking  up  or  setting  out  water  cars  for  engine  use  only,  and  picking  up  or 
setting  out  at  terminals  before  starting  or  upon  completion  of  trip. 

There  is  no  exception  made  in  the  rule  that  setting  out  cars  with 
hot  boxes  shall  not  be  considered  as  setting  out  cars,  and  therefore, 
under  the  plain  language  of  the  rule,  the  claim  of  Conductor  Burton 
for  the  local-freight  rate  of  pay  should  have  been  sustained  by  the 
board. 

W.  L.  McMenimen. 
SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  in  this  case  we  desire  to 
refer  to  the  evidence,  which  clearly  shows  that  Conductor  Burton 
and  crew  were  in  through-freight  service  on  April  7,  1921,  and  oper- 
ated a through- freight  train  from  Del  Rio  to  San  Antonio. 

Local-freight  rates  are  sought  instead  of  through- freight  rates. 
On  account  of  making  one  move  in  setting  out  a car  in  the  train 
which  ran  hot,  it  was  necessary  to  either  set  the  car  out  or  rebrass 
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it,  and  in  order  to  prevent  delay,  which  would  have  occurred  in  re- 
brassing  the  car,  the  train  dispatcher  ordered  the  car  set  out. 

Clearly  the  framers  of  the  rule  in  question  never  contemplated 
that  a move  of  this  kind  would  change  the  classification  of  a through- 
freight  train,  as  the  purpose  of  the  rule  and  all  similar  rules  is  solely 
to  avoid  the  use  of  through- freight  crews  from  performing  local- 
freight  work. 

The  Kailroad  Labor  Board  in  this  case  rendered  in  substance  the 
only  decision  that  could  properly  be  rendered  under  the  plain  mean- 
ing of  the  existing  agreed-upon  rules. 

Edwin  P.  Morrow. 

J.  H.  Elliott. 

Horace  Baker. 


DECISION  NO.  2903.— DOCKET  2251 

Chicago , III.,  February  5,  1925 

Railway  Men’s  International  Benevolent  Industrial  Association  v.  Chicago, 
Milwaukee  & St.  Paul  Railway  Co. 

Question. — Proper  rate  of  pay  for  sleeping-car  porters  and  din- 
ing-car waiters  and  employees;  protest  against  reduction  in  wages 
July  1,  1921;  and  claim  for  back  pay  of  amount  of  reduction. 
Statement. — The  submission  contained  the  following : 

Employees'  position. — Reference  to  the  Railroad  Labor  Board’s  Docket  No. 
836  will  provide  a complete,  exact,  and  irrefutable  history  of  this  case  from 
which  Docket  No.  2251  has  developed  by  action  of  the  board  with  reference 
to  proper  rate  of  pay,  back  pay,  etc. 

The  statement  made  in  Docket  No.  836  is  a true  statement  of  facts  in  that 
the  employees’  organization  on  the  days  and  dates  therein  named  did  meet 
company  officers  or  appear  before  the  board  and  did  present  on  each  oc- 
casion documentary  evidence  over  the  personally  subscribed  signatures  (proper- 
ly secured)  of 1 a majority  of  the  employees  directly  concerned,  authorizing  this 
organization  to  take  up  the  question  of  wages,  etc.,  in  compliance  with  the 
board’s  ruling  in  Decision  No.  119  (I,  R.  L.  B.  87),  to  which  decision  this  or- 
ganization was  made  a party  by  Addendum  No.  1 thereto  (II,  R.  L.  B.  535). 

Because  of  the  refusal  of  the  assistant  to  the  general  manager,  Cy  Dukes, 
and  F.  W.  Gotty,  service  superintendent,  to  observe  and  conform  to  the  law 
(sec.  301,  transportation  act,  1920)  or  to  the  board’s  request  for  joint  sub- 
mission of  disputed  questions  of  this  character,  the  employees’  organization 
filed  an  ex  parte  case  known  and  styled  as  Docket  No.  836. 

In  the  statement  or  opinion  leading  .up  to  Decision  No.  119  the  board  quotes 
itself  from  Decision  No.  2,  as  follows: 

“ The  board  assumes  as  the  basis  of  this  decision  the  continuance  in  full  force 
and  effect  of,  the  rules,  working  conditions  and  agreements  in  force  under  the 
authority  of  the  United  States  Railroad  Administration.  Pending  the  presenta- 
tion, consideration,  and  determination  of  the  questions  pertaining  to  the  contin- 
uation or  modification  of  such  rules,  conditions,  and  agreements,  no  changes 
therein  shall  be  made  except  by  agreement  between  the  carrier  and  employees 
concerned.  As  to  all  questions  with  reference  to  the  continuation  or  modifica- 
tion of  such  rules,  working  conditions,  and  agreements,  further  hearings  will  be 
had  at  the  earliest  practicable  date,  and  decision  thereon  will  be  rendered  as 
soon  as  adequate  consideration  can  be  given.”  (I,  R.  L.  B.  13.) 

In  the  decision  which  followed,  Decision  No.  119,  the  board  was  explicit 
in  its  principle  7. 

It  was  in  violation  of  principle  7 of  Decision  No.  119,  as  shown  .by  the 
supporting  affidavits,  that  the  employees  cited  the  carrier  to  appear  before  this 
board  and  asked  decision  as  per  the  original  submission  in  the  matter  of 
proper  rate  of  pay  and  claim  for  back  pay. 
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The  carrier  may  argue  that  the  men  received  increases  “ voluntarily  ” 
granted  by  the  carrier  and  not  because  of  a decision  of  the  board  and  as  a 
consequence  have  the  right  to  take  the  so-called  “ voluntary  ” increase  from  the 
men  without  notice  and  not  in  accordance  with  the  requirements  of  principle 
7,  herein  referred  to.  But  once  a rate  of  pay  is  established,  regardless  of  the 
source  of  direction  for  same,  it  becomes  the  established  wage  or  rate  of  pay 
of  the  class  of  employees  directly  concerned. 

Principle  7 of  Decision  No.  119  says  that  an  established  wage  rate  shall  not 
be  changed  to  the  adverse  interest  of  the  employee  without  prior  consultation 
(presumably  after  proper  notice)  between  the  employees  concerned  and  the 
carrier.  It  is  not  specified  or  inferred  that  the  right  of  consultation  by 
employees  shall  be  confined  to  any  group  or  organization.  On  the  other  hand, 
the  intent  of  principle  7 is  that  all  employees  shall  have  the  opportunity  of 
“ prior  consultation  ” and  act  through  whatever  medium  they  might  choose. 
This  carrier  gave  none  of  its  employees  this  opportunity,  nor  did  it  inform  any 
employee  of  the  proposed  reduction  until  the  same  had  been  placed  in  effect 
and  paid  by  checks  issued  for  the  first  half  of  July’s  employment.  This  is 
true  in  spite  of  the  fact  that  during  July,  1921,  representatives  of  the  carrier 
had  met  several  employee  committees. 

The  supporting  affidavits  of  men  then  employed  by  this  carrier  assert  that 
no  such  notice  was  given.  Under  the  law  as  made  by  the  Railroad  Labor 
Board,  supported  by  the  documentary  evidence,  we  respectfully  ask  back  pay 
and  a restoration  of  the  rate  in  effect  at  12  o’clock  midnight,  June  29,  1921. 

We  further  petition  the  board  to  use  its  power  under  the  law  and  to  place 
under  oath  any  man  or  men,  employee  or  official,  who  might  testify  that 
written  or  proper  notice  was  given  to  all  employees  of  the  classes  affected  by 
the  cut  in  pay  as  instituted  by  this  carrier. 

. We  also  ask  that  the  company  be  compelled,  under  the  law,  to  produce  fac- 
simile copies  of  any  written  order  or  notice  of  the  cut  effective  July  1,  1921, 
and  that  all  parties  claiming  to  have  knowledge  of  the  same  make  their  state- 
ments under  oath.  (Transcript  of  Proceedings,  pp.  13-18.) 

Carrier's  position. — Decision  No.  2,  wherein  increases  in  wages  anchjhe  rates 
thereby  established  became  effective  as  of  May  1,  1920,  did  not  contain  refer- 
ence to  dining-car  waiters  and  sleeping-car  porters  as  being  entitled  to  wage 
increases.  However,  as  a matter  of  consideration,  B.  B.  Greer,  vice  president, 
under  date  of  September  4,  1920,  authorized  the  superintendent  of  the  sleeping 
and  dining-car  department  to  apply  a monthly  wage  increase,  effective  May  1, 
1920,  as  follows  : 


Sleeping-car  porters $10 

Dining-car  waiters 10 


Decision  No.  147  (II,  R.  L.  B.  133),  effective  July  1,  1921,  did  not  contain 
reference  to  dining-car  waiters  and  sleeping-car  porters  as  being  identified  in 
the  matter  of  wage  decrease.  However,  Addendum  No.  1 to  Decision  No.  147 
contains  the  following: 

“ For  the  specific  classes  of  employees  listed  in  the  following  sections  of  this 
article  and  named  or  referred  to  in  connection  with  a carrier  affected  by  this 
decision,  deduct  from  the  amount  of  increases  granted  since  February  29,  1920, 
the  following  per  cent  of  such  increases : 

******* 

“ Sec.  8.  Stewards,  cooks,  waiters,  and  porters,  60  per  cent.”  (II,  R.  L.  B. 
537.) 

Under  date  of  June  29,  1921,  B.  B.  Greer,  vice  president,  authorized  the 
superintendent  of  sleeping  and  dining-car  department,  in  accordance  with  the 
principles  of  Article  XII,  Addendum  No.  1 to  Decision  No.  147,  to  apply  a 
wage  reduction  of  60  per  cent  of  the  amount  of  increase  granted  sleeping-car 
porters  and  dining-car  waiters  since  February  29,  1920. 

Attention  is  invited  to  sleeping-car  porters  and  dining-car  waiters  now  being 
paid  a wage  rate  in  excess  of  rates  established  by  the  Railroad  Labor  Board. 

The  carrier  understands  that  the  employees’  protest  against  wage  decrease 
applied  as  of  July  1,  1921,  is  in  conflict  with  the  principles  established  in 
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Decision  No.  147  and  Addendum  No.  1 thereto.  This  from  the  fact  that  a wage 
decrease  was  applied  to  the  various  classes  of  employees.  (Transcript  of 
Proceedings,  pp.  21-23.) 

Opinion. — Evidence  in  this  case  shows  that  the  organization  party 
to  this  dispute  first  petitioned  the  Railroad  Labor  Board  in  a case 
involving  representation  with  this  carrier  in . September,  1921,  and 
that  the  wage  reduction  authorized  by  Addendum  No.  1 to  Decision 
No.  147  was  effective  as  of  July  1,  1921,  prior  to  the  date  the  question 
of  the  carrier  recognizing  the  Railway  Men’s  International  Benevo- 
lent Industrial  Association  as  representing  the  porters  and  waiters 
was  submitted;  therefore  the  carrier,  in  the  absence  of  duly  author- 
ized representatives  of  the  employees,  could  only  proceed  in  the  cus- 
tomary manner,  which  it  did  in  this  case,  and  which  was  identical 
with  its  procedure  in  granting  a voluntary  increase  to  this  class  of 
employees  in  May,  1920. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  carrier  is  sustained. 

DISSENTING  OPINION 

Board  Member  Wharton  dissenting. 


DECISION  NO.  2904.— DOCKET  2269 

Chicago,  III.,  February  5,  1925 

American  Federation  of  Railroad  Workers  v.  Toledo  & Ohio  Central  Rail- 
way Co. 

Question. — Protest  of  employees  against  the  failure  of  the  carrier 
to  confer  with  the  American  Federation  of  Railroad  Workers’  com- 
mittee for  the  purpose  of  adjusting  a grievance  of  employees  whom 
the  organization  represents.  Case  of  Switchman  Ralph  J.  Fellerath, 
Toledo,  Ohio,  and  Yardmaster  Hoot. 

Decision. — The  Railroad  Labor  Board  refers  the  parties  to  this 
dispute  to  Decision  No.  70  (II,  R.  L.  B.  45)  as  to  conferences  be- 
tween carriers  and  authorized  representatives  of  employees.  From 
the  evidence  submitted  the  board  is  unable  to  determine  which  em- 
ployee is  at  fault.  The  case  is  therefore  dismissed. 


DECISION  NO.  2905.— DOCKET  2341 

Chicago,  III.,  February  5,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Terminal  Railroad  Association  of  St.  Louis 

Question. — Rates  of  pay  for  derrick  engineers — application  of 
Addendum  6 to  Decision  No.  222.  (II,  R.  L.  B.  571.) 

Decision. — Addendum  6 to  Decision  No.  222  did  not  reduce  the 
rates  of  pay  of  wrecking  derrick  engineers. 
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DECISION  NO.  2906.— DOCKET  4400 

Chicago,  III.,  February  6,  1925 

Ulster  & Delaware  Railroad  v.  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  Brotherhood  of  Rail- 
road Trainmen,  Carmen  (represented  by  Lorenze  Pardee),  International 
Association  of  Machinists  (representing  machinists,  tinsmiths,  electricians, 
their  helpers  and  apprentices),  International  Brotherhood  of  Boilermakers, 
Iron-Ship  Builders  and  Helpers  of  America  (representing  boilermakers, 
blacksmiths,  helpers,  and  apprentices),  Order  of  Railroad  Telegraphers, 
Order  of  Railway  Conductors,  Painters  (represented  by  Lawrence  Charles) 

Question. — (a)  Ex  parte  submission  of  the  Ulster  & Delaware 
Railroad  requesting  authority  to  make  a 12  per  cent  reduction  in  the 
rates  of  pay  of  employees  in  train,  engine,  telegraph,  and  shop-craft 
service. 

(b)  Ex  parte  request  from  the  Brotherhood  of  Locomotive  En- 
gineers, Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
Order  of  Railway  Conductors,  and  Brotherhood  of  Railroad  Train- 
men for  an  increase  in  their  rates  of  pay  approximating  5 per  cent. 

Statement. — Under  date  of  June  16,  1924,  the  above-named  carrier 
filed  with  the  board  in  ex  parte  form  a request  for  authority  to 
decrease  the  rates  of  pay  of  employees  engaged  in  train,  engine, 
telegraph,  and  shop-craft  service  12  per  cent.  Extensive  argument 
and  data  were  presented  by  the  carrier  in  support  of  its  position. 

Upon  receipt  of  the  ex  parte  submission  from  the  carrier,  a copy 
of  same  was  forwarded  to  the  interested  organizations,  and  an  op- 
portunity was  extended  to  them  to  present  their  position  with  re- 
spect to  the  requested  reduction  in  pay. 

From  the  replies  received  from  the  interested  organizations,  it 
was  indicated  that  certain  classes  were  contending  for  an  upward 
adjustment  in  their  rates  of  pay  to  conform  with  settlement  arrived 
at  between  the  train  and  engine  service  employees  and  the  New  York 
Central  Railroad  Co.,  which  request  involved  an  increase  of  approxi- 
mately 5 per  cent. 

An  oral  hearing  was  conducted  in  connection  with  this  case  at 
which  time  the  board  received  evidence  and  argument  relative  to  the 
carrier’s  request  for  a reduction  in  the  rates  of  pay,  as  well  as  the 
employees’  request  for  an  increase  in  rates  of  pay  for  certain  classes. 

It  is  the  position  of  the  carrier  that  the  Ulster.  & Delaware  Rail- 
road has  all  the  characteristics  of  a short-line  railroad.  The  total 
length  of  its  main  line  is  107  miles,  in  connection  with  which  there 
is  operated  a branch  line  19  miles  in  length,  extending  into  the 
mountain  resort  region.  Further,  the  railroad  has  not  paid  any  divi- 
dends for  several  years,  and  never  in  its  history  has  it  paid  in  excess 
of  3 per  cent  per  annum. 

Statements  were  introduced  showing  the  differentials  in  the  rates 
of  pay  existing  prior  to  Federal  control  of  railroads,  which  indicate 
that  the  scale  of  wages  applicable  to  the  employees  of  the  Ulster  & 
Delaware  Railroad  was  approximately  15  per  cent  below  the  scale 
of  wages  paid  by  the  neighboring  trunk  lines.  During  the  period  of 
Federal  control,  the  wages  of  the  employees  of  the  Ulster  & Dela- 
ware Railroad  were  adjusted  to  conform  with  the  wages  established 
by  the  United  States  Railroad  Administration  for  all  carriers. 
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According  to  the  statement  of  the  carrier,  after  the  application 
of  General  Order  No.  27  it  was  unable  to  pay  its  operating  expenses 
out  of  the  earnings ; its  fixed  charges  for  interest  on  its  funded  debt 
amounted  to  $140,000  a year,  and  it  was  not  until  1923  that  those 
charges  could  be  met  out  of  income ; further,  in  1922  it  fell  short  of 
paying  its  fixed  charges  by  $112,570.16.  In  1923  the  city  of  New 
York  shipped  in  large  quantities  of  material  in  alterations  and  im- 
provements of  its  reservoir  system.  There  was  thus  given  to  the 
carrier  additional  traffic  for  that  year,  which  permitted  it  to  pay  its 
fixed  charges  out  of  earnings  and  leave  a net  income  of  $15,795.61. 
The  carrier  shows,  however,  that  the  net  income  for  1923  was  not 
earned  out  of  operation,  but  was  due  to  various  adjustments  being 
made  in  the  accounts  for  that  year,  including  the  cancellation  of 
office  rent,  salaries  of  executives,  etc.,  and  that  the  real  result  of  the 
1923  operation  was  an  actual  deficit  from  operation,  after  paying 
interest  amounting  to  $59,972.84. 

The  carrier  further  contends  that  for  the  first  nine  months  in 
1924,  with  the  traffic  no  longer  moving  to  the  Ashokan  Dam,  the  re- 
sult of  the  net  income  was  $12,456.71,  as  against  $31,302.94  for  the 
same  months  of  the  preceding  year,  which  nine  months  included  all 
of  the  summer  travel  and  was  more  favorable  than  could  be  expected 
for  the  balance  of  the  year. 

The  carrier  in  its  presentation  places  considerable  emphasis  upon 
the  report  of  the  Interstate  Commerce  Commission  in  “Reduced 
Rates,  1922,”  which  reads,  in  part,  as  follows : 

We  found  that  the  value  of  petitioner’s  carrier  property  in  June,  1916,  was 
$6,468,019.  A return  of  5.75  per  cent  on  this  investment  would  be  $371,911.09. 
The  annual  interest  on  its  bonded  debt  is  $140,000. 

The  net  railway  operating  income  for  1920  was  a deficit  of  $390,335.90 ; 
in  1921  it  was  plus  $15,130.95;  and  for  the  first  six  months  of  1922  a 
deficit  of  $15,572.56.  These  amounts  for  1920  and  1921  represent  the  actual 
results  and  do  not  agree  with  the  amounts  shown  in  this  carrier’s  annual 
reports  to  us.  The  reported  amounts  were  a deficit  of  $592,809.31  for  1920  and 
a plus  figure  of  $217,604.36  for  1921.  Thus  the  sum  of  the  two  amounts  for 
1920  and  1921  stated  above  equals  the  sum  of  the  two  amounts  shown  in  the 
annual  report,  namely,  a deficit  of  $375,204.95  for  the  two  years.  The  differ- 
ence between  the  amounts  here  stated  and  those  shown  in  the  annual  reports 
is  an  item  of  $202,473.41.  This  was  added  to  operating  expenses  in  1920  for 
under  maintenance,  and  disallowed  and  deducted  from  the  operating  expenses 
in  1921. 

The  deficit  in  net  railway  operating  income  of  $15,572.56,  shown  above,  for 
the  first  six  months  of  1922  is  smaller  than  the  amount  of  $19,903  reported  to 
us.  Amounts  reported  to  us,  and  not  of  record,  show  plus  figures  of  $45,581 
for  July  and  $26,142  for  August,  and  deficits  of  $17,369  for  September,  $30,350 
for  October,  $21,708  for  November,  and  a deficit  of  $13,186  for  the  11  months 
ending  with  November,  1922.  It  will  be  noted  that  the  only  plus  figures  in  1922 
were  during  the  months  of  July  and  August,  when  the  summer  tourist  travel 
was  heavy.  It  is  apparent  from  these  figures  that  the  net  railway  operating 
income  for  the  year  1922  will  be  a deficit. 

Petitioner  estimates  that  the  result  of  operations  for  the  entire  year  1922, 
even  under  its  present  rates,  will  not  be  sufficient  to  pay  the  interest  on  the 
bonded  debt,  and  this  estimate  is  amply  supported  by  the  recent  statistics,  but 
the  officials  of  the  road  expect  to  meet  all  fixed  charges  under  normal  con- 
ditions, provided  no  further  reductions  are  required. 

The  general  level  of  existing  freight  rates  on  petitioner’s  line  is  not  suffi- 
ciently high  under  existing  conditions  to  yield  anything  like  the  aggregate  net 
railway  operating  income  which  would  equal  a fair  return  upon  the  aggregate 
value  of  petitioner’s  property  held  for  and  used  in  the  service  of  transportation. 
Petitioner  has  gone  as  far  as  it  should  be  required  to  go  in  making  reductions 
in  rates  pursuant  to  our  finding  in  the  original  report.  (81  I.  C.  C.  170.) 
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The  carrier’s  presentation  showed  in  detail  the  effect  of  the  various 
wage  adjustments,  commencing  with  the  period  of  Federal  control, 
indicating  that  a differential  of  approximately  15  per  cent,  existing 
prior  to  Federal  control,  had  been  entirely  eliminated  by  the  subse- 
quent adjustments  made  by  the  United  States  Railroad  Administra- 
tion and  the  Railroad  Labor  Board. 

The  carrier  is  of  the  opinion  that  the  elements  enumerated  in  the 
transportation  act,  1920,  to  which  the  board  is  required  to  give  con- 
sideration, entitle  it  to  the  restoration  of  a differential  of  15  per  cent 
in  the  rates  paid  its  employees,  as  compared  with  the  rates  paid  em- 
ployees of  neighboring  trunk  lines. 

The  exhibits  filed  by  the  carrier  indicate  that  the  farming  country 
in  the  Delaware  and  Susquehanna  Basins  supplies  a very  large  pro- 
portion of  the  daily  supply  of  milk  and  cream  for  the  city  of  New 
York;  and  that  the  passenger  travel  on  the  railroad  consists  almost 
entirely  of  the  summer  travel  to  and  from  the  pleasure  and  health 
resorts  in  the  Catskill  Mountains  thus  made  available  to  the  people 
of  New  York  of  moderate  means. 

The  traffic  of  the  small  farms  and  seasonal  passenger  traffic,  in  and 
of  themselves,  according  to  the  carrier’s  statement,  are  not  sufficient 
to  support  it.  The  carrier  therefore  has  arranged  for  and  carries  a 
large  amount  of  anthracite  coal,  moving  over  the  Delaware  & Hud- 
son Railroad  to  Oneonta,  thence  via  the  Ulster  & Delaware  Railroad 
for  delivery  to  plants  and  communities  along  the  Hudson  River  be- 
tween Hudson  and  Yonkers.  The  railroad  rates  in  the  movement  of 
this  coal  break  at  the  Hudson  River. 

The  carrier  contends  that  the  traffic  is  not  remunerative,  but  serves 
to  keep  down  the  unit  costs  for  the  other  traffic  which  is  handled. 

The  carrier  also  contends  that  the  great  increase  in  automobile 
and  truck  traffic  in  this  territory  has  substantially  reduced,  and  will 
continue  to  substantially  reduce,  its  earning  power. 

The  carrier  takes  the  further  position  that  the  service  and  working 
conditions  are  so  arranged  as  to  make  a particularly  attractive  em- 
ployment, which  it  is  claimed  is  evidenced  by  the  fact  that  the  train- 
service  employees  have  been  in  the  service  of  the  carrier  for  very 
many  years.  The  passenger  train  runs  double  the  railroad  each  day 
and  the  crews  are  therefore  at  their  homes  every  night.  The  freight 
train  runs  double  the  railroad  every  second  day,  and  the  crews  are 
therefore  at  home  every  second  night. 

The  carrier  believes  that  the  following  factors  should  also  be 
given  consideration : 

In  this  mountainous  country  the  trains  are  necessarily  short.  The  maxi- 
mum length  of  freight  trains  is  from  22  to  28  loaded  cars,  according  to  the 
type  of  power. 

The  operation  is  confined  to  the  daylight  hours.  The  first  train  in  the 
morning  leaves  the  terminal  at  6.10  o’clock  and  the  last  one  arrives  at  its 
destination  at  approximately  7 o’clock.  Under  ordinary  circumstances  there  is 
not  a wheel  moving  between  dark  and  daylight 

The  railroad  is  a single-track  line.  There  is  none  of  the  hazard  of  accident 
to  passing  trains  from  broken  equipment  so  common  to  the  operation  of  mul- 
tiple tracks. 

The  density  of  traffic  on  the  railroad  is  relatively  very  small.  The  density 
of  traffic,  as  shown  by  exhibit  28,  is  11.10  per  cent  of  the  Delaware  & Hudson 
Co.,  and  10.6  per  cent  of  that  of  the  New  York  Central  Railroad  Co. 
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Under  the  conditions  cited  in  the  last  five  paragraphs,  the  degree  of  re- 
sponsibility, of  hazard,  and  of  training  and  skill  required  are  all  far  below 
that  of  the  service  of  the  trunk-line  railroads. 

It  is  the  position  of  the  employees  that  a reduction  in  the  rates 
of  pay  is  not  justified.  The  empk^ees  in  train  and  engine  service, 
on  the  other  hand,  contend  that  they  are  entitled  to  increased  rates 
as  set  out  in  the  New  York  Central  Eailroad  Co.’s  settlement, 
claiming  that  the  Ulster  & Delaware  Railroad  operates  between 
Kingston,  N.  Y.,  on  the  New  York  Central  lines,  and  Oneonta,  on 
the  Delaware  & Hudson  lines,  both  of  which  carriers  have  granted 
increases  as  specified  in  the  New  York  Central  settlement.  It  is 
further  contended  that  like  increases  have  been  granted  by  other 
roads  in  that  immediate  territory. 

The  employees  argue  that  the  financial  status  of  this  carrier 
should  not  be  considered  in  fixing  the  wages  of  its  employees,  and 
that  the  question  of  rates  of  pay  should  therefore  be  determined 
regardless  of  the  earning  capacity  of  the  road. 

In  connection  with  the  employees’  statement  relative  to  considera- 
tion of  the  factor  concerning  the  carrier’s  ability  to  pay,  certain 
citations  were  made  to  arbitration  decisions  rendered  in  connection 
with  other  carriers,  which  had  advanced  similar  argument  with 
respect  to  their  ability  to  meet  the  requests  for  increased  wages, 
and  in  which  decisions  the  position  of  the  employees  had  been  sus- 
tained. It  is  contended  that  the  employees  of  the  Ulster  & Dela- 
ware Railroad  are  therefore  entitled  to  the  going  or  prevailing 
rate  of  pay  on  other  carriers  through  which  the  Ulster  & Delaware 
Railroad  operates.  Further,  that  it  is  not  reasonable  to  presume 
there  is  any  material  difference  in  the  cost  of  living  of  employees 
on  this  property  as  compared  with  employees  of  other  carriers  op- 
erating in  that  territory. 

Further  argument  was  advanced  by  the  respective  organizations, 
all  of  which  was  predicated  primarily  on  the  contention  that  em- 
ployees of  the  Ulster  & Delaware  Railroad  should  be  shown  the 
same  consideration  as  employees  of  other  carriers  operating  in  con- 
tiguous territory,  to  which  it  is  claimed  they  are  entitled  under  the 
elements  enumerated  in  the  transportation  act,  1920,  to  which  the 
board  is  required  to  give  consideration  in  arriving  at  its  conclusions. 

Decision. — (a)  Request  denied. 

( b ) Request  denied. 


DECISION  NO.  2907.— DOCKET  2344 

Chicago,  III.,  February  6,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Kansas 
City,  Mexico  & Orient  Railroad  Co.,  Kansas  City,  Mexico  & Orient  Rail- 
way Co.  of  Texas 

Question. — Claim  of  the  employees  that  trainmen  should  be  re- 
lieved from  assisting  in  coaling  engines  at  Sweetwater,  Tex. 
Statement. — The  submission  contained  the  following: 

Employees'  position. — In  the  fall  of  1920  the  Kansas  City,  Mexico  & Orient 
Railway  Co.  of  Texas  erected  a coal  hoist  at  Sweetwater,  Tex.,  for  the  pur- 
pose of  coaling  engines.  This  was  handled  by  coal-chute  men  employed  for 
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that  purpose.  On  October  14,  1921,  the  coal-chute  employees  were  cut  down 
to  one  man  for  each  eight-hour  shift,  and  a bulletin  was  issued  under  the 
signature  of  A.  J.  Cleary,  superintendent,  that  trainmen  would  be  required  to 
assist  in  the  coaling  of  engines  at  Sweetwater  on  account  of  one  man  not 
being  able  to  handle  the  hoist. 

Article  IT  of  the  schedule  effective  July  21,  1920,  reads  as  follows : 

“ Trainmen  will  not  be  required  to  coal  engines.” 

That  this  article  relieves  trainmen  from  assisting  in  the  coaling  of  en- 
gines in  any  way,  and  that  the  general  manager’s  decision  that  any  one 
refusing  to  assist  in  the  coaling  of  engines  at  Sweetwater  be  discharged,  is 
a violation  of  the  schedule. 

Carrier's  position. — The  employees  claim  a violation  of  article  17  of  the 
effective  schedule,  reading: 

“ Trainmen  will  not  be  required  to  coal  engines.” 

When  this  article  first  appeared  in  the  schedule,  July  1,  1912,  there  were 
points,  including  Sweetwater,  on  the  Orient  system,  where  at  times  it  was 
necessary  for  trainmen  to  place  fuel  on  the  tenders  by  hand  from  the  coal 
cars. 

To  expedite  train  movement  and  also  to  assist  in  complying  with  the 
rule  referred  to,  what  is  known  as  an  “ air  coal-hoist  ” was  installed  at 
Sweetwater  on  May  24,  1921. 

This  device  consists  of  a number  of  1-ton  steel  buckets  into  which  the 
coal  is  unloaded  by  a coal  shoveler  directly  from  the  car.  There  is  a crane, 
operated  by  air  provided  by  the  locomotive  desiring  coal,  which  furnishes  the 
power  to  hoist  one  bucket  at  a time. 

It  is  frequently  difficult  for  the  one  coal  heaver  to  push  this  loaded  bucket 
after  being  swung  to  the  unloading  position  on  the  tender;  therefore,  the 
assistance  of  some  member  of  the  train  crew  was  necessary.  The  service 
consisting  of  helping  put  the  bucket  to  the  tender,  requires  a maximum  of 
one  minute  to  each  bucket  or  ton  of  coal,  the  empty  bucket  swinging  back 
without  assistance. 

This  service  was  rendered  without  question  or  complaint  from  the  date 
of  installation  May  24,  1921,  to  November  14,  1921,  when  the  superin- 
tendent was  advised  that  some  of  the  trainmen  declined  to  render  this  slight 
assistance. 

Decision . — Under  the  circumstances  of  this  particular  case,  the 
Railroad  Labor  Board  does  not  believe  that  the  employees  were 
justified  in  taking  the  position  they  did.  The  position  of  the  carrier 
is  sustained. 


DECISION  NO.  2908.— DOCKET  2479 

Chicago,  III.,  February  7,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  W.  S.  Moore,  brakeman,  for  274  miles  on  ac- 
count of  not  being  called  with  other  members  of  his  crew  on  June 
27,  1920.  Application  of  section  (&),  article  18,  of  the  trainmen’s 
agreement. 

Statement. — The  submission  contained  the  following; 

Joint  statement  of  facts.— On  June  26,  1920,  Mr.  Moore,  who  had  been  lay- 
ing off,  reported  for  duty  to  the  night  yardmaster  at  Shawnee,  Okla.  On 
June  27,  through  no  fault  of  his  own,  he  was  not  called  with  other  members 
of  his  crew,  resulting  in  the  loss  of  one  round  trip,  equaling  274  miles,  on 
account  of  being  held  at  the  home  terminal  until  his  regular  crew  returned. 

Employees'  position. — Mr.  Moore  was  a regularly  assigned  brakeman  in 
pool-freight  and  unassigned  service  working  out  of  Shawnee.  When  the 
carrier  failed  to  call  him  for  service  with  other  members  of  his  regular  crew 
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on  June  27,  a part  of  section  (a),  article  18,  of  the  trainmen’s  contract  was 
violated.  Therefore  Mr.  Moore  is  entitled  to  the  time  as  claimed.  Section  (a) 
of  article  18  reads  as  follows: 

“ Trainmen  not  assigned  to  regular  runs  will  run  first  in  and  first  out  of 
terminals.” 

Carrier's  position. — The  carrier  contends  there  is  no  provision  in  the  schedule 
that  applies  directly  to  a case  of  this  kind.  However,  in  order  to  be  entirely 
fair,  just,  and  reasonable,  the  carrier  offered  to  consider  section  (a)  of  article 
6,  reading  as  follows : 

“(a)  In  all  road  service,  except  passenger  service,  100  miles  or  less,  eight 
hours  or  less  (straight  or  turn  around),  shall  constitute  a day’s  work.  Miles 
in  excess  of  100  will  be  paid  for  at  the  mileage  rates  provided  ” — 
in  settlement  of  the  case,  by  allowing  100  miles  for  each  day  held,  or  a total 
of  200  miles  to  cover  the  two  days  the  same  as  if  held  for  irregular  or  special 
service,  as  covered  by  section  (b)  of  article  11,  reading  in  part  as  follows: 

“ Trainmen  held  for  irregular  or  special  service,  or  after  service  has  been 
performed,  will  be  paid — 

“ One  hundred  miles  at  through-freight  rate  if  held  24  hours,  and  100  miles 
for  each  succeeding  24  hours  so  held  waiting  the  company’s  order  or  to  be 
placed  in  service.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2909.— DOCKET  2483 

Chicago , III.,  February  7,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  that  M.  L.  Lawson,  a regularly  assigned  passen- 
ger brakeman,  be  allowed  a minimum  day  at  passenger  rates  in 
addition  to  his  regular  assignment  each  day  that  he  is  required  to 
perform  extra  service  at  Bureau,  111. 

Opinion. — The  character  of  service  performed  in  this  case  is  un- 
usual, and  there  is  apparently  no  specific  rule  which  covers  it  and 
provides  payment  for  it. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case  the  payments  made  appear  to  be 
reasonable,  but  if  future  service  of  the  same  class  is  contemplated, 
the  board  directs  that  the  carrier  and  the  organization  shall  confer 
for  the  purpose  of  providing  a proper  rule  to  cover  it  and  payment 
therefor. 


DECISION  NO.  2910.— DOCKET  2484 
Chicago,  III.,  February  7,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Rock  Island  & Pacific  Railway  Co. 

Question. — Application  of  article  25,  of  the  trainmen’s  contract, 
relative  to  bulletining  changes  in  the  Lenver-Phillipsburg  and  Good- 
land-Phillipsburg  runs. 

Decision. — In  the  judgment  of  the  Railroad  Labor  Board  a rea- 
sonable interpretation  of  article  25  of  the  trainmen’s  schedule  of 
wages  would  not  justify  bulletining  runs  on  trains  6 and  34,  as  a 


[No.  2912] 


DECISIONS 


183 


few  minutes’  change  in  the  schedules  of  these  trains  would  not 
constitute  a change  of  runs.  The  evidence  indicates  that  the  inter- 
pretation placed  on  this  article  by  the  carrier  is  in  accordance  with 
past  practice  both  on  the  Colorado  division  and  on  other  portions 
of  the  “ Rock  Island  ” system  as  evidenced  by  the  fact  that  connect- 
ing divisions  on  which  similar  changes  in  the  time  of  these  trains 
were  made  received  no  complaints  from  the  trainmen. 

The  claim  of  the  employees  is  denied. 


DECISION  NO.  2911.— DOCKET  2496 

Chicago , III.,  February  7,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Western  Maryland  Railway  Co. 

Question . — Claim  for  compensation  for  switching  service  per- 
formed at  Hillen  station,  Baltimore,  Md.,  by  road  crews. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2912.— DOCKET  2507 

Chicago,  III.,  February  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Kansas 
City  Southern  Railway  Co. 

Question . — Claim  of  J.  E.  Drury,  conductor,  for  payment  for  10 
days  account  suspension  July  20,  1921. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — On  July  20,  1921,  Conductor  Drury  was  in  charge  of 
extra  561  south,  with  a train  of  40  high  and  low  cars  mixed,  and  was  making 
Worland,  Mo.,  for  train  No.  2,  with  ample  time  to  stop  for  water  three-fourths 
of  a mile  north  of  Worland. 

When  the  train  was  near  the  water  tank  the  engine  began  to  leak,  and 
when  the  train  did  not  start  away  from  the  water  tank  as  soon  as  the  water- 
spout was  thrown  up,  Conductor  Drury,  who  was  in  the  caboose,  started  to- 
ward the  head  end  of  the  train,  which  was  standing  over  a bridge  and  a long 
trestle,  hence  he  had  to  climb  over  the  cars.  He  arrived  at  the  head  end 
of  the  train  just  as  the  engine  was  leaving  the  train  to  run  a flag  out  against 
train  No.  2,  which  was  then  due  out  of  Worland.  He  caught  the  engine, 
climbed  over  the  tank,  and  had  them  stop.  He  then  went  out  personally  on 
foot  to  flag  train  No.  2,  sending  the  engine  back  to  bring  the  train  in.  Train 
No.  2 stopped  at  a railroad  crossing  about  100  yards  north  of  the  north  switch 
at  Worland.  The  engineer  saw  the  conductor  flagging  and  a train  standing 
10  or  12  car  lengths  behind  the  flagman,  and  train  No.  2 immediately  backed 
over  the  switch  for  the  extra  to  enter.  The  time  was  about  3.30  p.  m.,  clear 
weather,  and  in  our  opinion  there  was  no  hazard  to  train  No.  2.  However,  the 
engineer  and  conductor  were  suspended  and  required  to  lose  10  days  each. 

Conductor  Drury  took  all  precautions  possible  to  protect  his  train ; he 
violated  none  of  the  transportation  rules  of  - the  carrier ; and  he  had  no  pre- 
vious knowledge  of  the  leaky  condition  of  the  engine. 

The  investigation  held  by  the  train  master  developed  that  the  head  brakeman 
spoke  to  the  engineer  two  separate  times  while  the  train  was  standing  at  the 
tank  about  the  advisability  of  him  going  out  to  flag  train  No.  2,  but  the 
engineer  replied  that  it  was  not  necessary,  as  he  would  get  the  train  started 
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in  a minute.  The  engineer  made  no  complaint  of  the  discipline  administered 
in  his  case,  as  he  considered  that  he  was  the  only  one  at  fault  and  so  stated 
to  the  superintendent  in  the  presence  of  Conductor  Drury. 

The  employees  requested  the  carrier  to  make  a joint  submission  of  the 
case,  which  they  declined  to  do,  and  we  are  therefore  making  an  ex  parte 
submission,  requesting  the  board  to  allow  payment  for  the  10  days’  lost  time 
for  Conductor  Drury. 

Carrier's  position. — Extra  561  south,  July  20,  1921,  Conductor  Drury  and 
W.  Smallwood,  engineer,  left  Amoret,  Mo.,  a point  5.8  miles  north  of  Worland, 
at  1.42  p m.,  with  three  loads  and  38  empties,  having  23  minutes  to  a clear 
northbound  passenger  train  No.  2,  due  to  leave  Worland  at  2.10  p m.  Mr. 
Drury  in  his  statement  at  the  investigation  stated  that  they  arrived  at  Wor- 
land tank  at  1.57  or  1.58.  This  would  give  extra  561  eight  minutes  to  take 
water  at  the  tank  1 y2  miles  north  of  Worland,  start  the  train,  stop  for  the  railroad 
crossing  seven-tenths  of  a mile  north  of  Worland,  and  get  into  the  clear  for  train 
No.  2.  Mr.  Drury  was  in  the  caboose  and  remarked  to  his  rear  brakeman 
that  time  was  getting  pretty  short  and  he  would  have  to  be  moving.  He  heard 
the  manhole  cover  slam  down,  and  after  waiting  about  a minute  started  to 
the  head  end.  After  walking  over  the  top  of  his  train,  consisting  of  41  cars, 
and  arriving  at  the  head  end,  Conductor  Drury  found  the  engine  cut  off  and 
starting  out  with  a flag.  Conductor  Drury  called  the  flagman  back  and  in- 
structed him  to  return  to  his  train,  that  he  (Drury)  would  do  the  flagging. 
Just  at  this  time  train  No.  2 appeared  at  the  railroad  crossing  seven-tenths  of  a 
mile  north  of  Worland.  Mr.  Drury  admits  in  his  statement  at  the  investigation 
that  his  train  did  not  have  the  proper  proection. 

Transportation  rule  87  reads  as  follows : 

“ An  inferior  train  must  keep  out  of  the  way  of  opposing  superior  trains 
and  failing  to  clear  the  main  track  by  the  time  required  by  rule  must  be 
protected  as  prescribed  by  rule  99. 

“Extra  trains  must  clear  the  time  of  opposing  regular  trains  not  less  than 
five  minutes  unless  otherwise  provided,  and  will  be  governed  by  train  orders 
with  respect  to  opposing  extra  trains.” 

Transportation  rule  99  provides  as  follows: 

“ When  a train  stops  or  is  delayed  under  circumstances  in  which  it  may 
be  overtaken  by  another  train,  the  flagman  must  go  back  immediately  with 
stop  signals  a sufficient  distance  to  insure  full  protection. 

“ The  general  rule  for  protecting  a train  or  obstruction  by  flag  requires 
the  flagman  to  proceed  back  rapidly  with  danger  signals  for  a distance  of 
one-half  mile,  the  distance  increasing  for  descending  grades  and  weather  condi- 
tions, and  until  he  can  have  an  unobstructed  view  of  an  approaching  train  for  at 
least  one-quarter  of  a mile  beyond,  where  he  must  remain  until  called  by  the 
whistle  of  his  engine,  as  per  rules  14  ( d ) and  (e),  or  if  an  approaching  train  is 
within  sight  or  hearing,  until  it  has  stopped  * * *.  The  front  of  a train  must  be 
protected  in  the  same  way,  when  necessary,  by  the  fireman,  unless  relieved 
from  that  duty  by  authority  of  the  conductor  * * 

Conductor  Drury  is  equally  responsible  under  the  rules  with  the  engineer. 
He  was  on  the  engine  at  the  time  it  started  out  with  the  flag  and  knew 
that  his  train  was  not  properly  protected  as  required  by  rule  99.  Mr.  Drury 
knew  when  his  train  started  to  stop  at  Worland  tank  that  the  movement 
against  passenger  train  No.  2 was  very  close,  even  if  everything  went  right, 
and  should  have  concerned  himself  regarding  the  safety  of  his  train  and  the 
observance  of  rules  several  minutes  before  he  got  into  action. 

Attention  is  called  to  statement  made  by  Mr.  Ryder,  engineer  of  passenger 
train  No.  2,  in  answer  to  question : 

“Question. — Could  you  see  anybody  standing  on  the  track  between  your 
engine  and  that  of  freight  train? 

“ Answer. — There  were  two  men  between  my  engine  and  the  engine  at  water 
tank,  one  walking  towards  me  and  one  walking  in  the  opposite  direction.  I 
waited  at  the  crossing  two  or  three  minutes  and  saw  when  the  fellow  walking 
towards  me  got  near  enough  that  he  was  not  a flagman,  as  he  turned  and 
went  up  the  Missouri  Pacific  track  to  the  east.  I then  whistled  a back-up 
signal  and  backed  up  to  clear  the  siding  at  Worland.” 

Engineer  Ryder  also  states  that  he  probably  waited  15  minutes  before  the 
flagman  of  the  freight  train  showed  up. 
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There  is  no  doubt  but  that  the  extra  precaution  on  the  part  of  Engineer 
Ryder  on  passenger  train  No.  2 averted  a head-on  collision,  as  there  was  no 
flagman  in  sight  when  the  passenger  train  made  the  crossing  stop. 

Decision. — The  Railroad  Labor  Board  decides  that  tha  claim  of 
the  employees  is  denied. 


DECISION  NO.  2913.— DOCKET  2509 

Chicago , III.,  February  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Should  Switchman  P.  H.  Abat  be  paid  for  two  days, 
July  9 and  11,  1921,  Boyce  yard? 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — Paragraph  ( d ),  article  17,  of  the  yardman’s  agreement 
reads  as  follows : 

“ When  necessary  to  reduce  the  extra  board  a sufficient  number  of  the 
youngest  men  will  be  given  leave  of  absence  for  60  or  90  days,  with  the  privi- 
lege of  working  elsewhere,  and  to  be  renewed  by  local  chairmen  upon  appli- 
cation to  proper  official  provided  they  keep  the  local  chairman  and  local  official 
advised  of  their  address,  and  that  they  report  for  duty  within  15  days  from 
time  of  being  notified  to  return.  They  will  hold  their  seniority  rights  and 
will  not  be  required  to  mak^  out  new  applications.  The  railroads  will  not 
be  penalized  for  their  failure  to  notify  under  this  rule.” 

Prior  to  the  dates  for  which  claim*is  made,  Mr.  Abat,  of  Boyce  yard,  was 
given  a leave  of  absence  for  90  days,  in  line  with  paragraph  ( d ) of  article  17, 
above  quoted,  this  on  account  of  the  fact  that  he  was  an  extra  man  and  there 
was  no  work  for  him  to  do.  On  July  9 and  11,  1921,  there  was  work  for 
which  no  extra  yardman  was  available  at  Bojrce.  A yardman  was  taken 
from  the  extra  board  at  Alexandria.  Mr.  Abat  was  in  Boyce  at  the  time  and 
asked  for  the  work.  It  wTas  not  given  him  on  account  of  the  fact  that  he 
was  on  a leave  of  absence. 

The  employees  cite  paragraph  (a)  of  article  14,  reading: 

“ Extra  men  shall  be  wmrked  first  in  first  out,  except  that  when  a vacancy 
is  bulletined,  the  oldest  extra  man  shall  be  placed  on  same,  but  an  extra  man 
will  not  be  permitted  to  double  over  onto  such  a vacancy  until  he  has  had 
eight  hours  oft  duty  as  long  as  there  are  other  extra  men  on  board.  If 
yardman  are  not  worked  in  their  proper  turn,  they  shall  be  paid  a day’s  pay 
for  each  runaround  and  go  to  foot  of  board.” 

Decision. — The  Railroad  Labor  Board  denies  the  claim  of  the  em  - 
ployees, but  believes  that  men  who  have  been  subject  to  a reduction 
in  the  board  should  be  given  preference  in  cases  of  this  kind,  if 
available. 


DECISION  NO.  2914.— DOCKET  2511 

Chicago,  III.,  February  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Does  the  bulletin  issued  by  the  general  yardmaster  on 
January  5,  1922,  to  all  engine  foremen  and  switchmen  at  Boyce 
Yard,  Louisiana,  reading,  “ Effective  this  date,  you  will  arrange  to 
take  engines  off  or  put  them  on  trains  while  switch  engine  is  doing- 
other  necessary  work  on  same  train  at  same  time,’5  conflict  with  the 
13 
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provisions  of  article  21  of  the  yardmen’s  agreement,  which  reads, 
“ Yard  crew  will  not  be  required  to  work  short  handed  when  men 
are  available,  nor  will  they  be  required  to  work  with  inexperienced 
men  when  experienced  men  can  be  obtained  ” ? 

Statement. — The  submission  contained  the  following : 

Employees'  position. — Under  bulletin  from  the  general  yardmaster  at  Boyce, 
quoted  above,  yardmen  are  required  to  have  one  of  the  helpers  performing 
herder  service — that  is,  to  herd  engines  from  inbound  trains  to  roadhouse  and 
engine  from  roundhouse  to  outbound  train — and  at  the  same  time  require  the 
foreman  and  another  helper  to  do  necessary  switching  on  such  train.  In 
some  instances  this  requires  one  member  of  such  yard  crew  to  be  as  much  as 
a hundred  car  lengths  away  from  the  other  two  members  of  the  crew.  Para- 
graph ( d ) of  article  1,  yard  agreement,  provides  that  yard  crews  shall  not 
consist  of  less  than  one  foreman  and  two  helpers.  The  employees  contend 
that  in  assigning  one  member  of  such  yard  crew  to  perform  the  herding  serv- 
ice while  the  other  two  members  of  crew  are  performing  switching  is  in  viola- 
tion of  article  21,  the  short-hand  rule  of  the  yard  agreement,  referred  to  in 
the  question. 

Carrier's  position. — Paragraph  ( d ) of  article  1 of  the  yardmen’s  agreement, 
which  reads,  “Yard  crew  shall  consist  of  not  less  than  one  foreman  and  two 
helpers,”  provides  for  the  minimum  yard  crew.  Article  21,  upon  which  this 
claim  is  based,  provides  that  yard  crews  shall  not  be  worked  shorthanded. 
The  carrier’s  position  is  that  when  the  required  number  of  men  are  assigned 
the  fact  that  one  man  is  piloting  an  engine  to  or  from  a train  does  not  con- 
template that  the  article  is  violated  by  reason  of  such  service  and  that  the 
balance  of  the  crew  are  not  warranted  in  refusing  to  work  on  the  train  until 
the  switchman  doing  the  piloting  returns.  It  will  be  noted  that  the  services 
the  entire  crew  is  performing  are  on  one  train. 

We  submit  that  when  the  full  crew  is  furnished  no  violation  of  article  21 
can  occur,  particularly  so  while  the  crew  is  working  on  one  train.  If  the 
contention  of  the  representatives  of  the  trainmen  is  correct,  then  the  balance 
of  the  crew  could  tie-up  at  any  time  if  it  became  necessary  for  one  man  to  go 
out  and  flag.  It  is  useless  to  state  no  such  interpretation  was  intended  when 
the  rule  was  negotiated. 

Decision. — The  Railroad  Labor  Board  decides  that  the  work  of 
which  complaint  is  made  and  as  above  described  is  not  in  violation 
of  the  provisions  of  the  schedule.  The  position  of  the  carrier  is 
sustained. 


DECISION  NO.  2915.— DOCKET  2514 

Chicago,  III.,  February  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  of  T.  J.  Hickman,  switchman,  Boyce  3rard, 
Louisiana,  for  a day’s  pay,  April  3,  13,  and  20,  1921,  account  of 
yardmaster  performing  herding  service. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — On  the  dates  in  question  there  was  no  yard  crew 
working  at  Boyce  between  the  hours  of  7 a.  m.  and  3 p.  m.,  during  which 
period  the  yardmaster  did  the  necessary  piloting  of  engines.  The  claim  is 
based  on  paragraph  (a),  article  2,  of  the  yardmen’s  agreement,  reading  as 
follows : 

“(a)  It  is  understood  that  all  work,  such  as  coupling  and  uncoupling  cars, 
throwing  switches,  piloting  trains  or  engines  through  yards,  belongs  to  and 
shall  be  performed  by  employees  covered  by  this  schedule  with  the  under- 
standing that  this  will  not  be  construed  to  mean  that  herders  will  be  pro- 
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vided  at  points  where  they  are  not  now  employed,  nor  to  prevent  yard- 
masters  from  doing  such  work  in  emergencies,  nor  interfere  with  the  use  of 
switch  tenders  where  needed.” 

Employees'  position. — The  employees  contend  that  at  Boyce,  prior  to  the 
dates  in  question,  switch-engine  service  was  maintained  seven  days  a week, 
such  assignment  being  changed  to  six  days  a week  and  the  yardmaster  on  the 
seventh  day  being  required  to  perform  the  herding  service  between  the  hours 
of  7 a.  m.  and  3 p.  m.,  and  that  the  service  in  question  should  have  been 
given  to  yardmen  instead  of  the  yardmaster  to  perform.  The  claim  is 
based  on  paragraph  (a),  article  2,  of  the  yard  agreement,  quoted  in  the 
statement  of  facts. 

Carrier's  position. — That  paragraph  ( a ),  article  2,  of  the  yardmen’s  agree- 
ment, was  in  no  wise  violated  under  the  circumstances.  The  clause  does 
not  contemplate  putting  on  engine  herders  to  cover  periods  during  which 
there  is  no  yard  service.  Yard  service  was  reduced  at  the  time  in  question 
by  reason  of  light  business.  There  is  no  question  as  to  the  carrier’s  right 
to  reduce  yard  service  when  business  justifies,  nor  do  the  representatives  of 
the  employees  question  our  right  to  do  so. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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Chicago,  111.,  February  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  of  Conductor  W.  A.  Van  Hess  and  crew  for 
continuous  time  when  tied  up  at  Bunkie,  La.,  November  2,  4,  7,  10, 

12,  and  14,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Conductor  Van  Hess  and  crew  were  assigned  to 
cane-train  service  between  Addis,  La.,  and  Alexandria,  La.,  the  intention  be- 
ing to  use  them  one  way  each  day.  On  the  dates  in  question  they  were  tied 
up  at  Bunkie,  32  miles  east  of  Alexandria,  and  returned  the  following  day 
to  Addis.  In  each  case  the  tie-up  was  made  in  less  than  14  hours. 

Employees'  position. — The  employees  contend  that  as  Conductor  Van  Hess 
and  crew  bid  in  an  assigned  run  bulletined  to  run  daily  between  Addis  and 
Alexandria,  that  in  tying  crew  up  on  their  westbound  trip  at  Bunkie,  32  miles 
east  of  Alexandria,  their  terminal,  in  less  than  14  hours,  such  crew  should 
be  paid  continuous  time  in  accordance  with  paragraphs  (h)  and  (c)  of  article 

13,  reading  as  follows : 

“ (h)  Under  the  laws  limiting  the  hours  on  duty,  crews  in  road  service 
will  not  be  tied  up  unless  it  is  apparent  that  the  trip  can  not  be  completed 
within  the  lawful  time ; and  not  then  until  after  the  expiration  of  14  hours 
on  duty  under  the  Federal  law,  or  within  two  hours  of  the  time  limit,  pro- 
vided by  State’s  laws,  if  State’s  laws  govern. 

“ (c)  If  road  crews  are  tied  up  in  a less  number  of  hours  than  provided 
in  the  preceding  paragraph,  they  shall  not  be  regarded  as  having  been  tied 
up  under  the  law,  and  their  services  will  be  paid  for  under  the  schedule.” 

The  employees  further  contend  that  when  the  cane  train  between  Addis 
and  Alexandria  was  bulletined  on  October  7,  1921,  the  men  who  bid  in  this 
run  understood  that  their  terminals  were  Addis  and  Alexandria,  but  on  the 
dates  in  question  they  were  tied  up  at  Bunkie,  an  intermediate  point,  on  the 
westbound  trips,  which  is  32  miles  east  of  their  terminal  at  Alexandria,  in 
less  than  14  hours,  which  action  of  the  carrier  leads  to  claims  from  the  crews 
for  continuous  time  on  account  of  it  not  being  permissible  to  tie  up  road 
crews  in  less  than  14  hours,  under  paragraphs  (5)  and  (c)  of  the  hours-of- 
service  rule  which  is  quoted  above. 
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The  employees  also  contend  that  they  can  not  agree  with  the  position  taken 
by  the  management  of  the  carrier  that  a practice  existed  and  that  they  have  a 
right  to  tie  up  crews  at  any  time  in  this  service  and  allow  them  a minimum 
day ; further,  the  management  can  not  show  where  a committee  for  the  em- 
ployees agreed  to  any  exception  to  the  hours-of-service  rule. 

Carrier's  position. — The  assignment  was  made  for  the  purpose  of  taking 
care  of  the  handling  of  cane  between  Addis  and  Alexandria,  which  were  the 
limits  of  the  run.  On  the  dates  in  question  there  was  no  cane  to  be  handled 
between  Bunkie,  the  point  at  which  they  were  tied  up,  and  Alexandria,  the 
other  assigned  terminal,  and,  therefore,  there  was  no  necessity  for  running  the 
crew  west  of  Bunkie.  They  were  paid  in  every  instance  not  less  than  a mini- 
mum day.  In  connection  with  the  handling  of  cane  trains,  would  state  that 
while  they  are  paid  on  the  basis  of  local  service,  many  practices  have  been  in 
existence  in  the  handling  of  these  trains  which  varied  from  the  handling  of 
regular  local  trains.  It  has  been  the  practice  in  the  past  to  tie  up  cane 
trains  short  of  their  assigned  terminal,  provided  there  was  no  work  for  them 
to  do  between  the  point  of  tie-up  and  the  assigned  terminal. 

Would  call  the  attention  of  the  board  to  the  uselessness  of  running  a cane 
train  a distance  of  32  miles  when,  in  the  case  at  issue,  there  was  no  service 
for  them  to  perform.  If  the  contention  of  the  representatives  of  the  organi- 
zation concerned  in  this  case  is  good,  it  would  mean  the  expense  of  running  a 
train  over  a portion  of  the  railroad  when  no  service  whatever  would  be 
performed. 

The  contention  of  the  organization  contemplates  that  on  the  dates  in  ques- 
tion this  crew  was  entitled  to  continuous  time  from  the  time  crew  left  Addis 
one  morning  until  they  returned  the  following  evening,  which  would  be  a 
period  of  practically  36  hours  for  which  payment  should  be  made. 

Decision . — The  Railroad  Labor  Board  decides  that  the  carrier 
violated  paragraphs  (b)  and  (<?),  Article  XIII,  of  the  agreement,  in 
tying  up  this  crew  at  Bunkie  in  less  than  14  hours,  and,  therefore, 
sustains  the  claim  of  the  employees. 

DISSENTING  OPINION 

The  undersigned  dissent  from  decision  reached  by  the  majority 
in  Docket  2515,  for  the  reason  that  its  final  conclusions  impose  on 
the  carrier  an  unjust,  unwarranted,  and  excessively  burdensome 
condition. 

Harvesting  of  the  sugar-cane  crop  usually  embraces  the  period 
October  15  to  late  in  December  and  is  a top-speed  operation  to  beat 
the  crop’s  greatest  enemy,  “a  freeze”;  train-service  assignments  in 
connection  with  this  work  are  temporary  and  must  be  sufficiently 
elastic  to  meet  all  requirements  as  they  arise,  subject  always  to  the 
rules  and  working  conditions  in  effect  on  the  carrier  involved. 

This  dispute  has  to  do  with  the  operation  of  a train  assigned  to 
the  spotting  of  specialty  racked  empties  for  cane  loading  and  the 
movement  of  loaded  cane. 

Bulletin  notice  under  which  the  assignment  was  made  reads, 
“ Vacancy  for  one  conductor  and  three  brakemen,  Addis- Alexandria, 
hauling  daily  except  Sunday,  lay  over  Addis,  limits  between  Addis- 
Alexandria,  via  main  line  or  Melville  Branch.” 

In  the  employees’  presentation,  the  claim  is  made  that  this  tram 
was  tied  up  at  Bunkie,  La.,  instead  of  Alexandria,  La.,*  November  2, 
4,  7,  10,  12,  and  14,  1921,  and  that  the  crew  should  be  compensated 
under  the  following  tie-up  rule : 

(6)  Under  the  laws  limiting  the  hours  on  duty,  crews  in  road  service  will 
not  be  tied  up  unless  it  is  apparent  that  the  trip  can  not  be  completed  within 
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the  lawful  time;  and  not  then  until  after  the  expiration  of  14  hours  on  duty 
under  the  Federal  law,  or  within  two  hours  of  the  time  limit  provided  by 
State’s  laws,  if  State  laws  govern. 

(c)  If  road  crews  are  tied  up  in  a less  number  of  hours  than  provided  in 
the  preceding  paragraph,  they  shall  not  be  regarded  as  having  been  tied  up 
under  the  law,  and  their  services  will  be  paid  for  under  the  schedule. 

In  my  judgment,  the  train  crew  involved  had  but  one  terminal, 
Addis.  * The  away-from-home  terminal  tie-up  point  might  well  fall 
at  any  point  within  the  limits  named  in  the  bulletin  which  created 
this  run;  in  no  event  would  the  tie-up  rule  heretofore  quoted  apply 
to  this  service.  The  crew  was  compensated  under  the  schedule — 
namely,  each  day  was  compensated  under  the  provisions  of  the 
schedule,  i.  e.,  eight  hours  or  less,  100  miles  or  less,  plus  any  trim- 
mings accruing. 

The  board  by  its  decision  has  ordered  that  the  carrier  pay  con- 
tinuous time  for  each  trip  not  tied  up  at  Alexandria,  which  con- 
templates that  all  time  on  such  trip  shall  be  paid  for  at  regular  rate 
for  the  first  eight  hours,  and  rate  and  one-half  for  each  succeeding 
hour,  including  hours  spent  at  the  picture  show  or  other  social  duties 
and  even  while  sleeping  and  eating. 

As  a matter  of  fact,  the  train  here  involved  did  not  on  any  single 
day  of  its  assignment  operate  west  of  Bunkie,  or  to  be  more  specific, 
between  Bunkie,  La.,  and  Alexandria,  La. 

The  writer  can  find  no  justification,  immediate  or  remote,  for  such 
wanton  and  reckless  dissipation  of  the  carrier’s  resources. 

J.  H.  Elliott. 

S.  Higgins. 

Horace  Baker. 

SUPPORTING  OPINION 

The  dissenting  opinion  is  based  on  a false  premise.  The  dispute 
as  submitted  to  the  board  involves  the  application  of  rules  in  the 
existing  agreement  between  the  carrier  and  its  employees. 

The  carrier  had  the  right  to  exercise  its  own  judgment  in  fixing 
the  initial  and  final  terminals  and  did  so  when  it  bulletined  the 
assignment  to  run  daily  except  Sunday,  between  Addis  and  Alexan- 
dria with  lay-over  at  Addis. 

Expenses  away  from  home  represent  a most  substantial  item  to 
employees  in  road,  train,  and  engine  service,  and  accommodations  at 
terminals  frequently  determine  the  bidding  in  of  a run.  Fixed 
initial  and  final  terminals  are  fundamental  to  this  service  and  are 
the  principal  factors  by  which  employees  determine  a preference  of 
runs.  In  the  absence  of  fixed  initial  and  final  terminals  there  would 
be  no  way  in  which  an  employee  could  determine  his  approximate 
earnings  or  away-from-home  expense.  An  assigned  run  of  100 
miles,  as  compared  with  an  assigned  run  of  125  miles,  both  being 
scheduled  to  make  the  run  in  a spread  of  eight  hours,  illustrates  how 
earnings  may  be  affected  and  how  essential  it  is  to  have  fixed  ter- 
minals. To  say  that  the  carrier,  after  exercising  its  option  in  fixing 
terminals,  should  be  granted  the  right  to  indiscriminately  tie  crews 
up  between  terminals,  represents  a total  disregard  of  the  rights  of 
the  employees  and  would  offer  an  avenue  by  which  the  exercise 
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of  bad  judgment  on  the  part  of  the  responsible  official  could  be 
passed  on  and  result  in  a positive  hardship  to  employees  in  no  way 
responsible. 

The  majority  of  the  board  voting  for  this  decision  have  due 
regard  for  the  economical  operation  of  the  carrier  and  likewise  the 
rights  of  the  respective  parties  under  the  terms  of  the  agreement 
governing  rates  of  pay  and  working  conditions. 

The  writer  of  the  dissenting  opinion,  finding  no  justification  for 
“such  wanton  and  reckless  dissipation  of  the  carrier’s  resources,” 
expresses  the  sentiment  of  the  majority  of  the  board,  who  hold  that 
the  carrier  is  responsible  and  not  the  employees  who  obeyed  orders 
issued  by  proper  authority. 

A.  O.  Wharton. 


DECISION  NO.  2917.— DOCKET  2512 

Chicago,  III.,  February  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question . — Claim  of  Yard  Foreman  W.  M.  Griffin  and  crew,  Mar- 
shall yard,  Texas,  for  100  miles  road  service,  October  4,  1920,  when 
used  to  move  extra  193  from  milepost  348,  about  1 y2  miles  out  of 
yard. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — On  the  date  in  question,  engine  No.  193  in  work-train 
service  failed  on  a hill  about  a mile  and  one-half  outside  of  the  yard  limits  of 
Marshall,  and  the  yard  engine  was  sent  out  to  pull  this  train  and  engine  back 
into  the  yard,  as  the  main  line  was  blocked  by  engine  193  and  its  train. 

Employees'  position. — The  employees  contend  that  no  emergency  existed  in 
the  case  set  up,  and  that  yard  crew  should  be  paid  100  miles,  as  claimed,  in 
accordance  with  article  6 of  the  yard  agreement. 

Carrier's  position. — Article  6 of  the  yardmen’s  agreement  is  applicable  in  the 
case,  and  reads  as  follows: 

“ Where  regularly  assigned  to  perform  service  within  yard  limits,  yardmen 
shall  not  be  used  in  road  service  when  road  crews  are  available,  except  in 
case  of  emergency.  When  yard  crews  are  used  in  road  service  under  conditions 
just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is  the  greater, 
with  a minimum  of  one  hour  for  the  class  of  service  performed,  in  addition  to 
the  regular  yard  pay  and  without  any  deduction  therefrom  for  the  time  con- 
sumed in  said  service. 

“ Where  no  emergency  exists,  100  miles  will  be  allowed  for  each  trip  made  in 
road  service  outside  of  switching  limits. 

“ This  not  to  apply  to  pusher  engines  at  Baird  and  switch  engines  in  Fort 
Worth  Belt,  Dallas,  Eagle  Ford,  Reisor,  and  Westwego  service.” 

We  hold  that  an  emergency  existed  in  that  the  main  line  was  blocked  about 
a mile  and  a half  outside  of  yard  limits  of  Marshall,  which  necessitated  the 
use  of  the  yard  crew  to  pull  the  train  in  and  to  clear  the  main  line.  They 
were  paid  on  the  basis  of  an  emergency  existing  at  the  time  under  the  rule 
above  quoted. 

Decision. — The  Railroad  Labor  Board  decides  that  when  a main 
track  is  blocked  which  prevents  an  uninterrupted  movement  of 
trains,  an  emergency  exists. 

The  claim  of  the  employees  is  denied. 
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DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board,  for  the  following  reasons : 

Article  6 of  the  yardmen’s  agreement  provides  that  “where  no 
emergency  exists  100  miles  will  be  allowed  for  each  trip  made  in  road 
service  outside  of  switching  limits.”  There  were  several  road  crews 
available  for  duty  at  the  time,  and  therefore  ho  emergency  existed 
that  justified  using  the  yard  crew  outside  the  yard  and  switching 
limits  to  pull  train  extra  193  into  the  yard. 

The  evidence  presented  in  this  case  shows  that  similar  claims 
were  paid  by  the  carrier,  and  in  support  thereof  the  representative 
of  the  employees  presented  the  following  letter : 

Dallas,  Tex.,  January  20,  1919. 

Mr.  Bogert. 

Mr.  Smith. 

Gentlemen:  Referring  to  claim  of  Foreman  D.  N.  Johnson  and  crew,  Mar- 
shall yard,  account  being  used  outside  of  yard  limits  August  29,  which  we  dis- 
cussed at  our  conference  the  16th  and  17th  instant,  claim  being  for  100  miles : 

It  having  been  developed  that  54’s  crew  was  called  and  was  on  hand  at  the 
time  this  switch  engine  was  run  out  of  Marshall  yard,  we  agreed  that  no 
emergency  existed ; consequently  the  claim  is  good,  and  Mr.  McKay  will  have 
the  necessary  adjustment  made. 

W.  H.  Tobin, 

Assistant  General  Manager. 

Article  6 of  the  agreement  and  the  practice  established  by  the  car- 
rier by  paying  similar  claims  fully  supports  the  position  taken  by 
the  employees  that  Yard  Foreman  Griffin  and  crew  should  have  been 
paid  100  miles  for  pulling  extra  193  into  the  yard. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

SUPPORTING  OPINION 

The  undersigned  support  the  decision  of  the  majority  in  this  de- 
cision for  the  reason  that  the  evidence  clearly  shows  that  an  emer- 
gency existed  when  the  main  track  was  blocked  a short  distance  out- 
side of  Marshall  yard  limits. 

The  dissenters  in  this  case  cite  letter  dated  January  20,  1919,  giv- 
ing a ruling  of  the  assistant  general  manager,  and  add  the  fol- 
lowing : 

Article  6 of  the  agreement  and  the  practice  established  by  the  carrier  by 
paying  similar  claims  fully  supports  the  position  taken  by  the  employees  that 
Yard  Foreman  Griffin  and  crew  should  have  been  paid  100  miles  for  pulling 
train  extra  193  into  the  yard. 

However,  they  fail  to  say  that  the  evidence  also  disclosed  that  the 
assistant  general  manager,  under  date  of  November  11,  1922,  wrote 
another  letter  to  the  board,  as  follows : 

Referring  to  Docket  2512,  claim  of  Yard  Foreman  Griffin  and  crew,  Marshall 
yard,  for  100  miles  road  service,  October  4,  1920,  when  used  to  move  extra  193 
from  milepost  348,  about  1%  miles  out  of  yard,  which  matter  was  heard  before 
your  board  on  October  27 : 

On  page  6 of  transcript  of  hearing  there  is  a letter  quoted  in  the  claim  of 
Foreman  D.  N.  Johnson ; this  letter  is  addressed  to  Messrs.  Bogart  and  Smith, 
general  chairmen  of  the  conductors  and  trainmen’s  organizations,  respectively, 


192 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  2919] 


signed  by  myself  as  assistant  general  manager,  letter  offered  in  support  of  the 
claim  of  Foreman  Griffin  and  crew,  as  per  Docket  2512. 

Would  call  your  attention  to  the  fact  that  this  letter  was  dated  January  20, 
1919,  and  disposed  of  a claim  that  occurred  August  29,  1918.  prior  to  the 
effective  date  of  Supplement  10  to  General  Order  No.  27,  and  was  based  on  our 
then  existing  schedule  rule.  This  rule  was  modified  by  Article  XX  of  Supple- 
ment 16  to  General  Order  No.  27,  and  further  amended  in  Article  XX  of 
Supplement  25  to  General  Order  No.  27. 

Consequently  the  lettqr  referred  to  should  have  no  bearing  whatever  on  the 
case  at  issue. 

Horace  Baker. 

J.  H.  Elliott. 


DECISION  NO.  2918.— DOCKET  2343 

Chicago,  III.,  February  11,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Kansas 
City,  Mexico  & Orient  Railroad,  Co. 

Question. — Claim  of  A.  Davis  for  time  lost  as  brakeman  on  local 
run  April  14,  1921. 

Statement. — The  evidence  presented  in  this  dispute  clearly  indi- 
cates that  Mr.  Davis  was  not  a regular  extra  conductor,  but  was  an 
examined  man  regularty  assigned  to  a job  braking  and  at  the  same 
time  occupying  the  position  of  an  emergency  extra  conductor  and 
therefore  not  subject  to  the  conditions  of  section  3,  Article  XII,  of 
the  existing  agreement,  so  far  as  it  applies  to  the  handling  of  regular 
extra  conductors.  Mr.  Davis  was  taken  off  his  regular  assignment 
at  an  away-from-home  terminal  to  protect  a prospective  vacancy  due 
to  the  fact  that  there  were  no  regular  extra  conductors  at  the  away- 
from-home  terminal,  but  he  was  “ bumped  ” by  a senior  emergency 
conductor  before  having  an  opportunity  to  function  in  the  position 
he  was  taken  off  his  regular  assignment  to  protect. 

Decision. — Under  these  conditions  the  Railroad  Labor  Board 
decides  that  A.  Davis  shall  be  compensated  for  any  wage  loss  sus- 
tained by  reason  of  being  held  off  his  regular  assignment  April  14, 
1921,  to  protect  a conductor’s  vacancy  and  later  not  allowed  to  fill 
the  conductor’s  assignment. 


DECISION  NO.  2919.— DOCKET  2516 

Chicago,  III.,  February  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question . — Claim  of  A.  L.  Ferguson,  yard  foreman,  and  R.  P. 
Keisel,  W.  T.  Wool  wine,  and  J.  L.  McDonough,  switchmen,  Fort 
Worth  yard,  for  four  hours’  pay  on  account  of  being  required  to  call 
at  claim  agent’s  office,  May  10,  1921,  and  make  statement  in  an  inves- 
tigation. 

Statement. — The  submission  contained  the  following: 

o 

Joint  statement  of  facts. — R.  S.  Keller,  switchman,  who  was  working  with 
east  yard  engine,  was  injured  by  cut  of  cars  that  a house  engine  was  handling. 
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The  engine  on  which  the  claimants  were  employed  was  working  in  the  vicinity 
of  where  the  accident  occurred.  The  .crews  of  all  three  of  the  switch  engines 
were  called  to  the  claim  agent’s  office  in  order  that  information  might  be 
obtained  and  statements  given  as  to  just  how  the  injury  occurred.  Claim  is 
based  on  article  8 of  the  current  yardmen's  agreei*ent,  which  reads  as  follows : 
“(a)  When  an  employee  is  held  subject  to  orders,  he  will  be  paid  for  all 
time  lost. 

“(&)  Employees  when  required  by  the  railroad  to  serve  as  witnesses  at 
court,  will  be  paid  the  amount  they  would  have  earned  had  they  remained  on 
their  run,  and,  in  addition,  actual  expenses  incurred.  Extra  men  on  extra 
board,  when  used  at  court,  will  be  paid  the  minimum  of  eight  hours  for  each 
day,  and  expenses  as  above,  and  stand  last  out  on  the  board  on  returning  to 
work.  If  used  as  a witness  at  court,  and  not  required  to  lose  any  time,  an 
employee  will  receive  one  day’s  pay  at  regular  rate. 

“(c)  Yardmen  required  to  give  depositions  will  be  paid  as  follows: 

“ For  four  hours  or  less,  one-half  day’s  pay ; for  more  than  four  hours,  one 
day’s  pay  at  the  rate  for  the  service  in  which  the  employee  is  engaged.  Time 
to  begin  30  minutes  before  time  to  report. 

“(d)  Yardmen  involved  required  by  the  railroad  to  be  present  at  an  inves- 
tigation as  witnesses,  and  who  are  not  guilty  to  the  extent  of  justifying  disci- 
pline, will  be  paid  for  time  lost,  otherwise  they  will  receive  no  pay  for  the 
attendance.  Witnesses  who  may  be  called,  and  who  are  not  in  any  way  in- 
volved, will  receive  pay  on  basis  of  allowance  for  giving  depositions.  This 
will  not  include  those  who  may  be  present  at  an  investigation  by  request  of 
the  committee  or  individuals  representing  employees  under  charges.” 

Employees'  position. — The  employees  contend  that  while  it  is  true  that  the 
claimants  in  question  were  working  on  West  lead  eng;ne  within  vicinity  of 
accident,  they  were  in  no  way  involved,  and  should  be  paid  four  hours  in 
accordance  with  paragraphs  (c)  and  (e?)  of  schedule  rules  referred  to  in 
statement  of  facts. 

Carrier's  position. — It  has  always  been  customary  to  call  employees  covered 
by  the  yardmen’s  schedule  to  the  office  in  order  to  obtain  information  regard- 
ing a personal  injury,  for  which  compensation  is  not  allowed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  for  the  following  reasons : 

It  is  only  a reasonable  requirement  for  the  carrier  to  call  on  em- 
ployees who  are  likely  to  know  something  about  an  accident  which 
occurred,  and  which  resulted  in  personal  injury,  for  statements  and 
in  order  that  all  the  facts  may  be  determined  so  far  as  possible. 

In  this  instance  these  men  lost  no  time  and  are  not,  therefore,  un- 
der the  rules  in  effect  or  past  practices,  entitled  to  compensation. 

Horace  Baker. 


SUPPORTING  OPINION 

The  case  in  question  is  clearly  covered  by  paragraphs  (c)  and.  ( d ) 
of  the  rule  above  quoted.  Paragraph  (d)  specifically  provides  that 
yardmen  “ not  in  any  way  involved  will  receive  pay  on  basis  of 
allowance  for  giving  depositions.” 

Paragraph  (c)  provides  that  yardmen  will  be  paid  “for  four 
hours  or  less,  one-half  day’s  pay,”  which  covers  the  case  in  question. 

A.  O.  Wharton. 
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DECISION  NO.  2920.— DOCKET  2517 

- Chicago , III.,  February  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  yardmen  should  be  used 
to  take  engines  off  and  put  them  on  trains  or  pilot  them  through 
yards  at  Bunkie,  La.,  during  the  period  that  switch  engine  is  as- 
signed. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  on  this  dispute  contains  the  following : 

Statement  of  facts. — Paragraph  (a),  article  2,  of  the  yardmen’s  agreement, 
reads : 

“ It  is  understood  that  all  work,  such  as  coupling  and  uncoupling  cars, 
throwing  switches,  piloting  trains  or  engines  through  yards,  belongs  to  and 
shall  be  performed  by  employees  covered  by  this  schedule,  with  the  under- 
standing that  this  will  not  be  construed  to  mean  that  herders  will  be  pro- 
vided at  points  where  they  are  not  now  employed,  or  to  prevent  yardmasters 
from  doing  such  work  in  emergencies,  or  interfere  with  the  use  of  switch 
tenders  where  needed.” 

Employees'  position. — The  employees  contend  that  at  the  present  time 
there  is  one  yard  engine  maintained  at  Bunkie,  which  is  the  terminal  for 
two  local  crews  that  leave  such  point  daily,  and  one  passenger  train.  Such 
engines  are  handled  to  and  from  oil  station  or  roundhouse.  Brakemen  as- 
signed to  such  local  runs  and  passenger  train  are  now  required  to  pilot  en- 
gines to  and  from  those  trains  during  the  period  the  yard  crew  is  on  duty. 
The  employees  contend  that  yardmen  should  be  required  to  perform  this  serv- 
ice, basing  the  claim  on  paragraph  (a)  of  article  2,  quoted  in  the  statement  of 
facts. 

Carrier's  position. — Paragraph  (a)  of  article  2,  referred  to  in  statement  of 
facts,  is  not  being  violated.  Bunkie  is  a small  junction  point  at  which  we  do 
not  have  switch-engine  service  regularly.  We  have  two  local  crews  that  tie 
up  at  Bunkie.  It  has  always  been  customary  in  the  past  for  trainmen  to  take 
these  engines  from  train  to  engine  track  and  from  engine  track  to  train. 
These  crews  also  do  switching  on  their  own  trains  whenever  necessary  during 
periods  when  the  switch  engine  is  not  on  duty. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim 
of  the  employees  is  sustained. 


DECISION  NO.  2921.— DOCKET  2518 

Chicago,  III.,  February  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Should  M.  Kass,  E.  J.  Delery,  and  J.  C.  Machana, 
brakemen,  be  paid  one  day’s  pay  account  attending  an  investigation 
on  their  layover  day,  November  20,  1921  ? 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — This  crew  was  instructed  to  be  present  at  an  investiga- 
tion held  at  Addis,  La.,  November  20,  1921.  The  investigation  was  held  for 
the  purpose  of  determining  the  facts  in  connection  with  an  accident  which 
occurred  to  the  train  this  crew  was  employed  on,  November  10,  1921. 

Employees'  position. — The  employees  contend  that  Brakemen  Kass,  Delery, 
and  Machana  were  assigned  to  “ Lobdell  Dodger,”  working  daily  except  Sun- 
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days,  and  were  instructed  to  report  at  the  trainmaster’s  office  at  Addis  on 
November  20,  1921,  which  was  Sunday,  their  lay-over  day,  for  investigation 
concerning  an  accident  that  occurred  at  Walls  Station  on  November  10,  1921. 
The  crew  was  in  no  way  responsible  for  the  accident  and  the  employees  contend 
that  they  should  be  paid  one  day  held  at  Addis  for  such  investigation.  The 
claim  was  based  on  paragraphs  (a)  and  (d),  article  43,  of  the  conductors’ 
and  trainmen’s  agreement,  reading  as  follows: 

“(a)  When  an  employee  is  held  subject  to  orders  he  will  be  paid  one  day 
for  each  calendar  day  so  held. 

“(d)  Trainmen  involved  required  by  the  company  to  be  present  at  an  in- 
vestigation as  witnesses  and  who  are  not  guilty  to  the  extent  of  justifying 
discipline,  will  be  paid  for  time  lost,  otherwise  they  will  receive  no  compen- 
sation for  the  attendance.  Witnesses  who  may  be  called,  and  who  are  not 
in  any  way  involved,  will  receive  pay  on  the  basis  of  allowances  for  giving 
depositions. 

“ This  will  not  include  those  who  may  be  present  at  an  investigation  by 
request  of  the  committee  or  individuals  representing  employees  under  charges.” 
Carrier's  position. — Paragraph  (d),  article  43,  of  the  trainmen’s  schedule, 
quoted  in  the  employees’  position,  is  applicable  and  was  written  especially  to 
take  care  of  trainmen  required  to  attend  investigations.  Jt  sets  up  clearly 
under  what  circumstances  they  will  be  paid  when  required  to  attend  investi- 
gations. There  is  no  question  as  to  these  men  being  involved  in  the  accident 
which  occurred  to  their  train  on  November  10,  1921,  for  which  investigation 
was  held ; therefore,  under  the  rule  on  which  the  employees  base  their  con- 
tention, they  are  not  entitled  to  the  claim.  They  were  not  involved  to  the 
extent  of  justifying  discipline  nor  were  they  disciplined. 

Decision. — No;  there  is  no  claim  that  the  men  involved  in  this 
investigation  lost  time  by  reason  thereof. 


DECISION  NO.  2922.— DOCKET  2520 

Chicago,  III.,  February  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  of  Conductor  J.  M.  Jay  and  crew  for  two  hours’ 
overtime  on  trip  from  Ranger,  Tex.,  to  Fort  Worth,  Tex.,  March 
31,  1920. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — Conductor  Jay  and  crew,  an  assigned  through-freight 
crew,  were  called  at  Baird,  Tex.,  a regular  terminal,  in  their  regular  turn. 
They  went  on  duty  at  6.10  a.  m.,  March  31,  1920,  in  work-train  service,  and 
tied  up  at  Ranger,  an  intermediate  point,  at  10  p.  m.  This  crew  was  called 
at  Ranger  for  through-freight  service  at  8 a.  m.,  April  1,  arrived  at  Fort 
Worth  the  same  day  at  6.10  p.  m.  They  were  paid  for  March  31,  1 day 
7 hours  and  50  minutes  at  work-train  rates,  and  were  paid  for  April  1,  100 
miles  and  2 hours  and  10  minutes  overtime  for  the  trip  from  Ranger  to 
Fort  Worth  at  through-freight  rates,  the  distance  being  less  than  100  miles. 
The  crew  was  on  duty  15  hours  and  50  minutes  in  work-train  service  on 
March  31,  and  10  hours  and  10  minutes  in  through-freight  service  on  April  1. 
The  employees  base  the  claim  on  paragraph  ( d ),  article  13,  of  the  schedule, 
reading  as  follows : 

“ When  road  crews  are  tied  up  between  terminals  under  the  law  they  shall 
again  be  considered  on  duty  and  under  pay  immediately  upon  the  expiration 
of  the  minimum  legal  period  oft  duty  applicable  to  the  crew,  provided  the 
longest  period  of  rest  required  by  any  members  of  the  crew,  either  8 or  10 
hours,  to  be  the  period  of  rest  for  the  entire  crew.” 

Employees'  position. — The  employees  contend  that  Conductor  Jay  and  crew 
were  a regularly  assigned  through-freight  crew  and  had  completed  their 
work-train  service  and  tied  up  at  Ranger  for  rest  at  10  p.  m.,  March  31,  after 
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being  on  duty  15  hours  and  50  minutes.  Paragraph  ( d ) of  article  13,  referred 
to  in  the  statement  of  facts,  is  applicable  and  that  they  automatically  went 
on  duty  at  6 a.  m.,  April  1,  and  should  be  paid  1 day  4 hours  and  10  minutes 
through-freight  from  Ranger  to  Fort  Worth,  in  lieu  of  the  100  miles  2 hours 
and  10  minutes  they  were  paid. 

Carrier's  position. — We  have  a right  to  tie  up  a work  train  anywhere  on 
the  line  regardless  of  the  number  of  hours  the  crew  may  have  been  on  duty, 
and  as  the  exigencies  of  the  service  require  the  penalty  for  so  doing  being 
not  less  than  one  day’s  pay.  The  crew  in  question  was  properly  called  in  its 
turn  at  Baird,  they  being  entitled  to  the  work-train  service  in  question. 

We  do  not  consider  that  paragraph  ( d ) of  article  13,  quoted  in  the  state- 
ment of  facts,  is  applicable  in  this  case,  as  the  crew  was  in  work-train  service 
at  the  time  it  was  tied  up  at  Ranger.  It  will  be  noted  that  the  paragraph 
deals  with  road  crews. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2923.— DOCKET  2524 

Chicago , III.,  February  10,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Clyde  Woodington,  engineer,  and  A.  Ambers, 
fireman,  for  way-freight  pay  on  through  time-freight  trains  Nos. 
170  and  169  between  Altoona,  Wis.,  and  Marshfield,  Wis.,  and  return, 
account  train  crew  receiving  way-freight  pay. 

Statement.-— The  submission  contained  the  following: 

Joint  statement  of  facts. — Time-freight  runs  Nos.  169  and  170,  Altoona  to 
Marshfield  and  return,  make  a round  trip  daily.  No.  170  handles  a refriger- 
ator car  of  fresh  meat  three  days  a week,  unloading  from  same  at  several 
stations  en  route. 

Employees'  position. — Our  contentions  are  based  on  section  (b)  of  Article 
IV  and  Question  and  Decision  8 to  Interpretation  2,  Supplement  24  to  Gen- 
eral Order  No.  27,  and  agreement  between  conductors,  trainmen,  and  officers 
of  the  carrier,  reading  as  follows : 

“ Supplement  24 

“Art.  IV,  Sec.  (b).  For  local  or  way-freight  service,  52  cents  per  100  miles 
dr  less  for  engineers  and  40  cents  per  100  miles  or  less  for  firemen  shall  be 
added  to  the  through-freight  rates,  according  to  class  of  engine;  miles  over 
100  to  be  paid  for  pro  rata. 

“ Interpretation  2 to  Supplement  24 

“ Question  8. — What  rates  shall  apply  to  engineers  and  firemen  where,  under 
schedule  provisions  or  accepted  practices,  conductors  and  trainmen  receive 
local  freight  rates? 

“ Decision. — Where  under  schedule  rules  or  accepted  practices  a part  of  the 
crew  receives  local  rates,  the  entire  crew  will  receive  not  less  than  the  local 
rates.” 

MEMORANDUM  OF  AGREEMENT 

St.  Paul,  Minn.,  August  2Jf,  1918. 

Conference  was  held  with  the  committee  representing  the  Order  of  Railway 
Conductors  and  Brotherhood  of  Railroad  Trainmen,  in  which  it  presented 
claim  of  conductors  and  brakemen  on  the  eastern  division  on  train  No.  170, 
for  first-class  way-freight  pay  on  the  days  they  unload  meat  between  Altoona 
and  Marshfield. 
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Agreement  reached  that  the  company  will  pay  second-class  way-freight  pay 
to  the  conductors  and  brakemen  on  train  No.  170,  Altoona  to  Marshfield,  on 
the  days  that  they  unload  meat  en  route. 

Effective  August  24,  1918. 

For  the  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. : 

F.  R.  PechiN, 
General  Superintendent. 

For  the  men : 

D.  E.  Hasey, 

Chairman  Order  of  Railway  Conductors’  Committee. 

F.  W.  Coyle, 

Chairman  Brotherhood  of  Railroad  Trainmen’s  Committee. 

Copy  to  all  superintendents. 

We  contend  that  an  engine  crew,  employed  as  stated  in  this  case,  should  be 
allowed  compensation  at  way-freight  rates  on  the  days  meat  cars  are  handled 
and  the  train  crew  receives  the  way-freight  rate,  and  we  respectfully  request 
the  Railroad  Labor  Board  to  sustain  our  contentions  that  each  engineer  and 
fireman  who  has  performed  this  service  subsequent  to  March  1,  1920,  be  allowed 
the  rate  for  each  day  so  employed. 

Carrier's  position. — At  a conference  with  conductors  and  trainmen  on  August 
24,  1918,  it  was  agreed  to  pay  them  way-freight  pay  on  time-freight  run  No. 
170,  which  then  only  ran  one  way  daily  account  unloading  the  meat.  As  this 
required  no  switching  but  merely  the  stopping  of  the  train  with  this  refrigera- 
tor car  at  the  platform  so  that  meat  could  be  unloaded,  the  rate  of  pay  was 
not  applied  to  engineers  and  firemen. 

The  run  was  later  changed  to  make  a round  trip  daily,  making  the  rate 
applicable  for  the  round  trip  on  Nos.  169  and  170,  and  on  June  28,  1920, 
engineers  and  firemen  requested  pay  at  way-freight  rates  account  question  8, 
Intepretation  2 to  Supplement  24,  as  quoted  above. 

We  understood  from  question  8 and  decision  on  same  that  way-freight  rate 
would  apply  to  enginemen  on  Nos.  169  and  170  by  reason  of  that  rate  applying 
to  train  crew  on  days  they  unloaded  fresh  meat  en  route,  and  we  paid  way- 
freight  rate  to  enginemen  on  these  runs  until  appeal  of  case  No.  27/402,  as 
follows : 

“ Chicago,  Burlington  & Quincy  Railroad  and  engineers  and  firemen 
“ United  States  Railroad  Administration,  Director  General  of  Railroads,  Rail- 
way Board  of  Adjustment  No.  1,  case  No.  27/402,  Chicago,  Burlington  & 

Quincy  Railroad,  and  engineers  and  firemen 

“ What  rate  shall  apply  to  engineers  and  firemen  heretofore  on  a mileage 
basis,  where,  under  schedule  provisions  or  accepted  practices,  conductors  and 
trainmen  receive  local  freight  rates? 

“ Men  claim  way-freight  rates  under  question  8,  Interpretation  2 to  Supple- 
ment 24. 

“ Decision. — In  accordance  with  question  8,  Interpretation  2 to  Supplement 
24  to  General  Order  No.  27,  the  claim  is  sustained.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  rules  in 
effect  justify  the  claim,  which  is  sustained. 


DECISION  NO.  2924.— DOCKET  2525 

Chicago , III.,  February  10,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  that  Engineer  Kenny  be  allowed  123  miles  at 
through-freight  rate,  the  difference  in  compensation  between  what 
he  earned  and  what  he  would  have  earned  had  he  been  allowed  to 
remain  in  pool-freight  service  out  of  Sioux  City,  Iowa,  June  28,  1921. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Kenny  was  displaced  from  pool-freight 
service  by  Engineer  Linehan  on  March  16,  1921.  During  the  subsequent 
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period,  up  to  and  including  June  5,  Mr.  Kenny  elected  to  work  on  extra  board 
out  of  Omaha,  Nebr.,  in  preference  to  exercising  his  seniority  rights  and  hold- 
ing a regular  turn  in  pool-freight  service.  On  June  6 Mr.  Kenny  requested  per- 
mission to  displace  junior  engineer  in  work-train  service.  This  request  was 
granted*  and  Mr.  Kenny  remained  in  work-train  service  until  June  18,  when 
the  service  was  discontinued  on  arrival  at  Sioux  City,  a Nebraska  division 
terminal.  Mr.  Kenny  then  requested  permission  to  return  to  Omaha,  which 
was  granted. 

At  8.15  p.  m.,  June  18,  an  order  was  received  from  the  chief  dispatcher  to 
cancel  instructions  regarding  releasing  of  crews  in  work-train  service  as  he 
desired  to  use  that  crew  to  go  to  Norfolk,  Nebr.,  for  train  of  oil  as  soon  as 
their  rest  was  up.  As  there  was  no  extra  engineer  at  Sioux  City,  Mr.  Kenny 
was  held  to  perform  this  service.  On  arrival  at  Sioux  City  from  Norfolk,  June 
19,  Mr.  Kenny  was  released  from  further  service  and  again  requested  permis- 
sion to  go  to  Omaha,  which  was  granted.  On  arrival  at  Omaha  Mr.  Kenny 
reported  for  service  and  immediately  laid  off.  He  reported  for  service  again 
on  June  21  and  was  placed  on  Omaha  extra  board,  and  a short  time  later  was 
used  to  fill  a temporary  vacancy  on  4 p.  m.  yard  engine,  which  vacancy  he 
filled  on  June  21  and  22.  Mr.  Kenny  requested  and  was  allowed  to  displace 
Mr.  Mitchell,  a junior  engineer,  in  pool-freight  service,  following  the  comple- 
tion of  his  yard  shift  of  June  22,  and  remained  in  pool-freight  service  until 
he  was  displaced  by  Junior  Engineer  Mitchell  at  Sioux  City  on  June  28. 

Employees'  position. — Our  contentions  are  based  on  the  application  of  Arti- 
cle XVI,  the  second  paragraph  of  Article  XVIII,  and  the  first  paragraph  of 
Article  XXVI,  schedule  of  engineers  and  firemen,  effective  November  1,  1915, 
reading  as  follows : 

“ Art.  XVI.  Minimum  monthly  compensation  will  be  based  on  a mileage  of 
2,600  miles  per  month.  If  the  mileage  of  a regularly  assigned  engineer  or  fire- 
man is  less  than  2,600  miles  in  any  one  month,  and  he  has  been  ready  for 
service,  losing  no  time  on  his  own  account,  full  time  for  2,600  miles  will  be 
allowed.  This  does  not  apply  to  men  on  extra  list. 

“ For  the  purpose  of  this  rule,  every  engineer  or  fireman  who  is  not  on  the 
pxtra  list,  but  is  subject  to  the  will  and  call  of  the  company,  is  a regularly 
assigned  man  until  he  is  placed  on  the  extra  list  or  relieved  from  the  obliga- 
lion  to  respond  to  call,  whether  such  relief  be  at  the  will  of  the  company  or 
at  his  own  request. 

“ Art.  XVIII.  The  oldest  engineer  or  fireman  shall  have  choice  of  runs  if 
competent,  otherwise  next  oldest  shall  be  taken. 

“ Art.  XXVI.  In  the  event  of  there  being  a surplus  of  engineers  and  firemen 
for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have  preference 
in  employment.” 

We  contend  that  Engineer  Kenny  when  assigned  to  work-train  service  ceased 
to  be  an  extra  engineer,  and  this  applies  with  equal  force  when  assigned  to 
pool  service.  When  the  pool  service  was  discontinued  this  engineer  was  subject 
to  the  provision  of  the  above-quoted  rules,  and  when  taken  out  of  pool  service 
and  a junior  engineer  assigned  in  his  place,  the  change  was  made  in  direct 
violation  of  schedule  rules  which  we  have  referred  to.  We  respectfully  request 
that  the  Railroad  Labor  Board  sustain  our  contention  and  allow  this  engineer 
compensation  for  123  miles  which  he  would  have  earned  June  28,  1921,  had 
he  been  permitted  to  remain  in  the  pool  service  as  provided  in  our  agreement. 

Carrier's  position. — The  employees  in  presenting  this  claim  contend  that  the 
'second  paragraph  of  Article  XVI,  the  second  paragraph  of  Article  XVIII,  and 
the  first  paragraph  of  Article  XXVI,  wage  schedule  and  rules  of  locomotive 
engineers  and  firemen,  reading  as  above  quoted,  were  violated. 

The  carrier  contends  that  the  schedule  articles  in  question  were  not  violated 
and  desires  to  call  the  board’s  attention  to  a verbal  understanding  reached  with 
representatives  of  the  enginemen  and  instructions  issued  thereon  by  the  super- 
intendent of  motive  power  and  machinery  on  November  12,  1917,  reading  as 
follows : 

“All  master  mechanics  and  foremen: 

“In  cases  where  enginemen  are  dismissed  from  the  service,  and  runs  thus 
vacated  are  filled  by  bulletin  or  otherwise  and  later  the  man  being  dismissed 
is  reinstated  and  allowed  to  resume  runs  formerly  held,  it  will  be  understood 
that  the  man  filling  the  run  during  the  absence  of  the  regular  man  will 
return  to  the  run  he  held  prior  to  taking  the  vacancy  caused  by  the  dismissal 
of  the  regular  assigned  man. 
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“This  ruling  will  also  apply  in  case  of  switch  and  log  runs  being  put  on, 
and  men  holding  regular  assignments,  or  in  the  chain  gang  taking  such  tem- 
porarily assigned  switch  runs,  will  be  permitted  when  such  run  is  taken  off  to 
go  back  to  the  run  from  whence  he  came.  He  will  also  be  entitled  to  other 
assignment  provided  his  run  had  been  changed  as  provided  in  the  last  clause 
of  Article  XVIII. 

“ Engineers  filling  temporary  vacancies  or  runs  will  be  permitted  to  take 
any  run  that  may  have  been  bulletined  or  become  vacant  during  the  period 
they  held  such  temporary  vacancy  or  run.” 

While  the  instructions  quoted  do  not  specifically  provide  for  work-train 
service  or  for  men  working  on  extra  boards,  the  practice  since  the  above 
instructions  were  issued  has  been  to  return  engineer  who  caught  work  trains, 
log  trains,  or  switch  trains  off  the  extra  board,  back  to  the  extra  board  when 
the  service  mentioned  was  completed,  providing  no  new  runs  had  been  put 
on  or  vacancies  occurred  that  would  give  the  extra  engineer  who  had  been 
working  on  temporary  work,  switch,  or  log-train  service  a job  that  was 
preferable  to  the  extra  board  for  him. 

The  carrier  further  contends  that  Engineer  Kenny  was  not  placed  in  or 
assigned  to  regular  pool-freight  service  out  of  Sioux  City  on  June  19;  that 
he  was  used  in  an  emergency  as  no  extra  engineer  was  available ; that  after 
completing  the  emergency  trip  Engineer  Kenny  was  released  from  further 
service  and  permitted  to  deadhead  to  Omaha  as  per  his  request ; that  on 
arrival  at  Omaha  he  was  placed  on  the  extra  board  strictly  in  accordance 
with  the  practice  of  handling  engineers  under  similar  circumstances  since  the 
instructions  of  November  12,  1917 ; and  that  Mr.  Kenny  was  permitted  to 
exercise  his  seniority  rights  at  Omaha  following  the  completion  of  his  yard 
shift  of  June  22,  in  violation  of  the  first  paragraph  of  Article  XVIII,  quoted 
above,  as  there  was  no  vacancy  in  pool-freight  service. 

It  is  very  evident  that  Engineer  Kenny  did  not  make  up  his  mind  to  go 
into  pool-freight  service  until  after  he  had  filled  the  temporary  vacancy  in 
the  Omaha  yard  on  June  21  and  22,  as  Engineer  Mitchell  was  tied  up  at 
Omaha  on  June  21  at  the  time  Engineer  Kenny  reported  and  was  placed  on 
the  extra  board.  Had  he  intended  to  request  chain-gang  service  at  that  time 
he  would  no  doubt  have  requested  to  exercise  his  seniority  rights  relieving 
Mr.  Mitchell  at  that  time  instead  of  filling  temporary  vacancy  in  yard  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2925.— DOCKET  2342 

Chicago,  III.,  February  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Kansas 

City,  Mexico  & Orient  Railroad,  Kansas  City,  Mexico  & Orient  Railway 

Co.  of  Texas 

Question. — Claim  of  Conductor  C.  H.  Gosa  and  crew  for  100  miles 
on  January  14,  1922. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — On  January  13,  1922,  Mr.  Gosa  was  called  at  Altus, 
Okla.,  for  extra  215  west,  to  go  to  work  at  12  o’clock  midnight.  This  division 
is  from  Altus  to  Hamlin,  Tex.,  a distance  of  137  miles.  On  arrival  at  Sager- 
ton,  Tex.,  a distance  of  17  miles  from  Hamlin,  he  set  out  his  train  and  went 
into  Hamlin  with  caboose  on  account  of  being  short  of  water.  On  his  arrival 
at  Hamlin  he  was  instructed  to  return  to  Sagerton,  pick  up  his  train,  and 
proceed  to  Hamlin,  for  which  he  claimed  a new  day  starting  when  he  left 
Hamlin  on  his  return  trip  to  Sagerton,  under  section  3 of  article  9 of  the  joint 
working  agreement,  effective  July  21,  1920,  and  for  which  he  was  paid  a 
straight  trip  from  Altus  to  Hamlin  with  a double  of  34  miles  from  Sagerton  to 
Hamlin,  and  return  to  Sagerton. 

That  agreement  plainly  provides  for  such  claims  in  section  3 of  article  9, 
which  reads  as  follows : 

“ When  necessary  to  return  to  a terminal  for  an  engine  to  complete  the  run 
on  which  they  have  started,  or  for  any  other  emergency  arising  in  connection 
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with  the  run,  or  when  necessary  to  run  into  a terminal  and  return  for  the 
purpose  of  completing  the  run,  such  trips  will  be  considered  as  in  continuous 
service  in  connection  with  the  run  necessitating  them.  This  rule  does  not 
apply  when  the  distance  is  more  than  10  miles  from  the  terminal,  in  which 
case  a new  day  will  begin  when  they  depart  from  the  terminal,  except  where 
the  distance  to  the  first  siding  is  more  than  10  miles  from  the  terminal,  such 
siding  will  govern.” 

This  rule  has  been  in  effect  since  1912  and  this  is  the  first  time,  that  a case 
has  ever  been  turned  down  since.it  went  into  effect. 

Carrier's  position. — This  crew  left  the  terminal,  Altus,  at  12.30  p m.,  Janu- 
ary 13,  1922,  destination  Hamlin,  the  opposite  terminal. 

On  arrival  at  Sagerton,  17.39  miles  from  Hamlin,  due  to  insufficient  water 
in  the  tender  to  complete  the  trip,  the  engine  was  detached  from  the  train 
and  run  to  Hamlin  light  (engine  only),  where  the  crew  procured  necessary 
supply  of  water;  returned  to  Sagerton  also  light  (engine  only),  and  moved  the 
train  to  its  destination,  Hamlin,  arriving  there  with  the  train  at  3.40  a in., 
January  14. 

The  employees  claim  an  additional  100  miles  account  running  for  water, 
under  section  3 of  article  9 of  the  schedule  above  quoted. 

The  carrier  declined  the  claim,  and  instead  allowed  the  actual  mileage  from 
Sagerton  to  Hamlin  and  return  (34.78)  in  addition  to  the  trip  Altus  to  Ham- 
lin, under  article  15  of  the  same  schedue,  reading : 

“Doubling  hills  and  running  for  coal  and  water. — In  doubling  hills,  running 
for  coal  or  water,  actual  mileage  will  be  allowed.  It  is  understood  that  no 
allowance  will  be  made  when  the  total  mileage  run  does  not  exceed  100  miles.” 

While  it  is  true  that  the  two  articles  are  somewhat  conflicting,  it  is  also 
true  that  the  first-named  article,  i.  e.,  section  3 of  article  9,  and  the  one  upon 
which  the  claim  is  made,  refers  to  “ interrupted  trips  ” only,  while  the  second- 
named  article,  i e.,  article  15,  applied  by  the  carrier  in  declining  the  claim, 
specifically  refers  to  “ running  for  coal  and  water  ” and  does  not  limit  this 
provision  to  any  part  of  the  run  or  trip  and  therefore  does  not  exclude  run- 
ning to  a terminal  in  “ doubling  hills  or  running  for  an  additional  supply  of 
fuel  or  water.”  This  trip  was  made  for  an  additional  water  supply  and  no 
other  purpose. 

Inasmuch  as  our  interpretation  and  the  allowance  made  provide  compensa- 
tion at  schedule  rates  for  each  mile  and  hour  that  this  crew  was  in  service, 
the  carrier  feels  that  the  decision  is  not  only  sustained  by  the  schedule,  but, 
in  addition,  by  justice  and  equity. 

Decision. — Article  15  of  the  schedule  of  wages  specifically  provides 
for  method  of  payment  of  crews  when  doubling  hills  or  running  for 
fuel  or  water  and  is  a reasonable  provision.  Claim  denied. 


DECISION  NO.  2926.— DOCKET  3972 

Chicago,  III.,  February  11,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Louisville  & Nashville  Railroad  Co. 

Question. — Claim  for  pay  for  certain  bridge  and  building  foremen 
alleged  to  have  been  held  on  duty  December  23,  1921,  to  January  3, 
1922,  while  the  gangs  under  their  supervision  were  laid  off. 

Statement. — On  March  2, 1923,  the  Railroad  Labor  Board  rendered 
Decision  No.  1643  as  a result  of  dispute  between  the  parties  herein 
named,  involving  a similar  question  as  shown  above.  The  opinion 
and  decision  as  incorporated  in  Decision  No.  1643  read: 

Opinion. — In  the  reduction  of  forces  such  as  occurred  in  this  case,  it  was 
necessary  that  the  service  be  protected,  and  from  the  evidence  submitted  it  is 
indicated  that  the  carrier  did  specifically  designate  certain  foremen  to  remain 
on  duty,  and  that  the  carrier  did  specifically  designate  certain  other  foremen 
to  report  each  day  to  their  superior  officers  for  the  purpose  of  determining 
whether  or  not  their  service  was  required.  No  evidence  has  been  submitted 
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by  the  employees  to  refute  the  statement  of  the  carrier  that  employees  re- 
ceiving such  specific  instructions  were  not  paid  full  time.  There  is  nothing 
in  the  evidence  to  indicate  that  the  other  foremen  were  required  to  remain 
on  their  territory  during  this  period,  or  that  they  were  required  to  report  to 
their  superior  daily,  as  was  the  case  with  certain  other  foremen  whom  the 
carrier  agreed  to  pay  full  time.  If,  however,  the  employees  have  specific 
cases  indicating  that  employees  were  required  to  perform  service  or  to  remain 
on  a given  territory  and  report  periodically  to  their  supervisor,  such  cases,  if 
properly  submitted,  will  be  given  due  consideration  by  the  Railroad  Labor 
Board.  Based  upon  the  evidence  before  it  the  Labor  Board  decides  as  follows : 

Decision. — The  claim  of  the  employees  is  denied.  (IV,  R.  L.  B.  150.) 

The  carrier  states  that  upon  receipt  of  the  decision  referred  to  a 
further  investigation  was  made  by  its  representatives  for  the  pur- 
pose of  determining  whether  or  not  any  of  the  foremen  who  had  not 
been  paid  were  required  to  and  did  report  for  duty,  and  that  such 
investigation  resulted  in  certain  men  being  paid  for  service  per- 
formed during  this  period. 

Conference  was  held  between  representatives  of  the  interested 
parties,  at  which  time  the  employees  reiterated  their  original  con- 
tentions that  certain  foremen  were  required  and  did  report  daily  and 
were  not  paid  by  the  carrier.  Being  unable  to  reach  an  agreement, 
the  case  was  again  referred  to  the  Railroad  Labor  Board. 

The  evidence,  with  the  exception  of  certain  affidavits  presented  by 
the  employees,  was  similar  to  that  introduced  in  the  dispute  result- 
ing in  the  issuance  of  Decision  No.  1643.  The  employees  submit 
affidavits  to  the  effect  that  they  were  required  and  did  report  for 
service  daily,  while  the  carrier  denies  that  such  was  the  requirement 
or  that  it  was  done.  The  carrier  contends  that  in  every  case  in  which 
it  has  been  found  that  the  foremen  were  required  and  did  report  for 
service,  compensation  has  been  allowed. 

Decision . — The  evidence  in  the  disputes  involved  in  this  case  is  not 
conclusive,  and  the  Railroad  Labor  Board  is  unable  to  fairly  dispose 
of  the  question  in  consideration  of  this  fact. 

The  board  decides  that  the  present  case  is  dismissed,  and  that  the 
parties  shall  attempt  to  negotiate  a rule  which  will  in  the  future 
specifically  govern  the  questions  involved  in  this  particular  case. 


DECISION  NO.  2927.— DOCKET  4116 

Chicago,  III.,  February  11,  1925 

Brotherhood  of  Railroad  Trainmen  v.  International- Great  Northern  Rail- 
road Co. 

Question. — Request  for  reinstatement  and  pay  for  time  lost  by 
H.  C.  DeArment,  switchman,  who  was  dismissed  January  12,  1924. 

Statement. — The  submission  contained  the  followum: 

© 

Employees'  position. — On  August  21,  1923,  Mr.  DeArment  entered  the  service 
of  the  International-Great  Northern  Railroad  Co.  as  switchman,  and  on  Janu- 
ary 4,  1924,  he  was  taken  out  of  the  service  on  account  of  his  application 
being  disapproved. 

The  employees  contend  that  the  carrier  had  no  right  to  take  DeArmant  out 
of  service  after  30  days,  and  that  by  so  doing  they  have  violated  the  working 
agreement,  as  Article  I (a)  provides  that — 

“A  yardman  filing  an  application  for  position  will  be  notified  within  30  days 
of  the  acceptance  or  rejection  of  his  application.  If  not  notified  within  30 
days,  he  will  be  considered  as  accepted.’" 
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Carrier's  position. — The  ex  parte  statement  made  by  the  representative  of 
the  employees  is  incorrect.  DeArment  was  not  taken  out  of  the  service  on 
account  of  his  application  having  been  disapproved.  All  of  the  records  and 
facts  in  the  case  will  confirm  the  position  of  the  carrier  in  that  respect. 

DeArment  entered  the  service  on  the  21st  day  of  August,  1923,  and  was  still 
in  the  service  in  excess  of  30  days  thereafter,  by  reason  of  which  he  was, 
under  the  terms  of  the  agreement  between  this  carrier  and  the  Brotherhood  of 
Railroad  Trainmen,  automatically  accepted  as  a permanent  employee.  He  was 
discharged  January  4,  1924,  for  making  false  statements  in  connection  with  his 
service  records  with  the  Rock  Island  Railroad  and  the  Fort  Worth  Belt  Rail- 
way, and  furnished  a service  letter  to  that  effect,  same  being  No.  G-160,  and 
dated  Palestine,  Tex.,  January  5,  1924.  He  was  called  into  the  office  of  the 
superintendent  of  terminals,  O.  J.  Brown ; specific  charges  were  preferred ; 
and  he  was  advised  to  have  a representative  present  for  an  investigation.  He 
waived  investigation,  stating  that  the  general  chairman  of  the  Brotherhood 
of  Railroad  Trainmen  would  look  after  his  case. 

When  Mr.  DeArment  entered  the  service  of  this  carrier  on  August  21,  1923, 
he  made  affidavit  to  the  following  statement,  contained  in  his  application  for 
employment : 

“ I further  agree  that  in  case  I have  made  any  false  statement  in  answer 
to  any  of  the  questions  herein  contained,  or  in  case  I shall  make  any  false 
statement  or  report  at  any  time  on  any  account  to  any  officer  of  this  railroad, 
or  to  its  surgeons  or  medical  examiners,  or  in  case  I shall  violate  any  of  the 
promises  herein  made,  I expect  to  be  dismissed  by  said  International-Great 
Northern  Railroad  Co.,  upon  the  facts  being  ascertained  that  I have  made 
such  false  statement  or  report  or  that  I have  violated  any  such  promise.” 

The  carrier  used  due  diligence  in  obtaining  the  service  record  of  Mr.  De- 
Arment, but  due  to  the  fact  that  his  statements  as  made  in  his  application 
varied  from  those  furnished  by  his  former  employers  to  whom  he  had  referred 
this  carrier  as  reference,  and  being  desirous  of  being  sure  that  the  facts 
brought  out  in  the  investigation  of  his  record  were  correct  and  that  no  in- 
justice would  be  done  him,  it  was  necessary  to  use  considerable  time  in  han- 
dling the  matter  to  a conclusion. 

He  was  taken  out  of  the  service  of  this  carrier  on  January  4,  1924,  or  approxi- 
mately four  and  one-half  months  after  he  submitted  his  application. 

The  carrier  contends  that  it  was  justified  in  the  action  taken  and  that  Mr. 
DeArment  should  not  be  reinstated  and  paid  for  time  lost. 

Decision. — The  Eailroad  Labor  Board  decides  that  under  the  pro- 
visions of  rules  in  effect  the  claim  of  the  employees  is  sustained. 


DECISION  NO.  2928.— DOCKET  2394 

Chicago,  III.,  February  11,  1925 

International  Brotherhood  of  Firemen  and  Oilers  v.  Seaboard  Air  Line  Rail- 
way Co. 

Question. — Application  of  Decision  No.  1636. 

Statement. — Under  date  of  March  2,  1923,  the  Railroad  Labor 
Board  rendered  Decision  No.  1636,  covering  a dispute  between  the  In- 
ternational Brotherhood  of  Firemen  and  Oilers  and  the  Seaboard  Air 
Line  Railway  Co.  * This  decision  provided  that  a ballot  be  taken  to 
determine  definitely  the  wishes  of  the  employees  on  that  property  with 
respect  to  representation.  That  decision  proper  reads  as  follows : 

Decision. — The  Railroad  Labor  Board  decides  that  a ballot  shall  be  taken, 
the  procedure  to  be  in  conformity  with  the  manner  prescribed  in  Decision 
No.  218  and  addendum  thereto,  and  shall  include  the  following: 

Those  who  desire  to  be  represented  by  the  International  Brother- 
hood of  Firemen  and  Oilers,  mark  an  X in  this  square 

Those  who  desire  to  be  represented  by  individuals  or  by  any  other 
organization,  write  the  name  of  such  individual  or  such  organization 
here and  mark  an  X in  this  square-  
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Separate  ballots  shall  be  prepared  for  the  following  groups,  which  indicate 
the  classes  of  employees  eligible  to  vote : 

(a)  Stationary  and  hoisting  engineers,  stationary  firemen,  boiler-room  water 
tenders,  engine-room  oilers  and  grease-cup  fillers,  flue  blowers  and  borers,  fire 
knockers  and  cinder-pit  men,  fire  builders,  and  coal  passers. 

(&)  Shop  and  roundhouse  laborers  (including  their  gang  leaders),  transfer 
and  turntable  operators,  engine  watchmen,  sandhouse  men,  coal-chute  men, 
engine  wipers,  and  engine  supplymen. 

Arrangements  should  be  made  for  the  taking  of  this  ballot  at  the  earliest 
possible  moment.  (IV,  R.  L.  B.,  142.) 

It  is  shown  that  no  definite  joint  action  was  taken  with  respect 
to  the  application  of  this  decision  until  April  19,  1924,  at  which  time 
a conference  was  held  between  representatives  of  the  carrier  and  the 
organization  for  the  purpose  of  formulating  plans  for  the  distribu- 
tion, collection,  counting,  and  tabulation  of  the  ballots. 

At  this  conference  the  representatives  of  the  carrier  contended 
that  the  name  “ B.  L.  Roberts  ” should  appear  on  the  ballot  because 
of  the  alleged  fact  that  he  had  submitted  to  the  carrier  a petition 
signed  by  100  or  more  unorganized  employees  which  contained  a 
total  of  534  signatures  and  which  it  was  claimed  represented  more 
than  a majority  of  each  group  of  employees. 

At  the  conference  the  representatives  of  the  organization  would 
not  agree  to  placing  the  name  of  “ B.  L.  Roberts”  on  the  printed 
ballot,  contending  that  the  board  had  outlined  a form  of  ballot  to 
be  followed,  which  form  should  be  strictly  adhered  to.  Upon  failure 
to  agree,  the  matter  was  referred  to  the  board  for  decision,  and  oral 
hearing  was  subsequently  conducted. 

The  carrier  takes  the  position  that  it  is  placed  in  the  role  of  a dis- 
interested party  and  that  the  question  at  issue  is  one  between  B.  L. 
Roberts  and  the  International  Brotherhood  of  Firemen  and  Oilers, 
and  that,  in  view  of  the  expressed  wishes  of  a large  number  of  the 
employees,  it  would  be  unfair  to  place  the  name  of  one  party  which 
had  not  demonstrated  to  its  satisfaction  that  it  represented  a ma- 
jority on  the  ballot  while  the  name  of  the  other  party  which  had 
presented  a petition  embodying  the  names  of  a majority  would  be 
omitted  from  the  ballot. 

While  it  is  true  that  the  specific  issue  now  before  the  board  was  not 
emphasized  in  the  original  dispute,  the  fact  remains  that  when  a 
conference  was  held  for  the  purpose  of  making  arrangements  rela- 
tive to  the  distribution,  counting,  tabulation,  etc.,  of  the  ballots, 
B.  L.  Roberts  .clearly  demonstrated  that  he  was  authorized  to 
speak  for  a large  number  of  men  from  which  he  held  authorization, 
and  in  view  of  such  a showing  on  his  part  it  would  be  eminently  un- 
fair to  say  that  he  was  not  entitled  to  equal  consideration  as  any 
organization  which  had  not  made  an  equally  good  showing  with  re- 
spect to  representation. 

The  board  appreciates  the  fact  that  if  the  employees’  contention  is 
sustained  and  the  ballot  circulated  as  originally  outlined,  omitting 
the  name  of  B.  L.  Roberts,  it  will  operate  greatly  to  the  advantage 
of  the  party  whose  name  appears  thereon,  for  the  reason  that  it  will 
be  much  easier  for  those  voting  to  place  an  “ X ” opposite  a certain 
party  than  it  would  be  to  write  the  name  of  another  party  thereon, 
and  for  that  reason  both  parties  should  be  given  equal  considera- 
tion in  the  printing  of  the  ballot. 


204 


DECISIONS  UNITED  STATES  LABOR  BOARD  [No.  2930] 


This  decision  of  the  board  should  not  be  construed  as  establish- 
ing a precedent  whereby  the  names  of  individuals  shall  appear  on 
the  ballots  regardless  of  their  showing  as  to  representation. 

In  this  particular  case  it  is  definitely,  shown  that  a very  large 
number  of  the  employees,  perhaps  a majority,  desire  to  vote  for  B.  L. 
Roberts  for  the  purpose  of  selecting  him  as  their  representative. 

The  purpose  of  any  election  ordered  by  the  board  is  to  fairly 
determine  the  question  of  representation  by  giving  all  employees  a 
fair  and  equal  chance  to  express  their  will.  To  accomplish  this  pur- 
pose the  name  of  B.  L.  Roberts  should  appear  upon  the  ballot.  When 
his  name  does  so  appear  those  desiring  to  be  represented  by  the 
organization  can  vote  for  it  by  making  an  “ X ” in  the  square. 

The  large  number  of  employees  who  signed  the  petition  request- 
ing that  B.  L.  Roberts’s  name  be  placed  on  the  ballot  can  vote  for 
him  by  making  an  “ X ” in  the  square  opposite  his  name,  and  all 
others  may,  if  they  so  desire,  write  the  name  of  any  other  person  or 
organization  they  desire  to  represent  them  upon  a line  provided  and 
then  make  an  “ X ” in  the  square  opposite  the  name  so  written. 

Such  a ballot  will  give  full  opportunity  for  a fair  expression  of 
the  will  of  the  employees.  It  will  deal  fairly  with  all  and  unfairly 
with  none. 

Decision. — The  Railroad  Labor  Board  decides  that  the  name  “B. 
L.  Roberts  ” shall  be  printed  on  the  ballot  as  authorized  in  Decision 
No.  163ff,  for  the  reasons  hereinbefore  stated. 


DECISION  NO.  2929.— DOCKET  4023 
Chicago,  III.,  February  11,  1925 

Switchmen’s  Union  of  North  America  v.  St.  Louis- San  Francisco  Railway  Co. 

Question. — Request  for  the  reinstatement  of  H.  A.  Morrison, 
switchman,  with  all  seniority  rights  and  with  pay  for  time  lost 
since  February  24,  1924. 

Opinion. — The  Railroad  Labor  Board  after  carefully  considering 
the  evidence  submitted  at  the  hearing  of  this  case  is  of  the  opinion 
that  the  charge  of  overstaying  his  leave  is  not  justified  and  that  the 
charge  of  falsifying  his  application  is  barred  by  the  60-day  pro- 
vision in  the  rule. 

Decision. — The  Railroad  Labor  Board  decides  that  H.  A.  Mor- 
rison, switchman,  shall  be  reinstated  with  seniority  rights  unim- 
paired and  paid  for  time  lost  since  February  24,  1924,  less  any 
amount  earned  by  him  in  other  employment. 


DECISION  NO.  2930.— DOCKET  2526 
Chicago,  III.,  February  12,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  A.  J.  Fraser,  engineer,  and  F.  J.  Gloede,  fire- 
man, for  a day’s  pay  for  side  trips  to  Altoona,  Wis.,  May  7 and  June 
6, 1921,  during  the  course  of  their  regular  assignment  on  way-freight 
trains  Nos.  171  and  172  between  Mondovi,  Wis.,  and  Fairchild,  Wis. 
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Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Fraser  and  Fireman  Gloede  were  regu* 
larly  assigned  to  way-freight  trains  Nos.  171  and  172  between  Mondovi  and 
Fairchild,  Mondovi  being  the  initial  and  final  terminal.  On  May  7 and  June  6, 
1921,  on  arrival  at  Fairchild,  the  turn-around  point,  they  were  required  to  take 
a light  engine  to  Altoona,  a distance  of  28  miles,  to  get  another  engine,  account 
of  work  being  necessary  on  their  engine,  and  return  to  Fairchild  and  then 
complete  their  regular  assignment. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  applica- 
tion of  section  10  of  agreement  covering  computation  of  time  of  engineers  and 
firemen  effective  March  1,  1921,  reading  as  follows : 

“ Sec.  10.  Except  as  otherwise  provided  in  this  agreement,  or  in  the  hours-of- 
service  law  agreements,  crews  will  be  paid  continuous  time  or  miles  between 
terminals,  with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 

We  contend  that  under  the  application  of  the  above-quoted  rule  when  an 
engine  crew  has  completed  a trip  between  two  terminals  it  is  entitled  to  a 
minimum  of  100  miles.  We  maintain  that  the  crew  above  referred  to  had 
completed  a trip  between  two  terminals  when  they  arrived  at  Altoona,  and  that 
when  required  to  again  depart  from  Altoona  they  began  a new  day  and  should 
be  allowed  a minimum  of  100  miles  for  the  trip  from  Altoona  to  Mondovi. 

Carrier's  position. — Way-freight  trains  Nos.  171  and  172  are  regularly  as- 
signed to  leave  Mondovi  at  7.30  a.  m.,  run  to  Fairchild,  arrive  there  at  9.45 
a.  in.,  a distance  of  36.4  miles ; leave  Fairchild  on  return  trip  at  11.45  a.  m.,  and 
arrive  at  Mondovi  at  2.30  p.  m.  and  tie  up. 

On  May  7 and  June  6,  1921,  on  arrival  at  turn-around  point  at  Fairchild, 
on  account  of  work  necessary  on  their  engine  they  were  required  to  take  their 
engine  light  to  the  division  terminal  at  Altoona,  a distance  of  28  miles,  and  get 
another  engine,  returning  light  to  Fairchild  to  complete  their  day’s  work. 

Under  Article  XI  of  Supplement  24  to  General  Order  No.  27  we  understand 
that  proper  payment  would  be  in  miles  or  hours,  whichever  is  the  greater, 
for  the  entire  spread  of  the  day,  as  this  side  trip  was  performed  during  the 
course  of  their  regular  assignment.  To  pay  otherwise  would  conflict  with  the 
payment  of  single  time  in  miles  or  hours  from  the  time  required  to  report  for 
duty  until  released  from  duty  at  the  end  of  the  trip,  as  it  is  provided  it  shall 
be  eliminated  by  Article  X of  Supplement  21  to  General  Order  No.  27.  Ques- 
tion 76,  under  Article  XI  of  Interpretation  1 to  Supplement  24  to  General  Or- 
der No.  27,  reads  as  follows : 

“ Question  76. — Does  this  section  contemplate  the  payment  of  continuous  time 
between  terminals  whether  crews  are  tied  up  under  the  law  or  otherwise? 

“ Decision. — Yes ; deducting  time  tied  up,  under  the  law,  schedule  rules  or 
accepted  practices.” 

This  was  a side  trip  performed  during  the  course  of,  and  during  the  hours 
of,  their  regular  assignment  and  made  necessary  in  order  to  change  engines 
to  enable  them  to  complete  their  regular  assignment: 

Reference  is  made  to  Section  X of  agreement  of  March  1,  1921,  above  quoted. 
We  do  not  understand  that  this  applies  to  this  case  because  of  their  being  regu- 
larly assigned  to  a branch  run  which  did  not  run  into  a terminal,  and  when 
required  to  take  their  engine  in  an  emergency  to  a division  terminal  (not  theii 
terminal)  to  secure  another  engine  to  enable  them  to  complete  their  regular 
assignment,  terminal  rules  as  to  first  in  first  out  do  not  affect  them. 

We  contend,  therefore,  that  this  crew  should  be  paid  single  time  in  miles  or 
hours,  whichever  may  be  the  greater,  from  the  time  they  reported  for  duty 
at  Mondovi,  their  initial  terminal,  until  released  at  Mondovi,  their  final  ter- 
minal, but  not  less  than  a minimum  day. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  docket  for  the  reason  that  the  engine 
crew  involved  was  used  on  a side  trip  during  the  course  of  its  regu- 
lar assignment  from  the  turn-around  point  of  its  run,  a short  distance 
to  the  division  terminal  (not  its  terminal)  to  change  engines. 
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The  carrier  allowed  single-time  payment  in  actual  miles  or  hours, 
whichever  was  the  greater,  and  in  our  judgment  that  is  all  the  crew 
is  entitled  to  under  the  rules  in  effect. 

Special  attention  is  directed  to  Articles  VII  ( c ) and  X (a), 
Supplement  24  to  General  Order  No.  27,  reading  as  follows : 

Article  VII.  ( c ) Road  engineers,  firemen,  and  helpers,  performing  more 
than  one  class  of  road  service  in  a day  or  trip,  will  be  paid  for  the  entire 
service  at  the  highest  rate  applicable  to  any  class  of  service  performed  with  a 
minimum  of  100  miles  for  the  combined  service.  The  overtime  basis  for  the 
rate  paid  will  apply  for  the  entire  trip. 

When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip. 

Article  X.  (a)  Excepting  payments  under  rules  applying  to  work  per- 
formed at  initial  and  final  terminals  and  to  final  terminal  delays,  all  arbi- 
trages and  special  allowances  applying  to  road  service  other  than  passenger, 
under  rules,  regulations,  or  practices,  which  conflict  with  the  payment  of 
single  time,  in  miles  or  hours,  from  the  time  required  to  report  for  duty  until 
released  from  duty  at  the  end  of  the  trip  shall  be  eliminated. 

On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals, 
the  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended. 

The  above  provisions  were  established  coincident  with  the  grant- 
ing of  time  and  one-half  for  overtime  to  engineers  and  firemen  in 
freight  service. 

Horace  Baker. 

J.  H.  Elliott. 


SUPPORTING  OPINION 

The  crew  involved  in  this  dispute  was  regularly  assigned  to  a run 
between  Mondovi  and  Fairchild,  which  is  a branch  line  of  the 
carrier.  On  the  dates  in  question,  in  addition  to  completing  the 
service  required  of  them  on  their  regular  assignment,  they  were 
required  to  take  their  engine  to  the  shops  at  Altoona,  a distance  of 
28  miles,  and  return  to  Fairchild  with  another  engine. 

For  this  additional  service  the  majority  of  the  Railroad  Labor 
Board  gave  them  an  additional  day’s  pay,  which  under  the  minimum- 
day  rule  is  just  and  reasonable  and  is  in  accord  with  Decision  No. 
1469  (III,  R.  L.  B.  1072),  that  was  promulgated  by  the  board  on  a 
similar  dispute  and  in  which  the  board  sustained  the  claim  of  the 
employees  for  an  additional  day’s  pay  to  the  engine  crew  involved 
in  that  dispute  who  took  their  engine  to  the  shops  after  completing 
their  regular  assignment  on  a branch  line. 

W.  L.  McMenimen. 
SUPPORTING  OPINION 

In  my  judgment  the  majority  of  the  board  decided  the  question 
in  conformity  with  the  plain  intent  of  the  rules  of  the  agreement 
applicable  to  the  service  performed. 

The  rules  quoted  in  the  dissenting  opinion  were  never  intended  to 
annul  the  rules  governing  the  class  of  service  involved  in  this  dis- 
pute. These  employees  were  used  in  an  entirely  different  class  of 
service  on  a territory  not  included  within  the  limits  of  their  regular 
assignment. 

A.  O.  Wharton. 
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Chicago , III.,  February  12,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question— Claim  of  J.  J.  Fitzpatrick,  engineer,  and  F.  Kimball, 
fireman,  for  day’s  pay  for  side  trips  to  Altoona,  Wis.,  made  during 
course  of  regular  assignment.  Menomonie  City,  Wis.,  and  Menomonie 
Junction,  Wis.,  July  14,  15,  28,  and  29,  and  September  26  and  27, 
1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts.— On  the  above  dates  Engineer  Fitzpatrick  and 
Fireman  Kimball  were  regularly  assigned  on  Menomonie  branch  line  mixed 
trains,  Menomonie  City  being  the  initial  and  final  terminal.  They  reported  for 
duty  at  9.55  p.  m.  and  were  released  from  duty  at  5.55  a.  m.,  their  regular 
assignment  being  three  round  trips  between  Menomonie  City  and  Menomonie 
Junction,  connecting  with  main-line  trains,  a distance  of  3 miles  each  way,  or 
18  miles  daily,  for  which  they  are  allowed  100  miles  a day.  On  the  dates  in 
question,  on  account  of  the  engine  needing  work,  it  was  sent  to  Altoona  light, 
the  crew  getting  another  engine  and  returning  extra  to  complete  the  assign- 
ment on  the  Menomonie  branch. 

Employees’  positi/on. — Our  contention  in  this  case  is  based  on  the  provisions 
of  section  10  of  the  agreement  covering  computation  of  time  of  engineers  and 
firemen,  effective  March  1,  1921,  reading  as  follows : 

“ Sec.  10.  Except  as  otherwise  provided  in  this  agreement  or  in  the  hours- 
of-service-law  agreements,  crews  will  be  paid  continuous  time  or  miles  between 
terminals,  with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 

We  contend  that  under  the  application  of  the  above-quoted  rule  when  an 
engine  crew  has  completed  a trip  between  two  terminals  it  is  entitled  to  pay- 
ment for  a minimum  of  100  miles ; that  when  the  engineers  and  firemen  above 
referred  to  depart  from  Menomonie  City  and  arrive  at  Altoona,  a designated 
division  terminal,  they  have  completed  a trip  between  two  terminals.  When 
they  are  required  to  depart  from  Altoona,  they  begin  a new  day  and  are  en- 
titled to  a minimum  of  100  miles  on  completion  of  their  trip  at  Menomonie 
City. 

Carrier's  position. — Engineer  Fitzpatrick  and  Fireman  Kimball  are  on  regular 
mixed  runs  running  between  Menomonie  City  and  Menomonie  Junction  to  con- 
nect with  main-line  trains,  a distance  of  3 miles,  making  three  round  trips  dur- 
ing the  night.  The  assigned  hours  are  9.55  p.  m.  to  5.55  a.  m. ; total  mileage  18 
miles  daily,  for  which  they  are  allowed  10.0  miles.  On  the  days  in  question, 
work  being  necessary  on  the  engine  used  on  this  branch,  they  were  between 
trips,  during  the  course  of  and  within  the  hours  of  their  assignment,  required 
to  take  their  light  engine  from  Menomonie  to  Altoona,  the  division  terminal,  to 
change  off  and  get  another  engine  to  complete  their  assignment. 

Under  Article  XI  of  Supplement  24  to  General  Order  No.  27,  we  understand 
proper  payment  would  be  in  miles  or  hours,  whichever  is  the  greater,  for  the 
entire  spread  of  the  day,  as  this  side  trip  was  performed  during  the  course  of 
their  regular  assignment.  To  pay  otherwise  would  conflict  with  the  payment 
of  single  time  in  miles  or  hours  from  the  time  required  to  report  for  duty  until 
released  from  duty  at  the  end  of  the  trip,  as  it  is  provided  it  shall  be  eliminated 
by  Article  X of  Supplement  24  to  General  Order  No.  27,  reading : 

“ Question  7 6. — Does  this  section  contemplate  the  payment  on  continuous  time 
between  terminals  whether  crews  are  tied  up  under  the  law  or  otherwise? 

“ Decision. — Yes ; deducting  time  tied  up  under  the  law,  schedule  rules,  or 
accepted  practices.” 

This  was  a side  trip  performed  during  the  course  of  and  during  the  hours  of 
their  regular  assignment,  and  made  necessary  in  order  to  change  engines  to 
enable  them  to  complete  their  regular  assignment. 

Reference  is  made  to  section  10  of  the  agreement  of  March  1,  1921,  above 
quoted.  We  do  not  understand  that  this  applies  to  this  case  because  of  their 
being  regularly  assigned  to  a branch  run  which  did  not  run  into  a terminal, 
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and  when  required  to  take  their  engine  in  an  emergency  to  a division  terminal 
(not  their  terminal)  to  secure  another  engine  to  enable  them  to  complete  their 
regular  assignment,  terminal  rules  as  to  first  in  first  out  do  not  affect  them. 

We  contend  therefore  that  this  crew  should  be  paid  single  time  in  miles  or 
hours,  whichever  may  be  the  greater,  from  the  time  required  to  report  for  duty 
at  Menomonie  City,  their  initial  terminal,  until  released  at  Menomonie  City, 
their  final  terminal,  but  not  less  than  a minimum  day. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 


DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  docket  for  the  reason  that  the  engine 
crew  involved  was  used  on  a side  trip  during  the  course  of  its  regular 
assignment  from  the  turnaround  point  of  its  run,  a short  distance  to 
the  division  terminal  (not  its  terminal)  to  change  engines. 

The  carrier  allowed  single-time  payment  in  actual  miles  or  hours, 
whichever  was  the  greater,  and  in  our  judgment  that  is  all  the  crew 
is  entitled  to  under  the  rules  in  effect. 

Special  attention  is  directed  to  Articles  VII  ( c ) and  X (a), 
Supplement  24  to  General  Order  No.  27,  reading  as  follows : 

Article  VII.  (c)  Road  engineers,  firemen,  and  helpers  performing  more 
than  one  class  of  road  service  in  a day  or  trip  will  be  paid  for  the  entire  service 
at  the  highest  rate  applicable  to  any  class  of  service  performed  with  a minimum 
of  100  miles  for  the  combined  service.  The  overtime  basis  for  the  rate  paid 
will  apply  for  the  entire  trip. 

When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip. 

Article  X.  (a)  Excepting  payments  under  rules  applying  to  work  performed 
at  initial  and  final  terminals  and  to  final  terminal  delays,  all  arbitraries  and 
special  allowances  applying  to  road  service  other  than  passenger,  under  rules, 
regulations,  or  practices,  which  conflict  with  the  payment  of  single  time,  in 
miles  or  hours,  from  the  time  required  to  report  for  duty  until  released  from 
duty  at  the  end  of  the  trip  shall  be  eliminated. 

On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals, 
I he  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended. 

The  above  provisions  were  established  coincident  with  the  grant- 
ing of  time  and  one-half  for  overtime  to  engineers  and  firemen  in 
freight  service. 

Horace  Baker. 


SUPPORTING  OPINION 

The  crew  involved  in  this  dispute  was  regularly  assigned  to  a run 
making  three  round  trips  on  the  Menomonie  branch  between  Menom- 
onie City  and  Menomonie  Junction.  On  the  dates  in  question,  in 
addition  to  completing  the  service  required  of  them  on  their  regular 
assignment,  they  were  required  to  take  their  engine  to  the  shops  at 
Altoona  and  return  to  Menomonie  Junction  with  another  engine. 

For  this  additional  service  the  majority  of  the  Railroad  Labor 
Board  gave  them  an  additional  day’s  pay,  which,  under  the  mini- 
mum-day rule,  is  just  and  reasonable,  and  is  in  accord  with  Decision 
No.  1469  (III,  R.  L.  B.  1072)  that  was  promulgated  by  the  board 
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on  a similar  dispute  and  in  whicli  the  board  sustained  the  claim  of 
the  employees  for  an  additional  day’s  pay  to  the  engine  crew  involved 
in  that  dispute  who  took  their  engine  to  the  shops  after  completing 

their  regular  assignment  on  a branch  line. 

& W.  L.  McMenimen. 


DECISION  NO.  2932.— DOCKET  2528 

Chicago,  III.,  February  12,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question—  Claim  of  H.  P.  McDonald,  engineer,  and  P.  C.  Walter, 
fireman,  for  100  miles  for  side  trip  to  Levis,  Wis.,  and  100  miles  for 
straight-away  trip,  Merrillan,  Wis.,  to  Altoona,  Wis.  . 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts.— Engineer  McDonald  and  Fireman  Walter  were 
regularly  assigned  to  way-freight  runs  Nos.  23  and  24  between  Merrillan  and 
Altoona. 

On  April  29.  1921,  they  left  Merrillan  on  train  No.  23  at  12.10  p.  m.,  ran  to 
Fairchild,  a distance  of  12.6  miles,  and  while  doing  work  at  Fairchild,  on 
account  of  No.  86  being  derailed  at  Levis,  they  were  instructed  to  go  to  Levis 
and  pull  No.  86’s  rear  end  back  to  Merrillan,  then  return  to  Fairchild  and 
resume  work  on  train  No.  23. 

They  left  Merrillan  on  way-freight  No.  23  at  12.10  p.  m„  arrived  at  Fair- 
child  on  way-freight  No.  23  at  4.07  p.  m.,  left  Fairchild  light  for  Levis  at 
5.25  p.  m.,  arrived  at  Levis  at  6.50  p.  m.,  left  Levis  with  No.  86’s  rear  end  for 
Merrillan  at  6.59  p.  m..  arrived  at  Fairchild  at  8.33  p.  in.,  resumed  work  on 
No.  23  and  left  Fairchild  at  8.45  p.  m.,  and  arrived  at  Altoona  at  11.55  p.  m. 

The  side  trip  was  made  from  Fairchild  (through  Merrillan,  the  initial  way- 
freight  terminal)  to  Levis  during  the  course  of  their  regular  assignment. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  provisions 
of  paragraph  (6),  Article  XI,  of  Supplement  24  to  General  Order  No.  27, 
reading  as  follows : 

“(6)  Engineers,  firemen,  and  helpers  in  pool  or  irregular  freight  service  may 
be  called  to  make  short  trips  and  turnarounds,  with  the  understanding  that  one 
or  more  turnaround  trips  may  be  started  out  of  the  same  terminal  and  paid 
actual  miles,  with  a minimum  of  100  miles  for  a day,  provided  (1)  that  the 
mileage  of  all  the  trips  does  not  exceed  100  miles,  (2)  that  the  distance  run 
from  the  terminal  to  the  turning  point  does  not  exceed  25  miles,  and  (3)  that 
engineers,  firemen,  or  helpers  shall  not  be  required  to  begin  work  on  a suc: 
ceeding  trip  out  of  the  initial  terminal  after  having  been  on  duty  eight  con- 
secutive hours,  except  as  a new  day,  subject  to  the  first-in-first-out  rule  or 
practice.” 

We  contend  that  the  above-quoted  rule  provides  the  only  manner  in  which 
short  turn-around  trips  may  be  made  out  of  a terminal.  We  maintain  that  trips 
made  under  the  application  of  this  rule  can  not  be  coupled  with  a straight- 
away run  and  paid  for  on  a continuous-time  basis. 

Carrier's  position. — Engineer  McDonald  and  Fireman  Walter,  on  way-freight 
train  No.  23,  by  reason  of  derailment  of  train  No.  86,  were  required  to  make  a 
side  trip  from  Fairchild  to  Levis  to  Fairchild,  a distance  of  46  miles,  during 
their  regular  assignment,  and  were  paid  as  follows : No.  23,  Merrillan  to  Al- 
toona, 41  miles,  8 hours’  straight  time,  37  minutes’  overtime  ; side  trip,  Fairchild 
to  Levis  and  return,  46  miles,  paid  46  miles ; paid  for  trip,  146  miles  at  straight 
time,  8 miles  overtime  at  first-class  way-freight  pay. 

We  understood  at  the  time  that  this  was  the  proper  payment  for  this  trip. 
See  decisions  in  cases  Nos.  1716  and  2467,  Railway  Board  of  Adjustment  No.  1, 
Oregon-Washington  Railroad  & Navigation  Co.,  and  engineers  and  firemen.  But 
as  these  cases  applied  to  trips  made  prior  to  the  effective  date  of  Supplement 
24,  we  now  understand  that  under  paragraph  (a),  Article  X of  Supplement  24, 
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they  should  have  been  paid  in  miles  or  hours  from  the  time  required  to  report 
for  duty  until  released  from  duty  at  the  end  of  the  trip.  The  overpayment  has 
not  been  corrected. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Kailroad  Labor  Board  in  this  docket  for  the  reason  that  the  engine 
crew  involved  was  used  on  a side  trip  during  the  course  of  its  regular 
assignment,  it  being  used  a short  distance  to  another  point  to  assist 
at  a derailment. 

The  carrier  allowed  single-time  payment  in  actual  miles  or  hours, 
whichever  was  the  greater,  and  in  our  judgment  that  is  all  the  crew  is 
entitled  to  under  the  rules  in  effect. 

Special  attention  is  directed  to  Articles  VII  ( c ) and  X (&),  Sup- 
plement 24  to  General  Order  No.  27,  reading  as  follows: 

Art.  VII.  (c)  Road  engineers,  firemen,  and  helpers  performing  more  than 
one  class  of  road  service  in  a day  or  trip  will  be  paid  for  the  entire  service 
at  the  highest  rate  applicable  to  any  class  of  service  performed  with  a mini- 
mum of  100  miles  for  the  combined  service.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip. 

When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip. 

Art.  X.  (a)  Excepting  payments  under  rules  applying  to  work  performed 
at  initial  and  final  terminals  and  to  final  terminal  delays,  all  arbitraries  and 
special  allowances  applying  to  road  service  other  than  passenger,  under  rules, 
regulations,  or  practices,  which  conflict  with  the  payment  of  single  time,  in 
miles  or  hours,  from  the  time  required  to  report  for  duty  until  released  from 
duty  at  the  end  of  the  trip  shall  be  eliminated. 

On  roads  where  no  rules  are  in  effect  covering  work  performed  at  ter- 
minals the  practices  in  regard  to  the  character  of  work  permissible  or  duties 
required  at  terminals  are  not  to  be  extended. 

The  above  provisions  were  established  coincident  with  the  grant- 
ing of  time  and  one-half  for  overtime  to  engineers  and  firemen  in 
freight  service. 

Horace  Baker. 


SUPPOKTING  OPINION 

The  crew  involved  in  this  dispute  was  regularly  assigned  to  way- 
freight  service  from  Merrillan  to  Altoona  and  return.  On  the  date 
in  question  the  crew  left  Merrillan,  which  was  their  initial  terminal, 
and  ran  to  Fairchild,  and  while  performing  part  of  their  regular- 
assigned  service  at  Fairchild  they  were  instructed  to  go  to  Levis, 
which  is  a station  beyond  Merrillan,  and  pull  the  rear  end  of  train 
Nq.  86  into  the  terminal  at  Merrillan.  The  crew  then  returned  to 
Fairchild  and  resumed  work  on  their  regular  assignment. 

The  crew  was  required  to  perform  service  outside  of  their  regular 
assignment,  and  the  majority  of  the  Railroad  Labor  Board  gave 
them  an  additional  day’s  pay  for  the  additional  service  performed, 
which,  under  the  minimum-day  rules,  is  just  and  reasonable  and  is 
in  accord  with  Decision  No.  2759  (V,  K.  L.  B.  880),  that  was  pro- 
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mulgated  by  the  board  on  a similar  dispute,  and  in  which  the  board 
sustained  the  claim  of  the  employees  for  an  additional  day  s pay  to 

W.  L . McMenimen. 


DECISION  NO.  2933.— DOCKET  2530 
Chicago , III.,  February  12,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

«r 

Question. — Claim  of  Engineer  Brustad  and  Fireman  Nagel  for 
100  miles  on  regular  assignment  at  Western  Avenue,  St.  Paul,  Minn., 
to  Belle  Plaine,  Minn.,  and  100  miles  additional  account  of  running 
through  terminus  of  their  run  (to  Blakely,  Minn.)  after  placed  m 
other  service. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts.— On  July  15,  1921,  Engineer  Brustad  and  Fireman 
Nagel,  regularly  assigned,  reported  for  duty  at  Western  Avenue,  St.  Paul, 
at  5 a.  m.  for  way-freight  train  No.  21.  They  left  Western  Avenue  at  5.30 
a.  m.  and  arrived  at  Merriam,  Minn.,  at  9 a.  m.  with  engine  No.  315.  Passenger 
train  No.  5’s  engine  became  disabled  at  Blakely,  and  it  was  necessary  to  pro- 
vide another  engine  for  this  passenger  train ; therefore,  Engineer  Brustad  and 
Fireman  Nagel,  with  engine  No.  315,  were  taken  off  the  way-freight  at  Mer- 
riam, an  intermediate  point  on  their  trip,  and  sent  to  Blakely,  the  next  station 
beyond  the  end  of  their  assigned  run,  at  which  place  they  gave  their  engine, 
No.  315,  to  train  No.  5,  and  they  took  the  disabled  engine,  No.  367,  from  No.  5, 
leaving  Blakely  at  10.25  a.  m..  and  ran  with  light  engine  to  Western  Avenue, 
where  they  arrived  at  12.50  p.  m.  The  engine  crew  tied  up  at  1.10  p.  in.,  having 
made  98.2  miles,  8 hours  and  10  minutes  on  duty.  The  crew  was  paid  con- 
tinuous time  at  the  higher  way-freight  rates. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  section  10 
of  the  agreement  effective  March  1,  1921,  reading  as  follows : 

“ Sec.  10. — Except  as  otherwise  provided  in  this  agreement  or  in  the  hours- 
of-service-law  agreement,  crews  will  be  paid  continuous  time  or  miles  between 
terminals,  with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 
We  contend  that  when  this  engine  crew  arrived  at  Belle  Plaine  they  had 
arrived  at  the  terminal  of  their  assignment,  and  that  under  the  provisions  of 
section  10  of  the  agreement  of  March  1,  1921.  they  should  have  been  allowed  a 
minimum  of  100  miles  for  such  trip.  When  they  were  required  to  depart  from 
that  terminal  they  began  a new  day  for  which  not  less  than  a minimum  day’s 
pay  should  be  allowed. 

Ca3%riei''s  position. — This  was  not  a side  trip  either  before,  after,  or  during 
the  assignment,  but  they  were  taken  off  their  regular  way-freight  assignment 
at  an  intermediate  point  and  used  in  other  service,  which  was  light  passenger 
service  as  classified  by  the  Interstate  Commerce  Commission  as  follows: 

“ Light  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic,  in  connection  with 
passenger-train  service;  miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water ; miles  run  light  to  pick  up 
or  assist  a passenger  train  between  terminals ; miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double  headers ; 
and  miles  run  light  by  locomotives  coming  from  or  going  to  engine  houses  or 
turntables  from  passenger-train  service.” 

After  delivering  this  light  engine  to  passenger  train  No.  5 they  took  the  dis- 
abled passenger  engine  of  train  No.  5 to  St.  Paul  light.  The  trip  from  Merriam 
to  Blakely  and  return  is  classified  as  passenger  service  and  should  be  paid 
in  accordance  with  the  provisions  of  Article  III  of  the  schedule,  which  reads: 
“ Basis  of  day  and  overtime. — Road  engineers  and  firemen  required  to  per- 
form a combination  of  more  than  one  class  of  road  service  during  the  same 
trip  will  be  paid  at  the  rate  and  according  to  the  rule  governing  each  class 
of  service  for  the  time  or  miles  engaged  in  each,  but  will  be  paid  for  the 


the  crew  involved  in  that  dispute. 
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entire  trip  not  less  than  a minimum  day  at  the  highest  rate  applying  for  any 
class  of  service  performed  during  such  trip.” 

In  this  case  these  men  performed  two  classes  of  service — starting  out  as 
way-freight  service  and  ending  in  light-engine  service — and  under  our  rules 
they  would  be  entitled  to  8 hours  and  10  minutes  at  the  highest,  or  way-freight, 
rate  of  pay. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  in  this  case  for  the  reason  that  the  allow- 
ance of  an  additional  100  miles  for  the  service  rendered  ^s  not  jus- 
tified by  the  provisions  of  any  rule  in  effect  and  is  simply  a method 
of  securing  two  days’  pay  for  one  day’s  work,  which  is  neither  just 
nor  reasonable. 

Your  attention  is  directed  to  the  dissenting  opinion  in  a similar 
case,  Decision  No.  2759  (Y,  R.  L.  B.  880). 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

This  engine  crew  was  regularly  assigned  to  way-freight  service 
between  Western  Avenue,  St.  Paul,  and  Belle  Plaine.  On  the  date 
in  question  the  crew  wras  taken  off  the  way-freight  assignment  at 
Merriam,  which  was  an  intermediate  point  of  its  assignment,  and 
required  to  take  the  engine  to  Blakeley,  which  was  located  beyond 
its  regular  terminal  at  Belle  Plaine,  and  turn  it  over  to  the  engine 
crew  of  passenger  train  No.  5,  whose  engine  had  been  disabled,  and 
was  then  required  to  take  the  disabled  engine  from  Blakeley  to 
Western  Avenue. 

This  * rew  was  required  to  perform  service  outside  of  its  regular 
assignment,  and  the  majority  of  the  board  gave  them  an  additional 
day’s  pay  for  the  additional  service  performed,  which,  under  the 
minimum-day  rules,  is  just  and  reasonable  and  is  in  accord  with 
Decision  No.  2759  that  was  promulgated  by  the  board  on  the  same 
kind  of  a dispute  involving  a conductor  and  in  which  the  board 
sustained  the  claim  of  the  employees  for  an  additional  day’s  pay  to 
the  conductor  involved  in  that  dispute. 

W.  L.  McMenimen. 
SUPPORTING  OPINION 

The  supporting  opinion  in  Decision  No.  2759  fully  answers  the 
statements  made  in  the  dissenting  opinion  and  shall  be  considered  as 
applying  with  equal  force  in  the  present  instance. 

A.  O.  Wharton. 


DECISION  NO.  2934.— DOCKET  2532 
Chicago,  III.,  February  12,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  I.  Norred,  engineer,  and  A.  Carlson,  fire- 
man, for  100  miles  at  freight  rate  and  100  miles  at  switching  rate, 
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September  19,  1920,  on  account  of  being  called  for  service  which  con- 
sisted of  washing  out  a boiler  on  the  steam  shovel  and  completing 
the  day  in  switching  service  at  Spooner,  Wis.,  yard. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  September  19,  1920,  Engineer  Norred  and 
Fireman  Carlson,  regularly  assigned  in  work-train  service  on  a spotting  job 
within  the  yard  limits  at  Spooner,  were  ordered  on  duty  at  8 a.  m.  and 
worked  until  12  noon  washing  out  the  boiler  on  a steam  shovel.  The  balance 
of  the  day  was  put  in  switching  in  and  about  Spooner  yard. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  pro- 
visions of  paragraph  (a)  of  Article  VII,  and  Article  XIII  of  Supplement  24 
to  General  Order  No.  27,  reading  as  follows  : 

“Article  VII.  (a)  In  all  classes  of  service  covered  by  Article  IV,  100  miles 
or  less,  eight  hours  or  less  (straight-away  or  turnaround),  shall  constitute 
a day’s  work ; miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rates  pro- 
vided, according  to  class  of  engine  or  other  power  used. 

“Article  XIII.  Eight  hours  or  less  shall  constitute  a day’s  work.” 

We  contend  that  paragraph  (a),  Article  VII  of  Supplement  24  to  General 
Order  No.  27,  specifies  what  constitutes  a day’s  work  in  work-train  service 
and  guarantees  not  less  than  a minimum  of  100  miles  for  a day’s  work  in 
such  service.  Article  XIII  of  the  same  supplement  specifies  what  constitutes 
a day’s  work  in  switching  service.  Neither  of  these  rules  provides  for  a com- 
bination of  work-train  and  switching  service.  We  therefore  contend  that  this 
crew  had  completed  its  assignment  in  work-train  service,  and  that  when  it 
was  required  to  enter  switching  service  it  began  a new  day  under  the  pro- 
visions of  Article  XIII  of  Supplement  24. 

Carrier's  position. — Engineer  Norred  and  Fireman  Carlson  were  regularly 
assigned  to  switching  service  in  Spooner  yard,  and  during  the  enlargement  of 
the  yard  a steam  shovel  was  working  within  the  yard  limits,  which  entitled 
them  to  this  work.  They  were  therefore  assigned  to  work-train  service  spotting 
cars  for  the  steam  shovel  during  the  week,  and  on  Sunday,  September  19,  they 
were  called  to  handle  the  work  of  washing  out  the  boiler  on  the  steam  shovel 
which  occupied  the  time  from  8 a.  m.  to  12  noon ; afterwards  they  were  required 
to  switch  in  the  yard  for  the  balance  of  the  day,  which  was  their  regular  work, 
except  during  the  time  of  handling  the  spotting  job  in  work-train  service.  For 
this  work  they  were  allowed  the  highest  rate  of  pay  for  the  entire  day,  or  the 
work  rate. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

Under  the  employees’  contention,  which  the  majority  sustained, 
there  would  be  many  cases  of  claims  for  two  days’  pay  for  one  day’s 
work,  and  according  to  the  carrier’s  statement  the  crew  in  question 
did  the  same  work  on  September  19,  1920,  that  it  had  done  on  any 
other  day  of  the  previous  week,  the  difference  being  that  on  the  Sun- 
day, for  which  the  additional  day’s  pay  is  claimed,  it  stayed  in  the 
terminal  within  the  yard  and  switching  limits  and  consumed  four 
hours  in  washing  out  the  boiler  of  the  steam  shovel,  after  which  it 
used  the  other  four  hours  to  complete  the  eight-hour  day’s  work  in 
yard  switching,  as  it  was  a regularly  assigned  crew  which  had  been 
temporarily  assigned  to  work-train  service  within  yard  limits. 

There  was  no  evidence  cited  by  the  employees,  no  rules  of  agree- 
ments in  effect,  nor  any  past  practice  on  this  carrier  which  authorized 
the  majority  of  the  board  to  act  favorably  on  the  claim  in  question. 
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The  carrier,  for  the  eight  hours’  service  performed  September  19, 
1920,  allowed  eight  hours’  pay  at  the  high  rate  or  work-train  rate. 

The  majority  of  the  board  added  to  that  8 hours’  pay  at  work- 
train  rate,  8 hours’  pay  at  yard-switching  rate,  requiring  the 
carrier  to  pay  16  hours  for  8 hours’  service.  It  is  not  just  or  reason- 
able, neither  is  it  justified  by  any  provision  of  rules  in  effect. 

The  rules  in  effect  covering  combination  service,  or  different  classes 
of  service  performed  in  one  day  or  trip,  are  as  follows : 

Road  Service — Article  VII  of  Supplement  24  to  General  Order  No.  27 

(c)  Road  engineers,  firemen,  and  helpers  performing  more  than  one  class  of 
road  service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed  with  a minimum  of  100  miles  for 
the  combined  service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the 
entire  trip. 

When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip. 

Yard  Service — Agreed-upon  Rule 

Engineers  and  firemen  in  yard  and  transfer  service  required  to  perform 
wreck  service  a portion  of  the  day  or  night,  or  work  service  in  excess  of  two 
hours,  day  or  night,  or  to  help  freight  trains  beyond  first  passing  track  outside 
of  yard-limit  board,  will  be  allowed  the  highest  rate  for  any  class  of  service 
performed  during  the  day  or  night. 

The  purpose  of  this  rule  is  to  apply  the  award  as  to  work  or  wreck  service 
and  to  determine  when  a yard  or  transfer  engine  helping  freight  trains 
changes  classification  and  rate,  and  in  no  way  affects  present  assignment  of 
switch,  transfer,  or  helper  service. 

Article  XX  of  Supplement  24  to  General  Order  No.  27 

(а)  Where  it  has  been  the  practice  or  rule  to  pay  a yard-engine  crew  or 
either  member  thereof  arbitraries  or  special  allowances,  or  to  allow  another 
minimum  day  for  extra  or  additional  service  performed  during  the  course  of  or 
continuous  after  the  end  of  the  regularly  assigned  liours,  such  practice  or  rule 
is  hereby  eliminated,  except  where  such  allowances  are  for  individual  service 
not  properly  within  the  scope  of  yard  service,  or  as  provided  in  section  ( b ) . 

(б)  Where  regularly  assigned  to  perform  service  within  switching  limits, 
yardmen  shall  not  be  used  in  road  service  when  road  crews  are  available 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to  they  shall  be  paid  miles  or  hours,  whichever  is  the 
greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for  the 
time  consumed  in  said  service. 

Also,  see  Article  X (a)  of  Supplement  24  to  General  Order  No.  27, 
which  was  promulgated  coincident  with  the  rule  authorizing  pay- 
ment of  time  and  one-half  for  overtime  to  crews  in  freight  service, 
and  which  reads  as  follows : 

(a)  Excepting  payments  under  rules  applying  to  work  performed  at  initial 
and  final  terminals,  and  to  final  terminal  delays,  all  arbitraries  and  special 
allowances  applying  to  road  service  other  than  passenger,  under  rules,  regula- 
tions, or  practices,  which  conflict  with  the  payment  of  single  time,  in  miles  or 
hours,  from  the  time  required  to  report  for  duty  until  released  from  duty  at 
the  end  of  the  trip  shall  be  eliminated. 

On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals, 
the  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended. 


Horace  Baker. 
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SUPPORTING  OPINION 

This  road-engine  crew  was  regularly  assigned  to  work-train  serv- 
ice, which  consisted  of  spotting  cars  for  the  steam  shovel  during  the 
week  days,  and  on  Sunday,  September  19,  1920,  it  was  used  from  8 
a.  m.  to  12  noon  washing  out  the  boiler  of  the  steam  shovel,  and  was 
then  assigned  the  additional  service  of  switching  in  the  yard. 

The  agreement  provides  a minimum  day  of  100  miles  or  less,  eight 
hours  or  less,  for  work-train  service,  and  also  provides  a minimum 
day  of  eight  hours  or  less  for  yard  service.  Under  these  minimum- 
day  rules  it  is  just  and  reasonable  to  sustain  the  claim  of  the  em- 
ployees for  a day’s  pay  at  the  work-train  rate  and  an  additional  day’s 
pay  at  the  switching  rate  for  the  service  performed  by  this  crew. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  2935— DOCKET  2533 
Chicago,  III.,  February  12,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  # 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  William  Anderson,  engineer,  for  100  miles, 
March  5,  1920,  on  account  of  not  being  called  to  fill  a temporary 
vacancy  in  passenger  service  in  accord  with  the  provision  of  section  2 
of  Article  XIX  of  the  agreement  effective  November  1,  1915. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  March  5,  1920,  a temporary  vacancy  occurred 
on  train  No.  65  at  Ashland,  Wis.  Engineer  Anderson  was  the  senior  available 
engineer  at  that  terminal,  but  was  not  called  for  the  assignment,  a junior 
engineer  being  used  instead. 

Employees'  position. — Our  contention  in  this  case  is  based  on  the  provisions 
of  section  2 of  Article  XIX,  schedule  of  engineers  and  firemen,  effective  No- 
vember 1,  1915,  reading  as  follows : 

“ Oldest  engineer  shall  have  the  right  to  preference  runs  when  vacated  tem- 
porarily if  he  desires  to  take  them  and  is  available.  If  not,  next  oldest  en- 
gineer shall  have  the  right,  and  so  on,  it  being  understood  that  competency 
must  always  govern.  Superintendent  of  motive  power  and  machinery  must 
be  the  judge  as  to  a man’s  fitness  to  properly  handle  the  runs  or  run  vacated. 
And  it  is  further  understood  that  it  is  not  the  intent  of  the  company  nor  the 
desire  of  the  men  that  any  large  number  of  changes  will  be  made  or  forces 
disorganized  to  accomplish  this. 

“ It  is  not  the  understanding  that  the  words  ‘ vacated  temporarily  ’ should- 
mean  10  days,  20  days,  30  days,  or  any  other  period.  It  covers  any  period  of 
time  during  which  holder  of  a run  lays  off  under  the  rules,  and  it  is  further 
understood  that  there  is  nothing  in  this  rule  that  permits  regular  assigned 
passenger  engineers  to  claim  this  temporary  run  for  their  convenience  in 
preference  to  the  assignment  that  may  be  made  from  younger  engineers,  as 
provided  by  the  rules.” 

Engineer  Anderson  being  the  senior  engineer  at  Ashland  on  the  above- 
mentioned  date,  we  contend  that  he  should  have  been  used  on  the  temporary 
vacancy  on  train  No.  65  in  accord  with  the  provisions  of  section  2 of  Article 
XIX,  quoted  above.  As  a result  of  the  failure  of  the  carrier’s  officers  to  use 
Engineer  Anderson  on  the  vacancy  referred  to,  he  made  a claim  for  100  miles  to 
cover  time  lost  on  that  date.  We  contend  that  there  is  justification  for  this 
engineer’s  claim,  due  to  the  fact  that  he  was  deprived  of  the  opportunity 
guaranteed  him  by  provisions  of  the  above-quoted  rule  to  earn  a day’s  wages 
on  the  date  referred  to. 
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Carrier's  position. — Claim  of  Engineer  Anderson  is  made  under  section  2 
of  Article  XIX  of  the  schedule,  as  above  quoted. 

Because  Engineer  Anderson  was  assigned  to  regular  runs  Nos.  G9  and  70, 
which  did  not  run  that  day  on  account  of  a snowstorm,  and  because  a regular 
man  laid  off  on  runs  Nos.  65  and  66  on  account  of  a storm,  we  do  not  under- 
stand that  we  were  required  to  take  Engineer  Anderson  off  his  regular  assign- 
ment to  fill  the  vacancy  on  Nos.  65  and  66.  We  contend  that  it  was  entirely 
proper  to  use  the  oldest  unassigned  engineer  at  Ashland  to  fill  the  vacancy. 
Claim  is  made  because  the  company  did  not  do  so,  as  there  is  no  record  that 
Anderson  applied  for  the  vacancy  or  desired  the  same. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  in  this 
case  for  the  following  reason : 

The  rule  under  which  the  claim  is  presented  reads  as  follows: 

Aticle  XIX.  Sec.  2.  Oldest  engineer  shall  have  the  right  to  preference  runs 
when  vacated  temporarily  if  he  desires  to  take  them  and  is  available.  If  not, 
next  oldest  engineer  shall  have  the  right,  and  so  on,  it  being  understood  that 
competency  must  always  govern.  Superintendent  of  motive  power  and  ma- 
chinery must  be  the  judge  as  to  a man’s  fitness  to  properly  handle  the  runs  or 
run  vacated.  And  it  is  further  understood  that  it  is  not  the  intent  of  the 
company  nor  the  desire  of  the  men  that  any  large  number  of  changes  will  be 
made  or  forces  disorganized  to  accomplish  this. 

It  is  not  the  understanding  that  the  words  “ vacated  temporarily  ” should 
mean  10  days,  20  days,  30  days,  or  any  other  period.  It  covers  any  period  of 
time  during  which  holder  of  a run  lays  off  under  the  rules,  and  it  is  further 
understood  that  there  is  nothing  in  this  rule  that  permits  regular  assigned 
passenger  engineers  to  claim  this  temporary  run  for  their  convenience  in 
preference  to  the  assignment  that  may  be  made  from  younger  engineers,  as 
provided  by  the  rules. 

Engineer  Anderson,  regularly  assigned  to  runs  Nos.  69  and  70. 
which  were  discontinued  on  March  5,  1920,  on  account  of  a storm, 
did  not  express  a desire  for  temporary  passenger  service  on  runs  Nos. 
65  and  66f 

The  rules  in  effect  do  not  justify  the  claim  or  the  decision  of  the 
majority  of  the  Railroad  Labor  Board. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  dissenting  opinion  is  an  assumption  not  warranted  by  the 
language  of  the  rule.  The  employees  have  no  advance  knowledge 
as  to  vacancies  or  annulment  of  trains.  The  rule  expressly  provides 
that  the  oldest  engineer  shall  have  the  “right  to  preference  runs 
when  vacated  temporarily  if  he  desires  to  take  them  and  is  avail- 
able.” The  engineer  in  jfhis  case  was  the  oldest  engineer;  he  was 
available  and  desired  the  run,  but  was  not  called  for  it,  and  the 
decision  of  the  majority  sustains  the  contention  of  the  employees 
because  the  language  of  th°  rule  is  not  reasonably  subject  to  any 
other  interpretation. 


A,  O.  Wharton, 
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DECISION  NO.  2936— DOCKET  2534 

Chicago,  III.,  February  12,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question.— Claim  of  C.  H.  Brustad,  engineer,  for  262  miles  ac- 
count of  not  being  placed  on  a run  held  by  a junior  man. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Brustad  was  regularly  assigned  to 
trains  Nos.  21  and  22  between  St.  Paul,  Minn.,  and  Mankato,  Minn.,  consuming 
three  days  in  making  a round  trip,  which  gave  Mr.  Brustad  the  Sunday  lay- 
over at  Belle  Plaine,  Minn.  His  last  trip  in  this  service  was  made  on  train 
No.  22,  arriving  at  Western  Avenue  on  Tuesday,  December  21,  1920.  On 
Wednesday,  December  22,  Mr.  Brustad  went  out  on  train  No.  3 in  place  of 
Engineer  Leighton  and  remained  on  that  run  in  his  place,  tie  completed  his 
,ast  trip  on  passenger  train  No.  4 and  arrived  at  Minneapolis,  Minn.,  at  10.10 
p.  m.  Tuesday,  December  28. 

On  December  26,  C.  W.  Cullen,  engineer,  requested  relief,  and  S.  Jones, 
engineer,  was  called  in  his  stead  for  passenger  train  No.  9 on  December  27, 
and  worked  in  place  of  Engineer  Cullen  when  Engineer  Brustad  was  released 
on  passenger  runs  3 and  4 on  account  of  Mr.  Leighton  resuming  work.  Engi- 
neer Brustad  was  senior  to  Engineer  Jones. 

Employees’  position. — Our  contentions  in  this  case  are  based  on  the  pro- 
visions of  section  2 of  Article  XIX,  engineer  and  firemen’s  schedule,  effective 
November  1,  1915,  reading  as  follows: 

“ Oldest  engineer  shall  have  the  right  to  preference  runs  when  vacated  tem- 
porarily if  he  desires  to  take  them  and  is  available.  If  not,  next  oldest  engi- 
neer shall  have  the  right,  and  so  on,  it  being  understood  that  competency  must 
always  govern.  Superintendent  of  motive  power  and  machinery  must  be  the 
judge  as  to  a man’s  fitness  to  properly  handle  the  runs,  or  run,  vacated.  And 
it  is  further  understood  that  it  is  not  the  intent  of  the  company  nor  the  desire 
of  the  men  that  any  large  number  of  changes  will  be  made  or  forces  disorgan- 
ized to  accomplish  this. 

“ It  is  not  the  understanding  that  the  words  4 vacated  temporarily  ’ should 
mean  10  days,  20  days,  30  days,  or  any  other  period.  It  covers  any  period  of 
time  during  which  the  holder  of  a run  lays  off  under  the  rules,  and  it  is  further 
understood  that  there  is  nothing  in  this  rule  that  permits  regular  assigned 
passenger  engineers  to  claim  this  temporary  run  for  their  convenience  in  prefer- 
ence to  the  assignment  that  may  be  made  from  younger  engineers,  as  provided 
by  the  rules.” 

Engineer  Brustad  was  the  senior  engineer  at  St.  Paul  on  December  29,  1921, 
and  we  contend  that  under  the  provision  of  the  above-quoted  rule  he  should 
have  been  called  to  fill  the  temporary  vacancy  on  train  No.  9 leaving  Minne- 
apolis on  this  date  instead  of  the  junior  engineer  who  was  filling  the  vacancy  on 
this  run. 

Carrier’s  position. — Mr.  Brustad  was  advised  about  9 a.  m.  on  December  29 
that  Mr.  Leighton  had  reported  for  work  and  would  resume  work  on  this  run. 
train  No.  3,  December  30.  Mr.  Brustad  asked  of  the  call  boy  at  that  time  if 
there  was  a vacancy  on  No.  1 or  No.  9 of  that  night,  December  29.  and  was 
informed  that  there  was  not,  which  was  true,  as  Engineer  Jones  had  filled  the 
vacancy  created  by  Engineer  Cullen  laying  off  two  days  previous  to  that  time. 
Nothing  was  said  to  the  foreman  in  charge  by  Mr.  Brustad,  and  the  carrier 
does  not  recognize  the  call  boy  as  having  authority. 

Section  20  of  Article  XIX,  wage  schedule  and  rules,  locomotive  engineers 
and  firemen,  provides  that  the  oldest  engineer  shall  have  the  right  to  preference 
runs  if  vacated  temporarily  if  he  desires  to  take  them  and  is  available.  If 
not,  the  next  oldest  engineer  should  have  the  right,  and  so  on.  Mr.  Brustad 
was  not  available  at  the  time  the  vacancy  was  created  on  account  of  Mr. 
Cullen  laying  off,  and  for  that  reason  the  situation  was  handled  strictly  in 
accordance  with  the  provisions  of  the  schedule.  If  Engineer  Brustad  desired 
to  relieve  Engineer  Jones,  it  was  his  privilege  to  say  so : and  if  he  was  unable 
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to  secure  permission  from  the  call  boy,  lie  should  have  transacted  his  business 
with  the  roundhouse  foreman.  Under  the  circumstances  the  claim  was  declined. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  in  this 
case  for  the  following  reasons : 

The  rule  under  which  the  claim  is  presented  reads  as  follows : 

Article  XIX 

Sec.  2.  Oldest  engineer  shall  have  the  right  to  preference  runs  when  vacated 
temporarily  if  he  desires  to  take  them  and  is  available.  If  not,  next  oldest 
engineer  shall  have  the  right,  and  so  on,  it  being  understood  that  competency 
must  always  govern ; superintendent  of  motive  power  and  machinery  must  be 
the  judge  as  to  a man’s  fitness  to  properly  handle  the  runs  or  run  vacated. 
And  it  is  further  understood  that  it  is  not  the  intent  of  the  company  nor  the 
desire  of  the  men  that  any  large  number  of  changes  will  be  made  or  forces  dis- 
organized to  accomplish  this. 

It  is  not  the  understanding  that  the  words  “ vacated  temporarily  ” should 
mean  10  days,  20  days,  30  days,  or  any  other  period.  It  covers  any  period  of 
time  during  which  the  holder  of  a run  lays  off  under  the  rules,  and  it  is  further 
understood  that  there  is  nothing  in  this  rule  that  permits  regular  assigned 
passenger  engineers  to  claim  this  temporary  run  for  their  convenience  in  pref- 
erence to  the  assignment  that  may  be  made  from  younger  engineers,  as  pro- 
vided by  the  rules. 

Engineer  Brustad,  regularly  assigned  to  runs  21  and  22,  did  not  ex- 
press a desire  to  the  engine-house  foreman  for  temporary  passenger 
service  on  run  No.  9,  December  29,  1920. 

The  rules  in  effect  do  not  justify  the  claim  or  the  decision  of  the 
majority  of  the  Railroad  Labor  Board. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  dissenting  opinion  is  an  assumption  not  warranted  by  the 
language  of  the  rule.  The  employees  have  no  advance  knowledge 
as  to  vacancies  or  annulment  of  trains.  The  rule  expressly  provides 
that  the  oldest  engineer  shall  have  the  “ right  to  preference  runs 
when  vacated  temporarily,  if  he  desires  to  take  them  and  is  avail- 
able.” The  engineer  in  this  case  was  the  oldest  engineer;  he  was 
available  and  desired  the  run,  but  he  was  not  called  for  it,  and  the 
decision  of  the  majority  sustains  the  contention  of  the  employees 
because  the  language  of  the  rule  is  not  reasonably  subject  to  any 
other  interpretation. 

A.  O.  Wharton. 


DECISION  NO.  2937— DOCKET  1300-162-A 

Chicago,  III.,  February  13,  1925 

Joplin  Union  Depot  Co.  v.  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees 

Question. — Request  of  the  carrier  that  it  be  authorized  to  apply 
the  decreases  provided  in  Decision  No.  1074  (III,  R.  L.  B.  486)  to 
the  rates  of  pay  of  its  employees  in  clerical  and  station  service. 
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Statement. — Subsequent  to  the  issuance  of  Decision  No.  1074  this 
carrier  filed  an  ex  parte  submission  with  the  Railroad  Labor  Board 
asking  that  it  be  authorized  to  apply  the  decreases  provided  in 
Decision  No.  1074  to  the  rates  of  pay  of  its  employees  in  clerical  and 
station  service.  Oral  hearing  was  held,  at  which  both  parties  pre- 
sented oral  and  written  testimony  in  support  of  their  respective 
contentions. 

Decision. — After  due  consideration  of  all  the  evidence  submitted, 
the  Railroad  Labor  Board  decides  that  the  request  of  the  earner  for 
authority  to  apply  the  decreases  provided  in  Decision  No.  1074  to  its 
employees  in  clerical  and  station  service  is  denied.  * 


DECISION  NO.  2938— DOCKET  2529 

Chicago,  III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  P.  Franklin,  engineer,  and  B.  L.  Smith,  fire- 
man, for  200  miles  in  addition  to  regular  mileage  account  of  being 
required  to  make  a short  turn-around  trip  from  Fairchild,  Wis.,  to 
Altoona,  Wis.,  a distance  of  28  miles,  after  having  completed  their 
regularly  assigned  day’s  work,  December  11,  1920,  and  January  15, 
1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Franklin  and  Fireman  Smith  were  regu- 
larly assigned  to  trains  Nos.  269,  270,  271,  and  272,  between  Fairchild  and 
Mondovi,  Wis.,  with  Fairchild  as  the  initial  and  final  terminal  for  the  assign- 
ment. On  the  dates  in  question,  after  having  completed  the  regular  assign- 
ment, this  engine  crew  was  required  to  make  a trip  from  Fairchild  to  Altoona 
and  return  with  light  engine,  on  account  of  necessary  work  on  engine,  and  was 
paid  a minimum  of  100  miles  for  the  round  trip,  28  miles. 

Employees'  position. — Our  contentions  in  this  case  are  based  upon  the  appli- 
cation of  Article  VII  of  Supplement  24  to  General  Order  No.  27,  reading  as 
follows : 

“(a)  In  all  classes  of  service  covered  by  Article  IV,  100  miles  or  less,  eight 
hours  or  less  (straightaway  or  turn  around),  shall  constitute  a day’s  work; 
miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rates  provided,  according 
to  class  of  engine  or  other  power  used.” 

We  contend  that  this  crew  on  its  arrival  at  Fairchild,  after  completing  the 
regular  assignment  and  arriving  at  the  final  terminal,  was  not  subject  to  fur- 
ther service  except  as  beginning  a new  day;  that  when  run  from  Fairchild, 
the  established  terminal,  to  Altoona,  an  established  division  terminal,  it  was 
entitled  to  100  miles  under  the  rule  above  quoted ; and  that  when  they  left 
Altoona,  a division  terminal,  they  began  a new  day  and  were  entitled  to  100 
miles  for  the  trip  from  Altoona  to  Fairchild,  making  200  miles  for  the  round 
trip  from  Fairchild,  the  designated  terminal,  to  Altoona,  a division  terminal, 
and  return  to  Fairchild,  instead  of  continuous  mileage  for  the  round  trip  as 
allowed. 

Carrier's  position. — Engineer  Franklin  and  Fireman  Smith  were  assigned  to 
mixed  train  service  on  trains  Nos.  269,  270,  271,  and  272,  scheduled  as  follows : 
Leave  Fairchild  at  7.30  a.  m.  and  arrive  at  Mondovi  at  9.15  a.  m. ; leave  Mondovi 
at  9.45  a.  m.  and  arrive  at  Fairchild  at  1..30  a.  m.j  leave  Fairchild  at  1.20 
p.  m.  and  arrive  at  Mondovi  at  3.05  p.  m. ; leave  Mondovi  at  3.50  p.  m.  and 
arrive  at  Fairchild  at  5.45  p.  m.  The  distance  between  Fairchild  and  Mondovi 
is  36.4  miles ; the  total  mileage  of  the  assignment  is  145.6  per  day. 

On  the  dates  in  question,  after  completing  the  assignment  and  on  arrival  at 
Fairchild  at  5.45  p.  m.,  owing  to  work  being  needed  on  the  engine,  they  were 
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instructed  to  take  same  from  Fairchild  to  Altoona,  a distance  <»f  28  miles  in 
each  direction,  56  miles  round  trip,  to  change  engines  and  bring  back  a suitable 
engine  for  service  on  their  run  next  day. 

Owing  to  this  side  trip  having  been  made  after  the  completion  of  an  assign- 
ment, it  is  our  understanding  that  the  crew  is  entitled  to  miles  or  hours,  with 
a minimum  of  one  day,  for  the  side  trip,  in  addition  to  pay  for  the  regular 
assignment.  The  employees’  claim  is  based  on  the  fact  that  Altoona  is  a 
division  terminal.  We  contend,  however,  that  this  crew  being  on  a regular 
assignment  on  a branch  line  and  used  in  an  emergency  to  take  the  engine  to 
the  division  terminal,  procure  another  engine,  and  return  to  the  initial  terminal 
or  point  of  beginning  the  run  and  lay-overs  does  not  place  it  under  the  first-in- 
first-out  rule  at  this  terminal,  as  it  was  not  the  crew’s  terminal  and  it  only 
went  there  in  an  emergency,  as  above  stated.  Therefore  the  first-in-first-out 
rule  does  ribt  apply  to  them. 

We  contend  that  by  reason  of  this  side  trip  having  been  made  after  the  regu- 
lar assignment  was  completed  the  crew  is  entitled  to  miles  or  hours,  with  not 
less  than  a minimum  day  for  the  side  trip,  in  addition  to  what  was  earned  on 
the  regular  assignment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rules  in 
effect  do  not  justify  the  claim,  which  is  denied. 


DECISION  NO.  2939— DOCKET  2531 

Chicago,  III.,  February  13,  1025 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Ehginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  E.  E.  Foote,  engineer,  and  A.  J.  Arnold,  fire- 
man, for  100  miles  for  short  turn-around  trips  between  Woodville, 
Wis.,  and  Spring  Valley,  Wis.,  August  22  and  September  26, 1921. 
Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Foote  and  Fireman  Arnold  were  regu- 
larly assigned  to  way-freight  runs  Nos.  25  and  26,  between  Woodville  and 
Altoona,  Wis.  On  August  22  and  September  26,  1921,  respectively,  this  crew 
was  called  for  its  regular  assignment  at  Woodville.  After  having  been  on  duty 
1 hour  and  30  minutes  doing  regular  station  switching  in  connection  with  the 
regular  assignment,  but  before  departing  from  the  terminal  on  train  No.  26,  it 
was  required  to  run  extra  light  to  Spring  Valley,  a distance  of  about  10  miles 
on  the  Spring  Valley  branch,  from  which  point  it  double-headed  train  No.  34  to 
Woodville,  after  which  it  departed  from  Woodville  on  train  No.  26  and  made  a 
trip  to  Altoona.  It  was  allowed  continuous  mileage  for  the  entire  service. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  paragraph 
(b),  Article  XI  of  Supplemental  to  General  Order  No.  27,  reading  as  follows: 
“(b)  Engineers,  firemen,  and  helpers  in  pool  or  irregular  freight  service  may 
be  called  to  make  short  trips  and  turn  arounds,  with  the  understanding  that  one 
or  more  turn-around  trips  may  be  started  out  of  the  same  terminal  and  paid 
actual  miles,  with  a minimum  of  100  miles  for  a day,  provided  (1)  that  the 
mileage  of  all  the  trips  does  not  exceed  100  miles;  (2)  that  the  distance  run 
from  the  terminal  to  the  turning  point  does  not  exceed  25  miles;  and  (3)  that 
engineers,  firemen,  or  helpers  shall  not  be  required  to  begin  work  on  a succeed- 
ing trip  out  of  the  initial  terminal  after  having  been  on  duty  eight  consecutive 
hours,  except  as  a new  day,  subject  to  the  first-in-first-out  rule  or  practice.” 
Under  the  provisions  of  the  above-quoted  rule  this  engine  crew  should  have 
been  allowed  compensation  for  100  miles  for  the  short  turn  around  trip  and  the 
time  computed  separately  from  that  of  the  regular  assignment  from  Woodville 
to  Altoona. 

Carrier's  position. — On  August  22  the  crew  on  way-freight  train  No.  26 
was  ordered  to  commence  work  at  Woodville  at  12.15  p.  m.  The  crew  worked 
at  its  regular  assigned  work  of  station  switching  until  1.45  p.  m.,  at  which 
time  it  left  Woodville  on  instructions  to  go  to  Spring  Valley  to  double-head 
No.  34  from  Spring  Valley  to  Woodville.  It  arrived  at  Spring  Valley  at  2.25 
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p.  m.,  left  Spring  Valley  at  2.40  p.  m.,  double-heading  No.  34,  arrived  at  Wood- 
ville  at  3.30  p.  in.,  resumed  work  on  No.  26  and  completed  same,  and  left 
Woodville  at  4 p.  m. 

This  was  a side  trip  made  during  the  'course  of  the  crew’s  regular  assign- 
ment, and  it  should  be  paid  miles  or  hours  for  the  entire  spread  of  the  day, 
as  provided  in  section  (a),  Article  X of  Supplement  24  to  General  Order 
No.  27. 

On  September  26  the  crew  on  way-freight  train  No.  26  was  ordered  to  com- 
mence work  at  Woodville  at  12  noon.  The  crew  began  the  usual  assigned 
work  of  station  switching  at  12.56  p.  m.  It  was  instructed  to  leave  Woodville 
with  a light  engine  in  time  to  help  No.  34  from  Woodville  on  account  of  heavy 
train  stock.  The  crew  continued  with  the  usual  assigned  work  at  Woodville 
until  1.25  p.  m.,  at  which  time  it  left  Woodville,  arrived  at  Spring  Valley  at 
2.15  p.  in.,  left  Spring  Valley  at  2.35  p.  m.,  double-heading  No.  34,  arrived  at 
Woodville  at  3.20  p.  m.,  where  it  assumed  the  regular  assigned  work,  and  left 
Woodville  at  3.25  p.  m. 

This  was  a side  trip  made  during  the  course  of  the  regular  assignment,  and 
the  crew  should  be  paid  miles  or  hours  for  the  entire  spread  of  the  day,  as 
provided  in  section  (a),  Article  X of  Supplement  24  to  General  Order  No.  27. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rules  in 
effect  do  not  justify  the  claim,  which  is  denied. 


DECISION  NO.  2940— DOCKET  2535 
Chicago,  III .,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  R.  Johnson,  engineer,  and  N.  Tombers,  fire- 
man, for  4 hours  and  35  minutes,  at  freight  rates,  June  7,  1920. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts.— This  engine  crew  was  regularly  assigned  in  West 
Minneapolis  yard  on  a shift  from  4 p.  m.  to  12  midnight.  During  the  period 
of  the  assignment  June  7,  1920,  this  crew  was  required  to  run  to  Cedar 
Lake  shops,  which  is  located  on  the  Minneapolis  & St.  Louis  Railroad,  2.8 
miles  from  the  West  Minneapolis  yard,  at  which  point  the  crew  got  the  wreck- 
ing outfit  and  returned  to  West  Minneapolis  yard,  where  it  picked  up  a wreck. 
After  completing  this  work  it  returned  the  wrecking  outfit  to  Cedar  Lake  shop 
and  then  returned  to  West  Minneapolis  yard,  where  it  was  released  from  duty. 
This  crew  was  on  duty  11  hours  and  35  minutes,  4 hours  and  35  minutes  of 
this  time  being  consumed  in  wrecking  service,  for  which  it  was  allowed  con- 
tinuous time  at  the  higher  or  road  rates. 

Employees'  position. — Our  contention  in  this  case  is  based  on  section  (&), 
Article  XX  of  Supplement  24  to  General  Order  No.  27,  reading  as  follows : 

“(6)  Where  regularly  assigned  to  perform  service  within  switching  limits 
yardmen  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is  the 
greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for  the 
time  consumed  in  said  service.” 

Under  the  provisions  of  the  above-quoted  rule,  we  contend  that  engineers  and 
firemen  who  are  regularly  assigned  in  yard  service  should  not  be  used  in  wreck- 
ing service  except  in  cases  of  emergency,  as  wrecking  service  has  always  been 
recognized  on  this  carrier  as  road  service.  When  in  case  of  emergency  yard 
crews  are  used  in  wrecking  service,  we  maintain  they  should  be  paid  for  the 
time  in  that  service  at  the  road  rate,  in  accordance  with  the  provisions  of  the 
last  sentence  in  the  above-quoted  rule. 

Carrier's  position. — The  engineers’  and  firemen’s  schedule,  on  page  5,  under 
the  heading  “ Switching  service,”  has  a rule  covering  this  service  reading  as 
follows : 

“ Engineers  and  firemen  in  yard  and  transfer  service  required  to  perform 
wreck  service  a portion  of  the  day  or  night,  or  work  service  in  excess  of  two 
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hours  day  or  night,  or  to  help  freight  trains  beyond  first  passing  track  outside 
of  yard-limit  board,  will  be  allowed  the  highest  rate  for  any  class  of  service 
performed  during  the  day  or  night. 

“ The  purpose  of  this  rule  is  to  apply  the  award  as  to  w’ork  or  wreck  service 
and  to  determine  when  a yard  or  transfer  engine  helping  freight  trains 
changes  classification  and  rate,  and  in  no  way  affects  present  assignment  of 
switch,  transfer,  or  helper  service.” 

This  service  was  all  performed  wdthin  the  hours  of  regular  assignment 
within  the  switching  limits  and  yard  territory  in  which  our  yard  engines  work 
daily  in  delivering  cars  to  the  Minneapolis  & St.  Louis  Railroad  Co.,  and  it 
was  not  road  service. 

Our  schedule  rule  as  to  payment  for  wrecking  service  in  yard  was  not 
changed  by  General  Order  No.  27  or  the  supplements  thereto.  They  were  paid 
the  higher  rate  (wrecking  rate),  which  is  higher  than  the  yard  rate  for  the 
entire  day,  which  we  maintain  is  the  proper  rate.  See  decision  in  case  No. 
27/231,  Railway  Board  of  Adjustment  No.  1,  Pennsylvania  Railroad  system 
and  engineers  and  firemen.  The  decision  reads : 

“ If  the  service  performed  by  this  crew  is  properly  classified  as  wreck-train 
service  and  was  paid  for  at  higher  than  yard  rates  prior  to  effective  dates 
(Supplements  15  and  24),  the  higher  rates  shall  apply  for  the  day’s  work. 
Claim  for  two  hours’  arbitrary  payment  at  road  rates  in  addition  to  day’s  pay 
in  yard  service  is  denied.” 

See  decision  in  case  No.  27/313,  Railway  Board  of  Adjustment  No.  1,  Chicago 
& North  Western  Railway  Co.  and  engineers  and  firemen.  The  decision  reads : 

“ Where,  under  rules  or  established  practices,  it  is  permissible  to  use  yard 
crews  for  work  or  wrecking  service  within  switching  limits,  no  change  is  re- 
quired, the  higher  rate  being  paid  for  the  entire  day  wThen  such  service  is 
performed. 

“ If  rules  or  established  practice  require  the  use  of  road  crews  for  work  or 
wrecking  service  within  switching  limits,  yard  crews  must  not  be  used  when 
road  crews  are  available,  but  if  used  in  emergency  the  provisions  of  Article 
XX  (b)  of  Supplement  24  will  apply.” 

Decision. — The  Railroad  Labor  Board  decides  that  paragraph  (a) . 
Article  XX  of  Supplement  24  to  General  Order  No.  27,  issued  by 
the  United  States  Railroad  Administration,  does  not  apply  to  work 
performed  within  switching  limits.  Work  performed  beyond  switch- 
ing limits  is  governed  by  paragraph  (b)  of  Article  XX. 


DECISION  NO.  2941 — DOCKET  2536 

Chicago,  III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  C.  Jordan,  engineer,  and  H.  Holmgren, 
fireman,  for  2 hours  and  20  minutes  for  helping  train  in  addition  to 
a day’s  pay  in  yard  service,  November  5,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  November  5,  1920,  Engineer  Jordan  and  Fire- 
man Holmgren,  assigned  to  switching  service  at  East  St.  Paul  yard  from  6.30 
a.  m.  to  2.30  p.  m.,  during  the  course  of  and  within  the  hours  of  their  assign- 
ment, were  required  to  help  a freight  train  from  East  St.  Paul  yard  to  a point 
about  4 miles  east,  at  the  top  of  a grade,  which  has  been  the  practice  for 
many  years  and  for  which  they  were  allowed  continuous  time  at  yard  rates. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  paragraph 
(b),  Article  XX  of  Supplement  24  to  General  Order  No.  27,  reading  as  follows: 
“(b)  Where  regularly  assigned  to  perform  service  wfithin  switching  limits, 
yard  men  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is 
the  greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed, 
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in  addition  to  tlie  regular  yard  pay  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service.” 

Under  the  application  of  the  above-quoted  rule  we  contend  that  this  engine 
crew  should  have  received  compensation  for  the  time  consumed  in  helping 
this  freight  train  in  addition  to  the  time  worked  on  the  switching  assignment 
on  account  of  helping  this  train  to  Midvale,  Minn.,  a point  outside  of  East 
St.  Paul  yard. 

Carrier's  position. — The  claim  of  the  men  is  made  under  paragraph  ( b ), 
Article  XX  of  Supplement  24  to  General  Order  No.  27. 

It  has  not  been  considered  that  paragraph  ( b ) applies  to  certain  points  where 
it  has  always  been  the  accepted  practice  for  switch  engines  to  help  trains  out 
of  yard  and  where  it  has  been  necessary  to  go  beyond  the  yard-limit  board. 
At  certain  well-defined  points  it  has  always  been  the  accepted  practice  to  do 
this,  and  it  has  always  been  considered  part  of  the  switching  service  in  that 
yard,  and  such  service  can  not  be  considered  as  road  service  in  connection 
with  paragraph  (&)  of  Article  XX.  The  effect  of  this  rule  if  applied  accord- 
ing to  the  contention  of  the  employees  wTould  absolutely  prohibit  the  switch 
engines  from  helping  trains  out  of  the  yards  in  question,  as  it  would  necessi- 
tate the  calling  of  road  crews  (both  engine  and  train  crews)  whenever  neces- 
sary to  help  a train  up  the  hill  out  of  the  yard,  and  it  is  not  believed  that  the 
rule  had  any  intention  of  classifying  helping  trains  out  of  the  yard,  especially 
where  it  had  been  a long-established  practice  as  road  service ; in  fact,  where 
this  practice  has  been  well  established  and  the  points  to  which  trains  could 
be  helped  by  switch  engines  has  also  been  established,  it  is  perfectly  proper  to 
consider  these  points  within  the  switching  limits. 

It  has  always  been  the  practice  to  require  yard  crews  to  assist  trains  out  of 
a yard  as  a part  of  the  regular  assignment,  compensation  therefor  being 
covered  by  yard  rates  without  arbitrary  or  special  allowances.  We  do  not 
understand  that  paragraph  (b)  of  Article  XX  changes  this. 

See  decision  in  case  No.  27/213,  Railway  Board  of  Adjustment  No.  1, 
Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railroad  and  Engineers  and  Firemen. 
The  decision  reads : 

‘‘The  issue  in  this  case  concerns  the  intent  of  paragraph  (&),  Article  XX, 
of  Supplement  24. 

“A  review  of  the  records  clearly  indicates  that  it  has  been  the  practice  on 
this  railroad  for  a number  of  years  to  require  yard  crews  to  assist  trains  out 
of  yard,  compensation  therefor  being  covered  by  yard  rates  without  arbitrary 
or  special  allowances.  The  claim  is  therefore  denied.” 

See  decision  in  case  No.  27/286,  Railway  Board  of  Adjustment  No.  1,  Mobile 
& Ohio  Railroad  and  Engineers,  Firemen,  Conductors,  and  Trainmen.  The 
decision  reads : 

‘‘The  issue  in  this  case  concerns  the  intent  of  paragraph  (&),  Article  XX, 
of  Supplement  24. 

“ Where  it  has  been  the  practice  to  require  yard  crews  to  assist  trains  out 
of  yard  as  a part  of  their  regular  assignment,  compensation  therefor  being 
covered  by  yard  rates  without  arbitrary  or  special  allowances,  no  change  in 
the  established  practice  is  required.  The  claim  is  therefore  denied.” 

Decision. — The  Railroad  Labor  Board  decides  that  paragraph 
(b),  Article  XX,  of  Supplement  24  to  General  Order  No.  27,  issued 
by  the  United  States  Railroad  Administration,  applies  only  when 
yard  engines  assist  trains  beyond  the  switching  limits. 


DECISION  NO.  2942.— DOCKET  2537 

Chicago,  III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Engineer  W.  J.  Clark  and  firemen  for  time 
used  as  helper  in  addition  to  minimum  day  in  switching  service. 
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Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Clark  and  firemen  were  regularly  as- 
signed to  switching  service  East  St.  Paul  yards  between  the  hours  of  7 a.  m. 
and  3 p.  m.  During  the  period  of  their  assignment  they  were  required  to  help 
passenger  trains  between  Union  Depot,  St.  Paul,  and  Como  Avenue,  also 
freight  trains  from  East  St.  Paul  yards  to  Jackson  Street,  all  of  which  was 
performed  during  their  regular  hours  of  assignment  and  for  which  they  were 
allowed  continuous  time  at  yard  rates. 

See  Decision  No.  2941  (VI,  R.  L.  B.  222)  for  a fuller  statement  of 
the  positions  of  the  parties  and  the  issues  involved. 

Decision. — The  Bailroad  Labor  Board  decides  that  paragraph  (b), 
Article  XX  of  Supplement  24  to  General  Order  No.  27,  issued  by 
the  United  States  Railroad  Administration,  applies  only  when  yard 
engines  assist  trains  beyond  the  switching  limits. 


DECISION  NO.  2943.— DOCKET  2538 

Chicago,  III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  S.  Rutherford,  engineer,  and  Geo.  J.  Kelly, 
fireman,  for  compensation  for  one  hour  for  helping  trains  out  of 
yard. 

Statement — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  March  11,  12,  13,  and  15,  1920,  Engineer 
Rutherford  and  Fireman  Kelly,  assigned  to  switching  service  in  Sioux  Falls 
yard,  helped  train  No.  93  to  Summit  Avenue,  for  which  they  were  allowed 
continuous  time  at  yard  rates. 

See  Decision  No.  2941  (VI,  E.  L.  B.  222)  for  a fuller  statement  of 
the  positions  of  the  parties  and  the  issues  involved. 

Decision. — The  Railroad  Labor  Board  decides  that  paragraph  (5), 
Article  XX  of  Supplement  24  to  General  Order  No.  27,  issued  by 
the  United  States  Railroad  Administration,  applies  only  when  yard 
engines  assist  trains  beyond  the  switching  limits. 


DECISION  NO.  2944.— DOCKET  2539 

Chicago,  III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Alvin  Hengel,  engineer,  and  E.  Parenteau, 
fireman,  for  81  miles  at  through-freight  rates  of  pay,  September 
8,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Hengel  and  Fireman  Parenteau  were 
assigned  regularly  to  switching  service  in  Itasca  yard  from  11.45  p.  m.  to 
7.45  a.  m.  On  September  8,  1920,  at  5.30  a.  m.,  this  engine  crew  was  required 
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to  take  a road  engine  and  begin  unloading  gravel  in  the  Itasca  yard.  It 
remained  in  that  service  until  12  noon,  for  which  it  was  paid  continuous  time 
at  road,  or  the  highest  rate  for  the  entire  time  consumed  in  the  yard  and 
work  service. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  provi- 
sions of  paragraph.  (&),  Article  XX  of  Supplement  24  to  General  Order  No. 
27,  reading  as  follows : 

“(6)  Where  regularly  assigned  to  perform  service  within  switching  limits, 
yard  men  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  "When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is 
the  greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed, 
in  addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service.” 

We  contend  that  the  engine  crew  above  referred  to  while  assigned  in  yard 
service  should  not  be  used  in  road  service  except  in  case  of  emergency,  and 
when  it  is  used  in  road  service  during  a period  it  is  assigned  in  yard  service 
it  should  be  compensated  for  time  in  road  service  in  addition  to  the  regular 
yard  pay  without  any  deduction  therefrom  for  the  time  consumed  in  road 
service. 

Carrier's  position. — The  claim  is  based  on  the  provisions  of  paragraph  (6), 
Article  XX  of  Supplement  24  to  General  Order  No.  27.  We  do  not  feel  that 
paragraph  (&)  of  Article  XX  applies,  but  instead  our  schedule  rule  applies. 

The  engineers’  and  firemen’s  schedule  on  page  5,  under  the  heading  “ Switch- 
ing service,”  has  a rule  covering  this  service,  reading  as  follows : 

“ Engineers  and  firemen  in  yard  and  transfer  service  required  to  perform 
wreck  service  a portion  of  the  day  or  night,  or  work  service  in  excess  of  two 
hours  day  or  night  or  to  help  freight  trains  beyond  first  passing  track  outside  of 
yard  limit  board  will  be  allowed  the  highest  rate  for  any  class  of  service  per- 
formed during  the  day  or  night. 

“ The  purpose  of  this  rule  is  to  apply  the  award  as  to  work  or  wreck  service 
and  to  determine  when  a yard  or  transfer  engine  helping  freight  trains  changes 
classification  and  rate,  and  in  no  way  affects  present  assignment  of  switch, 
transfer,  or  helper  service.” 

This  service  was  all  performed  within  the  yard  proper  where  the  engine 
worked  daily. 

Our  schedule  rule  as  to  payment  for  work  service  in  yards  was  not  changed 
by  General  Order  No.  27  or  supplements  thereto.  They  should  be  paid  the 
higher  rate  (work  rate)  and  overtime  after  eight  hours  at  the  higher  rate, 
which  we  maintain  is  the  proper  rate. 

See  decision  in  case  No.  27/231,  Railway  Board  of  Adjustment  No.  1,  Penn- 
sylvania Railroad  system  and  engineers  and  firemen.  The  decision  reads : 

“ If  the  service  performed  by  this  crew  is  properly  classified  as  wreck-train 
service  and  was  paid  for  at  higher  than  yard  rates  prior  to  effective  dates 
supplements  Nos.  15  and  24,  the  higher  rates  shall  apply  for  the  day’s  work. 
Claim  for  two  hours’  arbitrary  payment  at  road  rates  in  addition  to  day’s  pay 
in  yard  service,  is  denied.” 

See  decision  in  case  No.  27/313,  Railway  Board  of  Adjustment  No.  1,  Chicago 
& North  Western  Railway  Co.  and  engineers  and  firemen.  The  decision  reads : 

“ Where  under  rules  or  established  practices  it  is  permissible  to  use  yard 
crews  for  work  or  wrecking  service  within  switching  limits,  no  change  is 
required,  the  higher  rate  being  paid  for  the  entire  day  when  such  service  is 
performed. 

“ If  rules  or  established  practice  require  the  use  of  road  crews  for  work  or 
wrecking  service  within  switching  limits,  yard  crews  must  not  be  used  when 
road  crews  are  available,  but,  if  used  in  emergency,  the  provisions  of  Article 
XX  (b)  of  Supplement  No.  24  will  apply. 

“There  is  no  controversy  as  to  the  application  of  this  article  in  case  yard 
crews  are  used  within  their  tour  of  duty,  in  emergency,  for  work,  wrecking,  or 
other  road  service  outside  of  switching  limits.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 
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DECISION  NO.  2945— DOCKET  2540 

Chicago,  III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  G.  A.  Forbs,  engineer,  and  H.  F.  Beggern, 
fireman,  for  freight  rate  for  miles  run  by  light  passenger  locomotive 
between  terminals  account  of  unbalanced  traffic  in  connection  with 
passenger-train  service. 

Statement. — The  submission  contained  the  following. 

Joint  statement  of  facts. — On  July  31,  1920,  it  was  necessary  to  move  the 
Wisconsin  National  Guard  on  a train  from  Camp  Douglas,  AVis.,  to  Altoona, 
AVis.  Passenger  locomotive  No.  505  was  started  out  of  Elroy,  AVis.,  terminal, 
running  to  Camp  Douglas,  13  miles,  from  which  point  they  hauled  the  AVis- 
consin  National  Guard  to  Altoona,  a freight  terminal.  At  this  point  engine 
No.  505  was  turned,  and  Engineer  Forbs  and  Fireman  Beggern  manned  the 
light  engine,  running  same  to  Elroy,  for  which  they  were  paid  passenger  rates. 

Employees'  position—  Our  contention  in  this  case  is  based  on  paragraph 
( a ),  Article  IV  of  Supplement  24  to  General  Order  No.  27,  reading,  in  part, 
as  follows : 

“(a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and  irregular 
freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer,  work, 
wreck,  construction,  snowplow,  circus  trains,  trains  established  for  the  ex- 
clusive purpose  of  handling  milk,  and  all  other  unclassified  service  shall  be 
as  follows : * * 

This  was  a pool  crew  used  to  handle  a light  engine  from  one  terminal  to 
another  terminal  and  was  not  used  in  passenger  service. 

We  contend  that  under  the  provisions  of  the  above  rule  all  service  not  regu- 
larly assigned  os  specifically  classified  comes  under  the  term  “ unclassified 
service,”  and  Engineer  Forbs  and  Fireman  Beggern  having  run  extra  light 
engine  No.  505  from  Altoona  to  Elroy  on  July  31,  1920,  we  maintain  that  they 
were  in  unclassified  service  and  are  entitled  to  the  freight  rate  of  pay  for 
the  trip. 

Carrier's  position. — This  was  a regular  passenger  engine.  It  handled  the 
passenger  train  to  Altoona  and  was  returned  to  Elroy  to  come  out  on  a 
regular  passenger-run  assignment  and  was  still  in  passenger  service  returning 
light,  as  we  are  required  by  the  Interstate  Commerce  Commission  to  report 
all  such  mileage  as  “ light  passenger  miles.” 

The  Interstate  Commerce  Commission  classification  referred  to  reads  as 
follows : 

“ Light  passenger  locomotive-miles. — Miles  run  by  locomotives,  light,  between 
terminals  or  stations  on  account  of  unbalanced  traffic,  in  connection  with 
passenger-train  service ; miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water ; miles  run  light  to  pick  up 
or  assist  a passenger  train  between  terminals ; miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double-headers ; 
and  miles  run  light  by  locomotives  coming  from  or  going  to  engine  houses  or 
turntables  from  passenger-train  service.” 

The  claim  of  the  men  that  this  was  unclassified  service  does  not  apply,  as 
unclassified  service  is  only  provided  for  under  “ freight  service,”  Article  IV 
of  Supplement  24  to  General  Order  No.  27,  while  by  Interstate  Commerce 
Commission  classification  this  was  passenger  service  and  should  be  paid  for 
as  passenger  miles. 

Case  No.  1596,  Railway  Board  of  Adjustment  No.  1,  AVestern  Pacific  Rail- 
road Co.  and  engineers  and  firemen,  is  a similar  case,  in  which  an  engineer 
handled  a special  passenger  train  and  returned  with  light  engine  to  initial 
point.  It  was  claimed  that  when  he  had  ended  the  run,  handling  passenger 
train,  the  returning  with  light  engine  was  unassigned  service  and  should  have 
resulted  in  the  application  of  the  first-in  first-out  rule,  and  that  he  was  not 
so  used,  which  constituted  a runaround  of  men  on  the  board  at  that  point 
standing  first  out.  The  decision  reads : “ Claim  denied.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 
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Chicago,  III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question . — Claim  of  R.  L.  Olson,  engineer,  and  A.  A.  Nadler,  fire- 
man, for  running  the  second  section  of  passenger  train  No.  12, 
Altoona,  Wis.,  to  Wyeville,  Wis.,  returning  light  engine  to  Alt6ona, 
claiming  100  miles  in  each  direction,  account  of  claiming  that  the 
light  trip  is  unclassified  service. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  June  28,  1921,  Engineer  Olson  and  Fireman 
Nadler  were  used  in  passenger  service  as  second  section  of  passenger  train  No. 
12  from  Altoona  to  Wyeville,  and  were  run  light  with  same  engine  from  Wye- 
ville to  Altoona  on  account  of  unbalanced  traffic  in  connection  with  passenger- 
train  service.  The  men  claim  a light-engine  movement  is  unclassified  service 
and  subject  to  the  rules  covering  unassigned  service. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  paragraph 
(a),  Article  IV  of  Supplement  24  to  General  Order  No.  27,  and  section  10  of 
agreement  effective  March  1,  1921,  reading  in  part  as  follows : 

“(a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and  irregular 
freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer,  work, 
wreck,  construction,  snowplow,  circus  trains,  trains  established  for  the  ex- 
clusive purpose  of  handling  milk,  and  all  other  unclassified  service  shall  be  as 
follows : * * *. 

“ Sec.  10.  Except  as  otherwise  provided  in  this  agreement  or  in  the  hours-of- 
service-law  agreements,  crews  will  be  paid  continuous  time  or  miles  between 
terminals,  with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 
This  was  a pool  crew  used  in  extra  service  between  two  designated  terminals. 
We  contend  that  when  this  engine  crew  arrived  at  Wyeville  on  the  second 
section  of  No.  12  it  had  arrived  at  a terminal  for  that  train,  that  the  trip  in 
passenger  service  was  completed,  and  that  it  was  entitled  to  100  miles.  When 
it  was  required  to  depart  from  Wyeville  and  run  extra  light  to  Altoona  it  began 
a new  day  in  unclassified  service.  On  arrival  at  Altoona  it  had  completed  a 
trip  between  two  established  terminals,  for  which  it  is  entitled  to  a minimum 
of  100  miles  at  freight  rates  under  the  provisions  of  section  10  of  the  agree- 
ment of  March  1,  1921. 

Carrier's  position. — On  the  date  in  question  two  sections  of  this  passenger 
train  were  necessary,  and  it  was  also  necessary  to  return  the  engine  light  to 
balance  the  service  and  get  the  engine  to  where  it  could  be  used.  The  men 
claim  that  when  the  crew  reached  Wyeville  it  had  reached  the  terminal  of 
passenger  trains  and  was  then,  when  returning  light,  in  unclassified  service. 

Unclassified  service  referred  to  in  Supplement  24  is  under  the  general  head 
of  “ freight  service  ” and  does  not  apply  to  passenger  service,  as  provided  by 
the  classification  of  the  Interstate  Commerce  Commission,  as  follows : 

“ Light  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic,  in  connection  with  pas- 
senger-train service ; miles  run  light  between  passenger  trains  and  next  coal- 
ing station  or  water  tank  for  coal  or  water  ; miles  run  light  to  pick  up  or 
assist  a passenger  train  between  terminals ; miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double-headers ; 
and  miles  run  light  by  locomotives  coming  from  or  going  to  engine  houses 
or  turntables  from  passenger-train  service.” 

These  men  were  called  for  passenger  service  and  continued  in  such  until 
return  to  Altoona.  They  did  not  do  any  freight  work  and  should  be  paid  at 
passenger  rates  for  the  entire  trip. 

Case  No.  1596,  Railway  Board  of  Adjustment  No.  1,  Western  Pacific 
Railroad  Co.,  and  engineers  and  firemen,  is  a similar  case,  in  which  an  engi- 
neer handled  a special  passenger  train  and  returned  with  light  engine  to 
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initial  point.  It  was  claimed  that  when  he  had  ended  the  run  handling 
passenger  train,  the  returning  with  light  engine  was  unassigned  service  and 
should  have  resulted  in  the  application  of  the  first-in  first-out  rule,  and  that 
he  was  not  so  used,  which  constituted  a runaround  of  men  on  the  board  at  that 
point  standing  first  out.  The  decision  reads  : “ Claim  denied.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


1 DECISION  NO.  2947.— DOCKET  2545 

Chicago , III.,  February  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  O.  L.  Hovey,  engineer,  and  William  Bur- 
chuck,  fireman,  for  runaround  at  Spooner,  Wis.,  October  28,  1920. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Hovey  and  Fireman  Burchuck  were 
regularly  assigned  in  pool  service  with  Spooner  as  their  home  terminal.  This 
engine  crew  arrived  at  Spooner  at  3.30  p.  m.  on  October  27,  1920.  Engineer 
Guiswite  and  fireman,  also  regularly  assigned  in  pool  service,  arrived  at 
Spooner  at  8.30  p.  m.  on  the  same  date,  and  on  October  28,  1920,  Engineer 
Guiswite  and  fireman  were  run  out  ahead  of  Hovey  and  fireman. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  sections  3, 
4,  and  14  of  Article  XIX,  schedule  of  engineers  and  firemen,  effective  Novem- 
ber 1,  1915,  reading  as  follows : 

“ Engineers  first  out  on  the  extra  board  will  fill  all  temporary  vacancies 
in  pooled  freight,  switching  service,  or  transfer  service,  and  will  hold  same 
for  a period  of  two  days’  work,  or  one  round  trip,  after  which  time  the  run 
will  be  open  to  the  oldest  engineer  applying  for  it. 

“ Engineers  and  firemen  will  be  run  first-in  first-out  in  chain-gang  service, 
and  first-in  first-out  in  extra  service,  respectively,  except  as  otherwise  pro- 
vided. 

“ Firemen  first  out  On  extra  list  will  fill  all  temporary  vacancies  in  freight 
service,  switch  service,  or  transfer  service,  and  will  hold  same  for  a period  of 
10  days,  after  which  time  the  run  will  be  open  to  the  oldest  fireman  applying 
for  it.  A vacancy  is  to  be  considered  temporary  only  when  a fireman  lays 
off.  Firemen  first  out  on  extra  list  will  fill  all  other  vacancies  in  freight 
service  for  one  round  trip,  and  in  transfer  and  switch  service  for  one  day.” 

Under  the  application  of  the  above-quoted  rule,  engine  crews  should  be  run 
first-in  first-out  in  pool  service.  Engineer  Guiswite  and  fireman  arrived  in 
Spooner  in  pool  service  five  hours  after.  Engineer  Hovey  and  Fireman 
Burchuck;  however,  Engineer  Guiswite  and  fireman  were  run  out  of  Spooner 
ahead  of  Hovey  and  Burchuck,  and  due  to  this  fact  the  crew  was  run  around. 

Carrier's  position. — Engineers  Hovey  and  Guiswite  arrived  at  Spooner  as 
stated  in  the  joint  statement  of  facts.  Engineer  Guiswite  was  allowed  to  con- 
tinue in  wrecking  service  on  October  28  at  Cumberland,  22.1  miles  south  of 
Spooner,  where  he  had  been  working  at  the  same  wreck  on  October  27. 

While  it  is  true  that  Engineer  Guiswite,  by  reason  of  having  been  continued 
in  wrecking  service,  left  Spooner  ahead  of  Engineer  Hovey,  who  had  arrived 
at  Spooner  ahead  of  him,  no  time  was  lost  by  Mr.  Hovey  on  this  account,  as 
he  left  Spooner  the  same  day  at  11  a.  m.  in  chain-gang  service.  A check  of  the 
period  from  the  time  of  the  runaround  on  October  28  to  the  end  of  the  month 
shows  that  Engineer  Hovey  earned  $15.37  more  than  Engineer  Guiswite  by 
reason  of  Mr.  Guistwite’s  going  out  of  Spooner  in  wrecking  service  ahead  of 
Mr.  Hovey. 

The  only  schedule  rule  covering  this  claim  is  section  4 of  Article  XIX,  read- 
ing as  follows : 

“ Engineers  and  firemen  will  be  run  first-in  first-out  in  chain-gang  service, 
and  first-in  first-out  in  extra  service,  respectively,  except  as  otherwise  provided.” 
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The  engineers’  and  firemen’s  schedule  does  not  provide  payment  in  any  way 
for  a runaround,  whether  time  is  lost  thereby  or  not,  but  when  men  have  lost  a 
day  by  reason  of  having  been  runaround  through  no  fault  of  their  own  pay  is 
allowed  in  meritorious  cases. 

7 In  this  case  Engineer  Hovey  went  out  the  same  day  at  11  a.  m.  and  did 
not  lose  any  time ; in  fact,  his  earnings  were  increased  as  shown  by  reason  of 
his  not  having  gone  out  in  his  turn.  There  being  no  provision  in  the  schedule 
for  payment  under  the  circumstances,  it  was  declined. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

There  is  no  rule  or  practice  in  effect  on  this  carrier  which  justifies 
the  payment  for  100  miles  in  this  case ; moreover,  the  evidence  clearly 
shows  that  the  claimant  did  not  lose  any  time  by  reason  of  the  alleged 
runaround. 

Horace  Baker. 


SUPPORTING  OPINION 

Engineer  Hovey  and  Fireman  Burchuck  were  regularly  employed 
in  pool  service,  with  Spooner  as  their  home  terminal.  They  arrived 
at  that  point  at  3.30  p.  m.  October  27,  1920.  Engineer  Guiswite  and 
his  fireman  were  also  regularly  employed  in  the  pool  service  and 
arrived  at  Spooner  at  8.30  p m.  October  27,  1920,  but  were  run  out 
ahead  of  Engineer  Hovey  and  Fireman  Burchuck  on  the  following 
date. 

Section  4,  Article  XIX  of  the  agreement,  provides  that  “ engineers 
and  firemen  will  be  run  first-in  first-out  in  chain-gang  service,  and 
first-in  first-out  in  extra  service,  respectively,  except  as  otherwise 
provided,”  and  under  that  rule  the  general  manager  of  the  carrier 
recognized,  in  his  letter  of  July  17,  1922,  that  employees  who  are  run 
around  should  be  paid  100  miles.  Therefore,  the  decision  of  the 
majority  of  the  board  is  justified  under  that  rule  and  the  practice 
established  by  the  carrier  in  connection  therewith.  The  letter  of  the 
general  manager  dated  July  17,  1922,  reads  as  follows: 

St.  Paul,  Minn.,  July  17,  1922. 

Mr.  G.  T.  Maloy, 

Assistant  Auditor  of  Disbursements  Building. 

Dear  Sir  : Claim  of  Engineer  Gregory  and  Fireman  Nadeau : 

With  reference  to  claim  of  Engineer  C.  A.  Gregory  and  Fireman  George 
Nadeau,  June  7,  1920,  account  being  runaround  at  Spooner  by  a circus  train 
which  ran  from  Altoona  to  Itasca. 

It  has  been  decided  that  these  men  are  entitled  to  the  claim  of  100  miles,  and 
I wish  you  would  arrange  for  payment  of  same,  advising  them  in  what  period 
pay  roll  same  will  be  allowed. 

Yours  truly, 

J.  J.  O’Neil,  General  Manager. 

Cy:  L.  Sharpless,  Chairman  BofLE,  Mpls. 

Wm.  Haley,  Chairman  BofLF&E,  St.  Paul. 


W.  L.  McMenimen. 
A.  O.  Wharton. 
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DECISION  NO.  2948— DOCKET  2546 

Chicago,  III.,  February  lJf,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Ehg'inemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  H.  X.  Norman,  engineer,  and  G.  Young, 
fireman,  for  100  miles  for  taking  engine  10  miles,  consuming  2 hours 
and  10  minutes,  for  the  purpose  of  turning,  account  turntable  being 
broken  down  on  October  26,  1920. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Norman  and  Fireman  Young  are  on 
branch-line  passenger  trains  Nos.  40  and  41  between  Elmore,  Minn.,  and  Lake 
Crystal,  Minn.,  a distance  of  43.3  miles  each  direction,  or  a total  mileage  of 
86.6  miles. 

They  begin  work  at  5 a.  m.,  arrive  at  Elmore  at  the  end  of  a round  trip  at 
1.25  p.  m.,  an  8 hours  and  25  minutes  spread.  The  service  is  run  as  short 
turn-around  passenger  service  and  paid  as  such. 

On  the  date  in  question,  on  their  arrival  at  Elmore,  the  final  terminal,  the 
turntable  was  broken  down,  making  it  necessary  to  take  the  engine  to  Blue 
Earth,  Minn,  (distance  9.3  miles),  to  turn  it  on  the  wye,  so  it  would  be  avail- 
able for  the  next  run  out  of  Elmore. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  Articles  IV 
and  XI  of  Supplement  24  to  General  Order  No.  27,  reading  in  part  as  follows : 

“Art.  IV.  {a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and 
irregular  freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer, 
work,  wreck,  construction,  snowplow,  circus  trains,  trains  established  for  the 
exclusive  purpose  of  handling  milk,  and  all  other  unclassified  service  shall  be 
as  follows:  * * *. 

“Art.  XI.  (b)  Engineers,  firemen,  and  helpers  in  pool  or  irregular  freight 
service  may  be  called  to  make  short  trips  and  turn  arounds,  with  the  under- 
standing that  one  or  more  turn  around  trips  may  be  started  out  of  the  same 
terminal  and  paid  actual  miles,  with  the  minimum  of  100  miles  for  a day,  pro- 
vided (1)  that  the  mileage  of  all  trips  does  not  exceed  100  miles,  (2)  that  the 
distance  run  from  the  terminal  to  the  turning  point  does  not  exceed  25  miles, 
and  (3)  that  engineers,  firemen,  or  helpers  shall  not  be  required  to  begin  work 
on  a succeeding  trip  out  of  the  initial  terminal  after  having  been  on  duty  eight 
consecutive  hours,  except  as  a new  day,  subject  to  the  first-in  first-out  rule  or 
practice.” 

Under  the  application  of  the  above-quoted  rule  we  contend  that  this  engine 
crew  on  its  arrival  at  Elmore  on  train  No.  41  had  reached  the  terminal  for  its 
assignment,  and  when  required  to  make  an  additional  trip  out  of  this  terminal 
it  began  a new  day,  and  this  additional  trip  was  in  unclassified  service. 

Carrier's  position. — Taking  the  engine  to  Blue  Earth  to  turn  on  the  wye  on 
account  of  turntable  at  Elmore  being  broken  down  was  incident  to  their  work, 
the  same  as  turning  the  engine  on  the  table  is,  so  that  the  engine  would  be 
available  for  the  next  run  out.  Hostling  and  turning  engine  at  Elmore  is  a 
part  of  the  regular  assignment. 

See  decision  in  case  No.  2279,  Railway  Board  of  Adjustment  No.  1,  Wabash 
Railway  Co.  and  conductors.  The  decision  reads : 

“ Under  the  circumstances  cited  in  this  case  the  board  can  not  sustain  this 
claim.” 

The  men  were  paid  under  the  short  turn-around  passenger  rule,  5 a.  m.  to  3.40 
p.  m.,  10  hours  and  40  minutes,  overtime  after  10  hours.  The  actual  mileage 
was  108  and  the  crew  was  allowed  108  miles  and  40  minutes  overtime. 

Decision. — Under  the  circumstances  of  this  particular  case,  the 
Bailroad  Labor  Board  decides  that  the  claim  of  the  employees  is 
denied. 
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Chicago,  III.,  February  V/,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  O.  Gottlof,  engineer,  and  Paul  Briggs, 
fireman,  for  the  difference  between  the  passenger  rates  and  through- 
freight  rates  for  trips  made  November  5,  7,  12,  18,  and  29,  1921. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Gottlof  and  Fireman  Briggs  were  regu- 
larly assigned  in  short  turn-around  passenger  service  from  Elmore,  Minn.,  to 
Lake  Crystal,  Minn.,  and  return.  On  November  5,  7,  12,  18,  and  29,  1921,  on 
arrival  at  Lake  Crystal  the  turn-around  point  on  their  regular  assignment, 
they  were  required  to  take  their  engine  light  to  Mankato,  Minn.,  for  repairs 
to  engine,  and  return,  after  which  time  they  resumed  work  on  their  regular 
assignment.  They  were  paid  continuous  mileage  at  passenger  rates,  but 
freight  rates  were  claimed. 

Employees'  position. — .Our  contentions  in  this  case  are  based  on  paragraph 
(a)  of  Article  IV,  and  paragraph  (c)  of  Article  VII,  Supplement  24  to  General 
Order  No.  27,  reading  as  follows: 

“Art.  IV.  (a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and 
irregular  freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  trans- 
fer, work,  wreck,  construction,  snowplow,  circus  trains,  trains  established  for 
the  exclusive  purpose  of  handling  milk,  and  all  other  unclassified  service  shall 
be  as  follows : * * *. 

“Art.  VII.  (c)  Road  engineers,  firemen,  and  helpers  performing  more 
than  one  class  of  road  service  in  a day  or  trip  will  be  paid  for  the  entire 
service  at  the  highest  rate  applicable  to  any  class  of  service  performed  with  a 
minimum  of  100  miles  for  the  combined  service.  The  overtime  basis  for  the 
rate  paid  wTill  apply  for  the  entire  trip. 

“ When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip.”  (Through-freight  rates.) 

We  contend  that  under  the  application  of  paragraph  (a)  of  Article  IV  this 
crew  was  in  unclassified  service  when  making  the  light-engine  movement  from 
Lake  Crystal  to  Mankato  and  return ; and  that  when  on  the  regular  assign- 
ment it  is  in  passenger  service,  and  under  the  provisions  of  paragraph  (c)  of 
Article  VII  it  should  have  been  compensated  on  a continuous-time  basis  at  the 
highest  rate  applicable  to  any  class. of  service  performed.  The  overtime  basis 
for  the  rate  paid  will  apply  for  the  entire  trip. 

Carrier's  position. — The  employees  claim  that  when  taking  a light  engine 
from  Lake  Crystal  to  Mankato  for  the  purpose  of  securing  another  engine  to 
return  and  complete  their  trip  they  were  in  unclassified  service  and  should  be 
allowed  the  freight  rate. 

It  is  our  understanding  that  the  classification  made  by  the  Interstate  Com- 
merce Commission  as  to  mileage  determines  this,  as  follows : 

“ Light  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic,  in  connection  with 
passenger-train  service;  miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water : miles  run  light  to  pick  up  or 
assist  a passenger  train  between  terminals ; miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double-headers ; 
and  miles  run  light  by  locomotives  coming  from  or  going  to  enginehouses  or 
turntables  from  passenger-train  service.” 

On  November  5 Engineer  Gottlof  stood  to  come  out  of  Elmore  on  train  No. 
40,  but  through  a mutual  arrangement  that  the  engine  crews  on  these  runs 
have  among  themselves  they  sometimes  relieve  each  other  at  Lake  Crystal  to 
permit  one  or  the  other  of  them  to  get  home.  On  the  date  in  question  Engineer 
Haugen  came  out  of  Elmore  on  train  No.  40  in  place  of  Mr.  Gottlof,  and  Mr. 
Gottlof  deadheaded  with  him  to  Lake  Crystal.  They  arrived  at  Lake  Crystal 
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at  7.30  a.  m.  It  was  intended  that  Engineer  Gottlof  should  take  train  No.  41 
out  of  Lake  Crystal  and  run  trains  Nos.  41,  42,  and  43,  allowing  Engineer 
Haugen  to  go  home  to  St.  James.  On  their  arrival  at  Lake  Crystal  train  No. 
17  had  just  pulled  in,  and  Engineer  Gottlof  advised  Engineer  Haugen  that  he 
could  go  home  and  he,  Gottlof,  would  take  the  light  engine  to  Mankato  and 
back,  in  order  to  let  Mr.  Haugen  get  home  sooner,  which  was  done.  There- 
fore, Engineer  Haugen  ran  train  No.  40  from  Elmore  to  Lake  Crystal.  En- 
gineer Gottlof  with  light  engine  No.  138  left  Lake  Crystal  at  8.15  a.  m.,  arrived 
at  Mankato  at  8.45  a.  in.,  left  Mankato  with  engine  No.  143  at  9.20  a.  in.,  arrived 
at  Lake  Crystal  at  9.50  a.  m.,  left  Lake  Crystal  on  No.  41'  at  11.10  a.  m., 
arrived  at  Elmore  at  12.55  p.  m.,  left  Elmore  on  No.  42  at  3 p.  m.,  changed 
firemen  at  Elmore,  and  arrived  at  Lake  Crystal  at  5.17  p.  m.,  left  Lake  Crystal 
on  train  No.  43  at  9.12  p.  m.,  arrived  at  Elmore  at  10.55  p.  in.,  and  tied  up  at 

11.10  p.  m. 

ifor  the  past  two  or  three  years  engine  crews  have  had  permission  to  change 
in  cases  of  this  kind  in  order  to  permit  one  or  the  other  to  get  home.  There- 
fore they  did  not  violate  any  rules  in  making  this  change.  However,  the  case 
should  be  settled  on  the  basis  of  Engineer  Gottlof  having  come  out  on  train 
No.  40,  which  was  his  regular  run,  and  going  back  on  train  No.  41.  This 
being  the  case,  the  trip  from  Lake  Crystal  to  Mankato  and  return  was  a side 
trip  made  in  the  middle  of  their  assignment  to  change  engine  to  complete  the 
assignment  on  account  of  necessary  work  on  the  engine  they  were  using. 

On  November  7,  1921,  Engineer  Gottlof  came  out  of  Elmore  on  train  No.  40 
at  5.30  a.  m.,  arrived  at  Lake  Crystal  at  7.30  a.  m.,  left  Lake  Crystal  with 
light  engine  No.  143  at  8.10  a.  m.,  arrived  at  Mankato  at  9 a.  m.  with  light 
engine,  left  Mankato  at  9.25  a.  m.  with  engine  No.  138,  arrived  at  Lake  Crystal 
at  9.50  a.  m.,  left  Lake  Crystal  on  train  No.  41  at  11.10  a.  m.,  arrived  at 
Elmore  at  12.52  p.  m.,  and  tied  up  at  1.20  p.  m.  This  was  a side  trip  made 
during  the  course  of  their  regular  assignment,  the  engine  going  to  Mankato 
to  change  oft  for  another  engine  in  order  to  complete  the  assignment,  account 
of  work  being  necessary  on  the  engine  he  was  using. 

On  November  12  Engineer  Gottlof  went  on  duty  at  Elmore  at  2.25  p.  m., 
running  train  No.  42:  left  Elmore  at  3.12  p.  m.,  arrived  at  Lake  Crystal  at 

5.10  p.  m.,  left  Lake  Crystal  with  engine  No.  131  light  at  5.40  p.  m.,  arrived 
at  Mankato  at  6.12  p.  in.,  left  Mankato  at  6.45  p.  m.  with  light  engine  No.  143, 
arrived  at  Lake  Crystal  at  7.15  p.  m.,  left  Lake  Crystal  on  train  No.  43  at  9.20 
p.  m.,  arrived  at  Elmore  at  10.55  p.  m.,  and  tied  up  at  11.20  p.  m.  This  was  a 
side  trip  made  during  the  course  of  the  regular  assignment,  the  engine  going 
to  Mankato  to  change  oft  for  another  engine  to  complete  the  assignment, 
account  of  work  being  necessary  on  engine  he  was  using. 

On  November  18  Engineer  Gottlof  went  on  duty  at  Elmore  at  2.25  p.  m. 
for  train  No.  42 ; left  Elmore  at  2.55  p.  m.,  arrived  at  Lake  Crystal  5.10  p.  m., 
left  Lake  Crystal  at  5.43  p.  m.  with  light  engine  No.  143,  arrived  at  Mankato 
at  6.20  p.  m.,  left  Mankato  with  light  engine  No.  138  at  6.45  p.  m.,  arrived  at 
Lake  Crystal  at  7.20  p.  m.,  left  Lake  Crystal  on  train  No.  43  at  9.12  p.  m., 
arrived  at  Elmore  at  10.55  p.  m.,  and  tied  up  at  11.10  p.  m.  This  was  a side 
trip  made  during  the  course  of  the  regular  assignment,  the  engine  going  to 
Mankato  to  change  off  for  another  engine  to  complete  the  assignment,  account 
of  work  being  necessary  on  engine  he  was  using. 

On  November  29  Engineer  Gottlof  went  on  duty  at  Elmore  at  2.25  p.  m., 
left  Elmore  on  train  No.  42  at  2.55  p.  m.,  arrived  at  Lake  Crystal  at  5.10  p.  m., 
left  Lake  Crystal  at  5.40  p.  m.  with  light  engine  No.  138,  arrived  at  Mankato 
at  6.15  p.  m.,  returning  left  Mankato  at  6.55  p.  m.  with  light  engine  No.  131, 
arrived  at  Lake  Crystal  at  7.25  p.  m.,  left  Lake  Crystal  on  train  No.  43  at 
9.05  p.  m.,  arrived  at  Elmore  at  10.55  p.  m.,  and  tied  up  at  11.10  p.  m.  This 
was  a side  trip  made  during  the  course  of  the  regular  assignment,  the  engine 
going  to  Mankato  to  change  off  for  another  engine  to  complete  the  assignment 
on  account  of  work  being  necessary  on  engine  he  was  using. 

On  November  30  Engineer  Gottlof  went  on  duty  at  Elmore  at  2.25  p.  m. 
for  train  No.  42,  left  Elmore  at  3 p.  m.,  arrived  at  Lake  Crystal  at  5.10  p.  m., 
left  Lake  Crystal  at  5.25  p.  m.  with  engine  No.  311,  which  was  the  same  engine 
he  had  taken  into  Lake  Crystal  on  No.  42,  arrived  at  St.  James  at  6.05  p.  m., 
left  St.  James  at  6.58  p.  m.  with  light  engine  No.  135,  arrived  at  Lake  Crystal 
at  7.30  p.  m.,  left  Lake  Crystal  on  No.  43  at  9.10  p.  m.,  arrived  at  Elmore  at 
10.55  p.  m.,  and  tied  up  at  11.10  p.  m.  This  was  a side  trip  made  during  the 
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course  of  the  regular  assignment,  the  engine  going  to  St.  James  to  change  off 
for  another  engine  to  complete  the  assignment  on  account  of  work  being  neces- 
sary on  engine  he  was  using. 

These  runs  are  all  paid  under  the  short  turn-around  passenger  rule  and  the 
extra  side  trips  were  all  made  to  change  engines  on  account  of  work  being 
needed  on  them  in  order  that  they  could  complete  their  regular  assignment 
and  were  made  during  the  time  of  and  before  completion  of  the  regular 
assignment.  Had  the  side  trips  not  been  made  the  crew  would,  by  reason  of 
release  at  Lake  Crystal,  have  been  allowed  overtime  after  10  hours,  while, 
by  reason  of  side  trip  not  allowing  necessary  release  time,  they  would  be 
allowed  overtime  after  8 hours. 

Decision . — Under  the  facts  and  circumstances  of  this  particular 
case,  the  claim  of  the  employees  is  denied. 


DECISION  NO.  2950.— DOCKET  2547 
Chicago , III.,  February  Ilf,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question . — Claim  of  G.  Kasenow,  engineer,  and  H.  Holmgren, 
fireman,  for  100  miles  from  Elroy,  Wis.,  to  Wyeville,  Wis.,  and  183 
miles  from  Wyeville  to  Minneapolis,  Minn.,  in  passenger  service. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Kasenow  and  Fireman  Holmgren  were 
in  regularly  assigned  passenger  service  on  trains  Nos.  21  and  22  between 
Minneapolis  and  Wyeville,  a distance  of  183.1  miles,  on  train  No.  21  on  account 
of  running  via  Black  River  Falls,  Wis. 

On  arrival  at  Wyeville,  February  6,  1921,  it  was  necessary  to  run  an  engine 
from  Wyeville  to  Elroy,  a ‘distance  of  22.5  miles,  to  have  work  done  on  the 
engine.  This  engine  and  crew  were  ordered  to  leave  Elroy  and  run  light  to 
Wyeville,  a distance  of  22.5  miles,  at  which  point  they  took  their  regular  run, 
No.  21,  Wyeville  to  Minneapolis,  a distance  of  183.1  miles.  They  were  allowed 
actual  miles  run  from  Elroy  to  Minneapolis,  or  205  miles. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  paragraph 
(a)  of  Article  IV  and  paragraph  (&)  of  Article  XI,  Supplement  24  to  General 
Order  No.  27,  reading  in  part  as  follows : 

“Article  IV.  (a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and 
irregular  freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer, 
work,  wreck,  construction,  snowplow,  circus  trains,  trains  established  for  the 
exclusive  purpose  of  handling  milk,  and  all  other  unclassified  service  shall  be 
as  follows:  * * 

“Article  XI.  (6)  Engineers,  firemen,  and  helpers  in  pool  or  irregular  freight 
service  may  be  called  to  make  short  trips  and  turn  arounds,  with  the  under- 
standing that  one  or  more  turn-around  trips  may  be  started  out  of  the  same 
terminal  and  paid  actual  miles,  with  a minimum  of  100  miles  for  a day,  pro- 
vided (1)  that  the  mileage  of  all  the  trips  does  not  exceed  100  miles,  (2)  that 
the  distance  run  from  the  terminal  to  the  turning  point  does  not  exceed  25 
miles,  and  (3)  that  engineers,  firemen,  or  helpers  shall  not  be  required  to  begin 
work  on  a succeeding  trip  out  of  the  initial  terminal  after  having  been  on  duty 
eight  consecutive  hours,  except  as  a new  day,  subject  to  the  first-in  first-out  rule 
or  practice.” 

Under  the  application  of  the  above-quoted  rule  we  contend  that  a short  trip 
can  not  be  coupled  with  a straightaway  run  and  paid  for  on  a continuous- 
time basis.  We  maintain  that  this  engine  crew  should  have  been  allowed 
compensation  on  the  basis  of  a minimum  day  for  the  trip  in  unassigned 
service  from  Elroy  to  Wyeville,  and  181  miles  for  the  trip  on  their  regular 
assignment  from  Wyeville  to  Minneapolis. 
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Carrier's  position. — To  have  the  engine  available  at  Wyeville  for  their  run 
on  February  7,  1921,  on  train  No.  21,  it  was  necessary  to  run  the  engine  light 
from  Elroy  to  Wyeville  to  go  out  on  the  regular  assignment. 

In  making  their  claim  the  employees  quoted  memorandum  15-19,  issued  by 
the  United  States  Railroad  Administration,  in  answer  to  question  on  the 
application  of  Article  XI  (&)  of  Supplement  24  to  General  Order  No.  27. 
Memorandum  15-19  reads  as  follows : 

“ Decision. — Practice  of  coupling  short  turn-around  trips  with  straightaway 
is  eliminated.  Article  XI  (6)  of  Supplement  15  provides  the  only  manner  in 
which  short  trips  and  turn-around  runs  in  pool  or  irregular  freight  service 
may  be  operated  out  of  a terminal.” 

Answer  to  memorandum  15-86  reads  as  follows : 

“Decision. — Article  XI  (&)  of  Supplement  15  provides  the  only  manner  in 
which  short  trips  and  turn-around  runs  may  be  operated  out  of  a terminal. 
Practice  of  coupling  short  turn-around  trips  with  straightaway  runs  is  elimi- 
nated. Under  the  supplement,  call  should  specify  ‘ short  turn-around  service.’  ” 

Memorandum  15-19  refers  to  runs  in  pool  and  irregular  freight  service  and 
memorandum  15-86  refers  to  coupling  short  turn-around  trips  with  straight- 
away runs ; neither  of  these  apply. 

It  is  our  understanding  that  this  was  a straightaway  trip  from  Elroy  to 
Minneapolis  in  passenger  service,  as  defined  by  the  following : 

“ Light  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic  in  connection  with 
passenger-train  service ; miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water ; miles  run  light  to  pick  up  or 
assist  a passenger  train  between  terminals;  miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double  headers ; and 
miles  run  light  by  locomotives  coming  from  or  going  to  engine  houses  or  turn- 
tables from  passenger-train  service.” 

Article  II,  “ Basic  day,”  and  Article  III,  “ Overtime,”  Supplement  24  to  Gen- 
eral Order  No.  27,  provide  the  only  manner  of  payment  for  such  service,  and  we 
feel  that  the  crew  has  been  properly  paid. 

Case  No.  1596,  Railway  Board  of  Adjustment  No.  1,  Western  Pacific  Railroad 
Co.  and  engineers  and  firemen,  is  a similar  case,  in  which  engineer  handled  a 
special  passenger  train  and  returned  with  light  engine  to  initial  point.  It  was 
claimed  that  when  he  had  ended  the  run  handling  passenger  train,  then  return- 
ing with  light  engine,  was  unassigned  service  and  should  have  resulted  in  the 
application  of  the  first-in  first-out  rule,  and  that  he  was  not  so  used,  which  con- 
stituted a runaround  of  men  on  the  board  at  that  point  standing  first  out.  The 
decision  reads : “ Claim  denied.” 

Decision . — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  disclosed  in  this  particular  case  the  claim  of  the 
employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

All  of  the  service  performed  in  this  case  was  properly  classified  as 
passenger  service,  payment  for  which  is  governed  by  Article  III  (b) , 
Supplement  24  to  General  Order  27,  reading  in  part  as  follows : 

Engineers,  firemen,  and  helpers  on  other  passenger  runs  shall  be  paid  over- 
time on  a speed  basis  of  20  miles  per  hour,  computed  continuously  from  the 
time  required  to  report  for  duty  until  released  at  the  end  of  the  last  run. 
Overtime  shall  be  computed  on  the  basis  of  actual  overtime  worked  or  held  for 
duty,  except  that  when  the  minimum  day  is  paid  for  the  service  performed, 
overtime  shall  not  accrue  until  the  expiration  of  five  hours  from  the  time  of 
first  reporting  for  duty  * * *. 

Had  two  classes  of  service  actually  been  performed  as  alleged,  but 
which  is  not  the  case,  payment  would  have  been  governed  by  Article 
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VII  (d),  Supplement  24  to  General  Order  27,  reading  in  part  as 
follows : 

Iload  engineers,  firemen,  and  helpers  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed,  with  a minimum  of  100  miles  for 
the  combined  service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the 
entire  trip  * * *. 

This  is  simply  another  method  of  attempting  to  secure  a day’s  pay 
for  service  not  performed,  which  is  neither  just  nor  reasonable; 
neither  is  it  justified  by  provisions  of  any  rules  or  practices  in  effect 
on  this  carrier. 

Horace  Baker. 


SUPPORTING  OPINION 

The  engine  crew  involved  in  this  dispute  was  regularly  assigned  to 
passenger  service  operating  between  Minneapolis  and  Wyeville,  a 
distance  of  183.1  miles.  On  arrival  at  Wyeville  on  February  6,  1921, 
it  was  required  to  run  light  from  Wyeville  to  Elroy,  a distance  of 
22.5  miles,  to  have  work  done  on  the  engine,  after  which  it  returned 
with  light  engine  to  Wyeville  and  took  the  regular  run  from  that 
point  to  Minneapolis. 

This  crew  claimed  pay  for  an  additional  100  miles  for  the  trip 
from  Wyeville  to  Elroy  and  return,  which  was  an  independent  trip 
made  in  unclassified  service.  In  accordance  with  the  provisions  of 
paragraph  ( a ),  Article  IV  of  Supplement  24  to  General  Order  No. 
27,  it  is  entitled  to  pay  for  100  miles  at  the  through-freight  rate  for 
the  unclassified  service,  in  addition  to  pay  for  their  regular  assign- 
ment. The  article  referred  to  reads  in  part  as  follows : 

Rates  for  engineers,  firemen,  and  helpers  in  through  and  irregular  freight, 
pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer,  work,  wreck,  con- 
struction, snowplow,  circus  trains,  trains  established  for  the  exclusive  purpose 
of  handling  milk,  and  all  other  unclassified  service  shall  be  as  follows:  * * *. 
( Through-freight  rates. ) 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  2951— DOCKET  2548 

Chicago,  III.,  February  lJf,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  C.  G.  McCauley,  engineer,  and  C.  E.  Mack, 
fireman,  for  100  miles  at  freight  rate  from  Spooner,  Wis.,  to  Itasca, 
Wis.,  164  miles  and  12  minutes  overtime,  from  Itasca  to  Superior, 
Wis.,  and  to  Altoona,  Wis.,  at  the  passenger  rate,  and  100  miles  at 
the  freight  rate  from  Altoona  to  Spooner,  August  8,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  McCauley  and  Fireman  Mack  were 
called  at  Spooner  to  run  light  to  Superior,  a distance  of  72.5  miles,  to  move  a 
train  of  National  Guardsmen  from  Superior  to  Altoona,  a distance  of  156.7 
miles,  at  which  point  they  were  delivered  to  the  eastern  division  for  move- 
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merit  east,  and  the  passenger  engine  returned  light  to  Spooner,  a distance  of 
84.2  miles,  for  which  the  crew  was  allowed  continuous  mileage  at  passenger 
rates,  a total  of  316  ir  les. 

Employees'  positior,. — Our  contentions  in  this  case  are  based  on  the  provi- 
sions of  paragraph  ( a ),  Article  IV  of  Supplement  24  to  General  Order  No.  27, 
and  section  10  of  agreement  effective  March  1,  1921,  reading  in  part  as 
follows : 

“Art.  IV.  (a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and 
irregular  freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer, 
work,  wreck,  construction,  snowplow,  circus  trains,  trains  established  for  the 
exclusive  purpose  of  handling  milk,  and  all  other  unclassified  service  shall  be 
as  follows : * * 

“ Sec.  10.  Except  as  otherwise  provided  in  this  agreement  or  in  the  hours- 
of -service-law  agreements,  crews  will  be  paid  continuous  time  or  miles  between 
terminals,  with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 

We  contend  that  under  the  provisions  of  paragraph  (a)  of  Article  IV  above 
quoted  this  engine  crew  was  in  unclassified  service  while  making  the  light- 
engine  movement  from  Spooner  to  Itasca,  and  that  on  arrival  at  Itasca  it 
had  completed  a trip  between  two  terminals  for  which  it  is  entitled  to  a 
minimum  of  100  miles  at  the  freight  rates  under  the  provisions  of  section  10 
of  agreement,  effective  March  1,  1921,  above  quoted.  We  agree  that  this  engine 
crew  should  be  compensated  under  the  provisions  of  the  passenger  rates  and 
rules  for  the  trip  in  extra  passenger  service  between  Superior  and  Altoona, 
but  we  maintain  that  when  it  had  delivered  the  passenger  train  at  the  Altoona 
terminal  the  trip  in  passenger  service  was  completed  and  the  crew  should 
have  been  allowed  164  miles  at  the  passenger  rates  for  this  trip.  We  further 
contend  that  when  this  engine  crew  was  required  to  depart  from  Altoona  and 
run  extra  light  to  Spooner  it  had  begun  a new  day  in  unclassified  service, 
and  on  arrival  at  Spooner  it  had  completed  a trip  between  two  terminals 
for  which  it  was  entitled  to  a minimum  of  100  miles  at  the  freight  rates  under 
the  provisions  of  section  10  of  agreement  effective  March  1,  1921,  as  quoted 
above. 

Carrier's  position. — For  movement  of  National  Guard  from  Superior  to 
Altoona  requiring  extra  passenger  service,  Engineer  McCauley  and  Fireman 
Mack  were  called  for  passenger  service  which  required  the  engine  to  go  light 
to  Superior,  from  which  point  they  would  handle  the  Superior  National  Guard 
to  Altoona,  deliver  them  to  the  eastern  division,  and  return  light  to  Spooner. 
Decision  in  case  No.  27/137,  referred  to  in  the  claim,  was  a case  of  combining 
a trip  in  freight  service  with  a trip  in  passenger  service,  which  was  not  done 
by  us,  and  decision  in  case  No.  27/137  does  not  apply. 

Our  method  of  payment  has  always  been  when  running  light  engine  either 
to  take  a passenger  train  or  returning  after  making  a passenger  trip  to  pay 
the  regular  passenger  rate  or  the  same  rate  we  would  pay  the  men  for  running 
the  same  engine  in  passenger  service.  We  do  not  understand  that  Supplement 
24  to  General  Order  No.  27  changed  this. 

It  is  claimed  that  when  this  crew  reached  Itasca  it  had  reached  a terminal, 
as  it  was  in  unclassified  service.  Itasca  is  not  a terminal  for  passenger  trains. 

Unclassified  service  referred  to  in  Supplement  24  is  under  the  general  head 
of  “ freight  service  ” and  does  not  apply  to  passenger  service  as  provided  by 
classification  of  Interstate  Commerce  Commission  reading  as  follows : 

“ Light  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic,  in  connection  with 
passenger-train  service;  miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water ; miles  run  light  to  pick  up 
or  assist  a passenger  train  between  terminals ; miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double  headers ; and 
miles  run  light  by  locomotives  coming  from  or  going  to  engine  houses  or  turn- 
tables from  passenger-train  service.” 

These  men  were  called  for  passenger  service  and  continued  in  such  until 
their  return  to  Spooner.  They  did  not  do  any  freight  work  and  should  be  paid 
at  passenger  rates  for  the  entire  trip. 

Case  1596,  Railway  Board  of  Adjustment  No.  1,  Western  Pacific  Railroad 
Co.  and  engineers  and  firemen,  is  a similar  case,  in  which  an  engineer  handled 
a special  passenger  train  and  returned  with  light  engine  to  initial  point. 
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It  was  claimed  that  when  he  had  ended  the  run  handling  passenger  train, 
the  returning  with  light  engine  was  unassigned  service  and  should  have  re- 
sulted in  the  application  of  the  first-in-first-out  rule,  and  that  he  was  not  so 
used,  which  constituted  a runaround  of  men  on  the  board  at  that  point  stand- 
ing first  out.  The  decision  reads  : “ Claim  denied.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees 
concerned  shall  be  paid  miles  or  hours,  whichever  is  greater,  from 
Spooner  to  Altoona  by  way  of  Superior,  and  100  miles  from  Altoona 
to  Spooner,  all  at  passenger  rates. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

All  of  the  service  performed  in  this  case  was  properly  classified  as 
passenger  service,  payment  for  which  is  governed  by  Article  III  (b) 
of  Supplement  24  to  General  Order  No.  27,  reading  in  part  as 
follows : 

Engineers,  firemen,  and  helpers  on  other  passenger  runs  shall  be  paid  over- 
time on  a speed  basis  of  20  miles  per  hour  computed  continuously  from  the 
time  required  to  report  for  duty  until  released  at  the  end  of  the  last  run. 
Overtime  shall  be  computed  on  the  basis  of  actual  overtime  worked  or  held 
for  duty,  except  that  when  the  minimum  day  is  paid  for  the  service  performed 
overtime  shall  not  accrue  until  the  expiration  of  five  hours  from  the  timq  of 
first  reporting  for  duty  * * *. 

Had  two  classes  of  service  actually  been  performed  as  alleged,  but 
which  is  not  the  case,  payment  would  have  been  governed  by 
Article  VII  ( c ) of  Supplement  24  to  General  Order  No.  27,  read- 
ing in  part  as  follows : 

Road  engineers,  firemen,  and  helpers  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed  with  a minimum  of  100  miles  for 
the  combined  service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the 
entire  trip  * * *. 

This  is  simply  another  method  of  attempting  to  secure  a day’s  pay 
for  service  not  performed,  which  is  neither  just  nor  reasonable, 
neither  is  it  justified  by  provisions  of  any  rules  or  practices  in  effect 
on  this  carrier. 

Horace  Baker. 

SUPPORTING  OPINION 

This  engine  crew  ran  a light  engine  from  Spooner  to  Itasca  in 
unclassified  service  and  completed  a trip  to  an  established  terminal 
for  that  kind  of  service  when  it  arrivecPat  the  latter  point,  and  under 
the  provisions  of  paragraph  ( a ),  Article  IV,  of  Supplement  24 
to  General  Order  No.  27,  the  crew  is  entitled  to  a minimum  day  of 
100  miles  at  through-freight  rates.  Paragraph  {a)  of  Article  IV 
reads  as  follows : 

FREIGHT  SERVICE 

Rates  for  engineers,  firemen,  and  helpers  in  through  and  irregular  freight, 
pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer,  work,  wreck,  con- 
struction, snowplow,  circus  trains,  trains  established  for  the  exclusive  purpose 
of  handling  milk,  and  all  other  unclassified  service  shall  be  as  follows  : * * *. 

(Through  freight  rates.) 
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When  the  crew  was  required  to  depart  from  Itasca  in  passenger 
service  a new  day  began  and  continued  until  it  delivered  the  passen- 
ger train  to  Altoona  and  was  relieved.  It  is  entitled  to  passenger  pay 
separate  and  apart  from  the  pay  for  the  unclassified  service  under 
Article  II  of  Supplement  24  to  General  Order  No.  27,  which  reads 
as  follows : 

PASSENGER  SERVICE 

One  hundred  miles  or  less  (straightaway  or  turn  around),  five  hours  or  less, 
except  as  provided  in  Article  III,  section  (a),  shall  constitute  a day’s  work: 
miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rate  provided,  according 
to  class  of  engine. 

The  decision  of  the  majority  of  the  board  was  justified  under  the 
rules  of  the  agreement. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  2952.— DOCKET  2549 

Chicago,  III.,  February  lJf,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Ehginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  R.  It.  Jenkins,  engineer,  and  E.  Johnson,  fire- 
man, for  100  miles  for  short  turn-around  trip  from  Worthington, 
Minn.,  to  Magnolia,  Minn.,  in  addition  to  pay  for  regular  assigned 
run  from  Worthington  to  Minneapolis,  Minn.,  December  28,  1920. 
Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Jenkins  and  Fireman  Johnson  were 
regularly  assigned  to  passenger  trains  Nos.  11  and  16,  between  Minneapolis 
and  Worthington,  a distance  of  186  miles. 

On  December  28,  1920,  they  reported  for  duty  at  1 a.  m.  to  come  out  on  their 
assigned  run,  No.  16,  which  consists  of  equipment,  running  on  as  train  No. 
82,  Mitchell,  S.  Dak.,  to  Worthington,  on  the  Sioux  Falls  line. 

After  they  had  come  on  duty  and  were  waiting  for  No.  82’s  arrival,  the 
dispatcher,  at  1.08  a.  m.,  received  the  first  advice  of  No.  82’s  engine  trouble. 
Engineer  Jenkins  and  Fireman  Johnson  were  on  duty  waiting  for  No.  82  with 
their  equipment  for  No.  16  to  arrive,  and  they  backed  out  to  Magnolia  with 
light  engine,  brought  in  delayed  passenger  train  No.  82,  and  continued  on  to 
Minneapolis  with  this  same  train  on  their  regular  assignment.  They  were 
paid  actual  miles  run,  Worthington  to  Magnolia  to  Minneapolis. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  pro- 
visions of  paragraph  (b)  of  Article  III,  paragraph  (a)  of  Article  IV,  and 
paragraphs  (a)  and  (c)  of  Article  VII,  Supplement  24  to  General  Order  No. 
27,  reading  as  follows  : 

“Art.  III.  ( b ) Engineers,  firemen,  and  helpers  on  other  passenger  runs 
shall  be  paid  overtime  on  a speed  basis  of  20  miles  per  hour,  computed  con- 
tinuously from  the  time  required  to  report  for  duty  until  released  at  the  end 
of  the  last  run.  Overtime  shall  be  computed  on  the  basis  of  actual  overtime 
worked  or  held  for  duty,  except  that  when  the  minimum  day  is  paid  for  the 
service  performed,  overtime  shall  not.  accrue  until  the  expiration  of  five  hours 
from  the  time  of  first  reporting  for  duty. 

“ When  a more  favorable  overtime  rule  exists  such  rule  may  be  retained, 
in  which  event  this  section  will  not  apply.” 

“Art.  IV.  (a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and 
irregular  freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer, 
work,  wreck,  construction,  snowplow,  circus  trains,  trains  established  for  the 
exclusive  purpose  of  handling  milk,  and  all  other  unclassified  service  shall  be 
as  follows:  * * (Through -freight  rates.) 
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“Art.  VII.  (c)  Iioad  engineers,  firemen,  and  helpers  performing  more 
than  one  class  of  road  service  in  a day  or  trip  will  be  paid  for  the  entire 
service  at  the  highest  rate  applicable  to  any  class  of  service  performed  with  a 
minimum  of  100  miles  for  the  combined  service.  The  overtime  basis  for  the 
rate  paid  will  apply  for  the  entire  trip. 

“ When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  day’s  work  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip.” 

We  contend  that  when  this  engine  crew  was  required  to  make  a light-engine 
movement  from  Worthington  to  Magnolia  it  was  in  unclassified  service  and 
subject  to  the  provisions  of  section  (a)  of  Article  IV,  which  provides  for  a 
freight  rate  for  unclassified  service.  As  the  crew  turned  at  Magnolia  and  ran 
train  No.  82,  a passenger  train,  from  Magnolia  to  Worthington  on  its  arrival 
at  Worthington  the  crew  had  completed  a day  in  accord  with  the  provisions 
of  section  (a)  of  Article  VII.  In  making  this  round  trip  the  engine  crew 
performed  two  classes  of  service,  and  under  the  provisions  of  section  (c)  of 
Article  VII  it  should  have  been  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed  with  a minimum  of  100  miles  for 
the  combined  service.  On  arrival  at  Worthington  this  crew  was  required  to 
begin  work  on  the  regular  assignment  and  ran  train  No.  16  to  Minneapolis, 
a distance  of  187  miles.  We  maintain  it  was  then  subject  to  the  provisions 
of  section  (&)  of  Article  III. 

Carrier's  position. — The  train  dispatcher  sent  a message  to  Conductor  Grigsby 
at  Worthington  directing  him  to  take  the  engine  that  was  to  handle  No.  16 
(the  only  engine  available)  back  to  Magnolia  and  handle  train  No.  82  to 
Worthington. 

The  employees  in  presenting  the  claim  have  referred  to  paragraphs  (u)  and 
(c)  of  Article  VII,  Supplement  24  to  General  Order  No.  27,  and  also  to  Article 
XI  of  Supplement  24. 

Paragraph  (a)  of  Article  VII  merely  defines  a day’s  work,  either  straight- 
away or  turn  around.  Paragraph  ( c ) of  Article  VII  provides  that  where  more 
than  one  class  of  road  service  in  a day  or  trip  is  performed  the  crew  will  be 
paid  the  highest  rate  applicable.  The  employees  also  refer  to  Article  XI  of 
Supplement  No.  24,  which  covers  other  than  passenger  service,  and  it  is  our 
contention  that  the  case  in  question  is  passenger  service  only. 

The  employees  also  refer  to  memoranda  15-19  and  memoranda  15-86. 
These  refer  only  to  freight  service.  Therefore,  in  sending  a light  passenger 
engine  and  crew  from  Worthington  to  Magnolia,  as  was  done  in  this  case,  to 
get  the  equipment  and  continue  through  on  the  regular  assignment,  was  pas- 
senger service  as  classified  by  the  Interstate  Commerce  Commission,  as 
follows : 

“Light  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic,  in  connection  with 
passenger-train  service;  miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water ; miles  run  light  to  pick  up  or 
assist  a passenger  train  between  terminals ; miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double-headers ; 
and  miles  run  light  by  locomotives  coming  from  or  going  to  engine  houses  or 
turntables  from  passenger-train  service.” 

The  trip  from  Worthington  to  Magnolia  and  return  for  the  purpose  of  bring- 
ing in  a passenger  train  with  disabled  engine  was  made  after  this  crew  had 
gone  on  duty,  and  was  therefore  a side  trip  made  during  the  course  of  their 
assignment  and  before  the  beginning  of  their  assignment,  and  was  passenger 
service. 

Case  No.  1596,  Railway  Board  of  Adjustment  No.  1,  Western  Pacific  Railroad 
Co.,  and  engineers  and  firemen,  is  a similar  case,  in  which  an  engineer  handled 
special  passenger  train  and  returned  with  light  engine  to  initial  point.  It  was 
claimed  that  when  he  had  ended  the  run  handling  passenger  train,  the  re- 
turning with  light  engine  was  unassigned  service  and  should  have  resulted 
in  the  application  of  the  first-in  first-out  rule,  and  that  he  was  not  so  used, 
which  constituted  a runaround  of  men  On  the  board  at  that  point  standing 
first  out.  The  decision  reads  : “ Claim  denied.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees 
concerned  shall  be  paid  100  miles  for  the  trip  from  Worthington  to 
Magnolia  and  return  at  passenger  rates  in  addition  to  pay  for  their 
regular  assigned  run  from  Worthington  to  Minneapolis. 
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DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

All  of  the  service  performed  in  this  case  was  properly  classified  as 
passenger  service,  payment  for  which  is  governed  by  Article  III 
(5),  Supplement  24  to  General  Order  27,  reading  in  part  as  follows: 

Engineers,  firemen,  and  helpers  on  other  passenger  runs  shall  be  paid  over- 
time on  a speed  basis  of  20  miles  per  hour  computed  continuously  from  the  time 
required  to  report  for  duty  until  released  at  the  end  of  the  last  run.  Overtime 
shall  be  computed  on  the  basis  of  actual  overtime  worked  or  held  for  duty, 
except  that  when  the  minimum  day  is  paid  for  the  service  performed  overtime 
shall  not  accrue  until  the  expiration  of  five  hours  from  the  time  of  first  re- 
porting for  duty  * * *. 

Had  two  classes  of  service  actually  been  performed  as  alleged,  but 
which  is  not  the  case,  payment  would  have  been  governed  by  Article 
YII  (c)  of  Supplement  24  to  General  Order  No.  27,  reading  in  part 
as  follows: 

Road  engineers,  firemen,  and  helpers  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed  with  a minimum  of  100  miles  for 
the  combined  service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the 
entire  trip  * * * . 

This  is  simply  another  method  of  attempting  to  secure  a day’s  pay 
for  service  not  performed,  which  is  neither  just  nor  reasonable, 
neither  is  it  justified  by  provisions  of  any  rules  or  practices  in  effect 
on  this  carrier. 

Horace  Baker. 

SUPPORTING  OPINION 

The  engine  crew  involved  in  this  dispute  was  regularly  assigned  to 
passenger  service  operating  between  Minneapolis  and  Worthington, 
a distance  of  186  miles,  and  on  December  28,  1920,  after  it  had 
reported  for  duty  at  Worthington  and  before  the  train  had  arrived 
at  the  terminal,  it  was  called  to  make  a trip  to  Magnolia,  a point  26 
miles  west  of  Vforthingtom  to  bring  in  train  No.  82  on  account  of  an 
engine  failure.  After  arriving  at  Worthington  with  train  82  the 
crew  was  run  through  to  Minneapolis  on  its  regular  assignment  and 
claimed  pay  for  an  additional  100  miles  for  the  trip  from  Worth- 
ington to  Magnolia  and  return,  which  was  in  no  way  connected  with 
the  regular  run,  and  the  service  was  performed  off  the  regular  dis- 
trict and  was  an  independent  trip  made  in  unclassified  service  prior 
to  starting  on  the  regular  assigned  run. 

In  accordance  with  the  provisions  of  paragraph  ( a ),  Article  IY, 
of  Supplement  24  to  General  Order  No.  27,  they  are  entitled  to  pay 
for  100  miles  at  the  through- freight  rate  in  addition  to  pay  for  their 
regular  assignment.  The  rule  referred  to  reads  as  follows : 

Rates  for  engineers,  firemen,  and  helpers  in  through  and  irregular  freight, 
pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer,  work;  wreck, 
construction,  snowplow,  circus  trains,  trains  established  for  the  exclusive  pur- 
pose of  handling  milk,  and  all  other  unclassified  service  shall  be  as  follows : 
* * *•  (Through  freight  rates.) 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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Chicago,  III.,  February  1J/,  1025 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  S.  J.  Rutherford,  engineer,  and  H.  D.  McRill, 
fireman,  who  worked  on  regular  assignment  December  18,  1920,  from 

6.30  a.  m.  until  2.30  p.  m.,  Sioux  Falls  yard.  Crew  was  called  for 
extra  engine  in  switching  service  at  5.30  a.  m.  Sunday,  December  19, 
and  worked  until  1.30  p.  m.  The  claim  is  made  for  eight  hours  at 
time  and  one-half  rate  account  of  being  used  twice  within  a 24-hour 
period. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Rutherford  and  Fireman  McRill  are 
regularly  assigned  to  switching  service  at  Sioux  Falls  yard  from  6.30  a.  m.  until 

2.30  p.  m.,  daily,  except  Sunday.  There  being  no  regularly  assigned  crew  in 
the  yard  on  Sunday,  Engineer  Rutherford  and  Fireman  McRill  were  called 
for  extra  service  in  Sioux  Falls  yard,  5.30  a.  m.  Sunday,  December  19,  and 
were  allowed  seven  hours  at  regular  rates  and  one  hour  at  time  and  one-half. 

Employees’  position. — Our  contentions  in  this  case  are  based  on  the  provisions 
of  Article  XIV,  Supplement  24  to  General  Order  No.  27,  reading  as  follows : 

“ Except  when  changing  off,  where  it  is  the  practice  to  work  alternately  days 
and  nights  for  certain  periods,  working  through  two  shifts  to  change  off,  or 
where  exercising  seniority  rights  from  one  assignment  to  another,  or  when 
extra  men  are  required  by  schedule  rules  to  be  used  (any  rules  to  the  con- 
trary to  be  changed  accordingly),  all  time  worked  in  excess  of  8 hours’  con- 
tinuous service  in  a 24-hour  period  shall  be  paid  for  as  overtime,  on  the  minute 
basis,  at  one  and  one-half  times  the  hourly  rate,  according  to  class  of  engine. 

“ This  rule  applies  only  to  service  paid  on  the  hourly  or  daily  basis  and  not 
to  service  paid  on  mileage  or  road  basis.” 

Under  the  application  of  the  above-quoted  rule,  we  contend  that  this  engine 
crew  should  have  been  allowed  compensation  for  eight  hours  at  time  and  one- 
half  time,  due  to  the  fact  that  it  was  required  to  work  a second  shift  in  switch- 
ing service  within  a 24-hour  period. 

Carrier's  position. — The  bulletin  notice  of  engines  working  at  Sioux  Falls, 
in  effect  at  that  time,  is  as  follows : 

Bulletin  Notice 

Effective  January  12,  1920,  6.30  a.  m. 

SCHEDULE  OF  CREWS,  SIOUX  FALLS  YARD,  UNDER  8-HOUR  ASSIGNMENT 

Shift  1 : Starting  time,  6.30  a.  m. ; receives  engine  at  the  engine  house ; time 
tied  up,  2.30  p.  m. ; leaves  engine  at  passenger  station ; operates  daily  except 
Sunday. 

Shift  2 : Starting  time,  2.30  p.  m. ; receives  engine  at  the  passenger  station ; 
time  tied  up,  10.30  p.  m. ; leaves  engine  at  engine  house ; operates  daily  except 
Sunday. 

Both  crews  in  8-hour  assignment  will  be  allowed  20  minutes  for  lunch  be- 
tween 4%  and  6 hours  after  starting  work  with  no  reduction  in  pay. 

C.  J.  Sullivan,  Agent. 

Copy  to : CJS,  AFR,  JLR,  JOE,  JEH,  JJP. 

Occasionally  an  engine  is  required  to  work  at  Sioux  Falls  on  Sunday  account 
of  handling  stock,  and  on  such  days  the  engine  is  ordered  as  an  extra  engine 
to  begin  work  for  such  hours  as  the  service  requires,  and  when  the  work  is 
complete  the  crew  is  paid  for  all  time  worked  with  a minimum  of  8 hours. 

This  was  an  extra  engine  called  for  work  on  Sunday  during  which  time  there 
is  no  regular  assignment,  and  the  crew  worked  eight  hours. 

The  employees  base  their  claim  on  answer  to  question  90  of  Interpretation  1 
to  Supplement  24  to  General  Order  No.  27.  We  do  not  feel  that  question  90 
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applies  to  this  case,  but,  instead,  we  believe  that  question  95  of  Interpretation 
1 to  Supplement  24  to  General  Order  No.  27  does  apply.  It  reads  as  follows : 

“ Question  No.  95. — Should  it  be  understood  that  sections  (e)  and  ( f ) apply 
only  to  regular  assignments,  with  no  change  in  present  practice  for  starting 
extra  yard  crews? 

“ Decision. — Yes.” 

We  do  not  understand  there  is  anything  to  prevent  us  from  calling  extra 
engine  to  begin  work  at  any  time  on  Sunday,  as  there  is  no  regular  Sunday 
assignment.  (See  decision  in  case  No.  1945,  Railway  Board  of  Adjustment 
No.  1,  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co.  and  trainmen.) 

Decision .• — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  reason  that  the  rule  under  which  the 
claim  is  made  specifically  provides  that  in  order  to  obtain  payment 
at  one  and  one-half  times  the  hourly  rate  time  worked  in  excess  of 
eight  hours  must  be  continuous  service  in  a 24-hour  period. 

The  rule  in  question  is  Article  XIV  of  Supplement  24  to  General 
Order  No.  27  and  reads  in  part  as  follows : 

Except  when  changing  off  where  it  is  the  practice  to  work  alternately  days 
and  nights  for  certain  periods,  working  through  two  shifts  to  change  off,  or 
where  exercising  seniority  rights  from  one  assignment  to  another,  or  when 
extra  men  are  required  by  schedule  rules  to  be  used  (any  rules  to  the  contrary 
to  be  changed  accordingly),  all  time  worked  in  excess  of  eight  hours’  con- 
tinuous service  in  a 24-hour,  period  shall  be  paid  for  as  overtime,  on  the  minute 
basis,  at  one  and  one-half  times  the  hourly  rate,  according  to  class  of  engine 
* * * 

In  the  case  in  question  the  crew  worked  from  6.30  a.  m.  to  2.30 
p.  m.  Saturday ; it  had  15  hours’  rest,  and  began  work  again  at  5.30 

а.  m.  Sunday.  There  is  nothing  in  the  rules  in  effect  or  orders 
issued  by  the  United  States  Railroad  Administration  that  requires 
payment  at  punitive  rates  for  separate,  independent,  or  extra  service 
performed  on  Sunday  which  was  not  included  in  this  crew’s  regular 
assignment. 

Horace  Baker, 

J.  H.  Elliott. 

SUPPORTING  OPINION 

This  engine  crew  was  regularly  assigned  to  switching  service  from 

б. 30  a.  m.  to  2.30  p.  m.  daily,  except  Sunday,  and  on  account  of  there 
being  no  regularly  assigned  crew  in  the  yard  on  Sunday  it  was  called 
for  service  on  that  day  and  worked  from  5.30  a.  m.  to  1.30  p.  m.,  for 
which  the  employees  claimed  eight  hours’  pay  at  the  rate  of  time 
and  one-half  on  account  of  being  used  twice  in  a 24-hour  period,  the 
claim  being  based  on  Article  XIV  of  the  agreement,  reading  as 
follows: 

Except  when  changing  off  where  it  is  the  practice  to  work  alternately  days 
and  nights  for  certain  periods,  working  through  two  shifts  to  change  off,  or 
where  exercising  seniority  rights  from  one  assignment  to  another,  or  when 
extra  men  are  required  by  schedule  rules  to  be  used  (any  rules  to  the  contrary 
to  be  changed  accordingly),  all  time  worked  in  excess  of  eight  hours’  con- 
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tinuous  service  in  a 24-hour  period  shall  be  paid  for  as  overtime,  on  the  minute 
basis,  at  one  and  one-half  times  the  hourly  rate,  according  to  class  of 
engine  * * *. 

This  rule  means  that  the  rate  of  time  and  one-half  shall  be  paid 
for  all  time  worked  in  excess  of  eight  continuous  hours’  service  in  a 
24-hour  period,  and  this  understanding  is  supported  by  decision  {a) 
to  question  95  of  Interpretation  1 to  Supplement  15  to  General 
Order  No.  27  of  the  United  States  Railroad  Administration,  which 
reads  as  follows: 

Question  95. — What  compensation  should  be  allowed  for  additional  service 
where  a crew  is  regularly  assigned  to  work  12  midnight  to  8 a.  m.  and  * * * 

(a)  Is  required  to  cover  the  third  shift  on  the  same  day — 4 p.  m.  to  12 
midnight? 

Decision. — (a)  Eight  hours  at  time  and  one-half. 

The  crew  in  question  worked  eight  continuous  hours  on  Saturday, 
December  18,  1920,  from  6.30  a.  m.  to  2.30  p.  m.,  and  was  used 
again  on  Sunday  in  the  same  24-hour  period  from  5.30  a.  m.  to  1.30 
p.  m.  Therefore,  under  the  rule  quoted  above  and  the  interpreta- 
tion placed  on  that  rule  by  the  United  States  Railroad  Administra- 
tion, the  crew  is  entitled  to  pay  at  the  rate  of  time  and  one-half  for 
the  eight  hours’  work  performed  on  Sunday. 

W.  L.  McMenimen, 
A.  O.  Wharton. 
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Chicago,  III.,  February  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  S.  A.  Raymond,  engineer,  for  one  day  in 
Elroy  yard,  April  20,  1921. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Raymond  arrived  at  Elroy,  Wis.,  with 
a release  from  Altoona,  Wis.,  another  terminal,  reading  as  follows : “ The 
bearer,  S.  A.  Raymond,  wishes  to  work  at  Elroy  and  is  O.  K.  for  service  ” — 
deadheading  on  his  own  time  to  secure  work  in  Elroy  yard,  arriving  at  Elroy 
on  train  No.  16,  April  20,  at  2.50  p.  m.  After  arrival  he  reported  to  roundhouse 
foreman  and  requested  to  displace  engineer  on  the  4 p.  m.  yard  engine. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  provi- 
sions of  paragraph  2 of  Article  XVIII  and  paragraph  1 of  Article  XXVI, 
schedule  of  engineers  and  firemen,  effective  November  1,  1915,  reading  as 
follows : 

“Art.  XVIII  (2)  The  oldest  engineer  or  fireman  shall  have  choice  of  runs 
if  competent ; otherwise  next  oldest  shall  be  taken. 

“Art.  XXVI  (1)  In  the  event  of  there  being  a surplus  of  engineers  and 
firemen  for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have 
preference  in  employment.” 

On  April  19  Engineer  Raymond  called  at  the  foreman’s  office  at  Altoona  and 
asked  for  permission  to  displace  a younger  man  off  the  4 p.  m.  yard  engine  at 
Elroy  on  April  20  and  was  given  a release  for  that  purpose. 

Under  the  application  of  the  above-quoted  rules  Engineer  Raymond  was 
entitled  to  the  assignment  referred  to,  and  made  claim  for  a day’s  pay  at  yard 
rate,  due  to  the  fact  that  the  foreman  at  Elroy  denied  him  the  right  to  work 
April  20,  1921.  We  contend  there  is  justification  for  this  engineer’s  claim,  as 
he  was  deprived  of  a day’s  pay  which  he  would  have  been  permitted  to  earn 
had  the  schedule  rule  been  complied  with. 


244 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  2955] 


Carrier' s position. — At  11.30  a.  m.,  April  19,  Engineer  Raymond  called  at  the 
roundhouse  foreman's  office  at  Altoona  and  wanted  to  go  to  Elroy  to  displace 
Engineer  McLain  on  switch  engine.  Raymond  informed  Shop  Clerk  King, 
with  whom  he  transacted  his  business,  that  he  had  been  working  on  Hudson 
switch  engine,  and  on  account  of  being  displaced  he  had  requested  Foreman 
Schindeldecker  to  advise  foreman  at  Altoona  that  he  was  no  longer  needed  at 
Minneapolis. 

Clerk  King  then  informed  him  that  as  soon  as  he  received  advice  from  Fore- 
man Schindeldecker  he  would  write  a release  that  would  permit  Engineer 
Raymond  to  exercise  his  seniority,  relieving  Engineer  McLain  at  Elroy ; that 
he  would  leave  the  release  in  engineers’  mail  box  and  that  it  -would  be  up  to 
Raymond  to  make  his  own  arrangements  with  foreman  at  Elroy,  as  Clerk 
King  did  not  know  what  shift  McLain  was  working  on. 

This  arrangement  seemed  satisfactory  and  Engineer  Raymond  left  the 
office.  The  release  was  put  in  engineers’  mail  box  about  3 p.  m.  on  the  after- 
noon of  April  19.  Nothing  further  was  said  to  anyone  at  Altoona  by  Mr. 
Raymond  regarding  the.  Elroy  yard  job. 

As  the  train  on  which  Engineer  Raymond  deadheaded  to  Elroy  arrived 
there  only  1 hour  and  10  minutes  before  the  4 p.  m.  shift  on  which  Engineer 
McLain  was  assigned  began  work,  he  could  not  displace  Mr.  McLain  that  date, 
the  20th,  account  of  Mr.  McLain  having  already  been  called.  The  roundhouse 
foreman  at  Elroy,  when  requested  by  Mr.  Raymond  to  permit  him  to  displace 
Mr.  McLain,  realized  there  was  not  time  enough,  as  the  latter  had  been  called. 
The  day  lost  by  Engineer  Raymond  was  not  allowed  for  the  reason  that  after 
his  arrival  at  Elroy  it  was  too  late  to  make  the  change  that  day. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  case  the  claim  of  the  employees  is  denied. 


DECISION  NO.  2955.— DOCKET  2553 

Chicago,  III.,  February  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question, — Claim  of  L.  R.  Kenny,  engineer,  for  100  miles  at  the 
yard  rate  for  November  2,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Kenny  was  holding  a temporary  vacancy 
on  a switching  assignment  in  the  Omaha  yard  from  4 p.  m.  -to  12  midnight.  At 
1.35  p.  m.,  November  2,  1921,  the  regular  engineer  reported  for  duty,  relieving 
Kenny,  who  immediately  asked  the  roundhouse  foreman  for  assignment  to 
another  temporary  vacancy  in  the  yard  from  3 p.  m.  to  11  p.  m.,  held  by  a 
junior  engineer,  but  was  denied  the  right  to  work  on  such  assignment  that 
day. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  paragraph  2 
of  Article  XVIII  and  paragraph  1 of  Article  XXVI,  schedule  of  engineers  and 
firemen,  effective  November  1,  1915. 

“Art.  XVIII.  (2)  The  oldest  engineer  or  fireman  shall  have  choice  of  runs 
if  competent ; otherwise  next  oldest  shall  be  taken. 

“Art.  XXVI.  (1)  In  the  event  of  there  being  a surplus  of  engineers  and 
firemen  for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have 
preference  in  employment.” 

We  contend  that  under  the  application  of  the  above-quoted  rules  this  engi- 
neer was  entitled  to  work  in  preference  to  junior  engineers,  and  we  further 
contend  that  he  is  justified  in  making  a claim  for  a day’s  pay,  which  he  would 
have  earned  November  2,  1921,  if  the  foreman  at  Omaha  had  complied  with  the 
schedule  rule  quoted  above. 

Carrier's  position. — When  Mr.  Kenny  was  displaced  at  1.35  p.  m.  on  the 
4 p.  m.  shift  he  asked  to  displace  the  man  on  the  3 p.  m.  shift  1 hour  and  25 
minutes  before  starting  time  of  the  shift  he  desired.  It  has  been  the  prac- 
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tice  in  Omaha  yard  for  a number  of  years  to  give  a 2-hour  call,  and  we  have 
not  permitted  engineers  to  exercise  seniority  rights  when  they  report  or  request 
assignments  less  than  two  hours  in  advance  of  the  starting  time  of  the  shift. 

All  engineers  are  familiar  with  the  practice  that  requires  them  to  make 
changes  at  least  two  hours  before  the  starting  time  of  the  desired  assignment. 
It  is  not  felt  that  any  exception  should  be  made  in  Mr.  Kenny’s  case,  nor  is  it 
felt  that  the  fact  that  the  engineer  he  desired  to  displace  did  not  leave  his  home 
until  2 p.  m.  on  this  date  has  any  bearing  on  the  case. 

Opinion . — Evidence  submitted  indicates  that  the  engineer  whom 
L.  R.  Kenny  asked  to  relieve  had  already  been  called  for  his  assign- 
ment, which  commenced  at  3 o’clock  p.  m. 

It  would  not  be  in  accord  with  prevailing  practice,  neither  would 
it  be  reasonable  under  the  circumstances,  to  grant  Engineer  Kenny’s 
request. 

The  evidence  further  indicates  that  the  provisions  of  rules  in 
effect  have  not  been  construed  in  such  a way  as  to  permit  action 
requested  by  Engineer  Kenny. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the 
facts,  circumstances,  and  practices  shown  in  this  case  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2956.— DOCKET  2554 

Chicago,  III.,  February  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  E.  L.  Olson,  fireman,  for  100  miles,  March 
26,  1920,  account  being  denied  the  right  to  work  on  yard  assign- 
ment on  that  date. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — E.  L.  Olson,  fireman,  was  regularly  assigned  in 
yard  service  at  Itasco,  Wis.,  on  a shift  from  11  p.  m.  to  7 a.  m.  On  March  24, 
1920,  this  fireman  was  called  to  fire  a helper  engine,  was  again  called  for 
the  helper  assignment  March  25,  1920,  but  was  displaced  on  helper  March  26, 
and  as  a result,  at  9.15  p.  in.,  went  to  the  roundhouse  and  requested  to  be 
placed  on  the  yard  assignment  commencing  at  11  p.  m.  previously  held  by  him. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  provi- 
sions of  paragraph  1 of  Article  XXVI,  engineers’  and  firemen’s  schedule, 
effective  November  1,  1915,  reading  as  follows : 

“Art.  XXVI.  (1)  In  the  event  of  there  being  a surplus  of  engineers  and 
firemen  for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have 
preference  in  employment.” 

Mr.  Olson  did  not  learn  until  9.15  p.  m.  that  he  had  been  displaced  from  the 
helper  engine,  at  which  time  he  applied  for  the  11  p.  m.  yard  engine,  formerly 
held  by  him. 

Under  the  provisions  of  the  above-quoted  rule  Mr.  Olson  was  entitled  to  the 
assignment  in  the  Itasca  yard  in  preference  to  junior  fireman.  He  was  denied 
the  right  to  work  on  this  assignment  by  the  foreman  at  that  point,  and  as  a 
result  thereof  he  lost  the  day.  We  contend  that  this  fireman  is  entitled  to 
pay  for  time  lost,  due  to  the  fact  that  the  carrier’s  officer  denied  him  the 
right  to  earn  a day’s  pay  which  he  was  entitled  to  earn  under  the  rule. 

Carrier's  position. — Mr.  Olson  had  previously  asked  twice  to  be  placed  on 
daywork,  and  when  displaced  by  a senior  man,  March  26,  the  roundhouse 
foreman  arranged  to  place  him  on  daylight  work  by  placing  him  on  the  4.30 
p.  m.  shift  next  day,  March  27. 

The  shift  on  which  Mr.  Olson  had  been  working  commenced  at  9.15  p.  m., 
and  when  not  called  for  this  time,  March  26,  he  came  over  to  the  roundhouse 
and  asked  the  night  foreman  for  the  11  p.  m.  shift.  The  night  foreman  had 
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then  called  a fireman  for  the  11  p.  m.  shift  who  required  two  hours’  call,  as 
he  lived  in  Superior ; and  the  call  could  not  be  canceled  as  this  man  had  then 
left  Superior  for  Itasca.  The  night  roundhouse  foreman  notified  Mr.  Olson 
of  the  arrangements  made  by  the  day  foreman  to  place  him  on  day  job  next 
day,  as  he  had  requested. 

On  March  31  Mr.  Olson  was  again  on  the  helper,  having  tied  up  at  7.30 
a.  m.,  and  roundhouse  foreman,  to  get  him  on  day.  job  as  he  had  requested, 
sent  a caller  to  his  place  to  notify  him,  finally  locating  him  in  a pool  hall. 
He  refused  the  call,  claiming  he  had  not  had  enough  rest,  although  he  had  tied 
up  at  same  time  on  March  31  as  on  March  26,  for  which  a day  is  claimed. 

It  has  been  the  practice,  and  bulletin  notice  to  that  effect  has  been  posted  at 
the  Itasca  roundhouse,  that  if  any  engineer  or  fireman  was  displaced  by  a 
senior  man  he  would  be  placed  on  the  extra  board  and  expected  to  place  him- 
self on  the  job  that  he  wished,  or  that  his  rank  entitled  him  to,  with  the 
exception  of  engine  crews  asked  to  report  for  duty  without  being  called. 
The  caller  would  notify  such  crews  when  displaced  by  senior  men. 

Under  the  circumstances,  and  because  of  the  fact  that  the  man  called  for 
the  11  p.  m.  shift  had  left  in  response  to  call  and  call  could  not  be  canceled, 
we  feel  that  Mr.  Olson  is  not  entitled  to  time  claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  case  the  claim  of  the  employees  is  denied. 


DECISION  NO.  2957. — DOCKET  2555 

Chicago,  III.,  February  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Efiginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  William  Brown,  fireman,  northern  division, 
for  time  lost  account  of  not  being  deadheaded  to  fill  vacancy  on  train 
No.  74,  May  17,  1921. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — The  regular  fireman,  W.  J.  Bayers,  due  to  leave 
Minneapolis,  Minn.,  on  passenger  train  No.  64,  May  16,  1921,  at  3.35  p.  m., 
called  the  foreman  at  Minneapolis  at  9.35  a.  m.  and  reported  that  he  was  sick 
and  unable  to  go  out  on  his  run.  W.  B.  Keller,  a senior  freight  man  at  Minne- 
apolis, was  used  on  passenger  train  No.  64  on  May  16,  and  northern  division 
Fireman  Nadeau,  who  was  at  Minneapolis,  was  used  to  fill  the  vacancy  on 
train  No.  74  on  May  17  in  place  of  Fireman  Keller,  who  had  been  used  in  place 
of  Fireman  Bayers,  who  was  sick. 

Employees'  position.- — Our  contention  in  this  case  is  based  on  the  provisions 
of  section  14,  Article  XIX,  of  the  engineers’  and  firemen’s  schedule  effective 
November  1,  1915,  reading  as  follows : 

“ Firemen  first  out  on  extra  list  will  fill  all  temporary  vacancies  in  freight 
service,  switch  service,  or  transfer  service,  and  will  hold  same  for  a period  of 
10  days,  after  which  time  the  run  will  be  open  to  the  oldest  fireman  applying 
for  it.  A vacancy  is  to  be  considered  temporary  only  when  a fireman  lays  off. 
Firemen  first  out  on  extra  list  will  fill  all  other  vacancies  in  freight  service  for 
one  round  trip,  and  in  transfer  and  switch  service  for  one  day.” 

Fireman  Brown  was  first  out  on  the  extra  board  at  Spooner,  Wis.  (the  termi- 
nal where  the  extra  list  is  maintained),  as  there  is  no  extra  board  at  Minne- 
apolis. 

Due  to  the  fact  that  the  carrier’s  officer  failed  to  assign  Fireman  Brown  in 
accord  with  the  provisions  of  the  above-quoted  rule  May  17  and  18,  1921,  he 
was  denied  the  right  to  earn  350  miles,  which  he  was  entitled  to  under  the 
provisions  of  the  rule,  and  we  contend  that  his  claim  for  the  350  miles  is 
justifiable. 

Carrier's  position. — Spooner  is  the  home  terminal  on  the  northern  division. 
Minneapolis  is  an  away-from-home  terminal.  The  men  claim  that  Fireman 
Brown,  first  out  on  extra  list  at  Spooner,  should  have  been  deadheaded  to 
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Minneapolis  to  take  out  run  No.  74  of  May  17,  claiming  that  the  provisions  of 
section  14  of  Article  XIX  of  the  schedule  require  us  to  do  this. 

We  do  not  understand  that  section  14,  Article  XIX,  of  the  engineers’  and  fire- 
men’s schedule  compels  the  carrier  to  deadhead  extra  men  to  fill  vacancies. 
On  the  date  in  question,  as  Fireman  Nadeau,  of  the  northern  division,  was 
available  at  Minneapolis,  he  was  used  out  of  that  point  on  train  No.  74  in  place 
of  a fireman  being  deadheaded  from  Spooner,  which  has  been  the  custom  and 
past  practice. 

Fireman  Brown  was  called  off  Spooner  extra  board  and  worked  on  a yard 
engine  at  Spooner  yard  from  4 p.  m.  until  12  o’clock  midnight  on  May  17,  1921. 
On  May  19,  1921.  Mr.  Brown  was  called,  and  he  reported  for  duty  at  Spooner 
at  11.30  a.  m.  and  made  a road  trip,  tying  up  at  9.45  p.  m. 

His  earnings  on  May  17  were  $5.60,  and  on  May  19  they  were  $9.16,  making 
a total  of  $14.76. 

Had  Mr.  Brown  been  deadheaded  to  Minneapolis  to  fill  the  vacancy  on  May  • 
17,  he  would  have  lost  the  earnings  shown  above. 

Decision—  The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2958.— DOCKET  2556 

Chicago,  III.,  February  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  S.  R.  Brown,  fireman,  for  726  miles,  account 
of  not  being  permitted  to  go  out  on  a run  he  applied  for. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Fireman  Brown,  regularly  assigned  to  way-freight 
runs  Nos.  67  and  68  on  the  northern  division  and  displaced  by  a senior  man. 
made  application  for  through-freight  runs  Nos.  105  and  106,  which  were  held 
by  a junior  man.  The  request  was  denied. 

Employees'  position. — Our  contention  in  this  case  is  based  on  the  provisions 
of  the  first  paragraph  of  Article  XXYI,  engineers’  and  firemen’s  schedule 
effective  November  1,  1915,  reading  as  follows  : 

“ In  the  event  of  there  being  a surplus  of  engineers  and  firemen  for  the  serv- 
ice of  the  road  the  older  engineers  and  firemen  will  have  preference  in 
employment.” 

We  contend  that  when  this  fireman  was  displaced  off  runs  Nos.  67  and  68,  on 
account  of  business  depression,  he  was  entitled  to  take  any  run  firing  on  the 
seniority  district  which  was  held  by  a junior  fireman,  but  the  master  mechanic 
at  Spooner,  Wis.,  having  denied  Fireman  Brown  this  right,  it  resulted  in  the 
loss  of  726  miles  to  this  fireman  which  he  was  entitled  to  under  the  above- 
quoted  rule.  We  maintain  that  the  carrier’s  officer  violated  the  requirements  of 
the  agreement  and  is  responsible  for  the  loss  of  time  to  this  fireman,  and  that 
the  carrier  should  stand  the  loss. 

Carrier's  position. — Fireman  Brown  was  firing  runs  Nos.  67  and  68  at  the 
time  vacancies  on  runs  Nos.  105  and  106  were  bulletined  March  19,  1920.  Mr. 
Brown  failed  to  make  application  for  the  vacancies  bulletined,  and  the  senior 
man  who  did  make  application  for  the  vacancies  was  assigned.  After  the 
assignment  was  made  the  junior  man  who  received  runs  Nos.  105  and  106  by 
bulletin  only  made  one  round  trip,  wThen  Fireman  Brown  was  displaced  by  a 
senior  man  on  runs  Nos.  67  and  68,  and  Mr.  Brown  then  insisted  that  he  be 
allowed  to  displace  the  junior  man  assigned  to  runs  Nos.  105  and  106.  The 
master  mechanic  was  in  doubt  as  to  Mr.  Brown’s  right  to  do  this  and  offered 
him  work  in  the  chain  gang  until  such  time  as  he  (the  master  mechanic)  could 
take  the  matter  up  with  the  superintendent  of  motive  power  and  machinery  at 
St.  Paul,  Minn.,  and  get  a decision.  Mr.  Brown  declined  to  do  this. 

The  agreement  referred  to  by  the  men  was  the  bulletin  system  as  concurred 
in  by  them.  This  case  was  handled  just  as  similar  cases  have  been  for  a num- 
ber of  years  past,  and  had  Mr.  Brown  accepted  the  work  offered  him,  pending 
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the  question  of  his  right  to  take  runs  Nos.  105  and  106,  he  would  not  have  lost 
any  time,  although  there  might  have  been  a question  of  the  difference  in  pay 
between  what  he  would  have  earned  in  chain  gang  and  what  he  would  have 
earned  on  runs  Nos.  105  and  106,  which  question  could  have  been  adjusted  as 
a matter  of  equity. 

As  it  was,  Mr.  Brown  fired  on  runs  Nos.  67  and  68  April  1 to  April  8,  in- 
clusive, and  fired  on  runs  Nos.  105  and  106  April  15  to  30,  inclusive,  and  re- 
ceived 3,180  miles  at  straight  time  and  290  miles  overtime,  while  the  guaranty 
is  but  2,500  miles  for  the  month.  Not  having  accepted  the  work  offered  him 
pending  settlement  of  the  question  of  doubt,  subject  to  adjustment  for  difference 
in  pay  if  his  claim  to  displace  the  man  on  runs  Nos.  105  and  106  was  found  to 
be  correct,  we  do  not  feel  we  should  be  required  to  pay  the  726  miles  claimed 
for  the  time  during  which  he  chose  to  lay  off  of  his  own  accord  pending  decision 
of  the  case  by  the  superintendent  of  motive  power  and  machinery. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2959.— DOCKET  2557 

Chicago,  III.,  February  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question.- — Claim  of  H.  L.  Kelso,  fireman,  for  200  miles  at  yard 
rates  for  September  28  and  29,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  September  27,  1921,  about  11.15  p.  m.,  Fireman 
Kelso  applied  for  an  assignment  in  Sioux  City  yard,  which  was  to  begin  work 
at  7 a.  m.  the  following  day,  and  was  being  held  by  a junior  fireman.  He  was 
denied  the  assignment  by  the  night  foreman  and  was  informed  he  would  have 
to  make”  application  to  the  day  foreman.  On  September  28,  1921,  at  about  8 
p.  m.,  he  again  applied  for  the  same  assignment  and  was  denied  the  right  to 
displace  the  junior  fireman  on  the  assignment  to  begin  work  at  7 a.  m.,  Sep- 
tember 29,  1921. 

Employees'  position— The  contention  of  the  employees  in  this  case  is  based 
on  the  second  paragraph  of  Article  XVIII  and  the  first  paragraph  of  Article  - 
XXVI,  schedule  effective  November  1,  1915,  reading  as  follows : 

“Art.  XVIII.  The  oldest  engineer  or  fireman  shall  have  choice  of  runs  if 
competent,  otherwise  next  oldest  shall  be  taken. 

“Art.  XXVI.  In  the  event  of  there  being  a surplus  of  engineers  and  firemen 
for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have  prefer- 
ence in  employment.” 

Under  the  provisions  of  the  above-quoted  rule,  this  fireman  was  entitled  to 
employment,  and  when  th'e  carrier’s  officer  denied  him  the  right  to  displace  a 
junior  fireman  on  September  28  and  29,  respectively,  he  was  deprived  of  earn- 
ing a day’s  pay  at  yard  rates  in  each  case,  which  our  agreement  provides  he 
should  have. 

Therefore,  in  view  of  the  fact  that  the  carrier’s  officer  deliberately  denied 
this  fireman  the  right  to  work  in  violation  of  rules  agreed  to  and  approved  by 
general  officers  of  the  carrier,  we  take  the  position  that  the  carrier  is  respon- 
sible to  this  fireman  for  the  loss  sustained. 

Carrier's  position. — Fireman  Haugen  had  been  working  on  a 7 a.  m.  yard 
assignment  for  some  time  previous  to  September  27,  1921.  At  about  10  p.  m. 
Mr.  Haugen  called  the  engine  house  and  asked  if  he  was  still  marked  up  for 
the  7 a.  m.  yard  engine,  and  he  was  informed  that  he  was.  Fireman  Haugen 
then  replied  that  he  would  show  up  for  the  7 a.  m.  yard  engine  the  following 
morning  without  calling.  Mr.  Haugen  had  been  making  this  arrangement 
daily,  as  he  lives  outside  of  the  calling  district  and  has  no  telephone. 

About  11.15  p.  m.  of  the  same  evening  Fireman  Kelso  called  up  and  asked 
for  an  assignment  to  the  7 a.  m.  yard  engine,  displacing  Mr.  Haugen.  The 
night  roundhouse  foreman  refused  to  allow  the  change,  as  there  was  no  way 
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of  communicating  with  Fireman  Haugen,  and  he  so  advised  Fireman  Kelso, 
instructing  him  to  make  arrangements  with  the  day  foreman  in  the  morning 
if  he  desired  the  7 a.  m.  yard  assignment. 

Fireman  Kelso  had  been  on  the  extra  board  for  at  least  24  hours  previous 
to  the  time  that  he  made  the  request  to  displace  Fireman  Haugen  and  could 
have  made  his  arrangements  during  the  daytime.  He  also  failed  to  make 
arrangements  with  the  day  force  as  instructed  by  the  night  foreman  and 
called  up  the  night  foreman  on  September  28,  requesting  that  he  be  assigned 
to  the  7 a.  m.  yard  job  the  following  morning.  When  asked  why  he  did  not 
apply  to  the  day  foreman  as  instructed  the  previous  night,  Mr.  Kelso  advised 
that  he  did  not  have  to  do  so,  and  he  was  again  refused  the  assignment  desired. 

Decision . — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  particular  case,  H.  L.  Kelso,  fireman,  shall 
be  paid  for  September  29,  but  shall  not  be  paid  for  September  28, 
1921. 
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Chicago,  III.,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question . — Claim  of  engine  crews  employed  on  the  Washburn  - 
Barksdale  line  that  they  should  receive  compensation  and  back  time 
from  March  1,  1920,  in  accordance  with  the  provisions  of  section  (&), 
Article  XX  of  Supplement  24  to  General  Order  No.  27. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — For  many  years  we  have  had  combination  service 
consisting  of  yard  crews  working  in  the  Washburn  yard  handling  workmen 
of  the  Du  Pont  Powder  Co.  to  and  from  the  powder  plant  at  Barksdale,  Wis., 
4.4  miles  from  Washburn,  Wis.,  in  connection  with  their  yard  work,  for  which 
they  are  paid  passenger  rates  for  handling  the  passenger  train  and  yard  rates 
while  in  yard  service. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  pro- 
visions of  paragraph  (ft),  Article  XX  of  Supplement  24  to  General  Order  No. 
27,  reading  as  follows : 

“(&)  Where  regularly  assigned  to  perform  service  within  switching  limits, 
yardmen  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is 
the  greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed, 
in  addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service.” 

Under  the  application  of  the  above-quoted  rule,  we  contend  that  the  engine 
crew  assigned  in  the  Washburn  yard  should  not  be  used  in  road  service,  except 
in  case  of  an  emergency,  and  that  when  this  crew  is  used  in  road  service 
during  the  period  of  its  assignment  in  the  yard  it  is  entitled  to  compensation 
for  time  consumed  in  road  service  in  addition  to  pay  for  yard  service. 

Carriers'  position. — Previous  to  tin?  issuance  of  General  Order  No.  27  and 
Supplement  24  thereto  we  had  for  a number  of  years  combination  service  at 
Washburn  and  Barksdale  by  which  crews  working  in  the  yard  made  a trip 
on  passenger  trains  to  Barksdale,  handling  employees  of  the  powder  works 
to  and  from  Washburn,  a distance  of  4 miles.  For  this  combination  service 
we  paid  the  engineers  passenger  rates  for  handling  the  passenger  runs  and 
yard  rates  for  switching  in  the  yard. 

On  receipt  of  Supplement  24  to  General  Order  No.  27  it  was  our  understand- 
ing that  Article  XX  applied  to  this  service,  and  under  date  of  May  8,  1920,  this 
matter  having  been  submitted  to  us,  we  stated  as  follows : 

“ It  would  therefore  require  with  regard  to  these  runs  at  Washburn-Barks- 
dale,  which  run  passenger  trains  to  Barksdale  or  go  outside  of  switching  limits, 
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that  we  would  have  to  pay  the  minimum  day  for  switching  service  and  the 
hours  or  miles,  whichever  was  the  greater,  with  a minimum  of  one  hour,  for  the 
trip  to  Barksdale.” 

Interpretation  2 to  Supplement  24  was  received  later,  and  in  our  opinion 
shows  conclusively  that  we  were  in  error  in  considering  that  Article  XX  applied 
to  this  combination  in  yard  service  at  Washburn-Barksdale,  as  shown  by — 

“ Question  19. — Where  certain  crews  are  regularly  assigned  to  perform  work 
both  inside  and  outside  of  yard  or  switching  limits,  and  on  these  runs  the  con- 
ductor, engineer,  and  fireman  are  paid  road  rates  and  brakeman  yard  rates, 
is  such  arrangement  affected  by  Article  XX  ( & ) ? 

“ Decision. — Not  affected.” 

This,  in  our  opinion,  makes  it  clear  that  these  Washburn-Barksdale  crews 
having  been  for  years  regularly  assigned  were  not  affected  by  Article  XX,  and 
that  the  proper  basis  of  pay  for  these  crews  should  be  the  same  as  existed 
previous  to  the  issuance  of  Supplement  24  to  General  Order  No.  27,  instead  of 
as  per  our  letter  of  May  8,  1920,  which  stated  that  we  would  pay  1 hour  and  40 
minutes  at  passenger  rates  over  what  we  were  paying  at  that  time. 

We  therefore  reverted  to  the  practice  and  basis  of  pay  in  effect  previous  to 
our  letter  of  May  8,  1920,  which  we  believe  to  be  the  proper  method  of  payment. 

We  call  your  attention  to  the  decision  in  case  No.  27/373,  Railway  Board  of 
Adjustment  No.  1,  Buffalo,  Rochester  & Pittsburgh  Railway  Co.,  and  the 
engineers,  firemen,  conductors,  and  trainmen. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

The  evidence  shows  that  the  work  performed  by  this  crew,  both 
inside  and  outside  of  switching  limits,  is  its  regularly  assigned  work 
and  had  been  for  years  prior  to  Federal  control. 

The  provisions  of  paragraph  (5),  Article  XX  of  Supplement  24 
to  General  Order  No.  27,  do  not  therefore  apply  to  this  service,  which 
is  clearly  indicated  by  question  19  and  decision  thereon  in  Interpre- 
tation 2 to  Supplement  24  to  General  Order  No.  27  as  shown  in  the 
carrier’s  submission.  The  cases  cited  by  the  employees’  representa- 
tives are  not  properly  comparable  with  this  case  for  the  reason  that 
in  those  cases  the  work  performed  by  the  employees  outside  of 
switching  limits  was  not  a part  of  their  regular  assignment. 

Horace  Baker. 

Samuel  Higgins. 


SUPPORTING  OPINION 

For  many  years  the  carrier  operated  a combination  yard  and  pas- 
senger crew  that  worked  in  Washburn  yard  and  handled  a passenger 
train  between  that  point  and  the  Dupont  Powder  Co.  at  Barksdale 
for  the  purpose  of  taking  workmen  to  and  from  that  point.  On 
August  7,  1917,  the  vice  president  and  general  manager  of  the  car- 
rier established  a rule  to  govern  the  payment  of  the  crew  in  that 
service  and  from  which  it  will  be  noted  that  the  passenger  service 
was  paid  separate  and  apart  from  the  yard  service.  The  letter  of 
the  vice  president  and  general  manager  establishing  the  rule  is  as 
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St.  Paul,  Minn.,  August  7,  1917. 

Mr.  Lewis  Sharpless, 

Chairman  Brotherhood  of  Locomotive  Engineers, 

2612  Third  Avenue  South,  Minneapolis,  Minn. 

Mr.  Wm.  Haley, 

Chairman  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 

7 28  Hague  Avenue,  St.  Paul,  Minn. 

Dear  Sir:  Replying  to  yours  of  the  3d  in  which  you  submit  a number  of 
requests. 

I beg  to  quote  below  copies  of  request  referred  to  and  ruling  upon  each 
of  them  as  follows : 

Request  No.  If. — That  engineers  and  firemen  on  runs  between  Washburn  and 
Barksdale  be  allowed  through-freight  rates.  This  request  is  based  on  the  fact 
that  the  crews  assigned  to  these  runs  are  engaged  in  the  same  class  of  service 
as  crews  on  other  branch  lines,  who  are  receiving  freight  rates. 

Ruling. — Engineers  and  firemen  on  these  runs  will  be  allowed  15  miles  per 
hour  at  passenger  rates  for  the  time  in  road  service  and  regular  yard  rates  for 
time  in  switching  service. 

A.  W.  Trenholm, 

Vice  President  and  General  Manager. 

After  Supplement  24  to  General  Order  No.  27  was  promulgated 
by  the  United  States  Railroad  Administration  and  effective  from 
May  to  December,  1920,  this  crew  was  paid  by  mutual  understanding 
between  the  carrier  and  the  committee  representing  the  engineers 
and  firemen  under  paragraph  ( b ),  Article  XX,  of  that  supplement, 
but  during  the  latter  month  that  method  of  payment  was  discon- 
tinued by  the  carrier  without  notice  and  without  conference  with  the 
committee  representing  the  employees. 

Questions  55  and  93  and  decisions  thereon  in  Interpretation  1 to 
Supplement  24  to  General  Order  No.  27  clearly  show  that  rules  for 
combination  road  and  yard  service  were  superseded  by  paragraph 
(Z>)  of  Article  XX  of  that  supplement.  The  questions  and  decisions 
thereon  read  as  follows : 

Question  55. — Are  rules  for  combination  of  road  and  yard  service  affected 
by  this  section? 

Decision. — No;  but  Article  XX  (6)  applies. 

Question  93. — Are  schedule  rules  providing  method  of  paying  for  a combi- 
nation of  yard  and  road  service  abrogated? 

Decision. — Yes;  see  Article  XX  (6). 

The  carrier  violated  the  provisions  of  paragraph  ( b ),  Article  XX 
of  Supplement  24  to  General  Order  No.  27  and  interpretations 
thereon  when  it  discontinued  the  practice  of  paying  the  crew  in 
question  under  that  rule,  and  the  board  properly  sustained  the  claim 
of  the  employees  in  the  dispute. 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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Chicago,  III.,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  W.  S.  Doolittle,  engineer,  and  A.  D.  Poules, 
fireman,  for  final  terminal  delay  time  after  arrival  at  Sioux  Falls, 
S.  Dak. 
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Statement . — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Doolittle  and  Fireman  Ponies  made  trips 
as  follows : 

December  29,  1921,  train  No.  97  and  switch  train,  Sioux  Falls  to  Salem, 
S.  Dak.,  and  return,  79.2  miles  round  trip,  claimed  100  miles  and  2 hours  and  20 
minutes’  final  terminal  delay ; on  duty  at  7 a.  m.,  arrived  at  designated  switch 
at  2.20  p.  m.,  released  at  4.30  p.  m.,  allowed  119  miles,  final  terminal  delay  not 
allowed. 

December  30,  1921,  train  No.  97  and  switch  train,  Sioux  Falls  to  Salem  and 
return,  79.2  miles  round  trip,  claimed  100  miles  and  1 hour  and  30  minutes’ 
final  terminal  delay;  on  duty  at  7 a.  m.,  arrived  at  designated  switch  at  1.45 
and  released  at  3.13  p.  m.,  allowed  103  miles,  final  terminal  delay  not  allowed. 

December  31,  1921,  train  No.  97  and  switch  train,  Sioux  Falls  to  Salem  and 
return,  79.2  miles  round  trip,  claimed  100  miles  and  2 hours  and  10  minutes’ 
final  terminal  delay;  on  duty  at  7 a.  m.,  arrived  at  designated  switch  at  2.30 
p.  m.,  and  released  at  4.40  p.  m. ; allowed  121  miles,  final  terminal  delay 
deducted. 

Train  No.  97’s  initial  terminal  is  Sioux  Falls,  and  it  ran  as  a merchandise 
train  to  Salem,  a distance  of  39.6  miles,  returning  from  Sioux  Falls  as  a switch 
train  handling  stock  received  from  Chicago  & North  Western  Railway  Co.  at 
Salem,  a distance  of  39.6  miles,  or  a total  of  79.2  miles  round  trip. 

Employees'  position. — While  this  case  is  titled  “ Claims  of  Engineer  Doo- 
little and  Fireman  Poules,”  yet  the  question  in  dispute  and  upon  which  we  ask 
the  board  to  rule  involves  the  general  application  of  the  final-terminal-delay 
rule  in  connection  with  these  claims. 

The  contention  of  the  employees  is  based  on  the  second  and  fourth  para- 
graphs of  Article  YII  of  the  schedule,  effective  November  1,  1915,  containing  a 
rule  awarded  by  the  western  board  of  arbitration,  effective  May  11,  1915,  read- 
ing as  follows : 

“ For  freight  service  final  terminal  delay  shall  be  computed  from  the  time 
the  engine  reaches  designated  main-track  switch  connection  with  the  yard 
track. 

“ Final  terminal  delay,  after  the  lapse  of  30  minutes,  will  be  paid  for  the 
full  delay  at  the  end  of  the  trip,  at  the  overtime  rate,  according  to  class  of 
engine,  on  the  minute  basis.” 

Under  the  above-quoted  rule  it  is  our  contention  that  after  30  minutes  has 
elapsed  between  the  time  of  the  arrival  at  the  designated  main-line  switch  and 
the  time  of  final  release,  regardless  of  the  cause  of  such  delay,  the  crew  is 
entitled  to  compensation  under  the  rules.  When  such  delays  are  caused  by 
being  blocked  or  standing  waiting  for  release,  the  carrier  does  not  dispute  the 
claim,  but  allows  the  time  under  the  rule.  But  when  any  portion  of  the  delay 
is  caused  by  switching  or  performing  such  service,  the  carrier  takes  the  posi- 
tion that  it  is  not  a delay  and  denies  the  time  claimed  under  the  final-terminal- 
delay  rule.  This  position  is  unjustified,  as  there  is  nothing  in  this  rule,  the 
schedule,  or  any  supplements  or  interpretations  that  would  warrant  the  con- 
struction that  delay  caused  by  switching  or  other  work  would  not  be  con- 
sidered in  computing  final  terminal  delay.  Further,  it  is  unreasonable,  unjust, 
and  preposterous  to  assume  that  it  was  ever  the  intention  to  pay  one  man 
under  this  rule  for  delay  while  waiting  to  be  released  and  deny  payment  to 
another  man  who  was  required  to  perform  service  and  was  delayed  on  that 
account. 

The  position  of  the  employees  as  herein  set  forth  was  evidently  concurred 
in  by  the  carrier  for  more  than  five  years  after  this  rule  became  effective,  since 
claims  of  this  nature  were  paid  up  until  about  a year  ago.  On  two  or  three 
occasions  such  claims  were  denied  and  the  matter  was  handled  with  the 
operating  officers  up  to  and  including  the  vice  president,  Mr.  Trenholm,  with 
the  result  that  in  each  case  an  adjustment  was  reached  and  the  claims  allowed, 
until  the  dispute,  as  stated,  arose  the  last  time,  about  a year  ago. 

Carrier's  position. — After  the  award  was  granted  in  1915,  in  compiling  a 
schedule  with  our  engineers  and  firemen  incorporating  the  same  rule  21  of  the 
schedule  was  incorporated,  which  reads  as  follows : 

“ Engine  crews  will  not  be  called  on  to  do  switching  where  switch  engines 
are  employed,  except  of  absolute  necessity. 

“ Extra  compensation  will  be  paid  engineers  and  firemen  called  upon  to  do 
station  switching  at  terminals,  provided  a full  day’s  work  of  100  miles,  or  10 
hours’  service,  has  been  performed.” 
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The  men  contended  at  that  time  that  the  Chicago  award  intended  that  ter- 
minal switching  should  be  paid  for  as  terminal  delay.  We  thought  otherwise 
and  submitted  the  case  to  the  arbitration  board,  and  it  was  shown  as  question 
272,  on  page  27  of  minutes  of  meeting  of  board  of  arbitration,  reconvened  at 
Chicago,  January  4,  1916.  The  answer  to  question  272  was  as  follows : 

“Answer. — Miles  paid  for  in  excess  of  the  miles  run  can  not  be  used  to 
offset  final  terminal  delay  payments  as  proposed  in  this  question.” 

Upon  receipt  of  this  reply  it  was  presumed  that  the  board  had  ruled  that 
terminal  switching  was  to  be  considered  the  same  as  terminal  delay,  with  the 
result  that  we  accepted  and  paid  claims  and  considered  it  had  canceled  that 
part  of  our  schedule  under  article  21  as  to  extra  compensation  for  crews  called 
upon  to  do  station  switching. 

We  then  received  a copy  of  a memorandum,  dated  December  17,  1919,  issued 
by  the  Director  General  of  Railroads,  question  15  of  which  reads  as  follows : 

“ Question  15. — Where  there  are  no  rules  in  schedules  for  switching  at  initial 
or  final  terminal,  how  will  men  be  compensated  if  required  to  perform  switch- 
ing service  either  at  initial  or  final  terminal? 

“ Answer . — The  service  will  be  compensated  in  the  same  manner  as  hereto- 
fore, viz,  the  time  will  be  included  in  the  time  of  the  trip.” 

This  interpretation  was  further  emphasized  by  decisions  in  cases  Nos.  2105 
and  2230,  issued  by  Railway  Board  of  Adjustment  No.  1,  reading  as  follows : 

Case  2105 

“ Decision. — The  issue  rests  upon  the  correct  application  of  the  1915  Chicago 
award,  engineers  and  firemen,  relative  to  the  application  of  Article  VI  of  said 
award. 

“ The  record  indicates  that  what  is  termed  ‘ terminal  delay  ’ in  this  submis- 
sion is  actually  switching  or  putting  trains  away  after  arrival  at  terminal. 

“ Question  92  and  answer  thereto  of  the  Chicago  award  clearly  states  that 
the  award  did  not  provide  for  switching  by  road  crews  after  arrival  at  ter- 
minal and  that  the  award  only  provided  for  final  terminal  delay.  Later  the 
same  question  came  before  the  board  at  a reconvened  meeting  of  January  21, 
1916,  which  resulted  in  a tie  vote  and  the  question  was  not  answered. 

“ In  view  of  these  facts  the  claim  can  not  be  sustained. 

Case  2230 

“ Decision. — The  contention  of  the  committee  not  being  supported  by  the 
rulings  as  to  the  meaning  or  application  of  the  Chicago  award  nor  by  any 
schedule  provisions,  the  claim  is  denied.” 

Case  No.  2230,  decided  by  Board  of  Adjustment  No.  1,  for  the  Atchison, 
Topeka  & Santa  Fe  Railway  system  and  the  engineers  and  firemen,  is  the  same 
case  except  that  the  Santa  Fe  system  apparently  had  a rule  paying  for  terminal 
switching  previous  to  the  award  of  the  arbitration  board  of  1915.  and  the 
question  came  up  as  to  whether  it  would  continue  to  pay  under  the  terminal- 
switching rule  or  allow  terminal  time. 

Case  No.  2105  involved  a case  where  the  crew  was  required  to  make  up  its 
own  train  and  do  necessary  switching  at  terminal,  which  the  employees  claimed 
as  final  terminal  delay,  and  the  claim  was  denied. 

On  receipt  of  cases  Nos.  2105  and  2230  and  memoranda  of  December  17,  1919, 
containing  question  15,  we  made  a closer  examination  of  the  submission  we 
made  to  the  board  of  arbitration  covering  question  272  and  found  that  neither 
the  question  nor  the  example  contained  any  references  whatever  to  terminal 
switching  but  in  every  case  referred  to  terminal  delay,  and  the  answer  was 
very  explicit  that  miles  paid  for  in  excess  of  miles  run  could  not  be  used  to 
offset  final  terminal  delay  payment.  Our  investigation  also  brought  to  our 
attention  the  following: 

“ Question  92  rules  as  to  meaning  or  application  of  the  award,  arbitration 
between  the  western  railroads  and  the  Brotherhood  of  Locomotive  Engineers 
and  the  firemen,  Chicago,  111.,  August  30,  1915: 

M “ ‘ Question  92.— If  crew  is  required  to  perform  switching  after  arrival  at 
designated  lead,”  can  the  carrier  add  such  switching  time  to  road  time  and 
defeat  payment  of  final  terminal  delay? 
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“ ‘ Answer . — The  award  does  not  cover  the  question  of  payment  for  switching 
by  road  crews  after  arrival  at  terminal,  and  provisions  of  various  schedules 
should  therefore  govern.  The  award  only  provides  for  final  terminal  delay.’  ” 
At  the  time  of  compiling  our  schedule,  after  the  award  was  granted,  certain 
rules  were  agreed  upon  and  certain  rules  were  not  agreed  upon  as  to  applica- 
tion, and  a submission  was  made  to  the  commission  of  eight,  which  ruled  as 
follows : 


Commission  of  eight,  Grand  Central  Terminal,  Neiv  York,  August  22,  191 7 


Submission 

Schedule 

Subject  (G) 

Disagreed 

Agreed  (2) 

Not  dis- 
cussed (3) 

Rule  (4) 

Page  (5) 

X 

21 

19 

Switching  at  terminals. 

( 7 ) Should  be  changed  to  conform  with : 

Nothing  in  settlement  gives  either  the  men  or  the  company  the  right  to  add 
to  or  take  from  original  rule  as  written,  but  rule  should  be  modified  to  conform 
to  new  basis  by  changing  10  hours  to  8 hours  in  next  to  last  line  of  second 
paragraph.  Any  allowance  made  under  this  rule  to  be  paid  at  one-eighth  of  the 
daily  rate. 

It  is  therefore  evident  that  the  board  had  no  intention  of  combining  these 
two  items  and  indicates  that  we  were  entirely  •wrong  in  our  interpretation  of 
the  answer  to  question  272.  As  soon  as  we  were  aware  that  we  were  wrong  in 
our  interpretation,  arrangements  were  made  to  have  the  matter  handled  in  a 
proper  manner.  We  do  not  feel,  however,  that  under  the  circumstances  there 
is  any  excuse  for  our  continuing  the  method  of  payment  as  we  did  during  the 
misunderstanding,  and  that  payment  should  be  made  under  article  21  of  our 
schedule,  changing  the  10  hours  to  8 hours. 

Opinion . — The  claim  in  this  case  is  for  final  terminal  delay, 
whereas  the  carrier  takes  the  position  that  there  was  no  final  terminal 
delay,  for  the  reason  that  the  time  referred  to  as  “ terminal  delay  ” 
was  consumed  in  doing  switching,  and  for  that  reason  should  be 
included  in  the  time  of  the  trip,  which  is  in  accord  with  the  provision 
of  rules  in  effect. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  carrier  is  sustained. 


DECISION  NO.  2962.— DOCKET  2560 

Chicago,  III.,  February  11,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Ehginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  R.  B.  Van  Auken,  fireman,  for  296  miles  for 
deadheading,  and  in  addition  200  miles  for  time  lost  in  yard. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  August  7,  1921,  Fireman  Van  Auken  was  taken 
off  his  assignment  in  yard  service  at  Sioux  City,  Iowa,  beginning  at  11.30  p.  in., 
and  instructed  to  deadhead  to  St.  James,  Minn.,  division  headquarters,  to 
attend  an  investigation  on  the  following  morning.  He  deadheaded  from  Sioux 
City  to  St.  James  on  train  No.  2 on  the  morning  of  the  8th,  leaving  Sioux  City 
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at  12.45  a.  m.,  and  after  the  investigation  lie  deadheaded  to  Sioux  City  on  train 
No.  5,  arriving  at  Sioux  City  at  6.05  p.  m.  His  assignment  began  at  11.30  p.  m. 
He  was  paid  one  day  at  yard  rates. 

Employees'  position. — Our  contention  in  this  case  is  based  on  the  provision 
of  Article  IX  of  the  engineers’  and  firemen’s  schedule,  effective  November  1, 
1915,  reading  as  follows : 

“Art.  IX.  Deadheading  on  company’s  business  on  passenger  trains  will  be 
paid  for  the  actual  mileage  at  5.92  cents  per  mile  for  engineers  and  4.32  cents 
per  mile  for  firemen,  and  for  deadheading  on  other  trains  at  6.48  cents  per  mile 
for  engineers  and  4.64  cents  per  mile  for  firemen : Provided , That  a minimum 
day  at  the  above  rates  will  be  paid  for  the  deadhead  trip  if  no  other  service 
is  performed  within  24  hours  from  time  called  to  deadhead.  Deadheading  re- 
sulting from  the  exercise  of  seniority  rights  will  not  be  paid  for.” 

We  contend  that  the  above-quoted  rule  specifically  provides  for  payment  for 
deadhead  trips  and  is  without  exception  or  qualification  where  an  engineer  or 
fireman  is  required  to  deadhead  by  orders  of  the  carrier’s  officers,  and  that  as 
Fireman  Van  Auken  was  instructed  to  make  the  deadhead  trip  on  August  8 he 
is  entitled  to  compensation  under  the  rule,  as  he  deadheaded  296  actual  miles. 

Carrier’s  position. — Mr.  Van  Auken  was  a member  of  one  of  the  crews  in- 
volved in  an  accident,  and  in  order  to  determine  the  fault  he  was  required  to 
be  present  at  an  investigation  held  at  the  division  superintendent’s  office  at 
St.  James. 

We  have  no  rule  in  our  schedule  as  to  compensation  for  time  in  such  cases 
other  than  the  schedule  rule,  Article  XVII,  which  reads  as  follows : 

“ Suspension  or  dismissal. — No  engineer  or  fireman  shall  be  suspended  or 
dismissed  from  the  service  of  the  company  upon  any  charge  without  having  a 
fair  and  impartial  investigation  before  the  division  superintendent  or  superin- 
tendent of  motive  power  and  machinery,  as  the  case  may  be,  with  the  right  of 
appeal  to  the  general  superintendent  or  the  general  manager.  The  investiga- 
t.'on  shall  ordinarily  be  held  within  three  days  ; if  charges  are  not  sustained, 
compensation  will  be  allowed  for  the  time  lost  at  the  rate  of  100  miles  per  day. 
No  punishment  is  to  be  fixed  without  a thorough  investigation.” 

At  the  investigation  of  the  accident  Mr.  Van  Auken  was  not  found  at  fault. 
He  was  returned  to  work  and  should  be  paid  as  provided  in  Article  XVII  for 
such  time  as  he  actually  lost  by  reason  of  attending  the  investigation.  Article 
IX,  referred  to,  does  not  apply  to  men  involved  in  accidents  occurring  to  their 
train  as  deadhead  time,  but  if  found  not  to  blame  they  will  be  compensated 
as  provided  in  Article  XVII. 

In  cases  of  investigation  which  may  involve  suspension  or  dismissal  as 
covered  by  Article  XVII,  to  allow  deadhead  time  in  addition  to  time  actually 
lost  would  in  some  cases  result  in  duplicate  payment,  as  the  deadheading 
could  and  would  in  many  cases  be  done  and  paid  for  as  such,  during  the  period 
of  time  they  would  be  paid  for  “ time  lost  ” at  the  place  where  they  would 
have  been  working  if  not  attending  the  investigation.  This  would  conflict  with 
the  payment  of  single  time  as  provided  in  Article  X of  Supplement  24  to 
General  Order  No.  27. 

The  employees  call  attention  to  the  ruling  of  Vice  President  Trenholm  of 
“August  7,  1917,  in  a similar  case.”  It  was  not  a similar  case  in  that  it  was 
a “court  case.”  We  would  call  your  attention  to  decision  in  case  No.  1029, 
Railway  Board  of  Adjustment  No.  1,  Minneapolis,  St.  Paul  & Sault  Ste.  Marie 
Railway  Co.,  which  was  a “ court  case,”  and  the  decision  reads,  “ Claim  denied.” 

The  carrier  is  of  the  opinion  that  as  soon  as  Mr.  Van  Auken  was  relieved 
from  regular  service  he  became  entitled  to  pay  under  Article  XVII  of  the  engi- 
neers’ and  firemen’s  schedule,  which  provides  compensation  for  the  time  lost 
at  the  rate  of  100  miles  per  day ; that  the  ruling  relative  to  deadheading  has 
nothing  to  do  with  Article  XVII ; and  that  a combination  of  the  two  would 
involve  duplicate  payment  in  most  cases. 

Mr.  Van  Auken  was  not  found  at  fault  for  the  accident  and  was  instructed 
to  resume  work.  He  went  back  to  Sioux  City  on  train  No.  5 and  could  have 
resumed  work  on  his  regular  shift  at  11.30  p.  m.  had  he  reported  for  work  on 
his  arrival  at  6.05  p.  m.  He  did  not  report  and  therefore  he,  himself,  was 
responsible  for  not  working  on  August  8.  He  was  only  required  to  lose  one 
day’s  time,  August  7,  on  account  of  the  investigation. 

Mr.  Van  Auken  was  allowed  time  lost  on  August  7 only,  and  the  claim  for 
time  lost  on  August  8 and  deadhead  time  was  not  allowed. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  evidence 
submitted  indicates  that  R.  B.  Van  Auken,  fireman,  was  paid  in 
accordance  with  the  provisions  of  the  rules  in  effect. 

The  claim  of  the  employees  is  therefore  denied. 


DECISION  NO.  2963.— DOCKET  2561 

Chicago,  III.,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  W.  Handy,  fireman,  for  296  miles  at  the 
deadhead  rate  of  pay,  September  26,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — J.  W.  Handy,  fireman,  was  regularly  assigned  on 
way-freight  runs  Nos.  29  and  30,  on  the  western  division.  On  September  26, 
1921,  he  was  held  off  his  assignment  and  required  to  deadhead  from  Sioux  City, 
Iowa,  to  St.  James,  Minn.,  for  the  purpose  of  attending  an  investigation  of  an 
accident  in  which  he  was  involved.  After  the  investigation  was  completed  he 
returned  to  his  assignment  at  Sioux  City.  He  was  paid  for  time  lost  off 
his  run. 

Decision. — The  Railroad  Labor  Board  decides  that  the  evidence 
submitted  indicates  that  Fireman  J.  W.  Handy  was  paid  in  accord- 
ance with  the  provisions  of  rules  in  effect,  and  the  claim  of  the  em- 
ployees is  therefore  denied.  See  Decision  No.  2962.  (VI, 
R.  L.  B.  254.) 


DECISION  NO.  2964.— DOCKET  2562 

Chicago,  III.,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  E.  F.  Hill,  engineer,  for  296  miles  for  time 
lost  July  24  and  25,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  E.  F.  Hill  wTas  regularly  assigned  in 
pool-freight  service,  but  was  called  to  fill  a temporary  vacancy  on  passenger 
trains  Nos.  9 and  10  on  the  western  division.  On  the  morning  of  July  24,  1921, 
he  arrived  at  St.  James,  Minn.,  at  3.25  a.  m.,  on  train  No.  10,  and  the  pool 
crew  to  which  he  was  regularly  assigned  was  called  for  service  at  St.  James, 
6 p.  m.,  the  same  day.  Mr.  Hill  was  held  to  protect  the  vacancy  on  runs  of 
trains  Nos.  9 and  10,  but  later  the  engineer  who  was  regularly  assigned  on 
these  runs  reported  and  was  permitted  to  displace  Mr.  Hill. 

Employees’  position. — Our  contentions  in  this  case  are  based  on  the  pro- 
visions of  paragraph  1 of  Article  XXVI,  engineers’  and  firemen’s  schedule 
effective  November  1,  1915,  and  bulletin  of  April  5,  1920,  which  was  agreed  to 
by  the  committee  before  it  was  issued,  reading  as  follows : 

“Auticle  XXVI.  (1)  In  the  event  of  there  being  a surplus  of  engineers  and 
firemen  for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have 
preference  in  employment.” 
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BULLETIN  NOTICE 

St.  Paul,  Minn.,  April  5,  1920. 

Engineers  and  Firemen:  Engineers  and  firemen  when  laying  off,  upon  re- 
suming work,  will  report  in  advance  of  the  time  of  their  turn  or  run  into  the 
terminal,  so  the  man  filling  the  vacancy  can  be  notified  of  his  arrival  at  the 
terminal  of  being  relieved. 

J.  O.  Enockson. 

We  contend  that  there  is  justification  for  this  engineer’s  claim  for  296  miles 
for  time  lost  July  24  and  25,  1921,  as  the  carrier’s  officer  denied  him  the  right 
to  go  out  on  his  regular  assignment  and  required  a junior  man  to  go  out  in  his 
place,  Mr.  Hill  being  held  to  protect  the  vacancy  in  passenger  service,  but  later 
denied  the  right  to  fill  such  vacancy,  in  violation  of  the  agreement  between  the 
superintendent  of  motive  power  and  machinery  and  the  committee,  as  ex- 
pressed in  the  bulletin  above  quoted.  This  engineer  was  denied  the  right  to 
earn  the  296  miles  claimed,  which  he  was  entitled  to  under  the  agreement. 

Carrier's  position. — Engineer  Hill  was  running  passenger  trains  Nos.  9 and  10 
in  place  of  regular  Engineer  Pedvin.  When  Engineer  Pedvin  laid  off  he-  did  so 
for  one  round  trip  only,  advising  foreman  he  would  be  back  to  St.  James  by  4 
p.  m.  July  24.  (Pie,  Pedvin,  was  returning  from  Sioux  Falls  in  an  automobile.) 
The  foreman  called  up  Mr.  Pedvin’s  residence  at  6 p.  m.,  and  found  he  had  not 
yet  returned,  so  he  held  Engineer  Hill,  to  insure  having  a competent  man  to 
handle  the  run  in  the  event  Mr.  Pedvin  did  not  return.  Mr.  Pedvin  later  re- 
turned, reported  at  8.30  p.  m.  to  go  out  on  train  No.  9 at  2.05  a.  m.,  and  was 
permitted  to  go  out. 

The  employees  make  reference  to  an  understanding  reached  with  superin- 
tendent motive  department  April  5,  1920,  quoted  in  their  submission. 

This  bulletin  notice  was  put  up  at  the  request  of  the  men,  and  there  was 
nothing  in  the  bulletin  or  in  any  rule  in  the  schedule  that  requires  the  carrier 
to  pay  engineers  or  firemen  for  time  lost  on  account  of  failure  of  engine  men 
to  report  as  the  bulletin  provides.  The  claim  was  made  for  292  miles  in  chain- 
gang  freight  service  by  an  engineer,  while,  had  above  bulletin  been  complied 
with  on  the  part  of  Engineer  Pedvin,  Engineer  Hill  would  have  been  enabled 
to  go  out  in  chain  gang. 

Engineer  Pedvin,  the  regular  man  on  passenger  trains  Nos.  9 and  10,  not 
having  reported,  Engineer  Hill  was  held  for  the  run  until  after  the  chain-gang 
crew  had  left.  As  the  arrangement  as  to  how  men  should  report  when  laying 
off  provided  no  penalty  on  the  part  of  the  company  for  their  failure  to  do  so, 
payment  for  time  lost  was  declined. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  2965.— DOCKET  2563 

Chicago,  III.,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Ehginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  C.  A.  Gregory,  engineer,  and  H.  C.  House, 
fireman,  for  compensation  at  overtime  rates  for  deadheading  from 
Rice  Lake,  Wis.,  to  Kennedy,  Wis.,  following  a tie-up  under  the 
hours-of-service  law  at  Rice  Lake,  February  2,  1922. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Gregory  and  Fireman  House  were  regu- 
larly assigned  to  log-train  service  between  Altoona,  Wis.,  and  Kennedy,  Wis. 
They  departed  from  Altoona  February  1 and  tied  up  at  Rice  Lake,  an  inter- 
mediate point  between  Altoona  and  Kennedy,  February  2,  after  having  been 
on  duty  16  hours.  A relief  crew  was  furnished  at  that  point  to  complete 
trip  to  Kennedy,  a distance  of  69.1  miles.  Messrs.  Gregory  and  House  were 
instructed  to  deadhead  from  Rice  Lake  to  Kennedy  on  train  handled  by  the 
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relief  crew  and  were  paid  for  the  trip  as  follows:  February  1,  100  miles, 
straight  time,  and  100  miles,  overtime ; February  2,  deadheading,  Rice  Lake 
to  Kennedy,  100  miles,  straight  time,  13  miles,  overtime ; time  consumed  making 
deadhead  trip  8 hours  42  minutes. 

Employees'  position. — Our  contention  is  this  case  is  based  on  the  application 
of  Article  VI  of  memorandum  of  agreement,  effective  April  1,  1918,  reading 
as  follows : 

“Article  VI.  Road  crews  tied  up  for  rest  under  the  law,  and  then  towed  or 
deadheaded  into  terminal,  with  or  without  engine  or  caboose,  will  be  paid 
therefor  the  miles  or  hours,  whichever  are  the  greater,  from  the  tie-up  point 
to  the  terminal,  at  road  rates  as  per  class  of  engine  handling  train  when  tied 
up.” 

This  crew  was  being  towed  into  terminal  after  tying  up  under  the  law  and 
is  entitled  to  pay  at  overtime  rates  as  though  they  had  completed  their  con- 
tinuous trip. 

We  maintain  that  under  the  provisions  of  the  above-qjioted  rule  this  engine 
crew  should  have  been  allowed  compensation  at  the  overtime  rate  for  the 
nine  hours  consumed  in  being  towed  from  Rice  Lake  to  Kennedy,  as  this  was 
the  road  rate  as  per  class  of  engine  at  the  time  the  crew  was  tied  up. 

Carrier's  position. — The  carrier  quotes,  for  the  information  of  the  board. 
Articles  V and  VI  of  the  memorandum  of  agreement  between  the  Order  of 
Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brotherhood  of 
Locomotive  Engineers,  and  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men,  and  the  carrier : 

“Article  V.  Engineers  and  firemen  in  train  service  tied  up  under  the  law 
will  be  paid  continuous  time  from  initial  point  to  the  tie-up  point.  When  they 
resume  duty  on  continuous  trip,  they  will  be  paid  from  tie-up  point  to  terminal 
on  the  following  basis:  For  fifty  (50)  miles  or  less,  or  five  (5)  hours  or  less, 
fifty  (50)  miles  pay;  for  more  than  fifty  (50)  miles  and  up  to  one  hundred 
(100)  miles  or  over  five  (5)  hours  and  up  to  ten  (10)  hours,  one  hundred 
(100)  miles  pay;  over  one  hundred  (100)  miles,  or  over  ten  (10)  hours,  at 
schedule  rates.  It  is  understood  that  this  does  not  permit  running  engines 
through  terminals  or  around  other  crews  at  terminals  unless  such  practice 
is  permitted  under  the  pay  schedules. 

“Article  VI.  Road  crews  tied  up  for  rest  under  the  law,  and  then  towed 
or  deadheaded  into  terminal,  with  or  without  engine  or  caboose,  will  be  paid 
therefor  the  miles  or  hours,  whichever  are  the  greater,  from  the  tie-up  point 
to  the  terminal  at  road  rates  as  per  class  of  engine  handling  train  when 
tied  up.” 

Carrier  contends  that  the  compensation  allowed  was  strictly  in  accordance 
with  the  rules  above  quoted,  which  are  the  only  rules  covering  the  dispute. 

Decision. — The  Railroad  Labor  Board  decides  that  the  evidence 
submitted  shows  that  this  engine  crew  was  paid  in  accordance  with 
provisions  of  rules  in  effect,  and  the  claim  of  the  employees  is  there- 
fore denied. 


DECISION  NO.  2966.— DOCKET  2565 
ChicaffO,  III.  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question — Claim  of  A.  Munson,  engineer,  and  D.  Raskob,  fireman, 
for  one  day’s  pay  at  yard  rates  account  of  not  being  used  February 
12,  1922. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Munson  and  Fireman  Raskob  are  regu- 
larly assigned  to  yard  service  at  Minneapolis,  Minn.,  from  11.30  p.  m.  to  7.30 
a.  m.  To  give  48  hours’  notice  as  to  what  shifts  would  work  Sunday,  a 
bulletin  was  posted  Friday  afternoon,  February  10,  which  annulled  the  regular 
assignment  of  Munson  and  Raskob  for  Sunday,  February  12. 

Employees'  position. — In  this  case  the  contention  of  the  committee  is  based 
on  the  provisions  of  paragraph  2 of  Article  XVIII  and  paragraph  1 of  Article 
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XXVI,  engineers’  and  firemen’s  schedule,  effective  November  1,  1915,  reading 
as  follows : 

“Article  XVIII.  (2)  The  oldest  engineer  or  fireman  shall  have  choice  of 
runs  if  competent,  otherwise  next  oldest  shall  be  taken.” 

“Article  XXVI.  (1)  In  the  event  of  there  being  a surplus  of  engineers  and 
firemen  for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have 
preference  in  employment.” 

At  about  8 pm.  Sunday,  February  12,  the  yardmaster  ordered  an  extra 
engine,  which  began  work  at  11.30  p.  m.,  and  an  extra  engine  crew  was  used  on 
this  assignment  with  the  switching  crew  assigned  regularly  to  begin  work  at 
11.30  p.  m.  Engineer  Munson  and  Fireman  Raskob  made  claim  for  a day’s  pay 
at  yard  rates  account  not  being  permitted  to  work  on  the  11.30  p.  m.  assignment 
February  12,  1922,  in  preference  to  junior  men,  which  has  been  denied  by 
officers  of  the  carrier. 

We  contend  that  Engineer  Munson  and  Fireman  Raskob,  having  been  as- 
signed to  the  shift  from  11.30  p.  m.  to  7.30  a.  m.  daily,  are  entitled  to  work  on 
that  assignment  every  day,  and  we  do  not  agree  that  when  it  is  decided  to 
annul  an  assignment  and  later  it  is  found  necessary  to  work  such  assignment 
the  regularly  assigned  crew  can  be  denied  the  right  to  work  in  preference  to  an 
extra  crew  junior  in  service.  We  maintain  that  when  it  was  decided  to  work 
the  11.30  p.  m.  assignment  February  12,  1922,  the  regular  assigned  engineer 
and  fireman  should  have  been  called,  and  failure  on  the  part  of  the  carrier’s 
officers  to  call  this  engineer  and  fireman  resulted  in  a loss  of  a day’s  pay  to 
each  of  these  men,  which  our  agreement  provides  they  are  entitled  to ; and,  due 
to  the  fact  that  the  agreement  was  violated,  we  maintain  that  this  engine  crew 
is  entitled  to  a day's  pay  at  yard  rates. 

Carrier's  position. — Owing  to  conditions  in  the  yard  it  was  found  necessary 
at  8 p.  m.  Sunday  to  order  an  extra  shift  in  addition  to  the  assignment  for 
Sunday  night.  On  taking  it  up  with  roundhouse  they  advised  that  the  earliest 
they  could  furnish  an  engine  would  be  11.30  p.  m.,  and  it  was  ordered  for  that 
time.  While  this  was  the  same  time  the  regular  assignment  would  have 
worked  it  was  not  the  regular  assignment,  as  that  had  been  canceled  by  bulle- 
tin Friday  afternoon,  it  appearing  at  that  time  that  it  would  not  be  needed. 
When  needed  at  8 p.  m.  Sunday  it  was  ordered  as  an  extra  engine  for  as  soon 
as  it  could  be  furnished. 

The  regular  work  of  the  assignment  is  pulling  and  setting  cars  at  store- 
houses, pulling  and  setting  cars  at  old  house,  and  switching  and  setting  cars 
at  team  tracks,  all  in  West  Minneapolis  yard. 

The  work  required  of  and  performed  by  this  extra  engine  was  working  in 
both  West  Minneapolis  and  East  Minneapolis  yards,  doing  general  switching, 
handling  drags  from  West  Minneapolis  to  East  Minneapolis  and  from  lower 
yards  to  North  yard.  They  did  not  do  any  of  the  work  of  regular  assignment, 
as  that  had  all  been  done  by  the  regular  shift  which  worked  Saturday  night. 

The  only  basis  for  the  claim  is  that  the  extra  engine  found  to  be  necessary 
and  ordered  could  not  be  furnished  until  time  of  regular  assignment,  which 
required  the  extra  engine  to  work  the  same  hours  the  regular  engine  would 
have  worked  had.  the  assignment  not  been  annulled,  lit  did  not  do  any  of  the 
same  work.  Claim  was  therefore  declined. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2967.— DOCKET  2566 

Chicago,  III,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  C.  Olson,  engineer,  and  R.  Corsaw,  fire- 
man, December  24  and  December  28,  1920,  for  1 hour  and  20  minutes 
in  each  case  in  addition  to  minimum  day  at  yard  rates. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Messrs.  Olson  and  Corsaw  were  regularly  assigned 
m yard  service  in  Elroy,  Wis.,  yard.  On  December  24  they  helped  extra  No.  412 
to  Tunnel  City,  Wis.,  and  on  December  28  they  helped  extra  No.  420  from  Elroy 
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to  Tunnel  City,  a distance  of  5.6  miles,  for  which  they  were  paid  yard  rates 
for  the  entire  day. 

Employees'  position. — In  this  case  the  contention  of  the  employees  is  based 
on  the  provision  contained  in  paragraph  (6),  Article  XX  of  Supplement  24 
to  General  Order  No.  27,  reading  as  follows : 

“(6)  Where  regularly  assigned  to  perform  service  wTithin  switching  limits, 
yard  men  will  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is 
the  greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed, 
in  addition  to  the  regular  yard  pay,  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service.” 

Under  the  provisions  of  the  above-quoted  rule  we  maintain  that  engine  crews 
regularly  assigned  to  switching  service  should  not  be  used  in  road  service  while 
road  crews  are  available,  except  in  case  of  an  emergency.  When  yard  crews 
are  used  in  road  service  in  an  emergency  during  the  period  of  their  assign- 
ment, we  maintain  they  are  entitled  to  compensation  for  miles  or  hours,  which- 
ever is  the  greater,  with  a minimum  of  one  hour,  for  the  period  used  in  road 
service,  in  addition  to  the  regular  yard  pay,  and  without  any  deduction  there- 
from for  the  time  consumed  in  road  service.  In  view  of  the  fact  that  Engi- 
neer Olson  and  Fireman  Corsaw  were  required  to  perform  road  service  during 
the  periods  of  their  assignment,  December  24  and  28,  1920,  we  maintain  they 
are  entitled  to  1 hour  and  20  minutes  at  road  rates  according  to  class  of  engine 
used  on  the  respective  dates  mentioned. 

Carrier's  position. — It  has  always  been  the  practice  to  require  yard  crews  to 
assist  trains  out  of  the  yard  at  Elroy  as  a part  of  their  regular  assignment, 
compensation  therefor  being  covered  by  yard  rates  without  arbitrary  or 
special  allowances. 

When  Supplement  24  to  General  Order  No.  27  was  received  it  was  our  under- 
standing that  Article  XX  (ft)  changed  this  practice.  This  was  later  found  to 
be  in  error. 

See  decision  in  case  No.  27/213,  Railway  Board  of  Adjustment  No.  1,  Minne- 
apolis, St.  Paul  & Sault  Ste.  Marie  Railway  Co.  and  engineers  and  firemen. 
The  decision  reads : 

“The  issue  in  this  particular  case  concerns  the  intent  of  paragraph  (ft), 
Article  XX,  Supplement  24. 

“A  review  of  the  records  clearly  indicates  that  it  has  been  the  practice  on 
this  railroad  for  a number  of  years  to  require  yard  crews  to  assist  trains  out 
of  yard,  compensation  therefor  being  covered  by  yard  rates,  without  arbitrary 
or  special  allowances.  The  claim  is  therefore  denied.” 

Also  see  decision  in  case  No.  27/286,  Railway  Board  of  Adjustment  No.  1, 
Mobile  & Ohio  Railroad  Co.  and  engineers,  firemen,  conductors,  and  trainmen. 
The  decision  reads : 

“ The  issue  in  this  case  concerns  the  intent  of  paragraph  ( ft ) , Article  XX, 
Supplement  24. 

“ Where  it  has  been  tl;e  practice  to  require  yard  crews  to  assist  trains  out  of 
yard  as  a part  of  their  regular  assignment,  compensation  therefor  being 
covered  by  yard  rates  without  arbitrary  or  special  allowances,  no  change  in 
the  established  practice  is  required.  The  claim  is  therefore  denied.” 

We  therefore  believe  that  it  is  proper  to  pay  yard  rates  in  accordance  with 
our  established  practice  for  years. 

Decision. — The  Railroad  Labor  Board  decides  that  paragraph  (&), 
Article  XX  of  Supplement  24  to  General  Order  Xo.  27,  issued  by 
the  United  States  Railroad  Administration,  applies  only  when  yard 
engines  assist  trains  beyond  the  switching  limits. 
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Chicago,  III.,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Ehginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question . — Claim  of  F.  Johnson,  fireman,  for  100  miles  at  yard 
rates  on  account  of  not  being  permitted  to  displace  a junior  fireman 
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assigned  to  11.45  p.  m.  shift  Itasca,  Wis.,  yard  service  on  February 
9,  1922. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Fireman  Johnson  was  working  on  the  fireman’s 
extra  board  at  Spooner,  Wis.,  the  home  terminal  for  northern  division  pool  or 
irregular  crews.  On  the  morning  of  February  9 Mr.  Johnson  departed  from 
Spooner  on  train  No.  96  at  about  10.45  a.  m.,  deadheading  of  his  own  accord. 
Train  No.  96  passed  Itasca  about  1.10  p.  m.,  arriving  at  Superior,  Wis.,  at  about 
1.25  p.  m.  At  8.15  p.  m.  Mr.  Johnson  called  the  night  foreman  at  Itasca  on 
the  telephone  and  requested  that  he  be  permitted  to  displace  the  junior  fireman, 
who  had  already  been  called  for  service  on  his  regular  assignment,  commencing 
at  11.45  p.  m. 

Employees'  position. — In  this  case  the  contention  of  the  employees  is  based 
on  the  provisions  contained  in  the  second  paragraph  of  Article  XVIII  and  the 
first  paragraph  of  Article  XXVI,  schedule  of  engineers  and  firemen,  effective 
November  1,  1915,  reading  as  follows : 

“Article  XVIII.  * * * The  oldest  engineer  or  fireman  shall  have  choice 

of  runs  if  competent,  otherwise  the  next  oldest  shall  be  taken.” 

“Article  XXVI.  In  the  event  of  there  being  a surplus  of  engineers  and  fire- 
men for  the  service  of  the  road,  the  older  engineers  and  firemen  will  have  pref- 
erence in  employment  * * 

Under  the  provisions  of  the  above-quoted  rule,  Fireman  Johnson  was  entitled 
to  work  in  preference  to  a junior  fireman  on  February  9,  1922,  but  the  carrier 
denied  him  the  opportunity  to  earn  a day’s  pay  which  our  agreement  provides 
he  is  entitled  to.  Therefore,  in  view  of  the  fact  that  this  fireman  was  deprived 
of  his  right  to  work  by  the  action  of  the  carrier,  in  direct  violation  of  our 
agreement,  we  maintain  that  the  carrier  is  responsible  to  Fireman  Johnson  for 
the  loss  sustained. 

Carrier's  position. — At  the  time  Mr.  Johnson  laid  off  at  Spooner  he  secured  a 
pass  from  Spooner  to  Superior  and  return,  but  made  no  arrangements  for  going 
to  work  elsewhere  nor  indicated  that  he  had  any  intention  of  reporting  for 
service  at  another  terminal. 

The  bulletin  notice  of  April  5,  1920,  reads  as  follows : 

“ Engineers  and  firemen  when  laying  off  when  resuming  work  will  report  in 
advance  of  their  turn  or  run  into  terminal  so  that  the  man  filling  the  temporary 
vacancy  can  be  notified  on  his  arrival  at  the  final  terminal  of  being  relieved.” 

The  above  instructions  were  issued  following  a conference  with  representa- 
tives of  engine-service  employees,  the  purpose  being  to  compel  enginemen  that 
had  been  laying  off  to  report  in  time  to  permit  the  junior  man  they  were  reliev- 
ing to  secure  another  assignment  without  loss  of  time. 

If  Mr.  Johnson  desired  to  take  the  11.45  p.  m.  Itasca  yard  assignment,  he 
should  have  at  least  made  arrangements  with  the  Itasca  foreman  promptly 
after  arriving  at  Superior  and  not  later  than  1.30  or  2 p.  m.  on  February  9, 
instead  of  waiting  until  8.15  and  after  the  regularly  assigned  man  had  been 
called. 

Fireman  Trudeau  lives  in  Superior,  East  End,  approximately  3 miles  from 
the  Itasca  engine  house,  and  as  there  is  no  street-car  service  to  Itasca  it  is 
necessary  that  the  men  living  at  East  End  be  called  considerably  in  advance 
of  the  time  they  are  required  to  report  for  duty. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  particular  case,  the  claim  of  the  employees 
is  sustained. 


DECISION  NO.  2969.— DOCKET  2568 

Chicago,  III.,  February  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  G.  S.  Nadeau,  fireman  for  77  miles  for  dead- 
heading from  Duluth,  Minn.,  to  Spooner,  Wis.,  January  16,  1922. 
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Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — R.  M.  Johnston,  a demoted  engineer,  was  firing 
trains  Nos.  95  and  96,  between  Duluth  and  Altoona.  On  January  15,  an 
emergency  arose  at  Altoona  making  it  necessary  to  promote  and  use  Mr.  Johns- 
ton as  an  engineer  out  of  that  terminal,  thus  leaving  a vacancy  on  train 
No.  96. 

Fireman  Nadeau  was  deadheaded  from  Spooner  (the  home  terminal  for 
irregular  and  unassigned  service)  to  Altoona  to  fill  a vacancy  on  train  No. 
96.  He  left  Altoona  on  the  morning  of  January  16  and  made  the  trip. 
Altoona  to  Duluth,  on  train  No.  96.  On  arrival  at  Duluth,  Fireman  Nadeau 
returned  to  Spooner  of  his  own  volition  intending  to  remain  at  Spooner  until 
the  morning  of  January  17,  when  he  would  again  return  to  Duluth  to  come 
out  of  there  on  train  No.  95,  January  17,  which  would  be  his  regular  turn 
out  of  that  terminal.  While  Mr.  Nadeau  was  at  Spooner,  Fireman  Johnston 
was  again  demoted  and  allowed  to  report  for  his  regular  run  on  train  No.  95 
out  of  Duluth  January  17,  and  Fireman  Nadeau  was  notified  while  at  his  home 
in  Spooner  that  he  need  not  return  to  Duluth  as  Fireman  Johnston  would 
resume  work  on  his  regular  assignment.  Mr.  Nadeau  was  marked  up  on 
Spooner  extra  board  at  the  time  Mr.  Johnston  was  permitted  to  return  to  his 
regular  run. 

Employees'  position. — In  this  case  the  contention  of  the  employees  is  based  on 
the  provision  contained  in  Article  IX  of  the  schedule  effective  November 
1,  1915,  reading  as  follows : 

“ Deadheading  on  company’s  business  on  passenger  trains  will  be  paid  for 
the  actual  mileage  at  5.92  cents  per  mile  for  engineers  and  4.32  cents 
per  mile  for  firemen,  and  for  deadheading  on  other  trains  at  6.48  cents  for 
engineers  and  4.64  cents  per  mile  for  firemen : Provided,  That  a minimum  day 
at  the  above  rates  will  be  paid  for  the  deadhead  trip  if  no  other  service  is 
performed  within  24  hours  from  the  time  called  to  deadhead.  Deadheading 
resulting  from  the  exercise  of  seniority  rights  will  not  be  paid  for.” 

This  fireman  was  filling  a temporary  vacancy  on  the  run  referred  to,  and  on 
his  lay-over  at  Duluth  in  order  to  be  with  his  family  he  deadheaded  home  to 
Spooner.  During  the  period  he  was  at  home  he  was  advised  that  it  would  not 
be  necessary  for  him  to  return  to  Duluth  to  come  out  on  train  No.  95,  as  the 
regularly  assigned  fireman  would  resume  work  at  that  point.  If  Fireman 
Nadeau  remained  at  Duluth  on  his  lay-over,  away  from  his  home,  until  such 
time  as  receiving  information  that  the  regular  man  would  resume  work  at  that 
point,  the  company  would  have  allowed  this  fireman’s  claim  without  question. 

Therefore,  we  feel  that  this  fireman  should  not  be  deprived  of  payment  for 
the  deadhead  trip  by  the  mere  fact  that  he  left  Duluth  before  receiving  advice 
that  he  would  not  be  needed  for  further  service  out  of  that  point,  as  he  was 
responsible  to  protect  the  assignment  until  relieved  from  such  responsibility 
by  proper  officials  of  the  carrier.  We  feel  that  the  deadhead  mileage  is  a 
part  of  the  compensation  of  extra  men,  and  that  they  should  not  be  deprived 
of  such  compensation  through  any  technicality. 

Carrier's  position. — The  carrier  contends  that  Fireman  Nadeau  returned  to 
Spooner  of  his  own  volition  and  that  the  prompt  manner  in  which  the  matter 
was  handled  by  the  carrier  saved  Fireman  Nadeau  from  returning  to  Duluth 
for  No.  95  out  of  there  January  17. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2970.— DOCKET  1856 

Chicago,  III.,  February  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  El  Paso  & Southwestern  System 

Question. — Request  that  section  16,  Article  XXXII,  engineers’ 
and  firemen’s  schedules,  be  complied  with  and  that  the  men  who 
have  paid  transportation  charges  on  their  household  goods  between 
Santa  Rosa,  X.  Mex.,  and  Tucumcari,  N.  Mex.,  be  made  a refund  of 
the  amount  paid. 


[No.  2971] 


DECISIONS 


263 


Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Since  July  1,  1907,  the  El  Paso  & Southwestern 
system  has  been  operating  59  miles  of  track  between  Santa  Rosa  and  Tucumcari 
under  a lease  of  the  Rock  Island  Railroad ; said  track  is  a part  of  the  eastern 
division,  main  line,  El  Paso  & Southwestern  sy§tem. 

The  first  agreement  between  the  El  Paso  & Southwestern  system  and  its 
eastern  division  engineers  was  effective  March  1,  1906,  and  with  the  firemen 
June  1,  1906.  The  following  rule  was  incorporated  in  both  agreements  in  that 
year,  and  all  subsequent  agreements,  including  the  present  schedule,  have 
contained  this  rule  without  any  change  having  been  made  in  it.  Section  16  of 
Article  XXXII  reads  as  follows : 

“ Sec.  16.  Engineers  or  firemen  transferring  from  one  division  or  district 
to  another  will  be  furnished  free  transportation  for  their  families  and  house- 
hold goods.” 

From  the  date  of  their  first  agreement  the  engineers  and  firemen  when  trans- 
ferring over  district  between  Tucumcari  and  Santa  Rosa  have  been  granted 
free  transportation  for  household  goods  between  those  points. 

Since  November,  1920,  the  engineers  and  firemen  when  transferring  from 
one  district  to  another  have  been  compelled  to  pay  full  freight  rates  on  such 
goods  between  Tucumcari  and  Santa  Rosa. 

Employees'  position. — We  contend  that  section  16  of  Article  XXXII  of  the 
schedule,  as  quoted  in  the  statement  of  facts,  entitled  our  men  to  have  their 
household  goods  transported  free  over  the  district  between  Tucumcari  and 
Santa  Rosa. 

• Carrier's  position. — The  59  miles  of  track  referred  to  above  between  Santa 
Rosa  and  Tucumcari  are  owned  by  the  Rock  Island  Railroad  and  are  operated 
under  a lease  by  the  El  Paso  & Southwestern  system.  It  has  always  been  our 
understanding  that  section  16  of  Article  XXXII  only  covered  transportation 
over  this  carrier’s  lines.  Under  the  lease  to  the  El  Paso  & Southwestern  we 
have  to  pay  the  freight  on  household  goods  transferred  over  this  piece  of 
leased  track  if  we  grant  free  transportation  to  our  employees. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  pro- 
visions of  rules  in  effect  engineers  or  firemen  who  are  transferred 
from  one  division  or  district  to  another  of  the  carrier  by  its  direction 
are  entitled  to  free  transportation  for  members  of  their  immediate 
families  and  their  household  goods.  The  claim  of  the  employees  is 
sustained. 


DECISION  NO.  2971.— DOCKET  1857 

Chicago,  III.,  February  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  El  Paso  & Southwestern  System 

Question. — Claim  of  A.  C.  Hines,  engineer,  and  L.  B.  Crawford, 
fireman,  for  114  miles’  pay,  from  Duran,  N.  Mex.,  to  Helena,  N.  Mex., 
and  return,  April  25,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Hines  and  Fireman  Crawford,  regularly 
assigned  in  pool-freight  service,  left  Duran  with  engine  No.  363  at  12.15  p.  m. 
April  25, 1921,  for  Carrizozo,  N.  Mex.  At  Helena,  the  first  station  west  of  Duran, 
the  engine  had  a stoker  failure  necessitating  the  setting  out  of  the  train  at 
Helena  and  returning  with  light  engine  to  Duran,  where  the  engine  crew  were 
given  engine  No.  387.  With  this  engine  they  returned  to  Helena,  picked  up 
the  same  train  which  had  been  set  out,  and  moved  same  to  Carrizozo. 

Employees'  position. — Claim  was  made  under  Articles  XIX  and  XXVI  of  the 
engineers’  and  firemen’s  schedule,  reading  in  part  as  follows: 

“Article  XIX 

“ Section  1.  Engineers  and  firemen  called  for  duty  and  not  used  will  receive 
pay  for  50  miles  and  stand  first  out. 
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“ Sec.  2.  Under  this  rule  engine  crews  have  not  been  used  unless  coupled  to 
train  and  train  moved  out  on  the  main  line  and  is  entirely  clear  of  the  lead 
switches  in  the  direction  headed  in  the  yard  unless  crews  have  been  used  to 
perform  other  service  other  than  preparing  engine  for  trip  previous  to  coupling 
to  train.  If  crews  have  coupled  to  train  and  moved  as  above,  or  if  crews  have 
performed  other  service  previous  to  coupling  to  train,  they  have  been  used. 

“Article  XXVI 

“ Section  1.  An  engineer  or  fireman  is  understood  to  have  reached  the  termi- 
nal of  a trip  on  any  division  or  district  when  he  reaches  the  division  or  district 
terminal  at  which  engines  of  trains  are  usually  changed  or  of  the  train  of 
which  the  trip  is  made,  and  having  done  so  and  proceeded  farther  with  the 
same  train,  or  being  sent  out  again  on  another  trip  or  train,  he  is  in  either 
case  understood  to  have  begun  another  trip. 

“ This  is  not  to  be  construed  to  apply  to  engineers  or  firemen  when  called 
to  perform  service  as  provided  for  in  section  2 of  this  article,  or  when  working 
on  short  passenger  trips  in  and  out  of  a terminal.” 

The  contention  of  the  employees  is  borne  out  by  the  fact  that  since  the  above 
rules  have  been  in  effect,  engine  crews  returned  to  the  terminal  and  again  sent 
out  have  been  recognized  as  beginning  a new  trip  and  paid  accordingly.  The 
employees  know  of  but  three  trips  during  the  last  three  years  for  which  pay- 
ment has  been  declined  in  similar  cases,  and  all  of  these  have  been  contended 
for  by  the  employees. 

Carrier's  position. — It  is  the  carrier’s  contention  that  in  this  case  the  mem- 
bers of  the  engine  crew  were  properly  paid  as  they  were  paid  continuous  time  • 
from  the  time  they  were  called  to  depart  at  Duran  until  their  arrival  at  Car- 
rizozo.  Section  1 of  Article  XXVI  states  that  an  engineer  or  fireman  is  un- 
derstood to  have  reached  the  terminal  of  a trip  on  any  division  or  district 
when  he  reaches  the  division  or  district  terminal  at  which  engines  of  trains 
are  usually  changed,  or  the  train  of  which  the  trip  is  made,  and  having  done 
so  and  proceeded  farther  with  the  same  train  or  being  sent  out  again  on  an- 
other trip  or  train,  he  is  in  either  case  understood  to  have  begun  another  trip. 

In  this  case,  the  train  had  not  reached  a terminal  at  which  engines  are 
usually  changed  nor  had  it  reached  a terminal  for  which  the  trip  had  been 
started  out  to  make.  The  engine  failed  6 miles  out  of  the  terminal,  necessitat- 
ing a return  to  the  terminal  for  another  engine  to  move  the  same  train  to  the 
terminal  for  which  the  crew  was  originally  called.  * It  is  our  contention  that 
they  are  not  entitled  to  100  miles  for  this  12  miles  any  more  than  they  would 
have  been  if  the  engine  had  run  out  of  water  at  Helena  and  had  to  return  to 
the  terminal  for  water,  or  in  case  they  would  have  had  to  double  their  train 
into  the  final  terminal  and  have  to  return  for  the  rear  portion  of  the  train.  In 
neither  of  the  two  cases  cited  above  would  they  have  claimed  anything  except 
the  additional  mileage  made. 

The  employees  state  in  their  position  that  their  contention  is  borne  out  by 
the  fact  that  since  the  above  rules  have  been  in  effect,  engine  crews  returning 
to  a terminal  and  again  sent  out  have  been  recognized  as  beginning  a new  trip 
and  paid  accordingly.  The  employees  can  not  show  where  any  similar  cases 
of  this  kind  have  been  paid.  It  is  always  possible  that  timekeepers  will  im- 
properly pay  crews  at  some  time,  but  we  have  been  unable  to  locate  any  similar 
cases  that  have  been  paid,  and  the  employees  were  unable  to  cite  any  when  this 
case  came  up  for  discussion. 

This  is  a similar  case  to  that  disposed  of  by  Decision  No.  485  (II,  R.  L.  B. 
460),  submitted  by  us  in  February,  1921,  except  that  in  Decision  No.  485  it  was 
a car  failure  instead  of  an  engine  failure.  By  looking  up  this  case  you  will 
note  that  it  occurred  in  October,  1919,  which  would  indicate  that  it  has  not 
been  the  practice  of  the  carrier  to  pay  cases  of  this  nature.  This  is  also  a 
similar  case  to  one  decided  by  Railway  Board  of  Adjustment  No.  1,  case  No. 
2133,  dated  Washington,  D.  C.,  September  18,  1920,  Atchison,  Topeka  & Santa 
Fe  Railway  System  v.  Engineers  and  Firemen. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 
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Chicago,  III.,  February  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  El  Paso  & Southwestern  System 

Question. — Claim  for  the  local  rate  of  pay  on  trains  Nos.  123  and 
124  between  Tucumcari,  N.  Mex.,  and  Dawson,  N.  Mex.,  and  trains 
Nos.  7 and  8 between  El  Paso,  Tex.,  and  Douglas,  Ariz.,  when  these 
crews  do  local  work  as  defined  in  the  schedule. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — The  carrier  declines  to  pay  local  rates  for  mixed 
trains  Nos.  7 and  8 between  El  Paso  and  Douglas,  217  miles,  and  for  mixed 
trains  Nos.  123  and  124  between  Tucumcari  and  Dawson,  132  miles,  where  such 
trains  do  work  that  would  come  under  the  local  rate  as  provided  for  in  section 
6,  Article  II,  of  the  engineers’  and  firemen’s  schedule,  reading  (these  trains  are 
allowed  through -freight  rates)  : 

“Article  II 

“ Sec.  6.  Crews  in  through  or  irregular  freight  service  required  to  set  out  or 
pick  up  cars  at  more  than  four  stations  to  unload  freight,  to  put  up  coal,  or  do 
station  switching  between  the  terminals  of  their  run,  shall  be  allowed  local 
freight  rates  of  pay  for  the  entire  trip.” 

Employees'  position. — The  employees  contend  that  section  6 of  Article  II,  as 
quoted  in  the  statement  of  facts,  applies  to  those  trains  as  it  would  to  any 
other  through  freight  not  handling  passenger  equipment. 

Carrier's  position. — It  was  our  understanding  that  when  section  6,  Article  II, 
was  incorporated  in  the  schedule  it  would  not  apply  to  mixed  runs,  and  this 
was  also  the  understanding  of  the  employees,  and  it  has  never  been  paid  except 
in  through  or  irregular  service,  in  accordance  with  the  agreement,  to  branch- 
line mixed  service  and  main-line  mixed  service,  as  it  is  necessary  on  all  of  our 
branch  lines  for  mixed-train  service  to  handle  baggage  and  express  and  some 
perishable  freight. 

Trains  Nos.  7 and  8,  referred  to,  between  El  Paso  and  Douglas  is  a mixed 
passenger  run,  a distance  of  217  miles  one  way,  with  11  hours  and  30  minutes 
schedule  westbound  and  11  hours  and  35  minutes  eastbound,  with  three  crews 
regularly  assigned.  Trains  Nos.  123  and  124  are  mixed  passenger  and  freight 
runs  on  a 132-mile  branch  line  between  Tucumcari  and  Dawson,  with  an  8-hour- 
and-30-minute  schedule  in  each  direction  with  two  crews  regularly  assigned. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  2973.— DOCKET  1860 

Chicago,  III.,  February  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  El  Paso  & Southwestern  System 

Question. — Claim  for  terminal  time  for  various  engineers  and  fire- 
men at  Tyrone,  N.  Mex.,  since  June  1,  1921. 

Statement— The  submission  contained  the  following: 

Joint  statement  of  facts. — Previous  to  June  1,  1921,  there  was  a mixed  train 
assigned  one  way  each  day,  six  days  per  week,  between  Tyrone  and  Hachita, 
N.  Mex.,  a distance  of  105  miles.  Hachita  was  the  terminal  on  the  west  and 
Tyrone  terminal  on  the  east.  The  crew  was  paid  terminal  time  at  Tyrone  and 
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Hacffita,  as 'provided  for  in  the  engineers’  and  firemen’s  schedule.  On  June  1 
this  service  was  abolished  and  the  carrier  established  service  into  Tyrone  one 
day  per  week  only.  On  Wednesday  morning  a crew  leaves  Hachita  on  a mixed 
train,  going  to  Tyrone  in  train  No.  22,  and  returns  to  Hachita  the  same  date 
in  train  No.  23.  This  crew  is  required  to  do  such  switching  as  is  needed  in 
addition  to  turning  their  train  while  at  Tyrone,  for  which  no  compensation  is 
allowed.  The  crew  is  paid  for  the  trip  on  the  basis  of  a continuous  trip  from 
Hachita  to  Tyrone  and  return  to  Hachita. 

Employees'  position. — The  employees  contend  that  this  crew  is  entitled  to 
terminal  time  for  any  work  performed  while  at  Tyrone,  in  the  same  manner 
as  it  was  paid  prior  to  June  1,  1921,  and  offers  in  support  of  its  position 
section  1,  Article  XXVI,  of  the  engineers’  and  firemen’s  schedule,  effective 
January  1,  1921,  which  reads : 

“Article  XXVI 

“ Sec.  1.  An  engineer  or  fireman  is  understood  to  have  reached  the  terminal 
of  a trip  on  any  division  or  district  when  he  reaches  the  division  or  district 
terminal  at  which  engines  of  trains  are  usually  changed,  or  of  the  train  of 
which  the  trip  is  made,  and  having  done  so  and  proceeding  further  with  the 
same  train,  or  being  sent  out  again  on  another  trip  or  train,  he  is  in  either 
case  understood  to  have  begun  another  trip. 

“This  is  not  to  be  construed  to  apply  to  engineers  or  firemen  when  called 
to  perform  services  as  provided  for  in  section  2 of  this  article  or  when  working 
on  short  passenger  trips  in  and  out  of  a terminal.” 

And  in  further  support  of  its  position,  as  Tyrone  *is  the  terminus  of  the 
road,  we  refer  to  question  2 and  decision  thereon  contained  in  Interpretation  2 
to  Supplement  24  to  General  Order  No.  27,  under  Article  VII. 

Carrier's  position. — Tyrone  is  the  terminus  of  the  Tyrone  branch,  and  prior 
to  June  1,  1921,  we  had  daily  service  on  this  branch,  except  Sunday,  the  crew 
laying  over  at  Tyrone.  On  or  about  June  1,  1921,  the  mines  at  Tyrone  closed 
down  entirely,  also  the  concentrator,  and  there  was  nothing  to  run  a train  to 
Tyrone  for.  We  abolished  Tyrone  as  a terminal  and  ran  a turn-around  train 
from  Hachita  to  Tyrone  on  Wednesday  of  each  week.  We  claim  on  account 
of  the  changed  conditions  that  wTe  have  a right  to  change  our  service  to  fit 
same,  just  the  same  as  we  would  on  any  other  branch  line.  It  is  exactly  the 
same  way  that  we  are  operating  the  Courtland  branch ; the  business  does  not 
warrant  daily  service,  and  we  are  operating  turn-around  service  three  days  a 
week  on  that  branch.  Should  the  mines  at  Tyrone  again  open  up,  where  daily 
services  would  be  necessary,  we  would  have  to  go  back  to  the  same  arrange- 
ment we  had  prior  to  June  1,  1921. 

Decision .. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2974.— DOCKET  1861 

Chicago,  III.,  February  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  El  Paso  & Southwestern  System 

Question. — Request  that  engine  crew  on  yard  engine,  Douglas, 
Ariz.,  be  allowed  pay  as  provided  in  section  2,  Article  III,  of  the 
schedule  when  sent  to  C.  & A.  smelter. 

Statement. — The  submission  contained  the  following  ? 

Joint  statement  of  facts. — In  the  month  of  April,  1921,  the  C.  & A.  smelter, 
located  2 miles  west  of  the  yard  limit  board  of  the  Douglas  yard,  which  is  the 
switching  limit  for  Douglas  yard  engine,  was  closed  down.  While  the  C.  & A. 
smelter  was  operating  and  for  a short  time  thereafter  one  switch  engine  was 
assigned  to  do  the  smelter  work.  This  assignment  was  from  8 a.  m.  to  4 p.  m., 
and  crew  was  paid  yard  rates.  After  the  smelter  was  closed  down  there  was 
not  sufficient  work  to  maintain  an  assigned  engine  at  the  smelter;  therefore 
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the  Douglas  yard  engine  proper,  which  began  work  at  7 a.  m.,  was  abolished 
and  the  C.  & A.  engine  bulletined  to  begin  work  at  7 a.  m.  The  newly  assigned 
engine,  known  as  the  C.  & A.  engine,  was  required  to  do  the  switching  in  the 
Douglas  yard  and  such  work  as  was  necessary  at  the  C.  & A.  smelter.  Previous 
to  this  change  when  the  Douglas  yard  engine  was  sent  to  the  C.  & A.  smelter 
the  crew  was  paid  in  accordance  with  section  2,  Article  III,  of  the  schedule, 
reading  as  follows : 

“Article  III 

“ Sec.  2.  Yard  crews  shall  not  be  used  in  road  service  when  road  crews  are 
available,  except  in  case  of  emergency.  When  yard  crews  are  used  in  road 
service  under  conditions  just  referred  to,  they  shall  be  paid  miles  or  hours, 
whichever  is  the  greater,  with  a minimum  of  one  hour  for  the  class  of  service 
performed,  in  addition  to  the  regular  yard  pay  and  without  any  deductions 
therefrom  for  the  time  consumed  in  said  service. 

“ This  section  not  to  apply  to  the  regularly  assigned  C.  & A.  switch  engine 
or  engines.” 

Decision. — The  Railroad  Labor  Board  decides  that  there  has  been 
such  a material  change  in  the  operations  of  yard  engines  known  as 
the  Douglas  yard  engine  and  the  C.  & A.  yard  engine  that  the  parties 
hereto  shall  confer  for  the  purpose  of  agreeing  upon  a proper  work- 
ing and  pay  rule  for  the  service  as  it  now  exists.  Failing  to  reach  an 
agreement  thereon  the  matter  shall  be  handled  as  provided  in  the 
transportation  act,  1920. 


DECISION  NO.  2975.— DOCKET  1863 

Chicago , III.,  February  18,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 
of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 
Railway  Co. 

Question. — Request  for  local  freight  rates  on  run  between  DuBois, 
Pa.,  and  East  Salamanca,  N.  Y. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — The  run  in  question  is  what  might  be  termed  a “ regular 
extra  ” — that  is,  a train  which  is  regularly  run  at  a stated  time  but  not  shown 
on  the  time  card.  It  operates  between  DuBois  and  East  Salamanca,  a dis- 
tance of  96  miles.  During  the  month  of  June,  1920,  a check  of  the  service 
performed  by  the  crew  on  this  run,  taken  by  the  management,  indicated  that  it 
picked  up  or  set  off  cars  at  from  one  to  three  stations  on  each  trip  in  either 
direction.  This  service  was  discontinued  in  February,  1921,  and  the  claim  is 
for  back  pay  from  June  22,  1920,  to  the  time  of  discontinuance  of  the  service. 

Employees'  position. — The  service  in  question  has  been  discontinued,  and  the 
request  now  applies  only  to  back  pay  during  the  period  from  June  22,  1920,  to 
the  time  service  was  discontinued. 

Article  XXIII,  paragraph  (&),  of  the  engineers’  schedule,  and  Article  XLYII 
of  the  firemen’s  schedule,  read  as  follows : 

“Art.  XXIII  (&).  Engineers  will  be  paid  local  freight  rates  on  all  regularly 
assigned  pick-up  trains  and  on  all  other  trains  where  local  or  mine-run  rates 
are  allowed  train  crews. 

“Art.  XLYII.  Firemen  will  be  paid  local  freight  rates  on  all  regularly 
assigned  pick-up  trains  and  on  all  other  trains  where  local  rates  are  allowed 
engineers.” 

There  is  no  conversion  rule  in  either  schedule. 
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The  rules  quoted  do  not  specify  the  quantity  of  pick-up  service  required  to 
give  the  men  local  freight  rates. 

The  engineer  or  fireman  on  the  run  (or  runs)  in  question  were  "‘regularly 
assigned  ” and  were  required,  according  to  information  furnished  by  the 
management,  to  pick  up  at  from  one  to  four  stations  every  trip. 

The  position  of  the  carrier,  that  the  pick-up  and  drop  rule  in  effect  for 
conductors  and  trainmen  is  a governing  factor,  and  that  by  reason  of  the  fact 
that  this  work  was  required  of  the  crew  at  not  to  exceed  four  points  the 
enginemen  are  not  entitled  to  the  local  freight  rate,  can  not  be  supported. 

So  far  as  the  rules  in  the  engineers’  and  firemen’s  contracts  are  concerned, 
it  Is  not  a question  as  to  the  number  of  points  at  which  the  work  may  be 
required,  but  simply  a question  a.s  to  whether  or  not  the  conductor  or  trainmen 
get  the  local  freight  rate,  regardless  of  the  reason  therefor.  If  the  manage- 
ment agreed  with  the  conductors  and  trainmen  to  pay  the  local  freight  rate  on 
a certain  run  which  did  not  do  any  pick-up  and  drop  service,  the  local  freight 
rate  would  have  to  be  paid  to  the  engine  crew  as  well.  If  the  committee  repre- 
senting the  conductors  and  trainmen  were  to  agree  with  the  management  that 
in  return  for  some  other  concession  they  would  waive  observance  of  the  pick-up 
and  drop  rule,  the  engine  crew  would  be  automatically  deprived  of  the  rate 
unless  it  was  recognized  that  they  were  on  “ regularly  assigned  pick-up  service  ” 
under  the  first  sentence  of  their  rule.  It  is  apparent  from  the  foregoing  that 
the  number  of  stations  where  pick-up  and  drop  service  is  performed  by  engi- 
neers and  firemen  is  not  the  governing  factor,  but,  instead,  the  governing 
factor  is  simply  the  question  of  whether  they  are  on  “ regularly  assigned 
pick-up  ” trains. 

In  view  of  the  fact  that  it  is  admitted  by  the  carrier  that  this  crew  was  on 
a regularly  assigned  run  which  did  pick-up  service,  it  is  the  contention  of  the 
employees  that  the  local  freight  rate  should  be  paid  the  engineers  and  firemen 
for  the  period  in  question. 

Carrier's  position . — “ BR--2,”  which  was  discontinued  in  February,  1921,  on 
the  middle  division,  was  a through-freight  run,  manned  by  a regularly  assigned 
crew,  paid  a through-freight  rate,  and  was  run  primarily  to  move  the  time 
freight  originating  at  and  destined  to  points  in  competitive  territory.  It 
formed  the  connecting  link  of  “ BR-2  ” (symbol)  freight-train  service  from 
Pittsburgh  and  New  Castle,  Pa.,  to  similar  service  for  Buffalo  and  Rochester, 
N.  Y.  On  the  northward  trip  the  train  usually  got  loads  at  Lanes  Mills  and 
Clarion  Junction,  Pa.,  which  were  switched  together  in  a straight  pick-up  by 
the  yard  engine. 

After  the  request  for  local  freight  rates  was  presented  by  the  committee  a 
check  was  made  to  determine  how  much  picking  up  and  setting  off  was  done 
by  this  crew.  This  check,  which  was  made  in  the  month  of  June,  1920,  is  a 
fair  sample  of  the  service  performed,  and  is  as  follows : 

Run  30  days  on  the  northward  trip : 

On  21  days  picked  up  or  set  off  at  2 places. 

On  1 day  picked  up  or  set  off  at  4 places. 

On  5 days  picked  up  or  set  off  at  3 places. 

On  3 days  picked  up  or  set  off  at  1 place. 

Run  28  days  on  the  southward  trip : 

On  6 days  picked  up  or  set  off  at  2 places. 

On  10  days  picked  up  or  set  off  at  1 place. 

On  3 days  picked  up  or  set  off  at  0 place. 

On  2 days  picked  up  or  set  off  at  3 places. 

On  1 day  handled  supply  train  working  at  local  freight  rate. 

It  was  not  an  assigned  pick-up  and  drop  train  within  the  meaning  or  intent 
(or  in  the  character  of  service  performed)  of  “pick-up  and  drop,”  and  was 
never  designated  as  such.  The  service  was  established  a number  of  years  ago 
and  was  discontinued  and  reestablished  dependent  upon  the  business  situation. 
If  the  crew  made  more  than  four  set-offs  or  pick-ups,  Rule  XXIII  (6)  of  the 
engineers’  agreement  governed  and  local  freight  rates  were  paid  to  the  engi- 
neer and  firemen  because  the  conductor  and  trainman  received  local  freight 
rates,  as  per  rule  No.  1 of  their  agreement. 

Decision. — The  Kailroad  Labor  Board  decides  that,  based  upon  the 
evidence  presented  in  this  particular  case,  the  claim  of  the  employees 
is  denied. 
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Chicago,  III.,  February  18,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 

of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 

of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 

Railway  Co. 

Question. — Claim  for  deadhead  by  Fireman  Heidrick,  April  4, 
1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts.— On  April  4,  1920,  Fireman  Heidrick  was  called 
from  the  extra  list  at  East  Salamanca,  N.  Y.,  to  deadhead  to  Bradford,  Pa., 
on  a passenger  train,  there  to  work  on  a pusher  job.  At  the  completion  of  Ms 
day’s  work  on  the  Bradford  pusher  he  was  deadheaded  back  to  East  Salamanca 
on  a freight  train. 

The  passenger  train,  on  which  he  deadheaded  from  East  Salamanca  to  Brad- 
ford, was  hauled  by  a Pacific  type  engine.  The  pusher  service  performed 
was  on  a class  X consolidation  engine.  The  freight  train,  on  which  he  was 
deadheaded  from  Bradford  to  East  Salamanca,  was  hauled  by  a Mallet  engine. 
He  was  allowed  continuous  time  for  this  service  from  time  ordered  to  report 
for  duty  at  East  Salamanca,  to  deadhead  on  the  passenger  train,  to  the  time 
for  final  release  on  his  return  to  East  Salamanca,  at  the  class  X consoli- 
dation engine  rate  of  pay.  The  claim  is  for  continuous  time,  from  time 
ordered  at  East  Salamanca  to  time  of  return  to  that  point,  at  the  Mallet  engine 
rate  of  pay. 

Employees'  position. — Article  XXIX,  paragraphs  (&)  and  (c),  of  the  fire- 
men’s schedule  reads  as  follows : 

“(&)  The  time  of  firemen  beginning  their  day’s  work  by  deadheading  shall 
be  continuous  from  the  scheduled  leaving  time  of  the  train  on  which  they 
deadhead  until  they  are  relieved  at  the  end  of  the  day ; all  miles  or  time, 
whichever  is  the  greater,  will  be  combined  and  paid  as  a continuous  service 
trip. 

“(c)  The  time  of  firemen  ending  their  day’s  work  by  deadheading  will  be 
continuous  from  the  beginning  of  their  day’s  work  until  the  train  on  which 
they  deadhead  arrives  at  their  home  terminal ; all  miles  or  time,  whichever  is 
the  greater,  will  be  combined  and  paid  as  a continuous-service  trip.” 

It  will  be  observed  that  the  above-quoted  rules  make  mandatory  the  com- 
bining of  all  time  or  miles  with  continuous-time  payment  for  the  entire  service 
performed. 

Subsequent  to  the  time  this  claim  was  argued  with  Vice  President  Brennan 
a new  angle  was  injected  into  it  by  Assistant  Superintendent  Bennett,  to  the 
effect  that  the  rate  paid  for  the  deadhead  service  performed  on  the  freight 
train  was  not  necessarily  the  Mallet  rate.  A difference  of  opinion  at  once  arose 
between  the  officers  representing  the  carrier  and  the  committee  representing 
the  men,  with  regard  to  the  proper  rate  to  be  paid  for  deadheading  under  such 
circumstances.  The  question  was  not  decided  and  in  all  probability  will  even- 
tually be  referred  to  this  board  for  final  disposition.  However,  attention  is 
drawn  to  this  feature  of  the  controversy,  not  that  the  deadhead  rate  may  be 
decided  by  the  board  in  connection  with  this  controversy,  but  in  order  to  make 
clear  the  fact  that  the  question  of  the  rate  to  be  paid  for  deadheading  is  not  a 
part  of  this  controversy. 

The  dispute  is  simply  this : The  committee  contends  that  under  the  rules 
quoted  above  it  is  obligatory  that  all  time  or  miles,  whichever  is  the  greater, 
should  be  combined  and  paid  as  a continuous-service  trip  at  the  highest  rate 
applying  to  any  class  of  service  performed  or  engine  used. 

Having  combined  the  service  under  the  rule  quoted  the  payment  therefor 
could  only  properly  be  made  under  the  provisions  of  Article  YII  (c)  of  the 
firemen’s  schedule,  which  reads: 

“ Road  firemen  and  helpers  performing  more  than  one  class  of  road  service 
in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate  appli- 


270 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  2976] 


cable  to  any  class  of  service  performed  with  a minimum  of  100  miles  for  the 
combined  service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the 
entire  trip. 

“ When  two  or  more  locomotives  of  different  weights  on  drivers  are  used  dur- 
ing a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine  used  shall  be 
paid  for  the  entire  day  or  trip.” 

It  is  the  contention  of  the  committee  that  the  deadhead  service  performed 
on  the  date  in  question  should  be  combined  with  the  pusher  service,  as  pro- 
vided in  paragraphs  (b)  and  (c)  of  Article  XXIX  of  the  schedule,  and  that 
the  entire  service  should  be  paid  for  at  the  highest  rate  applying  to  any  class 
of  service  performed  or  engine  used,  the  Mallet  rate  having  been  used  in  the 
original  request  merely  because  it  was  understood  at  that  time  to  have  been 
the  highest  rate  for  any  service  performed  on  the  day  in  question. 

Carrier’s  position. — The  claim  for  Mallet-engine  rates,  which  is  higher  than 
the  class  X engine  rate  (Fireman  Heidrick  performed  his  service  as  fireman 
on  a class  X engine),  was  because  he  rode  to  East  Salamanca  on  a train 
hauled  by  a Mallet  engine.  He  performed  no  service  on  a Mallet  engine  and 
therefore  fulfilled  none  of  the  requirements  of  a fireman  working  on  a Mallet 
engine,  and  consequently  he  did  not  earn  the  pay  of  a Mallet  engine  fireman. 
The  rule  governing  the  change  of  rate  by  reason  of  a change  in  the  class  of 
engine,  Article  VII,  second  paragraph,  reads : 

“ When  two  or  more  locomotives  of  different  weights  on  drivers  are  used 
during  a trip  or  a day’s  work,  the  highest  rate  applicable  to  any  engine  used 
shall  be  paid  for  the  entire  day  or  trip.” 

It  appears  that  when  the  above  joint  statement  of  facts  was  written  the 
employees’  representatives  understood  that  the  class  of  engine  of  a train 
on  which  an  employee  deadheads  fixes  the  rate  of  pay  for  deadheading.  This 
is  incorrect.  Under  the  practice  and  application  of  the  deadhead  rule,  the  class 
of  engine  on  which  deadheaded  has  no  relation  to  compensation  for  dead- 
heading. Deadhead  rules  involved  are  as  follows : 

“Art.  XXIX.  (a)  Fireman  required  on  order  of  proper  officer  to  deadhead 
over  any  portion  of  the  road  will  be  allowed  one-half  mileage  made  in  their 
class  with  a minimum  of  50  miles  when  deadheading  on  passenger  trains, 
and  full  mileage  with  a minimum  of  100  miles  when  deadheading  on  freight 
trains,  when  no  other  service  is  performed. 

“ Note. — Firemen  deadheaded  over  the  entire  division  will  be  paid  for  dead- 
heading independently  of  any  service  performed  prior  to  or  after  completion 
of  a trip. 

“(b)  The  time  of  firemen  beginning  their  day’s  work  by  deadheading  shall 
be  continuous  from  the  scheduled  leaving  time  of  the  train  on  which  they 
deadhead  until  they  are  relieved  at  the  end  of  the  day;  all  miles  or  time, 
whichever  is  the  greater,  will  be  combined  and  paid  as  a continuous-service 
trip. 

“ Note. — Firemen  deadheaded  to  intermediate  terminals  on  any  division,  for 
service,  will  be  paid  continuously,  except  where  the  interval  of  release  between 
che  arrival  of  the  train  deadheaded  on  and  the  reporting  time  for  service 
exceeds  two  hours.  Firemen  deadheaded  to  intermediate  points  to  relieve 
other  firemen  in  service  on  account  of  sickness,  or  for  any  other  reason,  will 
be  paid  continuous. 

“(c)  The  time  of  firemen  ending  their  day’s  work  by  deadheading  will  be 
continuous  from  the  beginning  of  their  day’s  work  until  the  train  on  which 
they  deadhead  arrives  at  their  home  terminal;  all  miles  or  time,  whichever 
is  the  greater,  will  be  combined  and  paid  as  a continuous-service  trip. 

“ Note. — The  time  of  firemen  ending  their  day’s  work  by  deadheading  will 
be  continuous,  except  where  the  interval  of  release  between  the  completion  of 
the  day’s  work  and  the  scheduled  leaving  time  of  the  train  upon  which  dead- 
headed exceeds  two  hours.” 

It  will  be  noted  that  in  paragraph  (a)  the  words  appear  “in  their  class.” 
Ever  since  this  rule  was  adopted  these  words  have  been  understood  to  mean 
that  a fireman  on  local-freight  service  is  paid  for  deadheading  at  local-freight 
rates  for  the  class  of  engine  used  on  the  local  freight  on  which  he  works.  To 
pay  him  at  passenger  rates  in  accordance  with  the  class  of  engine  which  hauls 
the  passenger  train  would  be  contrary  to  the  rule  and  would  mean  less  pay 
to  the  fireman.  To  pay  him  at  local-freight  rates  at  the  rate  for  the  class  of 
engine  hauling  the  passenger  train  would  mean  less  pay  to  the  fireman. 
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When  deadheading  is  independent  of  a trip,  as,  for  example,  when  an  em- 
ployee is  sent  from  one  terminal  to  another  terminal  to  work  extra,  the  rate 
of  pay  for  deadheading  is  based  on  the  rate  of  pay  for  the  last  service  per- 
formed and  class  of  engine  used.  In  this  matter  some  misunderstanding 
existed  as  between  divisions.  On  one  division  the  basis  for  deadheading  was 
arrived  at  as  of  the  last  service  performed,  whereas  on  another  division  the 
hasis  was  as  of  the  minimum-freight-rate  class  of  engine  in  freight  service  on 
division.  In  order  to  have  a uniform  understanding  an  engineer’s  case  was 
handled  with  the  cooperative  board  by  the  general  superintendent  in  September, 
1919,  and  the  understanding  reached  was  to  the  effect  that  the  last  service  per- 
formed would  govern.  As  evidence  of  this  understanding,  the  following  letter, 
dated  September  9,  1919,  from  J.  Driver,  local  chairman  of  the  firemen’s  com- 
mittee, is  quoted: 

“ I am  herewith  submitting  for  your  further  consideration  time-slip  claims 
of  Rochester  division  fireman,  P.  J.  Degain,  for  Mikado  rate  for  deadheading 
Rochester  to  East  Salamanca  on  train  No.  7.  August  4,  and  train  No.  3, 
August  11. 

“As  this  claim  is  parallel  to  case  100,  which  was  agreed  to  by  Mr.  Devans,  I 
respectfully  request  that  you  allow  Fireman  Degain  Mikado  rates  for  dead- 
heading Rochester  to  East  Salamanca  on  the  above-mentioned  dates.” 

The  claim  was  allowed  in  accordance  with  the  request,  whereas  the  time- 
keeper had  paid  him  at  the  minimum  freight  rate — class  X engine  rate. 

When  a fireman  is  deadheaded  and  he  starts  work  or  quits  work,  the  rate 
of  pay  for  the  class  of  engine  on  which  he  works  governs. 

Claim  for  pay  at  the  rate  of  the  engine  hauling  the  train  on  which  dead- 
headed is  not  justified  by  the  practice  or  application  of  the  rule. 

Decision.. — The  Railroad  Labor  Board  decides  that  the  contention 
of  the  carrier  is  sustained. 


DECISION  NO.  2977.— DOCKET  1865 


Chicago,  III.,  February  21,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 
of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 
Railway  Co. 

Question. — Request  that  firemen  on  the  following  short  turnaround 
runs  be  allowed  an  additional  day’s  pay  for  service  performed  after 
completion  of  regular  trip : BufFalo-Springville  passenger  run ; 
Rochester-Le  Roy  passenger  run;  Iselin  passenger  run. 

Statement. — The  submission  contained  the  folio  wine-: 

Joint  statement  of  facts. — The  three  runs  in  question  are  short  turnaround 
passenger  runs. 

The  fireman  on  the  Buffalo-Springville  passenger  run  is  ordered  to  report  for 
duty  at  Springville,  N.  Y.,  at  6.15  a.  m. ; on  the  last  trip  he  arrives  at  the 
passenger  station  at  Springville  at  7.20  p.  m.,  and  he  is  generally  relieved  at 
about  <.45  p.  m.  For  this  service  he  is  paid  in  accordance  with  the  provisions 
of  paragraph  (a),  Article  III,  of  the  firemen’s  schedule. 

The  fireman  on  the  Rochester-Le  Roy  passenger  run  is  ordered  to  report  for 
duty  at  Le  Roy,  N.  Y.,  at  6.20  a m. ; on  the  final  trip  he  arrives  at  the  passen- 
ger station  at  Le  Roy  at  6.44  p.  m.,  and  he  is  generally  relieved  at  about  7.20 
P*  m-  For  this  service  he  is  paid  in  accordance  with  paragraph  (a),  Article 
III,  of  the  firemen’s  schedule. 

The  fireman  on  the  Indiana  passenger  run  is  ordered  to  report  for  duty  at 
Iselm,  Pa.,  at  6.30  a.  m. ; on  the  final  trip  he  arrives  at  passenger  station  at 
7.14  p m„  and  he  is  generally  relieved  at  about  7.45  p.  m.  For  this  service  he 
is  paid  in  accordance  with  paragraph  (a),  Article  III,  of  the  firemen’s  schedule. 

1 he  claim  of  the  employees  is  for  an  additional  day’s  pay,  or  to  be  relieved 
on  arrival  at  passenger  station  at  final  terminal. 
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Employees'  position. — Claim  for  an  additional  day’s  pay  for  the  firemen  on 
the  runs  referred  to  is  based  on  the  fact  that  after  completion  of  their  day's 
work  in  short  turn-around  passenger  service,  for  which  they  are  compensated 
under  the  provisions  of  paragraph  (a),  Article  III,  of  the  firemen’s  agreement, 
they  are  required  to  perform  switching  and  hostling  service,  such  as  turning 
engine,  switching  train  in  order  for  following  day,  placing  train  and  engine 
on  the  designated  track,  taking  water,  etc.  It  is  not  believed  that  this  is  service 
contemplated  by  the  schedule  rule  referred  to,  nor  is  it  believed  that  compensa- 
tion can  be  properly  made  thereunder,  under  the  conditions  cited. 

Paragraph  (a),  Article  III,  of  the  firemen’s  agreement,  above  referred  to, 
reads  as  follows : 

“(«)  Firemen  and  helpers  on  short  turnaround  passenger  runs,  no  single 
trip  of  which  exceeds  80  miles,  including  suburban  and  branch-line  service, 
shall  be  paid  overtime  for  all  time  actually  on  duty,  or  held  for  duty,  in 
excess  of  8 hours  (computed  on  each  run  from  the  time  required  to  report 
for  duty  to  the  end  of  that  run)  within  10  consecutive  hours;  and  also  for  all 
time  in  excess  of  10  consecutive  hours  computed  continuously  from  the  time 
first  required  to  report  to  the  final  release  at  the  end  of  the  last  run.  The 
time  shall  be  counted  as  continuous  service  in  all  cases  where  the  interval 
of  release  from  duty  at  any  point  does  not  exceed  one  hour.  This  rule  applies 
regardless  of  mileage  made.  For  calculating  overtime  under  this  rule  the 
management  may  designate  the  initial  trip.” 

Paragraph  (c),  Article  XXVIII,  of  the  firemen’s  schedule  reads  as  follows; 
“(c)  In  passenger  service  a man  will  be  assigned  to  assist  hostlers  in 
handling  engines  between  passenger  stations,  and  roundhouses  or  yards,  or  on 
main  tracks,  at  terminals  and  intermediate  points  where  engines  are  changed, 
and  firemen  will  be  relieved  at  the  end  of  their  run.” 

The  language  of  the  rule  just  quoted  clearly  implies  that  hostlers  are  to  be 
employed  at  passenger  terminals  for  the  purpose  of  handling  engines  between 
the  passenger  station  and  roundhouse  or  tie-up  point.  Moreover,  that  part  of 
the  rule  reading  “ and  firemen  will  be  relieved  at  the  end  of  their  run  ” is 
mandatory  and  specifically  requires  that  firemen  shall  be  relieved  at  the  end  of 
their  run,  meaning  at  the  passenger  station.  Any  service  of  the  nature  de- 
scribed performed  thereafter  is  purely  hostling  service  and  as  such  can  not  be 
combined  with  and  paid  for  as  a part  of  the  passenger  trip.  It  must  be  con- 
sidered as  service  separate  and  apart  from  the  passenger  service  and  paid  for 
in  accordance  with  the  schedule  rule  providing  for  the  payment  of  such  service 
on  the  basis  of  a minimum  day. 

That  part  of  the  rule  above  quoted  providing  for  the  relief  of  firemen  in 
passenger  service  at  the  end  of  their  run  was  adopted  for  the  express  purpose 
of,  as  the  rule  itself  emphatically  states,  relieving  passenger  firemen  at  the 
end  of  their  run,  and  the  end  of  their  run  certainly  must  be  at  the  passenger 
station  where  the  passenger  service  terminates,  because  that  is  the  point  at 
which  hostlers  relieve  firemen  at  other  passenger  terminals  where  the  provi- 
sions of  the  rule  are  observed,  namely,  Rochester,  N.  Y. ; Buffalo,  N.  Y. ; East 
Salamanca,  N.  Y. ; Bradford,  Pa. ; Dubois,  Pa. ; Punxsutawney,  Pa. ; and 
Butler,  Pa.  If  that  was  not  the  intent  of  the  rule  the  firemen  who  live  adja- 
cent to  the  roundhouse  would  ride  with  the  hostler  and  claim  compensation  until 
the  engine  was  placed  on  the  designated  roundhouse  track. 

At  the  Pittsburgh  passenger  terminal,  where  firemen  in  passenger  service  are 
not  relieved  in  accordance  with  the  provisions  of  paragraph  (c),  Article 
XXVIII,  of  the  firemen’s  agreement,  as  hereinbefore  quoted,  special  dispensa- 
tion has  been  arranged  for  and  special  allowance  has  been  mutually  agreed 
upon  as  satisfactory  compensation  through  the  medium  of  negotiation  between 
the  carrier  and  the  firemen,  this  being  covered  in  paragraph  ( d ),  Article 
XXVIII,  of  the  firemen’s  agreement,  reading : 

“( d ) Firemen  on  passenger  trains  running  into  Pittsburgh  (Smithfield 
Street)  passenger  station,  when  used  to  assist  in  handling  their  engines  between 
the  passenger  station  and  roundhouse,  or  vice  versa,  will  be  allowed  actual 
miles  or  minutes,  whichever  is  the  greater,  with  a minimum  of  one  hour  in  each 
direction,  at  through-freight  rates,  according  to  class  of  engine.” 

The  foregoing  was  agreed  upon  as  a result  of  the  carrier’s  failure  to  provide 
relief  for  firemen,  as  contemplated  under  the  provisions  of  paragraph  (c)  of 
Article  XXVIII,  at  Pittsburgh.  In  this  connection  the  firemen  contended  that 
paragraph  (c)  of  Article  XXVIII  clearly  established  the  firemen’s  right  to 
relief  at  the  passenger  terminal  which,  under  the  rule,  is  the  end  of  the  run. 
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This  contention  was  unquestionably  recognized  when  the  compromise  agreement 
was  negotiated. 

During  negotiations  in  connection  with  the  present  controversy  a similar 
compromise  was  tendered  by  the  committee  but  rejected  by  the  management. 
This  compromise  was  tendered  not  because  it  was  believed  that  the  firemen 
were  entitled  to  less  than  claimed  but  because  it  was  realized  that  the  cost 
necessary  for  the  observance  of  a rule  in  connection  with  the  performance  of  the 
service  in  question  would  be  disproportionate  with  the  work  required,  and  it 
was  felt  that  the  same  consideration  given  the  firemen  at  Pittsburgh  would 
be  an  equitable  basis  upon  which  to  dispose  of  this  controversy. 

At  Rochester  and  other  points  where  firemen  have  been  held  on  duty  at 
the  end  of  a trip,  and  after  arrival  at  final  passenger  terminal  to  perform 
service  as  hostler  or  engine  watchmen,  they  have  been  paid  for  such  service 
on  the  basis  of  a minimum  day  at  the  rate  applicable  to  the  class  of  service 
for  which  held.  In  support  of  this  contention  case  14  and  decision  thereon, 
issued  by  the  general  superintendent  in  connection  therewith,  appearing  in 
a letter  dated  Du  Bois,  Pa.,  April  IB,  *1918,  and  addressed  to  the  general 
chairman  of  the  several  organizations  parties  to  the  cooperative  agreement 
on  this  property,  is  herewith  reproduced,  as  follows : 

“ Case  lJf. — Request  is  made  that  Rochester  division  fireman,  J.  Driver,  be 
paid  for  three  days’  service  on  account  of  being  held  at  Rochester  on  arrival 
of  train  No.  2 to  care  for  engine,  under  dates  of  November  23  and  30  and 
December  IS,  1917. 

“ Decision. — Agreed  to.  It  has  been  decided  that  Mr.  Driver  had  completed 
his  assignment  on  arrival  at  Rochester  after  passengers  and  baggage  had  been 
discharged  and  other  employees  released,  and  that  when  held  to  watch  the 
engine  he  had  engaged  in  another  assignment.” 

At  the  Buffalo  passenger  station  in  certain  instances  where  for  some  reason 
hostlers  have  not  been  provided  to  relieve  firemen  at  the  passenger  station,  and 
as  a result  of  which  firemen  have  been  required  to  assist  in  returning  their 
engines  to  the  roundhouse  at  Buffalo  Creek,  claim  for  an  additional  day’s  pay 
at  the  hostlers’  rate  has  been  allowed. 

Carrier's  positio'n. — It  is  part  of  the  assignment  of  the  engineer,  fireman,  and 
train  crew  on  the  runs  referred  to,  to  dispose  of  their  train  at  the  end  of 
the  day,  continuous  time  governing,  as  provided  in  paragraph  ( a ) of  Article 
III.  We  have  never  relieved  the  fireman  or  the  engineer  on  arrival  at  the 
passenger  station.  The  Springville  run  has  been  on  for  over  30  years,  Iselin 
run  for  about  20  years,  and  the  Le  Roy  run  for  over  10  years.  The  rule  under 
which  this  claim  has  been  made  is  Article  XXVIII  (c),  reading: 

“(c)  In  passenger  service  a man  will  be  assigned  to  assist  hostlers  in  han- 
dling engines  between  passenger  stations  and  roundhouses  or  yards  or  on 
main  tracks  at  terminals  and  intermediate  points  where  engines  are  changed, 
and  firemen  will  be  relieved  at  the  end  of  their  run.” 

It  is  the  position  of  the  carrier  that  the  rule  quoted  above  is  not  applicable 
at  the  points  in  question.  The  rule  reads  the  same  now  as  it  did  in  previous 
schedules,  and  to  use  same  now  as  a basis  for  the  claims  simply  contemplates 
a new  interpretation  contrary  to  that  of  the  past.  To  put  on  service  to  relieve 
a fireman  at  the  passenger  station  at  the  points  referred  to  is  unjustified  and 
contrary  to  a long-established  practice.  The  following  table  shows  time  off  duty 
between  trips  and  overtime  allowance  to  firemen  in  accordance  with  the  provi- 
sions of  Article  III  (a)  : 


Runs 

Hours 

spread, 

including 

reporting 

time 

Time  off 
duty 
between 
trips 

Regular 
overtime 
allowance 
per  day 

Iselin  run—  ...  .....  .. 

H.  m. 
13  15 

H.  m. 
3 10 

E.  771. 

3 15 

L<e  Rov  run 

13  0 

3 20 

3 0 

Springville  run 

13  30  1 

3 35 

3 30 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier  has 
violated  paragraph  (<?),  Article  XXVIII,  of  the  firemen’s  schedule 
in  requiring  the  firemen  to  handle  their  engines  and  switch  their 
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trains  at  the  points  in  question ; that  they  shall  be  paid  actual  time, 
Avith  a minimum  of  one  hour  at  the  passenger  rates,  according  to 
weight  of  engines,  for  handling  their  engines  and  switching  their 
trains  at  the  end  of  their  assignment;  and  that  their  road  time  shall 
stop  at  the  time  they  commence  that  work. 


DECISION  NO.  2978.— DOCKET  1866 

Chicago,  III.,  February  18,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 
of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 
Railway  Co. 

Question. — Request  that  Engineer  Kessler  and  Fireman  West  be 
allowed  a minimum  day  each  at  switch-engine  rates  of  pay  and  in 
addition  thereto  compensation  as  pro  Added  in  Article  XX  (Z>)  of  the 
schedule  for  Avrecking  service  performed  June  6,  1920. 

Statement. — The  submission  contained  the  folloAving : 

Joint  statement  of  facts. — On  the  day  in  question  Engineer  Kessler  and 
Fireman  West,  who  were  regularly  assigned  to  perform  service  within  switch- 
ing limits  in  the  yard  at  Buffalo  Creek,  N.  Y.,  reported  for  duty  at  9.10 
a.  m.,  to  begin  service  at  9.30  a.  m.  When  nearing  the  end  of  their  day’s  work 
or  shift  they  were  directed  to  rerail  a car.  The  engine  under  their  charge 
proving  too  light  for  the  service  required,  they  were  directed  by  the  yard- 
master  to  take  it  to  the  roundhouse  and  get  a larger  one.  The  engine  used 
by  them  during  the  day  was  turned  in  at  the  roundhouse  at  5.25  p.  m.  and  a 
larger  engine  procured.  The  car  was  rerailed,  and  the  crew  was  finally 
released  from  duty  at  6.40  p.  m.  For  this  service  the  crew  was  paid  eight  hours 
at  the  through-freight  rate  and  overtime  for  the  service  performed  in  excess 
of  eight  hours  at  time  and  one-half. 

Employees ’ position. — Engineer  Kessler  and  Fireman  West  were  a regularly 
assigned  switch  engine  crew,  and  on  the  date  in  question,  A\7hen  near  the  end 
of  their  day’s  work,  they  were  directed  to  rerail  a car  in  the  yard  A\rhich  had 
been  derailed  by  another  crew.  For  the  service  in  question  they  were  paid 
the  through-freight  rate,  applying  to  the  largest  engine  used  that  day,  with 
overtime  after  eight  hours  at  time  and  one-half. 

Prior  to  the  issuance  of  Supplements  15  and  24  to  General  Order  No.  27 
the  following  combination  service  rules  appeared  in  the  schedules  for  the 
engineers  and  firemen: 

“Article  IX — Engineers 

“ Sec.  1.  When  an  engineer  performs  two  or  more  different  classes  of  service 
in  one  day  or  trip,  he  shall  receive  the  higher  rate  for  the  entire  service. 

“Article  XXXI — Firemen 

“ Sec.  (a)  When  two  or  more  different  classes  of  service  are  performed  in 
one  day  or  trip,  firemen  and  hostlers  will  be  paid  the  miles  or  hours,  which- 
ever is  the  greater,  used  in  each  class  of  service  at  the  highest  rate  applicable 
to  any  of  the  service  performed,  provided  that  not  less  than  100  miles,  or  one 
day,  will  be  allowed  for  the  day  or  trip. 

“ Sec.  ( b ) When  two  or  more  engines  of  different  weights  on  drivers  are 
used  during  a trip  or  day’s  work,  the  highest  rate  applicable  to  any  engine 
used  will  be  paid  for  the  entire  day  or  trip.” 

The  above-quoted  rules  were  modified  by  combination  service  rules  contained 
in  Supplements  15  and  24.  The  service  performed  was  subsequent  to  the  effec- 
tive date  of  Supplements  15  and  24,  but  prior  to  the  effective  date  of  the  present 
schedules. 
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The  combination  road-service  rule  in  Supplement  24  was  set  forth  in  para- 
graph (&)  of  Article  XX,  and  reads  as  follows: 

“(&)  Where  regularly  assigned  to  perform  service  within  switching  limits, 
yardmen  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  which  ever  is  the 
greater  with  a minimum  of  one  hour,  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deductions  therefrom  for  the 
time  consumed  in  said  service.” 

Questions  urose  ns  to  how  this  new  rule  would  nffect  coinbinntion  service 
rules  continued  in  existing  schedule  and  as  to  the  method  of  payment  in  the 
event  such  rules  were  continued  in  effect.  Attention  is  directed  to  the  follow- 
ing questions  and  decisions  thereon,  as  set  forth  in  Interpretation  1 to  Supple- 
ment 24  to  General  Order  No.  27 : 

« Question  53. — Does  this  section  (combination  road-service  rule  as  set  forth 
in  paragraph  (c),  Article  VII,  of  Supplement  24)  apply  only  to  a combination 
of  more  than  one  class  of  road  service  and  supersede  rules  now  in  effect  which 
are  in  conflict  therewith? 

**  2 QQ'is'iow, Ygs. 

“ Question  55. — Are  rules  for  combination  of  road  and  yard  service  affected 
by  this  section  (paragraph  (c),  Article  VII,  of  Supplement  24)? 

“Decision.— No,  but  Article  XX  (&)  applies.” 

It  will  be  observed  from  the  above-quoted  interpretations  that  certain  forms 
of  combination-service  rules  were  eliminated  by  the  new  combination  road- 
service  rule  contained  in  Supplement  24. 

It  will  also  be  observed  that  rules  wThich  provide  for  the  combining  of  road 
and  yard  service  were  not  affected,  but  that  the  payment  under  such  rules  was 
to  be  made  in  accordance  with  the  provisions  of  Article  XX  ( & ) of  Supplement 
24,  above  quoted. 

In  support  of  the  foregoing  statement  attention  is  directed  to  the  following 
question  and  decision,  as  set  forth  in  interpretation  1 to  Supplement  24 : 

“ Question  93. — Are  schedule  rules  providing  method  of  paying  for  a combina- 
tion of  yard  and  road  service  abrogated? 

“Decision. — Yes;  see  Article  XX  (&).” 

The  foregoing  interpretation  indicates  conclusively  that,  regardless  of  the 
nature  of  any  rule  retained  in  the  schedules  which  provided  for  the  combining 
of  road  and  yard  service,  the  method  of  payment  under  such  rules  must  be  that 
provided  for  in  Article  XX  (b)  of  Supplement  24. 

The  men  in  question  were  regularly  assigned  to  switch-engine  service.  They 
were  also  regularly  assigned  to  perform  service  in  switching  limits.  On  the 
day  in  question  they  were  used  to  perform  wrecking  service.  The  carrier 
recognized  the  wrecking  service  performed  as  road  service.  In  support  of  this 
statement  attention  is  directed  to  the  fact  that  for  the  service  in  question  this 
crew  was  paid  at  the  through-freight  rate  applying  to  the  largest  engine  used, 
with  overtime  at  time  and  one-half. 

It  is  the  contention  of  the  employees  that  for  reasons  outlined  herein  this 
crew  was  entitled  to  compensation  in  accordance  with  the  provisions  of  Article 
XX  (ft)  of  Supplement  24,  as  follows:  Continuous  time  at  the  highest  switch- 
engine  rate  applying  to  the  largest  engine  used  from  time  ordered  to  report  for 
duty  to  time  of  final  release,  with  overtime  after  eight  hours  at  time  and  one- 
half,  and  in  addition  actual  time  at  the  through-freight  rate  applying  to  the 
largest  engine  used  during  the  day  for  the  time  used  in  wrecking  service. 

Carrier's  position. — The  members  of  the  crew  referred  to  started  their  regular 
assignment  at  9.30  a.  m.,  and  in  the  course  of  the  day’s  work  assisted  in  re- 
tracking a car  which  had  been  derailed  in  the  yard  by  another  crew.  They 
started  retracking  the  car  at  about  4.30  p.  m.,  and  after  being  unsuccessful 
in  retracking  same  with  their  engine  they  changed  for  a heavier  engine  and 
completed  the  work  at  6.40  p.  m.  They  were  paid  wreck-train  rates  at  the 
highest  rate  for  the  class  of  engine  used,  with  overtime  on  the  minute  basis 
at  the  rate  of  time  and  one-half.  The  schedule  rules  governing  read  as  follows : 

“ Firemen. — When  two  or  more  different  classes  of  service  are  performed  in 
one  day  or  trip,  firemen  and  hostlers  will  be  paid  miles  or  hours,  whichever  is 
the  greater,  used  in  each  class  of  service  at  the  highest  rate  applicable  to  any 
of  the  service  performed  provided  that  not  less  than  100  miles,  or  one  day,  will 
be  allowed  for  the  day  or  trip. 
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“ Engineers.-— When  an  engineer  performs  two  or  more  different  classes  of 
service  in  one  day  or  trip,  he  shall  receive  the  higher  rate  for  the  entire 
service.” 

As  this  service  was  performed  within  the  established  switching  limit  and  yard 
limit  during  the  course  of  the  day’s  work,  the  engine  crew  was  properly  paid, 
and  rule  20  (&)  does  not  apply.  Some  time  after  Supplement  24  went  into 
effect,  the  committee  representing  the  engineers  and  liremen  asked  the  carrier 
to  join  in  a submission  to  Board  of  Adjustment  No.  1 in  order  to  settle  the 
difference  of  opinion  between  the  carrier  and  employees  as  to  the  intent  and 
meaning  of  Article  XX  (6).  The  question  is  covered  by  decision  of  Board  of 
Adjustment  No.  1 in  case  No.  27/374,  relating  4o  the  application  of  paragraph 
(6),  Article  XX  of  Supplement  24,  to  yard  crews  who  perform  service,  such  as 
work  or  wreck  train,  mine  run,  belt  line,  transfer  service,  etc.,  and  reads,  in 
part,  as  follows : 

“Position  of  committee. — Is  Article  XX,  paragraph  (6),  Supplement  24  to 
General  Order  No.  27,  applicable  in  such  instances? 

“Position  of  management. — It  is  understood  by  the  management  that  the 
intent  of  Article  XX  (&),  Supplement  24,  is  to  apply  to  a yard  engineer  or 
fireman,  receiving  yard  rates,  required  to  perform  road  service  outside  of  the 
switching  limits,  and  this  rule  does  not  change  the  method  of  payment  of  yard 
engineers  and  firemen  for  service  which  is  performed  within  the  switching 
limits  and  takes  the  road  rate.  There  are  many  yard  jobs,  confined  entirely 
within  switching  limits,  which,  by  the  character  of  the  service  incidentally  per- 
formed, receive  road  rates  instead  of  yard  rates,  schedule  rules  governing  and 
which  read  as  follows : * * * 

“ The  above  rules  apply  to  a combination  of  two  or  more  classes  of  service 
performed  within  switching  limits  by  yard  crews,  and  are  not  superseded  by 
the  rules  of  Supplement  24,  whereas  the  committee  is  under  the  impression  that 
Article  XX  (6)  governs,  and  if  such  impression  be  correct  it  would  have  the 
effect  of  changing  the  basis  of  payment  as  follows  (Example  1 is  the  same  as 
the  case  in  dispute)  : 

“ Example  1. — Yard  crews  working  entirely  within  switching  limits  or  regu- 
lar assignment  of  eight  hours  perform  30  minutes  work-train  service.  Under 
present  practice  crew  is  paid  road  rates  for  the  entire  day  instead  of  yard 
rates ; whereas,  claim  is  that  the  crew  is  entitled  to  a day’s  pay  at  yard  rates 
plus  one  hour’s  pay  at  road  rates. 

* * * * * * 

“ None  of  the  service  referred  to  in  the  above  examples  is  emergency  work, 
but  is  either  regular  or  incidental  to  the  day’s  service.  If  it  were  intended  by 
Article  XX  (&)  that  yard  crews  were  not  permitted  to  perform  service  of  the 
character  referred  to  except  in  case  of  emergency,  it  would  simply  have  the 
effect  of  replacing  the  yard-service  positions  by  road  jobs. 

“ Decision . — Article  XX,  paragraph  (&),  of  Supplement  24  to  General  Order 
27,  is  not  applicable  to  this  particular  case.” 

If  it  was  the  intent  that  Article  XX  ( l) ) should  govern  for  incidental  service 
within  switching  limits,  the  following  examples  illustrate  the  excess  payments 
which  would  result: 

Example  1. — Engineers  and  firemen  regularly  assigned  from  9.30  a.  m.  to 
5.30  p.  in.  at  yard  rates.  During  the  course  of  the  day’s  work  it  handles  cars  of 
cinders  for  section  men  to  unload  on  one  of  the  yard  tracks.  The  hoppers  are 
opened  on  the  car  for  the  engine  to  drag  the  cinders ; time  consumed  during  the 
work-train  service  is  30  minutes.  Claim  would  be  for  eight  hours’  pay  at  yard 
rates  and  one  hour’s  pay  at  road  rates.  Total  time  on  duty,  eight  hours. 

Inasmuch  as  the  service  performed  in  handling  a car  of  cinders  would  not 
be  emergency  service,  there  would  be  probability  of  a claim  for  runaround  by 
the  road  crew  standing  first  out  for  a day’s  pay. 

Example  2. — Yard  crew  regularly  assigned  at  yard  rates  on  regular  assign- 
ment works  from  9.30  a.  m.  to  5.30  p.  m.  A derailment  occurs  on  one  of  the 
yard  tracks,  and  this  crew  is  used  from  10.30  a.  m.  to  5.30  p.  m.  assisting  in 
retracking  the  car.  Claim  would  be  for  eight  hours’  pay  at  yard  rates  and 
seven  hours’  pay  at  through-freight  rates  for  an  eight-hour  spread. 

The  carrier  understands  that  the  purpose  of  Article  XX  (&)  is  to  keep  yard 
crews  within  certain  limits,  and  when  such  crews  are  run  outside  of  switching 


[No.  2979] 


DECISIONS 


277 


limits  Article  XX  (by  applies.  This  same  view  is  expressed  in  decision  on 
case  No.  27/374,  above  quoted,  and  other  decisions  rendered  by  Railway  Board 
of  Adjustment  No.  1. 

Decision . — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  denied. 


DECISION  NO.  2979.— DOCKET  1867 

Chicago,  III.,  February  IS,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 

of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 

of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 

Railway  Co. 

Question. — Claim  of  Fireman  McMahon  for  runaround  on  account 
of  not  having  been  called  for  service  as  hostler  helper,  September 
24,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  September  23,  1920,  Fireman  McMahon,  an 
extra  man,  arrived  at  Clarion  Junction,  Pa.,  at  11.10  p.  m.,  after  completion 
of  a trip  in  pusher  service  which  required  7 hours  and  10  minutes  of  his 
time,  and  he  was  marked  up  on  the  extra  list. 

On  the  same  night  Fireman  Faringer,  another  extra  man,  was  called  to 
w*ork  on  the  third  hostler-helper  shift,  beginning  at  10  p.  m.  and  ending 
at  6 a.  m. 

On  September  24  the  services  of  another  extra  man  were  required  on  the 
first  hostler-helper  shift,  beginning  work  at  6 a.  m.  and  ending  at  2 p.  m. 
Fireman  McMahon  was  first  out,  but  at  the  time  the  services  of  an  extra 
man  were  required  for  the  first  shift  as  hostler  helper  he  had  not  secured 
8 hours’  rest,  after  completion  of  his  last  assignment,  although  he  was  in 
position  to  deliver  8 hours’  and  50  minutes’  service  without  violating  the 
hours  of  service  law.  The  carrier  continued  Fireman  Faringer  on  the  first 
shift  and  as  a result  Fireman  McMahon  claimed  a runaround. 

Employees’  position. — Paragraph  (a),  Article  XXXVIII,  of  the  fireman’s 
schedule  reads: 

“All  extra  firemen  will  be  run  first-in  first-out,  except  in  passenger  serv- 
ice, when  the  oldest  road  man  available  shall  be  called,  and  will  hold  such 
vacancy  until  the  return  of  the  regular  man,  or  until  the  vacancy  is  advertised 
and  assignment  made  in  accordance  with  paragraph  (b)  of  this  article.” 

At  the  time  an  extra  fireman  was  wanted  to  fill  the  position  of  hostler 
helper  on  the  shift  due  to  begin  work  at  6 a.  m.  on  the  morning  of  September 
24,  Fireman  McMahon  was  first  out  on  the  extra  list  and  was  the  only  extra 
fireman  available.  He  had  rendered  but  7 hours  and  10  minutes’  service 
subsequent  to  having  had  eight  hours  off  duty  and,  therefore,  was  in  posi- 
tion to  deliver  8 hours  and  50  minutes’  service  without  violating  the  hours 
of  service  law. 

It  is  contended  that  when  Fireman  Faringer  had  completed  the  service 
for  which  called  at  6 o’clock  on  the  morning  of  September  24  he  should  have 
been  relieved,  and  if  the  services  of  an  extra  man  were  required  for  another 
shift  as  hostler  helper,  the  man  first  out  on  the  extra  list  should  have  been 
called,  particularly  so  if  he  was  in  a position  to  render  the  full  eight  hours  of 
service  required  without  violation  of  the  hours  of  service  law. 

The  rule  quoted  herein  makes  mandatory  the  use  of  the  extra  fireman  first 
out,  without  exception,  other  than  for  passenger  service. 

Fireman  Faringer  was  paid  eight  hours  at  the  hostler-helper  rate  for  the 
service  performed  on  the  third-trick  hostler-helper  job  and  another  eight-hour 
day  for  the  service  performed  on  the  first-trick  hostler-helper  job  on  the 
ground  that  he  was  an  extra  man ; therefore,  he  is  not  entitled  to  a minimum 
day  of  eight  hours  at  time  and  one-half. 

The  employees  contend  that  Fireman  McMahon  was  entitled  to  eight  hours’ 
pay  at  the  pro  rata  hostler-helper  rate  by  reason  of  the  fact  that  he  was  the 
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only  extra  fireman  available,  was  first  out  on  the  extra  list,  and  was  in  posi- 
tion to  deliver  more  than  the  eight  hours’  service  required. 

Carrier's  position. — It  is  the  practice  at  all  terminals  that  when  employees 
in  tram  and  engine  service  are  released  and  leave  the  terminal  they  will  not 
again*  be  required  to  go  on  duty  until  the  expiration  of  eight  hours.  This 
applies  to  both  regular  and  extra  men  in  all  branches  of  train  and  engine 
service.  There  are  three  purposes  for  creating  this  arrangement:  (1)  To 
insure  uniformity  of  understanding  and  avoid  calling  men  for  service  who 
have  not  been  off  duty  sufficient  time  to  get  their  rest;  (2)  to  give  the  men 
some  assurance  that  when  they  go  away  from  the  terminal  they  will  not  again 
be  required  for  a period  of  eight  hours;  and  (3)  to  conform  to  the  spirit  of 
the  rest  and  hours-of-service  rules. 

The  carrier  considers  that  to  establish  a practice,  as  contemplated  by  the 
above  request,  of  requiring  extra  firemen  to  go  to  work  after  having  been  off 
duty  a less  number  of  hours  than  eight  simply  because  his  name  stands  first 
on  the  extra  list  (and  when  there  are  other  means  at  hand  for  avoiding  such 
call)  would  not  be  a proper  attempt  to  comply  with  Article  XXV,  reading: 

“(o)  Nor  will  they  be  permitted  to  go  out  when  in  the  judgment  of  the 
company  they  require  rest.” 

In  so  far  as  availability  was  concerned  with  relation  to  the  6 a.  m.  hostler- 
helper  position,  Fireman  Faringer  was  in  the  same  position  as  an  employee 
who  had  reported  for  duty  and  stood  two  or  three  times  down  on  the  extra 
list.  The  fact  that  such  employees  had  not  been  working  made  him  available, 
and  therefore  he  would  run  around  McMahon  and  the  second  man  because 
they  were  not  available,  as  they  had  not  been  off  duty  eight  hours. 

Fireman  Faringer  went  off  duty  at  6 a.  m.,  and  immediately  started  another 
shift  at  6 a.  m.  He  was  subject  to  continuous  service  as  far  as  the  hours 
of  service  law  governs.  To  change  the  standard  practice  would  be  unfair  in 
numerous  ways : It  would  force  a man  out  of  bed  after  an  hour  or  so’s  sleep ; 
it  would  mean  that  men  would  miss  calls ; and  it  would  result  in  other  unsatis- 
factory conditions  which  did  not  occur  under  the  present  practice.  The  car- 
rier understands  that  such  a change  would  not  only  affect  the  rights  between 
extra  men  but  it  would  prohibit  doubling  a regular  man  who  would  be  paid 
time  and  one-half  for  the  succeeding  shift  when  the  regular  man  is  willing 
to  work  on  account  of  there  being  no  extra  men  off  duty  eight  hours.  Men- 
tion is  made  of  the  latter  to  show  that  new  complications  will  be  created  with 
generally  unsatisfactory  results. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2980.— DOCKET  1870 

Chicago , III.,  February  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Interstate  Railroad  Co. 

Question. — Request  of  the  employees  that  the  agreement  effective 
September  1,  1919,  be  restored  and  put  in  full  force  and  effect  retro- 
active to  January  1, 1922,  the  date  when  said  arrangement  was  super- 
seded by  bulletin  board  orders  Nos.  68  and  69  posted  by  the  carrier 
on  December  20  and  22,  1921. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — The  Interstate  Railroad  Co.  on  December  20  and  22, 
1921,  posted  bulletin  board  orders  Nos.  68  and  69,  superseding  and  annulling 
bulletin  board  orders  Nos.  59  and  60.  The  two  orders  last  named  covered  the 
employees’  agreement  relating  to  wages  and  working  conditions  on  the  Inter- 
state Railroad  for  employees  in  train  and  engine  service.  The  employees  are 
led  to  believe  that  the  action  the  carriers  are  taking  is  to  break  up  the  organi- 
zations on  the  line  and  place  this  road  under  the  open-shop  plan.  This  is 
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clearly  shown  by  the  carrier’s  attitude  toward  the  several  chairmen  who  have 
been  discharged  from  the  service  because  they  declined  to  sign  letters  to  be 
presented  to  the  Railroad  Labor  Board  carrying  incorrect  information.  It  is 
a fact  that  can  be  proved  that  the  Interstate  Railroad  Co.’s  officials  have 
called  into  their  office  men  who  at  the  time  were  not  representing  anyone  and 
tried  to  force  them  to  sign  certain  letters  then  and  there,  and  because  they 
declined  to  carry  out  the  instructions  the  officials  discharged  them. 

In  explanation  of  the  foregoing  it  is  set  out  that  under  dates  of  December  20 
and  22,  1921,  the  Interstate  Railroad  Co.  posted  bulletin  board  orders  Nos.  68 
and  69.  At  that  time  the  employees  had  no  one  to  represent  them,  because  the 
carrier  had  discharged  all  of  the  chairmen  for  their  activity  with  our  organi- 
zations. In  order  to  protect  our  jobs  it  was  decided  to  call  a meeting  of  the 
employees  to  ascertain,  if  possible,  what  action  should  be  taken.  It  was  de- 
cided in  the  joint  meeting  to  select  a representative  who  was  not  in  the  employ 
of  the  carrier  to  carry  our  cases  to  the  Railroad  Labor  Board.  Our  representa- 
tive was  also  instructed  to  protest  against  bulletin  board  orders  Nos.  68  and  69 
by  letter.  We  requested  a conference  with  the  officials  of  our  line  to  see  if  a 
satisfactory  settlement  could  be  made,  but  they  declined  to  meet  our  repre- 
sentative, which  makes  it  necessary  for  us  to  submit  this  case  to  the  board  for 
settlement. 

In  a joint  meeting  held  by  the  employees  in  Appalachia,  Va.,  January  15, 
1922,  our  representative  was  instructed  to  write  the  officials  of  the  Interstate 
Railroad  Co.  a letter  requesting  them  to  meet  with  him  and  join  us  in  a joint 
statement  of  facts  to  be  presented  to  the  Railroad  Labor  Board,  but  they 
declined.  At  the  present  time  they  are  going  to  the  employees  in  person  re- 
questing information  regarding  the  selection  of  a man  outside  of  the  service  to 
represent  us. 

We  sincerely  hope  that  something  can  be  done  to  protect  us  in  the  future. 

Carrier's  'position. — The  Interstate  Railroad  Co.  is  of  the  opinion  that  the 
Railroad  Labor  Board  has  not  jurisdiction  in  matters  of  this  kind,  therefore  it 
does  not  desire  to  enter  any  appearance  in  the  proceeding  or  to  present  any 
data  with  reference  thereto. 

Decision . — In  view  of  the  position  taken  by  the  carrier,  the  Rail- 
road Labor  Board,  on  the  evidence  submitted,  sustains  the  employees. 


DECISION  NO.  2981.— DOCKET  1855 

Chicago,  III.,  February  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  El  Paso  & Southwestern  System 

Question. — Claim  of  E.  J.  Shulda,  engineer,  and  J.  P.  Dennis, 
fireman,  for  6 hours  10  minutes’  held-away-from-home-terminal 
pay  January  31,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  E.  J.  Shulda  and  Fireman  J.  P.  Dennis, 
in  pooled  freight  service,  arrived  at  Carrizozo,  N.  Mex.,  the  away-from-home 
terminal  for  this  crew,  at  4.25  a.  m.,  January  31,  1921,  were  held  in  Carrizozo 
22  hours  and  10  minutes,  6 hours  and  10  minutes  after  the  16-hour  period, 
and  were  then  deadheaded  to  El  Paso,  Tex.,  their  home  terminal,  on  passenger 
train  No.  1,  a distance  of  144  miles.  This  crew  was  paid  144  miles  deadhead- 
ing, and  claim  payment  for  6 hours  and  10  minutes  under  held-away-from- 
home-terminal  rule  which  was  declined. 

Employees'  position. — Employees  contend  that  time  accruing  under  held- 
away-from-home-terminal  rule  can  not  be  coupled  with  a deadhead  trip ; that 
this  crew  should  have  been  allowed  6 hours  and  10  minutes  at  the  regular  rate 
per  hour  paid  for  the  last  service  performed,  and  have  been  paid  for  dead- 
heading from  Carrizozo  to  El  Paso  independently  of  the  held-away-from-home- 
terminal  rule. 
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In  support  of  this  position  we  quote  section  1 of  Article  XYI  and  section  1 
of  Article  XXII,  engineers’  and  firemen’s  schedule : 

“Article  XYI 

“ Section  1.  Engineers  and  firemen  deadheading  under  orders  will  be  paid 
full  rates  for  class  of  train  deadheading  on,  but  no  overtime  will  be  allowed. 

“Article  XXII 

“ Section  1.  Engineers  and  firemen  in  pool  freight  and  in  unassigned  service 
held  at  other  than  home  terminal  will  be  paid  continuous  time  for  all  time  so 
held  after  the  expiration  of  16  hours  from  the  time  relieved  from  previous 
duty  at  the  regular  rate  per  hour  paid  them  for  the  last  service  performed. 
If  held  16  hours  after  the  expiration  of  the  first  24-hour  period,  they  will  be 
paid  continuous  time  for  the  next  succeeding  8 hours  or  until  the  end  of  the 
24-hour  period,  and  similarly  for  each  24-liour  period  thereafter.  Should  an 
engineer  or  fireman  be  called  for  duty  after  pay  begins,  time  will  be  com- 
puted continuously,  provided  that  if  overtime  accrues  on  the  trip  that  portion 
of  the  overtime  due  to  starting  pay  at  the  expiration  of  the  16-liour  period 
instead  of  at  the  time  actually  required  to  report  for  duty  shall  be  paid  at 
the  pro  rata  rate,  in  order  that  time  and  one-half  for  overtime  will  not  be  so 
applied  as  to  increase  the  rates  paid  for  time  growing  out  of  the  held-away- 
from-home-terminal  rule. 

“ For  the  purpose  of  applying  this  rule,  the  railroad  will  designate  a home 
terminal  for  each  crew  in  pool  freight  and  in  unassigned  service. 

“ It  is  understood  that  switching  and  work  performed  at  the  terminal  will  be 
paid  for  independently  of  the  trip  on  the  minute  basis.” 

And  we  also  refer  to  Decision  27/416,  Railway  Board  of  Adjustment  No.  1, 
Engineers  and  Firemen,  Pennsylvania  lines,  East. 

Carrier's  position. — It  is  our  understanding  that  under  Article  XXII  of  the 
engineers  and  firemen’s  schedule,  “ held-away-from-home-terminal  ” rule,  the 
time  of  a crew  called  for  duty  to  deadhead  can  be  computed  continuously  from 
the  time  pay  begins,  and  the  time  run  off  the  same  as  if  the  crew  was  called 
for  service  trip.  If  this  crew  had  been  called  for  a service  trip  and  had  made 
the  run  from  Carrizozo  to  El  Paso  in  5 hours  and  85  minutes,  which  it  is  not 
uncommon  for  them  to  do,  they  would  not  have  received  anything  under  the 
held-away-from-home-terminal  rule  for  being  held,  and  we  see  no  reason 
why  they  should  receive  any  additional  pay  when  they  are  deadheading  under 
similar  circumstances. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

There  is  absolutely  no  justification  under  rules  in  effect  for  the 
decision  of  the  majority  of  the  board  in  this  case. 

It  is  simply  another  effort  to  pyramid  earnings,  and  in  the  face 
of  a specific  rule  that  prohibits  the  payment  of  overtime  on  dead- 
head trips  the  majority  of  the  board  in  this  case  has  allowed  the 
engineer  and  fireman  more  for  deadheading  than  would  have  been 
allowed  had  they,  under  the  same  circumstances  and  in  the  same 
time,  performed  a service  trip. 

Under  the  held-away-from-home-terminal  rule  there  is  no  pro- 
vision for  time  accruing  prior  to  deadhead  trip  being  paid  for  sepa- 
rately. The  decision  of  the  majority  of  the  board  is  not  justified  by 
rules  in  effect  or  past  practice  on  this  carrier;  neither  is  it  just  or 
reasonable. 

Horace  Baker. 

Samuel  Higgins. 
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SUPPORTING  OPINION 

The  held-away-from-home-terminal  rule  quoted  by  the  employees 
in  their  submission,  which  is  Article  XXII,  section  (1)  of  the  en- 
gineers’ and  firemen’s  agreement,  is  the  same  rule  promulgated  by 
the  United  States  Railroad  Administration  in  Supplement  24  to 
General  Order  No.  27.  The  agreement  also  contains  the  following 
rule  for  the  payment  of  deadhead  service : 

Article  XVI 

Sec.  1.  Engineers  and  firemen  deadheading  under  orders  will  be  paid  full 
rates  for  class  of  train  deadheading  on,  but  no  overtime  will  be  allowed. 

There  is  no  provision  in  the  held-away-from-home-terminal  rule 
which  permits  the  carrier  to  combine  held-away-from-home-terminal 
time  with  deadhead  time.  In  a similar  dispute  the  Railway  Board 
of  Adjustment  No.  1 of  the  United  States  Railroad  Administration 
promulgated  a decision  which  required  the  carrier  to  pay  for  dead- 
head service  under  the  rules  of  the  agreement  applying  to  that  serv- 
ice separately  from  time  accruing  under  the  held-away-from-home- 
terminal  rule,  the  decision  reading  as  follows : 

The  board  decides  that  an  engineer  in  pool  or  unassigned  service  held  away 
from  home  terminal  18  hours  and  then  deadheaded  to  home  terminal  is  entitled 
to  2 hours  at  the  regular  rate  per  hour  paid  for  the  last  service  performed 
for  the  length  of  time  held  at  the  away-from-home  terminal  in  excess  of  16 
hours,  and  that  pay  for  deadheading  to  home  terminal  should  be  allowed  under 
the  pay  schedule  of  the  road,  articles  4-F-l  and  4-F-2. 

It  is  plainly  evident  that  the  decision  of  the  majority  of  the  board 
is  in  accord  with  the  intent  of  the  rule  as  promulgated  by  the  United 
States  Railroad  Administration. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  2982.— DOCKET  1859 

Chicago,  III.,  February  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  El  Paso  & Southwestern  System 

Question. — Claim  of  P.  E.  Connelly,  engineer,  and  E.  J.  Rainey, 
fireman,  for  100  miles  for  runaround  at  El  Paso,  Tex.,  May  13,  1921. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  May  13,  1921,  an  El  Paso  yard  crew  was  sent 
from  El  Paso  to  Pelea,  a station  3 Y2  miles  west  and  outside  the  yard  limits. 
This  crew  switched  the  sand  spur  at  that  point  and  handled  cars  from  Bowen, 
a station  about  4 miles  west  of  El  Paso,  also  handled  a concrete  outfit  and  oil 
cars  for  the  oil  spur  at  Rio  Grande  Tunnel  to  El  Paso. 

Employees'  position. — The  employees  claim  100  miles  pay  for  runaround  of 
Engineer  Connelly  and  Fireman  Rainey,  who  were  available  for  pool  engine 
crew  on  the  El  Paso  board  at  the  time  switch  crew  was  ordered  out  of  the  yard 
limits.  Employees  contend  that  no  emergency  existed  at  this  time,  and  in 
support  of  such  contention  offer  as  evidence  the  fact  that  the  yard  crew  con- 
sumed 2 hours  and  30  minutes  on  the  trip  and  in  doing  other  work  than  going 
after  the  concrete  outfit,  wrhich  was  supposed  to  constitute  the  emergency. 
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Section  2 of  Article  III  and  section  1 of  Article  XX,  engineers’  and  firemen's 
schedule,  read  as  follows : 

“Article  III 

“ Sec.  2.  Yard  crews  shall  not  be  used  in  road  service  when  road  crews  are 
available,  except  in  case  of  emergency.  When  yard  crews  are  used  in  road 
service  under  conditions  just  referred  to,  they  shall  be  paid  miles  or  hours, 
whichever  is  the  greater,  with  a minimum^  of  one  hour,  for  the  class  of  service 
performed,  in  addition  to  the  regular  yard  pay,  and  without  any  deductions 
therefrom  for  the  time  consumed  in  said  service. 

“ This  section  not  to  apply  to  the  regularly  assigned  C.  & A.  switch  engine  or 
engines. 

“Article  XX 

“Sec.  1.  At  terminals  engineers  and. firemen  will  be  allowed  100  miles  pay 
in  case  they  are  runaround  in  class  of  service  to  which  assignee^” 

Carrier’s  position. — This  crew  was  sent  to  Pelea  in  an  emergency  case,  under 
Article  III,  section  2.  Pelea  is  3%  miles  outside  of  the  yard  limits  at  El  Paso, 
and  it  was  necessary  to  send  this  switch  engine  out  to  that  point  after  this 
concrete  outfit  in  order  to  send  them  east  out  of  El  Paso,  on  an  eastbound 
freight  train,  to  do  emergency  work. 

Decision. — The  Railroad  Labor  Board  decides  that  the  evidence  in 
this  case  does  not  disclose  that  an  emergency  existed,  and  therefore 
the  claim  of  the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

In  addition  to  the  other  evidence  before  the  board,  as  indicated  in 
the  foregoing,  there  is  a letter  from  the  carrier,  dated  July  25,  1922, 
reading  as  follows: 

I have  before  me  the  record  of  the  hearing  before  the  examiner,  United 
States  Railroad  Labor  Board,  Bureau  No.  3,  Docket  No.  1859,  and  wish  to 
advise  you  as  follows: 

On  page  3 of  the  record  it  is  stated  that  during  that  time  they  went  to  Pelea 
and  picked  up  this  outfit  and  then  stopped  at  the  sand  spur  and  picked  up  three 
cars  of  sand.  The  sand  spur  referred  to  connects  to  the  passing  track  at  Pelea 
and  the  outfit  referred  to,  which  this  crew  went  to  Pelea  to  pick  up,  was  parked 
on  the  sand  spur  at  that  point.  It  is  true  they  picked  up  some  shale  at  Bowen 
and  a car  of  oil  at  the  oil  spur,  which  are  both  intermediate  points  between 
Pelea  and  El  Paso,  and  very  little  delay  was  encountered  in  doing  so.  The 
engine  foreman  had  no  instructions  whatever  to  do  this  work,  but  as  the  cars 
were  ready  to  come  into  El  Paso  and  he  could  do  it  with  so  little  delay  he 
picked  them  up. 

Answering  the  examiner’s  directions,  on  page  5 of  the  record,  wherein  he 
directs  the  carrier  to  make  its  position  more  definite  in  explaining  the  emer- 
gency feature  that  is  offered  as  a reason  for  switch  engine  having  to  perform 
the  service : We  were  building  a dam  at  Santa  Rosa  on  the  eastern  division, 
where  we  were  out  of  water,  and  having  to  haul  water.  We  had  gotten  to  a 
critical  point  where  a heavy  rain  would  have  done  us  a great  deal  of  damage, 
and  as  the  rainy  season  was  coming  on  and  it  looked  very  much  like  rain  we 
were  running  this  western  division  concrete  gang  up  there  to  put  them  to  work 
that  night,  as  a few  days’  work  in  getting  the  foundation  in  would  put  us  over 
the  critical  point.  As  it  was,  it  rained  and  put  us  out  of  business  before  we  got 
the  concrete  gang  on  the  ground,  and  this  is  what  caused  the  delay  in  getting 
them  out  of  El  Paso  and  also  caused  us  to  turn  them  back  after  we  had  gotten 
them  out.  This  was  entirely  an  emergency  case,  and  Engineer  P.  E.  Connelly 
and  Fireman  E.  J.  Rainey  did  not  lose  anything  by  the  transaction.  A copy  of 
this  letter  goes  to  Messrs.  Bissett  & Boone,  1730  Consumers  Building,  Chicago. 

This  letter  was  sent  to  the  representatives  of  the  organizations 
involved,  and  there  is  no  record  with  the  board  to  indicate  that  the 
carrier’s  statement  is  not  an  undisputed  statement  of  facts.  There- 
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fore  the  undersigned  is  unable  to  determine  the  premise  that 
prompted  the  majority  of  the  board  to  decide  that  “the  evidence  in 
this  case  does  not  disclose  that  an  emergency  existed.” 

This  decision  is  not  supported  by  rules  in  effect  or  past  practice; 
neither  is  it  just  or  reasonable. 

Horace  Baker. 

SUPPORTING  OPINION 

The  evidence  presented  in  this  dispute  shows  that  the  yard  crew 
left  El  Paso  about  11  a.  m.  and  returned  to  that  point  about  1.30 
p.  m.,  during  which  time  they  went  to  Pelea  and  picked  up  the  con- 
crete outfit  and  then  stopped  at  the  sand  spur  and  picked  up  three 
cars  of  sand.  They  also  stopped  at  an  oil  spur  and  picked  up  some 
oil  cars  and  then  went  to  Bowen  and  did  some  work  there,  after 
which  they  returned  to  El  Paso,  where  the  concrete  outfit  was  placed 
in  an  eastbound  train  that  was  ordered  to  leave  that  point  about  2 
p.  m.  Later  the  concrete  outfit  was  taken  out  of  that  train  and  held 
at  El  Paso  and  put  in  a train  that  left  there  between  5 and  6 o’clock 
p.  m. 

These  facts  show  conclusively  that  no  emergency  existed,  as  this 
yard  crew  was  required  to  do  considerable  additional  work  outside 
of  the  yard  limits  after  they  started  out  for  the  concrete  outfit,  and 
when  that  outfit  was  brought  to  El  Paso  by  that  crew  it  was  held 
in  the  yard  for  four  or  five  hours  before  it  was  sent  out. 

Article  III,  section  2,  of  the  engineers  and  firemen’s  agreement, 
provides  that  yard  creAvs  shall  not  be  used  in  road  service  when  road 
crews  are  available  except  in  case  of  emergency.  As  no  emergency 
existed  and  the  road  engineer  and  fireman  involved  in  this  dispute 
were  available  for  service,  they  should  have  been  used ; and  therefore 
the  decision  of  the  board  sustaining  the  claim  of  the  employees  is 
justified  by  that  rule  and  the  facts  in  the  case. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  2983.— DOCKET  3136 

Chicago,  III.,  February  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Alleged  arbitrary  reduction  in  rates  of  pay  of  mate- 
rial handlers  employed  in  the  stores  department  at  White  Fish, 
Mont.,  and  other  points  and  alleged  violation  of  schedule  rules  72 
and  85. 

Statement. — At  the  termination  of  Federal  control  there  were  a 
number  of  positions  classified  as  material  handlers  in  the  stores  de- 
partment of  this  carrier,  rated  at  43  cents  an  hour.  On  or  about 
April  25,  1920,  the  carrier  voluntarily  increased  the  rates  of  these 
positions  6 cents,  establishing  a new  rate  of  49  cents  an  hour.  In 
applying  Decision  No.  2 (I,  R.  L.  B.  13)  the  carrier  added  12  cents 
to  this  rate  under  section  7 of  Article  II,  establishing  a new  rate  of 
61  cents.  At  various  times  between  November  1,  1920,  and  March 
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1,  1921,  several  of  these  positions  were  abolished  and  the  occupants 
exercised  their  seniority  over  junior  employees  at  lower  rates  of  pay. 
In  many  instances  the  employees  they  displaced  were  classified  as 
laborers.  On  or  about  March  1,  1921,  the  carrier  reduced  the  rates 
of  all  these  positions  9y2  cents  an  hour.  This  amount  represented 
the  6-cent  voluntary  increase  of  April  29,  1920,  and  the  difference 
in  amount  of  increase  provided  by  sections  7 and  9,  Article  II,  of 
Decision  No.  2,  or  3 y2  cents  an  hour. 

The  employees  state  that  an  agreement  containing  rules  governing 
wages  and  working  conditions  was  entered  into  with  this  carrier 
on  October  16,  1920,  effective  March  1,  1920,  and  that  the  action 
of  the  carrier  is  in  violation  of  the  following  rules  contained 
therein : 

Rule  72.  Positions  (not  employees)  shall  be  rated  and  the  transfer  of  rates 
from  one  position  to  another  shall  not  be  permitted. 

Rule  85.  Established  positions  shall  not  be  discontinued  and  new  ones  cre- 
ated under  a different  title  covering  relatively  the  same  class  of  work  for  the 
purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of  these  rules. 

Rule  90.  Rates  of  pay  for  employees  named  herein,  authorized  by  Supple- 
ment No.  7 to  General  Order  No.  27,  including  addenda  and  interpretations 
thereto,  and  any  higher  rates  in  effect,  except  as  affected  by  the  change  from 
monthly  to  daily  rates,  as  provided  for  in  rule  87,  Article  XII,  and  increases 
that  may  be  granted  by  the  Labor  Board  created  under  section  301  of  the 
transportation  act,  1920,  shall  become  a part  of  this  schedule. 

They  contend  that  the  positions  which  the  carrier  claims  to  have 
abolished  were  not  abolished ; that  the  employees  performed  the  same 
duties  after  they  had  exercised  their  seniority  over  employees  at  the 
lower  rate ; and  that  this  action  of  the  carrier  is  in  violation  of  rules 
72  and  85.  They  also  contend  that  the  reduction  in  the  rates  of 
pay  without  conference  and  agreement  was  in  violation  of  rule  90 
and  the  transportation  act,  1920,  and  ask  that  the  rates  be  restored 
and  that  the  employees  who  have  suffered  a monetary  loss  be  reim- 
bursed therefor. 

The  carrier  states  that  these  employees  are  common  laborers  in  the 
stores  department  and  as  such  were  entitled  to  an  increase  of  8y2 
cents  an  hour  under  section  9,  Article  II,  of  Decision  No.  2,  supra; 
that  they  were  increased  12  cents  an  hour  under  section  7 in  error; 
that  in  applying  the  decision  the  voluntary  increase  of  April  29, 
1920,  was  not  absorbed,  as  Tvas  permissible  under  the  decision;  and 
that,  due  to  a falling  off  in  business,  a number  of  these  positions 
were  discontinued  in  a reduction  of  force  between  November  1,  1920, 
and  March  1,  1921,  and  that  such  employees  who  had  sufficient 
seniority  displaced  junior  employees,  in  some  instances  taking  the 
place  of  employees  carrying  a lower  rate  of  pay. 

The  carrier  contends  that  the  reduction  in  the  rate  was  merely  the 
correction  of  an  error  in  applying  the  decision  of  the  Railroad  Labor 
Board  and  is  not  in  violation  of  the  agreement  or  the  transportation 
act,  and  that  no  violation  of  rules  75  and  82  occurred  in  the  reduction 
of  force. 

Opinion.— From  the  evidence  submitted  in  this  case  it  would  ap- 
pear that  in  making  the  reduction  in  force  the  carrier  abolished 
some  of  the  higher-rated  positions  and  permitted  the  occupants 
thereof  to  exercise  their  seniority  over  junior  employees,  resulting  in 
some  instances  in  the  employees  performing  the  same  work  at  a 
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lower  rate  of  pay.  In  the  opinion  of  the  Railroad  Labor  Board, 
this  is  an  improper  practice  and  in  violation  of  the  schedule.  How- 
ever, the  evidence  is  not  clear  as  to  the  number  of  instances  in  which 
this  occurred. 

The  positions  in  question  are  within  the  scope  of  section  9,  Article 
II,  of  Decision  No.  2,  which  provided  an  increase  of  8 y2  cents  an 
hour,  and  the  decision  permitted  the  carrier  to  absorb  the  voluntary 
increase  of  6 cents  granted  on  April  29,  1920.  However,  in  view  of 
the  provision  in  rule  90,  “ and  any  higher  rates  in  effect,”  and  the 
further  fact  that  the  rate  was  in  effect  for  a period  of  11  months, 
the  board  is  of  the  opinion  that  the  carrier’s  action  in  respect  to  the 
6-cent  reduction  on  March  1,  1921,  without  conference  and  agreement 
with  the  employees  was  improper. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier’s 
action  in  reducing  the  rates  Sy2  cents  an  hour  account  of  applying 
section  7 instead  of  section  9,  Article  II  of  Decision  No.  2,  supra,  is 
sustained.  The  reduction  of  6 cents  an  hour  account  of  absorbing 
the  voluntary  increase  of  April  9,  1920,  shall  be  restored,  and  the 
employees  affected  thereby  shall  be  reimbursed  retroactive  to  March 
1,  1921.  The  rates  of  employees  whose  positions  were  abolished  and 
who  were  required  to  perform  the  same  duties  at  a lower  rate  of  pay 
shall  be  restored  in  accordance  with  the  foregoing  provisions  of  this 
decision. 


DECISION  NO.  2984.— DOCKET  3155 

Chicago,  III.,  February  19,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Claim  of  the  employees  that  E.  L.  Pravitz  should  be 
returned  to  the  position  of  agent  at  Eatonville,  Wash.,  and  paid  for 
any  time  that  may  have  been  lost  by  him  on  account  of  being  relieved 
from  that  position  and  assigned  to  the  position  of  agent  at  Mineral, 
Wash. 

Decision. — The  Railroad  Labor  Board  decides  on  the  evidence 
presented  in  this  case  that  E.  L.  Pravitz  shall  be  restored  to  the 
position  of  agent  at  Eatonville,  Wash.,  and  shall  be  compensated  for 
any  wage  loss  sustained. 


DECISION  NO.  2985.— DOCKET  3166 

Chicago,  III.,  February  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Texas  & Pacific  Railway  Co. 

Question . — Dispute  regarding  an  employee,  whose  position  has 
been  abolished,  being  refused  the  right  to  displace  an  employee  with 
less  seniority. 

Statement. — On  April  21,  1921,  A.  A.  Oppie,  clerk,  was  displaced 
from  the  position  of  yard  clerk.  He  made  request  that  he  be  per- 
mitted to  exercise  his  seniority  and  displace  E.  A.  Angus,  clerk, 
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from  the  position  of  fruit  inspector,  Mr.  Angus  being  the  junior  em- 
ployee. The  claim  is  made  under  rule  27  of  the  clerks’  schedule, 
reading  as  follows : 

Employees  whose  positions  are  abolished  may  exercise  their  seniority  rights 
over  junior  employees.  Other  employees  affected  may  exercise  their  seniority 
in  the  same  manner. 

The  employees  contend  that  Mr.  Oppie  possesses  sufficient  fitness 
and  ability  to  fill  the  position  of  fruit  inspector,  that  he  should  have 
been  permitted  to  displace  Mr.  Angus,  and  that  he  should  be  reim- 
bursed the  difference  in  amount  he  would  have  earned  had  he  been 
assigned  to  the  position  and  what  he  actually  earned  on  the  position 
he  subsequently  obtained. 

The  carrier  contends  that  Mr.  Oppie  lacked  sufficient  fitness  and 
ability  to  fill  the  position  of  fruit  inspector,  and  that  therefore  the 
refusal  to  permit  him  to  displace  Mr.  Angus  is  not  in  violation  of 
the  schedule.  The  right  of  displacing  under  rule  27  is  dependent 
upon  the  fitness  and  ability  of  the  employee  seeking  the  right  to 
displace. 

Opinion. — In  denying  Mr.  Oppie  the  right  to  exercise  his  seniority 
to  the  position  of  fruit  inspector  the  agent  stated  “ in  view  of  the 
fact  that  I believe  the  efficiency  of  the  position  would  be  decreased  by 
allowing  you  a bump,  it  would  be  necessary  that  I make  no  changes 
on  this  job  at  the  present  time.”  It  is  well  understood  that  the 
reason  given  for  the  refusal  is  not  one  of  the  factors  established  by 
the  rules  governing  promotions  and  displacements,  and  in  the  opinion 
of  the  board  indicates  that  the  provisions  contained  in  the  rules  were 
not  given  due  consideration. 

The  employees’  claim  for  compensation  clue  Mr.  Oppie  includes 
payment  of  overtime  earned  by  other  occupant  of  the  position  of 
fruit  inspector,  but  in  the  opinion  of  the  board  this  is  not  justified 
and  is  not  sustained  by  the  decision  which  follows. 

Decision. — Basing  its  decision  on  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  A.  A.  Oppie  possessed  sufficient 
fitness  and  ability  to  fill  the  position  he  sought,  and  that  he  shall 
be  assigned  to  the  position  and  reimbursed  for  any  wage  loss  sus- 
tained other  than  overtime  worked  on  the  position  of  fruit  inspector. 


DECISION  NO.  2986.— DOCKET  3169 

Chicago,  III.,  February  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — Dispute  regarding  proper  rate  of  pay  for  position  of 
yard  clerk  created  on  August  4,  1922. 

Statement. — Rule  78  of  the  agreement  between  this  carrier  and  its 
clerical  employees  reads  as  follows : 

The  wages  for  new  positions  shall  be  in  conformity  with  the  wages  for 
positions  of  similar  kind  or  class  in  the  seniority  district  where  created. 

On  August  4,  1922,  two  new  positions  of  yard  clerks,  one  on  the 
night  shift  and  one  on  the  day  shift,  at  Mississippi  Street  yards,  St. 
Paul,  Minn.,  rated  at  $4.32  a day,  were  created  and  advertised  for 
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bid.  The  day  position  was  bid  for  and  assigned  to  Willard  Cogin, 
then  employed  as  night  yard  clerk,  at  the  rate  of  $4.54  a day.  Mr. 
Cogin  was  assigned  on  August  11,  1922,  and  on  September  28,  1922, 
the  claim  was  presented  to  the  carrier  that  the  position  should  have 
been  rated  at  $4.75  a day.  The  position  was  discontinued  on  De- 
cember 22,  1922. 

There  were  employed  at  Mississippi  Street  yard  on  August  4, 
1922,  three  day  clerks  at  the  rate  of  $4.75,  two  night  clerks  at  the 
rate  of  $4.75,  and  two  night  clerks  at  the  rate  of  $4.54.  The  clerks 
employed  in  the  several  yards  on  the  St.  Paul  division  are  in  the 
same  seniority  district.  There  are  a number  of  positions  in  other 
than  the  Mississippi  Street  yard  carrying  the  $4.32  rate. 

It  is  agreed  by  both  parties  to  the  dispute  that  the  method  pre- 
scribed by  rule  78  is  the  proper  one  to  be  used  in  determining  the 
rate. 

The  carrier  contends  that  the  newly-created  positions  were  com- 
parable with  those  of  other  positions  carrying  the  $4.32  rate  and 
were  not  comparable  to  the  positions  carrying  the  $4.75  rate;  that 
Mr.  Cogin  bid  for  and  was  assigned  to  the  position  with  a full 
knowledge  of  the  rate;  that  he  desired  the  change  because  of  the 
more  favorable  hours;  and  that  he  is  therefore  not  justified  in  mak- 
ing claim  for  the  higher  rate. 

The  employees  contend  that  the  duties  of  the  position  are  not  com- 
parable with  those  carrying  the  $4.32  rate,  but  are  identically  the 
same  as  those  positions  carrying  the  $4.75  rate. 

Upon  request  of  the  board  the  parties  to  the  dispute  made  a joint 
check  of  the  various  positions  in  the  St.  Paul  seniority  district,  and 
failing  to  reach  an  agreement  after  making  the  check,  submitted  it 
as  evidence  in  the  dispute. 

Opinion. — An  analysis  of  the  joint  check  indicates  that  there  is 
some  difference  in  the  duties  of  the  various  positions,  but  all  of  the 
positions  involved  are  sufficiently  alike  to  consider  them  of  “ similar- 
kind  or  class.”  The  newly-created  position  was  put  on  in  a yard 
where  all  of  the  clerks  on  the  day  shift  were  carried  at  a rate  of  $4.75 
a day,  and  the  check  reveals  that  the  duties  of  the  new  position  were 
practically  identical  with  those  of  the  positions  which  already  ex- 
isted. While  the  operation  of  the  rule  is  not  confined  to  any  sub- 
division of  a seniority  district,  the  board  is  of  the  opinion  that  the 
occupant  of  the  new  position  should  have  received  the  rate  paid 
to  other  employees  doing  the  same  work  in  the  same  office  and  on 
the  same  shift. 

Decision. — The  Railroad  Labor  Board  decides  that  the  proper  rate 
of  the  newly-created  position  was  $4.75  a day.  Retroactive  adjust- 
ment shall  be  made  from  September  29,  1922,  the  date  Willard 
Cogin  made  claim  for  adjustment. 


DECISION  NO.  2987.— DOCKET  3170 

Chicago , III.,  February  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  306-day  divisor 
should  have  been  used  in  converting  rates  of  chief  clerks  to  master 
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mechanics  from  a monthly  to  a daily  basis,  and  that  the  occupants 
of  these  positions  should  be  compensated  for  Sunday  and  holiday 
service  and  overtime  worked  in  accordance  with  the  schedule  since 
August  15,  1922. 

Statement. — Rule  71  of  the  agreement  between  this  carrier  and  its 
clerical  employees  reads  as  follows : 

Employees  covered  by  groups  (1)  and  (2),  rule  1,  heretofore  paid  on  a 
monthly,  weekly,  or  hourly  basis  shall  be  paid  on  a daily  basis.  The  con- 
version to  a daily  basis  of  monthly,  weekly,  or  hourly  rates  shall  not  operate 
to  establish  a rate  of  pay  either  more  or  less  favorable  than  is  now  in  effect. 

Nothing  herein  shall  be  construed  to  permit  the  reduction  of  days  for  the 
employees  covered  by  this  rule  below  six  per  week,  except  that  this  number 
may  be  reduced  in  a week  in  which  holidays  occur  by  the  number  of  such 
holidays. 

This  rule  became  effective  on  August  15,  1922.  The  positions  in 
question  are  included  in  the  agreement  and  are  subject  to  the  pro- 
visions thereof.  Prior  to  August  15,  1922,  they  were  carried  on 
a monthly  rate  by  mutual  agreement.  Subsequent  to  August  15, 
1922,  and  effective  with  that  date,  upon  request  of  the  employees, 
the  rates  were  changed  to  a daily  basis,  and  in  making  the  conversion 
the  carrier  used  a divisor  of  365,  issuing  instructions  that  the  em- 
ployees should  be  paid  for  Sundays  or  holidays  whether  they  worked 
or  not,  thus  insuring  the  same  annual  compensation  as  they  received 
on  the  monthly  basis,  while  on  the  monthly  basis  the  employees  were 
not  assigned  to  work  Sundays  and  holidays  and  were  not  regu- 
larly required  to  report  for  duty  on  those  days. 

The  carrier  contends  that  in  converting  their  rates  to  the  daily 
basis,  rule  71  was  literally  followed;  that  by  the  use  of  the  365 
divisor  the  employees  are  now  receiving  the  same  monthly  com- 
pensation as  they  formerly  received;  that  the  use  of  the  306  divisor 
will  produce  a result  contrary  to  the  provisions  of  rule  71,  inasmuch 
as  it  would  produce  additional  compensation  by  payment  for  service 
performed  on  Sundays  and  holidays;  and  that  to  accede  to  the  re- 
quest of  the  employees  would  result  in  accomplishing,  through  the 
application  of  the  rule,  an  increase  in  wages  which  the  rule  specifi- 
cally states  shall  not  be  the  result  of  its  application. 

The  employees  contend  that  inasmuch  as  the  regular  assignment 
of  these  chief  clerks  was  306  days  per  year,  this  is  the  correct  divisor 
to  be  used  in  determining  the  daily  rate;  that  when  the  rate  has 
been  so  determined  employees  should  be  compensated  for  overtime 
and  Sunday  and  holiday  service  in  accordance  with  the  rules  of  the 
agreement.  They  request  that  retroactive  adjustment  to  August 
15,  1922,  be  made  accordingly. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  employees  is  sustained. 


DECISION  NO.  2988.— DOCKET  3176 

Chicago,  III.,  February  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Columbia  Union  Station  Co. 

Question. — Claim  of  the  employees  that  Q.  B.  Jackson  should  be 
reimbursed  the  difference  in  the  rate  of  pay  of  the  position  of 


[No.  2989] 


DECISIONS 


289 


baggage  clerk  occupied  by  him  and  the  rate  of  the  position  of 
baggage  agent  from  October  21,  1921,  to  August  4,  1922,  inclusive. 

Statement.— On  October  18,  1921,  the  position  of  baggage  agent, 
which  is  included  in  the  agreement  between  this  carrier  and  its  em- 
ployees in  clerical  and  station  service,  was  filled  by  the  carrier  with- 
out being  bulletined.  The  person  assigned  was  not  an  erqployee  of 
the  carrier.  This  action  was  protested  by  the  employees,  and  the 
position  was  bulletined  on  November  15,  1921.  Mr.  Jackson  and 
others  bid  for  the  position,  but  the  person  who  had  been  assigned  was 
retained  on  the  position.  Protest  was  presented,  and  on  August  4, 
1922,  Mr.  Jackson  was  assigned  to  the  position.  On  August  8,  1922, 
claim  was  presented  for  compensation  for  the  difference  in  the  rate 
of  the  position  he  held  and  that  of  the  position  of  baggage  agent. 

The  employees  contend  that  the  carrier’s  action  in  this  case  was  in 
violation  of  the  agreement ; that  the  position  should  have  been  bulle- 
tined when  it  became  vacant;  and  that  Mr.  Jackson  should  have  been 
assigned  to  it.  The  employees  ask  that  he  now  be  compensated  for 
the  difference  in  the  rates. 

The  carrier  contends  that  in  the  absence  of  any  contractual  pro- 
vision to  the  contrary  the  employee  has  no  valid  claim  on  the  pay  of 
any  position  other  than  the  one  he  occupies,  and  that  the  grievance 
was  disposed  of  nr  its  entirety  when  Mr.  Jackson  was  given  the  op- 
portunity to  qualify  as  baggage  agent. 

Decision. — The  Railroad  Labor  Board  decides  that  Mr.  Jackson 
shall  be  paid  the  difference  in  the  rates  of  the  position  he  occupied 
and  that  of  baggage  agent  from  October  18,  1921,  to  August  s,  1922, 
less  the  number  of  days  provided  by  the  agreement  for  the  bulletin- 
ing, filing  of  application,  and  filling  of  position. 


DECISION  NO.  2989.— DOCKET  3189 

Chicago,  III.,  February  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Atlantic  Coast  Line  Railroad  Co. 

Question. — Dispute  regarding  the  application  of  rule  59  of  the 
agreement  between  this  carrier  and  its  employees  in  clerical  and 
station  service. 

Statement. — Rule  59  of  the  agreement  between  this  carrier  and  its 
employees  in  clerical  and  station  service  was  adopted  from  Decision 
No.  630  and  corresponds  to  rule  65  of  that  decision.  The  rule  reads : 

Rule  65.  Less  than  full-day  period. — Except  as  otherwise  provided  in  these 
rules,  when  assigned,  notified,  or  called  to  work  on  Sundays  and/or  the  above 
specified  holidays  a less  number  of  hours  than  constitutes  a day’s  work  within 
the  limits  of  the  regular  week-day  assignment,  employees  shall  be  paid  at  the 
pro  rata  hourly  rate  for  actual  time  worked,  with  a minimum  of  three  hours. 
Time  worked  before  or  after  the  limits  of  the  regular  week-day  assignment 
shall  be  paid  for  as  per  rule  57.  (Ill,  R.  L.  B.  34.) 

The  carrier  has  interpreted  this  rule  to  mean  that  an  employee 
may  be  required  to  report  for  duty,  be  released  and  required  to  re- 
turn later,  and  be  paid  a minimum  of  three  hours  for  such  service 
unless  the  actual  time  worked  exceeds  three  hours. 
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The  employees  contend  that  a “call”  for  three  hours  should  be 
allowed  each  time  an  employee  is  required  to  report"  for  duty  and 
released,  and  ask  that  retroactive  adjustment  be  made  in  the  com- 
pensation of  employees  who  have  been  paid  under  the  carrier’s  in- 
terpretation of  the  rule. 

The  eerier  contends  that  its  interpretation  of  the  rule  is  correct, 
in  view  of  the  fact  that  the  words,  “ of  each  tour  of  duty,”  contained 
in  the  similar  rule  of  the  clerks’  national  agreement,  were  eliminated 
by  the  Railroad  Labor  Board  in  promulgating  the  rule  contained  in 
Decision  No.  630. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  pro- 
visions of  rule  65  of  Decision  No.  630,  now  contained  in  the  agree- 
ment between  this  carrier  and  its  employees  in  clerical  service  as  rule 
59,  employees  working  less  than  the  full-day  period  on  Sundays  and 
on  the  specified  holidays  should  be  paid  continuous  time  from  time 
first  required  to  report  for  duty  until  final  release,  with  a minimum 
of  three  hours,  or  be  paid  a call  for  each  time  they  are  required'  to 
report  for  duty.  Retroactive  adjustment  in  compensation  of  em- 
ployees affected  shall  be  made  accordingly. 


DECISION  NO.  2990.— DOCKET  3738 

Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 
of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 
Railway  Co. 

Question. — Request  that  a watchhouse  be  provided  on  all  Mallet 
locomotives  used  in  road  service  for  the  use  and  protection  of  head 
brakeman,  to  be  located  conveniently  on  tender. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — There  are  55  Mallet  locomotives  in  road  service. 
The  sketch  shows  the  seating  capacity  to  be  located  on  the  left  side  of  this 
class  of  engine,  and  that  the  seat  is  occupied  by  the  fireman  and  also  the  head 
brakeman.  The  request  contemplates  that  a watchhouse  be  erected  on  the 
tender  back  of  the  coal  space  for  use  of  the  head  brakeman. 

Decision. — This  question  is  remanded  for  conference.  Should  the 
parties  fail  to  reach  an  agreement,  the  Railroad  Labor  Board  recom- 
mends the  selection  of  neutral  representatives  to  conduct  an  investi- 
gation for  the  purpose  of  arriving  at  conclusions  based  on  the  actual 
facts. 


DECISION  NO.  2991.— DOCKET  1919 
Chicago,  III.,  February  19,  1925 

Railroad  Yardmasters  of  America  v.  Denver  Union  Terminal  Railway  Co. 

Question. — Claim  of  the  employees  that  A.  A.  Pierce,  L.  L.  Love, 
and  W.  Amole  were  improperly  classified  as  assistant  station 
masters,  and  that  Decision  No.  147  (II,  R.  L.  B.  133)  was  not  prop- 
erly applied. 
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Decision. — The  Railroad  Labor  Board  decides  that  this  docket  is 
dismissed  for  the  reason  that  it  was  brought  out  at  the  hearing  that 
proper  conference  was  not  held  between  the  organization  and  the 
carrier,  parties  hereto,  prior  to  submitting  this  case  to  the  board. 


DECISION  NO.  2992.— DOCKET  1963 

Chicago , III.,  February  19,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  St.  Louis  Southwestern  Railway  Co.,  St.  Louis  South- 
western Railway  Co.  of  Texas 

Question. — Pay  for  turning  motor  car  on  the  Blytheville  branch. 
Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  February  9,  1920,  the  following  agreement  was 
arrived  at : 

“ Case  No.  6. — Allowance  for  turning  motor  car  on  PSE  division : 

“Agreed,  effective  February  11,  to  allow  the  engineer  two  turns  on  the  four 
runs  and  the  difference  between  the  time  actually  on  duty  in  excess  of  8 hours 
within  10  and  the  interval  of  release  will  be  allowed  for  caring  for  the  motor  at 
Blytheville.” 

The  employees  claim  payment  for  either  two  turns  with  no  deduction  for 
time  consumed  in  performance  of  service,  or  four  turns  with  deduction  for  time 
consumed  in  performance  of  the  service  on  motor  runs,  Blytheville  division. 

Employees'  position.— In  September,  1919,  the  engineers  and  firemen  revised 
their  schedules.  The  employees  had  not  at  this  time  received  Interpretation  1 
to  Supplement  15  to  General  Order  No.  27,  but  after  receiving  this  interpreta- 
tion it  was  found  that  it  would  be  necessary  to  meet  the  carrier  and  make 
adjustment  of  some  matters.  Accordingly,  the  employees  met  General  Manager 
Callahan  on  February  9,  1920,  at  which  time  it  was  agreed  to  pay  for  turning 
engines  and  trains  in  passenger  service  as  follows,  quoting  from  General  Man- 
ager Callahan’s  letter  of  February  11,  1920 : 

“ Case  No.  2. — Request  to  reduce  the  deduction  from  arbitrary  allowance  for 
turning  engines  and  trains  from  30  minutes  to  20  minutes. 

“ It  was  agreed,  effective  February  11,  to  reduce  this  deduction  from  30 
minutes  to  20  minutes  to  cover  time  consumed  performing  the  service.” 

We  herewith  quote  rule  24  of  the  engineers'  schedule : 

“All  motor  cars  used  in  passenger  service  operated  under  train  rules  by 
engineers,  regardless  of  whether  operated  by  gasoline,  steam,  electricity,  or 
other  motive  power,  to  be  paid  under  passenger  rules  and  at  rate  provided  for 
motor  cars  in  Article  I.” 

At  Dallas,  Tex.,  we  have  four  passenger  trains  turning  on  the  Y.  and  crews 
are  not  required  to  do  any  switching  of  their  trains.  The  carrier  had  not,  up 
to  February  9,  1920,  applied  the  rule  providing  one  hour  for  turning  to  this 
service.  At  our  meeting  on  February  9 it  was  agreed  to  pay  for  these  turns 
under  the  rules. 

It  was  found  that  on  the  Blytheville  division  we  had  .a  motor-car  engineer 
wiio  was  turning  a motor  car  four  times  in  one  day  on  the  Y.  The  general 
manager  claimed  that  to  pay  four  turns  less  20  minutes  each  was  excessive 
pay  and  asked  that  the  employees  give  consideration  to  this ; therefore  it  was 
agreed,  as  set  forth  in  case  6 of  Mr.  Callahan’s  letter  of  February  11,  as 
follows : 

“ Case  No.  6. — Allowance  for  turning  motor  car  on  PSE  division : 

“Agreed,  effective  February  11,  to  allow  the  engineer  two  turns  on  the  four 
runs,  and  the  difference  between  the  time  actually  on  duty  in  excess  of  8 hours 
within  10  and  the  interval  of  release  will  be  allowed  for  caring  for  the  motor 
at  Blytheville.” 

It  mil  be  seen  that  this  constitutes  a special  agreement  for  this  particular 
run  and  is  in  no  wise  the  application  of  the  schedule  rules,  and  there  is  no 
provision  for  a reduction  from  the  two  turns, 
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The  rule  governing  paj’ment  for  turning  trains  and  engines  as  contained  in 
the  schedule  revised  September,  1919,  reads : 

“ If  required  to  do  so,  engineers  will  be  allowed  one  hour  at  overtime  rates 
for  switching  and  turning  trains  or  engines  as  designated  below : 

Stations 


Train  104 

Train  103 

Train  435 

Trains  1 and  3. 

Train  436 

Train  404 


Birds  Point. 

Malden. 

England. 

Brinkley. 

Gillett. 

Lewisville. 


“ The  above  allowance  for  switching  and  turning  trains  or  engines  will  be 
made  on  similar  runs  when  established.” 

In  revising  the  schedules  in  May,  1920,  the  following  language  was  added  to 
the  above-quoted  rule : 

“ Twenty  minutes  to  cover  the  time  consumed  in  performing  the  service  will 
be  deducted  from  road  overtime  when  road  overtime  accrues.” 

In  revising  the  schedule  in  May,  1920,  there  was  nothing  said  concerning  a 
continuance  of  the  special  agreement  entered  into  with  Mr.  Callahan  on 
February  11,  1920.  It  is  the  position  of  the  employees  that  the  schedule  of 
May  31,  1920,  superseded  the  special  agreement  of  February  11  entered  into 
with  General  Manager  Callahan. 

The  present  management  wants  to  continue  the  special  agreement  of 
February  11,  1920,  but  wants  to  deduct  20  minutes  from  each  one  of  the  two 
turns  that  the  special  agreement  provides  shall  be  paid  for  the  four  turns.  The 
employees  maintain  that  there  is  no  provision  in  the  special  agreement  for  a 
deduction  and  none  should  have  been  made.  They  are  agreeable  to  continuing 
the  special  agreement  of  February  11,  1920,  providing  no  deduction  is  made 
from  the  two  full  turns,  otherwise  they  request  the  application  of  the  present 
schedule  and  the  payment  of  four  turns  less  20  minutes  each  for  the  time 
consumed  performing  the  service. 

Carrier's  position. — The  question  at  issue,  divested  of  useless  verbiage,  is  the 
application  of  paragraph  2.4  of  Article  II  of  the  firemen’s  schedule  and  para- 
graph 2.5  of  Article  II  of  the  engineers’  schedule,  being  identical  in  both 
schedules,  and  reading  as  follows : 

“ If  required  to  do  so,  engineers  will  be  allowed  one  hour  at  overtime  rates 
for  switching  and  turning  trains  or  engines  as  designated  below : 


Train  104 

Train  103 

Train  435 

Trains  1 and  3. 

Train  436 

Train  404 


Stations 

..  Birds  Point. 
_ Malden. 

England. 

..  Brinkley. 

_ Gillett. 

_ Lewisville. 


“ Twenty  minutes  to  cover  the  time  consumed  in  performing  the  service  will 
be  deducted  from  road  overtime  when  road  overtime  accrues.” 

This  rule  was  originally  written  to  cover  steam  trains  at  points  shown  where 
trains  had  to  be  switched  and  engines  turned.  Some  years  after  the  introduc- 
tion of  the  rule  covering  a few  specific  runs,  the  following  paragraph  was 
added : 

“ The  above  allowance  for  switching  and  turning  trains  or  engines  will  be 
made  on  similar  runs  when  established. 

Later  on  these  carriers  purchased  and  placed  in  service  eight  gas  electric 
motor  cars,  making  in  some  instances,  as  in  the  case  in  question,  two  round 
trips  per  day.  The  Y being  located  at  both  ends  of  the  branch  line,  before  the 
passenger  stations  are  reached  the  cars  are  turned  by  passing  around  the 
Y and  backing  down  to  the  station  or  backing  from  the  station  to  the  Y on 
the  way  out.  Not  being  required  to  make  a special  trip  from  the  station  to 
the  Y for  the  purpose  of  turning,  no  cars  are  switched  and  no  more  service  is 
required  than  would  be  to  enter  and  leave  a siding  for  the  purpose  of  meeting 
a train. 

Therefore,  these  runs  are  not  similar  runs  to  those  shown  in  the  above 
article,  and  the  arbitrary  is  not  properly  applicable  to  them.  The  carrier  has 
never  conceded  that  it  was  applicable,  and  other  motor  runs  have  not  been 
paid  this  arbitrary.  However,  the  carrier,  to  be  more  than  fair  and  meet  the 
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wishes  of  the  employees,  did  on  these  particular  runs  agree  on  a partial  appli- 
cation of  the  article  above  mentioned  in  the  manner  set  forth  in  the  joint 
statement  of  facts. 

There  was  no  intent  on  the  part  of  the  carrier  in  granting  the  two  turns  per 
day  on  these  runs  to  waive  its  right  under  the  decision  to  question  18  on  page 
3 of  Interpretation  1 to  Supplement  15,  providing  that  time  consumed  in  such 
incidental  or  additional  service  and  paid  for  separately  should  not  be  included 
in  calculating  time  under  the  8-within-lO-hour  rule,  and  this  deduction  has 
been  so  made  subsequent  to  February  11,  1920.  The  time  consumed  in  the 
performance  of  this  service  was  agreed  with  the  employees  to  be  20  minutes, 
and  the  following  paragraph  was  incorporated  in  the  article: 

“ Twenty  minutes  to  cover  the  time  consumed  in  performing  the  service  will 
be  deducted  from  road  overtime  when  road  overtime  accrues.” 

The  contention  of  the  employees  in  this  case  is  a wrongful  effort  to  secure 
double  payment  and  to  impose  on  the  carrier  uneconomical  conditions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  special 
agreement  of  February  11,  1920,  shall  be  continued  in  effect,  and 
that  no  deduction  shall  be  made  from  the  two  full  turns  that  is 
allowed  by  the  special  agreement;  that  is,  the  employees  shall  be 
paid  two  turns  at  one  hour  each. 


DECISION  NO.  2993.— DOCKET  1976 

Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Indianapolis  & Louisville  Railway  Co. 

Question. — Request  that  baggagemen  be  placed  on  all  passenger 
trains  on  the  Chicago,  Indianapolis  & Louisville  Railway. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — The  Chicago,  Indianapolis  & Louisville  Railway  Co. 
does  not  employ  baggagemen  on  passenger  trains. 

The  trainmen’s  contract  provides  for  rates  for  baggagemen  as  well  as  brake- 
men  and  conductors,  and  the  contract  is  being  violated  when  the  carrier  farms 
its  baggage  to  the  express  company.  It  has  also  come  to  the  attention  of  the 
employees  that  in  many  instances  where  expressmen  are  employed  they  do 
nothing  but  handle  express ; for  example,  on  Sunday  trains,  where  no  express 
is  handled,  expressmen  are  used  and  paid  expressmen’s  rate.  This  is  a flag- 
rant violation  of  the  contract  the  trainmen  hold  with  the  Chicago,  Indianapolis 
& Louisville  Railway  Co. 

Therefore  we  request  that  baggagemen  be  placed  on  passenger  trains  of  the 
Chicago,  Indianapolis  & Louisville  Railway  Co. 

Carrier’s  position. — All  the  trains  of  this  carrier  handle  baggage,  and  they 
also  handle  express  matter.  Under  the  contract  with  the  American  Railway 
Express  Co.  the  men  employed  by  the  express  company  for  the  purpose  of  han- 
dling express  matter  also  handle  baggage.  These  express  messengers  are 
paid  directly  by  the  express  company,  and  under  the  contract  the  carrier  pays 
a portion  of  their  salaries  to  the  express  company.  When  any  trains  are 
operated  which  handle  baggage  but  do  not  handle  express  matter,  baggagemen 
are  put  on  such  trains  for  the  purpose  of  handling  such  baggage.  In  such  cases 
these  baggagemen  are  employed  by  this  carrier  and  paid  the  rates  provided 
for  in  the  contract  of  December  1,  1919,  or  the  so-called  national  agreement. 

There  is  nothing  in  the  contract  which  requires  the  carrier  to  employ  bag- 
gagemen on  any  of  its  trains.  The  contract  simply  provides  the  rate  to  be  paid 
baggagemen.  The  rate  for  baggagemen  was  first  incorporated  in  our  train- 
men’s schedule  on  June  23,  1910.  to  cover  runs  on  which  no  express  was 
handled.  These  positions  wTere  then  filled  from  the  ranks  of  the  trainmen, 
but  when  express  was  handled  on  these  runs  the  baggage  "was  handled  by 
employees  of  the  express  company  under  a contract  with  the  express  company 
which  said  that  employees  performed  this  service  in  connection  with  their  other 
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duties  for  the  express  company.  There  are  no  runs  on  this  carrier  where  the 
baggage  is  of  sufficient  volume  to  require  the  service  of  exclusive  baggagemen. 
There  are  runs  on  the  road  operating  on  a turnaround  basis  on  which  the 
intervals  at  lay-over  points  are  long,  and  which  create  heavy  overtime.  In 
such  cases,  if  baggagemen  were  employed,  the  wages  accruing  would  amount 
to  $275,  or  more,  a month,  by  reason  of  the  overtime  accruing  during  the  lay- 
over period,  whereas  the  present  rate  paid  by  the  express  company  to  its 
employees  for  performing  the  joint  service  is  $136.50  a month. 

The  schedule  also  provides  rates  for  assistant  conductors,  switch  tenders, 
firemen  helpers,  and  other  positions,  and  this  carrier  has  no  such  employees. 

The  mere*  fact  that  a rate  is  provided  in  the  contract  for  baggagemen  does 
not  amount  to  an  agreement  to  employ  baggagemen  on  any  specific  trains. 
This  is  borne  out  by  the  fact  that  rates  are  provided  for  assistant  conductors, 
switch  tenders,  firemen  helpers,  and  other  positions,  but  none  are  employed. 
The  rate  is  provided  to  take  care  of  situations  which  might  arise,  making  it 
necessary  to  employ  baggagemen  as  illustrated  in  the  above  statement  of 
facts. 

There  is  nothing  in  the  contract  requiring  the  carrier  to  place  baggagemen 
on  any  of  its  trains,  nor  requiring  it  to  breach  its  contract  with  the  express 
company  in  order  to  create  new  positions.  The  Railroad  Labor  Board  has  no 
jurisdiction  or  authority  to  enter  an  order  herein  requiring  this  carrier  to 
breach  its  contract  with  the  American  Railway  Express  Co. ; neither  has  it 
any  jurisdiction  or  authority  to  require  the  carrier  to  create  new  positions  on 
its  railroad.  This  work  is  now  being  satisfactorily  handled  by  the  express 
company’s  employees,  and  there  is  no  authority  in  law  or  under  the  contract 
requiring  two  men  to  perform  the  work  on  any  particular  train  that  can  be 
and  is  now  being  performed  by  one,  and  especially  is  this  true  when  the 
employee  performing  such  work  is  not  employed  by  this  carrier. 

Opinion. — The  employees’  request  that  baggagemen  be  placed  on 
all  passenger  trains  can  not  be  sustained  under  the  rules  and  prac- 
tices in  effect.  There  is  no  rule  in  the  existing  schedule  with  the 
Brotherhood  of  Railroad  Trainmen  requiring  such  action  on  the 
part  of  the  carrier,  and  there  is  no  evidence  of  the  carrier’s  having 
attempted  to  change  past  practice  for  the  purpose  of  reducing  wages 
fixed  by  agreement  between  the  interested  parties  or  by  any  tribunal 
having  competent  jurisdiction. 

Should  a specific  dispute  arise  in  connection  with  the  application 
of  schedule  rules  on  a specific  run  such  dispute  should  be  handled 
according  to  the  provisions  of  the  transportation  act,  1920. 

Deoision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2994.— DOCKET  1977 

Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Indianapolis  & Louisville  Railway  Co. 

Question. — Claim  for  the  monthly  way-freight  guaranty  on  the 
Wabash  Valley  branch  run. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — The  Wabash  Valley  branch  was  taken  over  by  the  Chi- 
cago, Indianapolis  & Louisville  Railway  Co.  It  was  agreed  between  the  man- 
agement of  the  Chicago,  Indianapolis  & Louisville  Railway  Co.  and  the  vice 
president  of  the  Order  of  Railway  Conductors  and  vice  president  of  the  Brother- 
hood of  Railroad  Trainmen  that  the  Chicago,  Indianapolis  & Louisville  Railway 
Co.  contract  would  apply  to  the  Wabash  Valley  branch. 
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There  is  only  one  guaranty  for  men  in  regularly  assigned  road  service, 
namely,  a guaranty  of  2,600  miles.  The  Chicago,  Indianapolis  & Louisville 
contract,  which  was  applied  on  the  Wabash  Valley  branch,  reads  as  follows: 

“(a.)  Regularly  assigned  way-freight,  wreck,  work,  and  construction  train- 
men who  are  ready  for  service  the  entire  month  and  who  do  not  lay  off  of 
their  own  accord  will  be  guaranteed  not  less  that  100  miles,  or  8 hours,  for 
each  calendar  working  day,  exclusive  of  overtime  (this  to  include  legal  holi- 
days). If  through  act  of  Providence  it  is  impossible  to  perform  regular 
service,  guaranty  does  not  apply.” 

This  article  applies  to  all  branch  runs  on  the  Chicago,  Indianapolis  & Louis- 
ville Railway  and  end  apply  on  the  Wabash  Valley  branch  until  some  time  ago, 
when  the  carrier  by  bulletin  changed  the  run  to  work  three  days  a week  and 
paid  the  crew  at  the  through-freight  rate  and  would  not  permit  it  to  engage  in 
other  service.  This  is  a violation  of  the  above-mentioned  article  and  of  the 
understandings  made  by  Vice  President  Berry,  of  the  Order  of  Railway  Con- 
ductors, and  Vice  President  Whitney,  of  the  Brotherhood  of  Railroad  Trainmen, 
with  H.  C.  May,  general  manager  of  the  Chicago,  Indianapolis  & Louisville 
Railway  Co.,  dated  February  3,  1920,  reading  as  follows: 

“We  have  complied  with  the  administration  wage  orders  and  supplements 
thereto  on  the  Chicago  & Wabash  Valley  branch  of  the  Chicago,  Indianapolis 
& Louisville  Railway  Co.,  and  have  applied  the  wage  orders  and  supplements 
thereto  to  the  working  conditions  of  trainmen  up  to  Supplement  16.  The 
award  that  was  made  the  trainmen  in  Supplement  16  has  not  been  applied, 
and  inasmuch  as  Supplement  16  is  superseded  by  Supplement  25  we  will  arrange 
to  apply  the  wages  and  working  conditions  of  Supplement  25  to  the  positions 
of  trainmen  on  the  Chicago  & Wabash  Valley  branch  of  the  Chicago,  Indian- 
apolis & Louisville  Railway  Co.” 

You  will  note  that  while  this  run  was  working  under  the  bulletins  on  the 
three-day-a-week  basis  the  brakeman  could  only  earn  $13.44  a week. 

Carrier’s  position. — The  Chicago  & Wabash  Valley  branch  is  a branch  line 
of  this  carrier  extending  from  McCoysburg,  Ind.,  to  Dinwiddie,  Ind.,  a dis- 
tance of  about  32  miles.  This  is  solely  an  agricultural  line  traversing  an 
agricultural  territory.  As  there  are  no  industries  of  any  kind  located  on  it, 
the  business  handled  is  farm  products  and  livestock,  which  creates  a seasonal 
business.  There  is  one  train  a day,  except  Sundays,  operating  each  way  during 
the  season  when  farm  products  are  moving.  For  many  years  it  has  been  the 
practice  to  operate  this  train  on  an  every-other-day  schedule  during  certain 
months  of  the  year  when  there  is  very  little,  if  any,  business  moving,  during 
wThich  time  the  revenue  is  not  sufficient  to  pay  operating  expenses. 

The  men  employed  on  this  branch  have  never  worked  on  the  main  line  and 
are  not  qualified  to  render  main-line  service. 

Prior  to  the  application  of  Supplement  16  to  General  Order  No.  27  train 
and  engine  employees  on  this  branch  were  not  paid  main-line  rates,  neither 
were  main-line  conditions  applied. 

Under  paragraph  (6),  Article  IX,  of  Supplement  16  to  General  Order  No. 
27,  main-line  rates  were  applied,  but  main-line  working  "conditions  and  guar- 
anties were  not  applied.  Parabraph  ( 6) , Article  IX,  of  Supplements  16  and  25  to 
General  Order  No.  27  reads  as  follows : 

“ In  branch-line  service  where  differentials  now  exist  in  either  rates,  over- 
time bases,  or  other  conditions  of  service,  the  main-line  rates  shall  be  applied 
for  the  class  of  service  performed.  Miles  in  excess  of  the  mileage  consti- 
tuting a day  will  be  paid  pro  rata.  If  existing  rates  are  higher  than  the  revised 
main-line  rates,  they  shall  be  preserved,  but  the  excess  in  the  rate  over  the 
main-line  rate  may  be  applied  against  overtime.  The  passenger  or  freight 
overtime  bases  shall  be  applied  according  to  the  rate  paid.  Other  existing 
conditions  of  service  shall  not  be  affected  by  the  foregoing.” 

Question  and  decision  86  to  Interpretation  1 to  Supplement  25  to  General 
Order  No.  27  reads  as  follows : 

“ Question  86. — Does  this  section  require  the  application  to  branch-line  serv- 
ice where  differentials  formerly  existed  of  main-line  conditions  not  previously 
applicable  to  branch-line  service,  such  as  number  of  men  constituting  a crew, 
terminal  switching,  and  final  terminal  delay  rules? 

“ Decision. — No.” 

It  was  never  agreed  between  this  carrier  and  the  Order  of  Railway  Conduc- 
tors and  the  Brotherhood  of  Railroad  Trainmen  that  the  contract  would  apply 
to  the  Wabash  Valley  branch  the  same  as  it  was  applied  to  the  main  line. 
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We  contend  that  we  have  fully  complied  with  Supplements  16  and  25  to 
General  Order  No.  27  when  we  applied  main-line  rates  to  the  Wabash  Valley 
branch.  We  call  your  particular  attention  to  the  last  sentence  of  paragraph 
(&),  Article  IX,  of  Supplements  16  and  25  to  General  Order  No.  27,  to  wit: 

“ Other  existing  conditions  of  service  shall  not  be  affected  by  the  foregoing.” 

This  paragraph,  together  with  question  86,  previously  quoted,  clearly  shows 
that  it  was  not  the  intent  of  the  national  agreement  to  change  the  existing 
conditions  of  service  on  branch  lines. 

The  trainmen  and  enginemen  on  this  branch  have  never  worked  under  a 
guarantee.  Pursuant  to  the  national  agreement,  main-line  rates  were  applied 
to  the  service  which  they  rendered,  but  the  national  agreement  was  never  con- 
strued as  applying  main-line  service  to  this  branch.  We  are  working  now  under 
the  national  agreement  as  it  was  applied  and  construed  during  the  period  of 
Federal  control,  and  during  that  period  it  wTas  well  understood  that  that 
agreement  did  not  change  the  existing  condition  of  service  applying  on  this 
branch. 

If  the  guarantees  proposed  in  this  submission  were  put  into  effect  on  this 
branch,  it  would  mean  that  the  operating  revenues  on  this  branch  would  not 
be  nearly  sufficient  to  pay  the  operating  expenses. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  2995.— DOCKET  1978 

Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Indianapolis  & Louisville  Railway  Co. 

Question. — Discontinuance  of  using  passenger  brakemen  for  pilot- 
ing passenger  engines  through  terminals,  and  claim  for  minimum 
day  for  service  performed  before  and  after  completion  of  trip. 
Statement. — The  submission  contained  the  following: 

Employees'  position. — At  Lafayette,  Ind.,  there  are  17  train  movements  in 
24  hours  where  passenger  brakemen  are  required  to  take  light  engine  to  the 
roundhouse,  a distance  of  2 miles.  Practically  the  same  condition  exists  at 
Bloomington,  Indianapolis,  and  Michigan  City,  Ind. 

The  rates  of  pay  for  passenger  men  were  not  predicated  on  passenger  brake- 
men  piloting  engines  through  terminals,  and  there  is  no  provision  in  the  train- 
men’s contract  which  will  permit  the  carrier  to  use  passenger  men  as  pilots. 

In  the  first  case  cited  at  Lafayette  the  passenger  brakeman  is  on  a turn- 
around basis  from  Lafayette  to  Chicago,  making  on  the  round  trip  240  miles. 
This  run  leaves  Lafayette  at  6 a.  m.  and  returns  at  7.40  p.  m.,  making  it 
necessary  for  the  brakeman  to  leave  his  home  at  4 a.  m.,  walk  a distance  of  2 
miles  to  get  his  engine  and  train,  and  then  bring  them  down  to  the  passenger 
terminal.  The  same  is  required  after  arrival  at  Lafayette  in  the  evening, 
making  it  almost  impossible  for  this  brakeman  to  get  sufficient  rest  required  by 
the  law  before  commencing  a new  day.  The  employees  contend  that  this 
service  is  pilot  service  and  should  be  so  assigned,  and  that  brakemen  should 
not  be  used  outside  of  their  assignment  to  perform  this  service. 

Carrier's  position. — It  has  always  been  the  practice  on  this  railroad  for 
passenger  trainmen  to  accompany  the  engine  between  roundhouse  or  standing 
track  and  their  train.  Conditions  are  not  different  now  from  those  prevailing 
for  many  years.  These  trainmen  are  paid  from  the  time  they  are  called  for 
service  at  the  beginning  of  the  trip  until  they  are  released  at  the  end  of  the 
trip,  which  is  in  accordance  with  Article  III,  paragraph  B,  of  our  current 
schedule. 

To  comply  with  this  request,  to  place  herders  at  our  terminals  to  perform 
this  service,  would  mean  a pay-roll  increase  of  between  $1,800  and  $2,000  per 
month,  and  some  of  these  men  would  not  be  required  to  perform  more  than 
from  30  minutes  to  1 hour’s  service  per  day  for  a full  day’s  pay,  as  the  usual 
time  consumed  in  accompanying  an  engine  between  the  roundhouse  or  stand- 
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ing  track  and  the  train  is  about  15  minutes.  Some  of  our  terminals  only 
dispatch  two  passenger  trains  per  day,  and  the  spread  is  such  that  we  would 
be  obliged  to  employ  two  men,  each  of  whom  would  work  about  15  minutes, 
or  not  to  exceed  30  minutes,  for  which  a full  day’s  wages  would  be  paid. 

There  is  nothing  in  the  contract  which  requires  this  carrier  to  place  herders 
in  its  terminals  for  the  purpose  of  accompanying  passenger  engines  from  the 
roundhouse  or  standing  track  to  trains.  This  has  always  been  recognized  as  a 
part  of  the  brakemen’s  duty  on  this  railroad.  The  brakemen  now  performing 
this  service  under  the  contract  are  getting  paid  for  it,  and  there  is  nothing  in 
the  contract  which  requires  this  carrier  to  pay  additional  compensation  for  this 
service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2996.— DOCKET  1979 

Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Indianapolis  & Louisville  Railway  Co. 

Question. — Claim  of  O.  F.  Goss,  conductor,  for  pay  for  pilot 
service  between  Ames  and  Linden,  Ind.,  upon  the  short  turn-around 
basis. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — Owing  to  stoppage  of  traffic  on  the  “ Big  Four  ” Rail- 
road April  1,  1920,  Conductor  O.  F.  Goss  was  required  to  go  to  Linden  to  pilot 
“ Big  Four  ” trains  between  Linden  and  Ames,  a distance  of  approximately  11 
miles.  After  making  a series  of  trips  between  Ames  and  Linden  and  being  on 
duty  8 hours  and  20  minutes,  and  having  arrived  at  Linden,  the  starting  point,' 
he  was  again  requested  to  make  another  trip,  for  which  he  claims  another  100 
miles,  account  being  started  out  after  being  on  duty  8 hours  and  20  minutes. 
After  making  this  last  trip  and  being  actually  on  duty  approximately  11  hours, 
he  was  tied  up  under  the  held-away-from-home-terminal  rule. 

The  employees  present  the  first  claim  of  Conductor  Goss  on  his  request  for 
100  miles  on  the  ground  that  he  was  8 hours  and  20  minutes  on  duty  and 
should  be  paid  under  the  short  turn-around  rule,  Article  XI  of  the  trainmen’s 
schedule,  which  reads  as  follows : 

“(a)  In  all  classes  of  service  other  than  passenger,  trainmen’s  time  will  com- 
mence at  the  time  they  are  required  to  report  for  duty,  and  shall  continue  until 
the  time  they  are  relieved  from  duty.  All  advance-call  time  rules  are  super- 
seded and  the  management  may  designate  the  time  for  reporting  for  duty. 

“(&)  Trainmen  in  pool  or  irregular  freight  service  may  be  called  to  make 
short  trips  and  turn  arounds  with  the  understanding  that  one  or  more  turn- 
around trips  may  be  started  out  of  the  same  terminal  and  paid  actual  miles, 
with  a minimum  of  100  miles  for  a day ; provided  ( 1 ) that  the  mileage  of  all 
the  trips  does  not  exceed  100  miles,  (2)  that  the  distance  run  from  the  terminal 
to  the  turning  point  does  not  exceed  25  miles,  and  (3)  that  trainmen  shall  not 
be  required  to  begin  work  on  a succeeding  trip  out  of  the  initial  terminal  after 
having  been  on  duty  eight  consecutive  hours,  except  as  a new  day,  subject  to 
the  first-in  first-out  rule  or  practice.” 

The  second  claim  is  made  because  of  being  tied  up  in  a less  number  of  hours 
than  prescribed  by  the  law.  The  employees  contend  that,  the  carrier  is  not  per- 
mitted to  tie  up  crews  at  intermediate  stations  under  the  away-from-home- 
terminal  rule.  If  this  practice  is  permitted  the  intent  of  the  hours  of  service 
law  will  be  completely  destroyed.  Inasmuch  as  this  conductor  was  advised  by 
the  carrier  not  to  return  home,  but  to  remain  on  duty  at  Linden,  in  case  he 
might  be  required  later,  continuous  time  should  have  been  allowed  under  the 
hours  of  service  law.  It  is  further  contended  that  if  Linden  is  to  be  considered 
a terminal,  all  freight  crews  passing  through  Linden  are  entitled  to  an  auto- 
matic release  and  to  be  paid  100  miles  in  each  direction. 
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Carrier's  position. — The  service  on  which  this  claim  is  based  was  performed 
March  30,  1920,  instead  of  April  1,  1920.  Conductor  O.  F.  Goss  was  required  to 
go  to  Ames,  Ind.,  for  the  purpose  of  piloting  “ Big  Four  ” trains  between  Ames 
and  Linden.  Ames  was  the  starting  point  for  this  service.  No  preparatory 
time  is  allowed  for  pilot  service  under  the  agreement  in  effect  at  that  time. 
Mr.  Goss  went  on  duty  at  Ames  at  8.45  a.  m.,  left  Ames  at  9.05  a.  m.,  moving  to 
Linden,  and  arriving  back  at  Ames  at  4.35  p.  m. ; again  leaving  Ames  at  4.35 
p.  m.,  moving  to  Linden,  and  being  relieved  at  6 p.  m. ; time  on  duty,  9 hours 
and  15  minutes,  making  36  miles ; distance  between  Ames  and  Linden,  12  miles. 

Mr.  Goss  should  not  be  paid  an  additional  100  miles  for  the  reason  that  at 
the  time  he  started  on  his  last  trip  out  of  Ames  he  had  only  been  on  duty  7 
hours  and  50  minutes,  and  is  not  entitled  to  any  additional  compensation  under 
Article  XI,  paragraph  (&),  of  the  trainmen’s  schedule.  In  computing  the  time 
Mr.  Goss  had  been  on  duty  when  he  started  his  last  trip  from  Ames  no  prepara- 
tory time  should  be  allowed,  as  it  has  never  been  the  practice  to  allow  pre- 
paratory time  to  employees  in  pilot  service,  and  he  was  not  entitled  to  it  under 
Article  XI,  paragraph  (u),  of  the  trainmen’s  schedule.  His  time  started  at  the 
actual  time  he  went  on  duty  at  Ames,  which  was  8.45  a.  m. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
employees  is  denied. 


DECISION  NO.  2997.— DOCKET  1980 

Chicago,  111.,  February  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Indianapolis  & Louisville  Railway  Co. 

Question . — Claim  of  Yardman  H.  J.  Yollmer  and  others  for  a 
minimum  of  eight  hours’  pay  at  yard  rates  for  days  not  used  on  their 
assignment  between  South  Hammond,  Ind.,  and  Union  Stock  Yards. 
.Chicago,  account  assignments  being  annulled. 

Statement. — The  submission  contained  the  following  : 

Employees'  position. — Employees  allege  that  the  carrier  has  violated  the 
agreement  executed  by  and  between  the  general  superintendent  of  the  Chicago, 
Indianapolis  & Louisville  Railway  Co.  and  the  general  chairman  of  the  Order 
of  Railway  Conductors  and  Brotherhood  of  Railroad  Trainmen  April  15,  1921, 
reading : 

“ On  account  of  changed  conditions  at  Union  Stock  Yards  at  Chicago,  in 
order  for  us  to  increase  our  business  out  of  that  point  and  to  properly  handle 
it,  it  has  become  necessary  for  us  to  put  on  a transfer  run  between  South  Ham- 
mond and  Union  Stock  Yards. 

“ This  run  will  handle  some  of  the  stock  coming  into  South  Hammond  on 
road  trains  and  which  heretofore  has  been  handled  by  road  crews. 

“This  does  not  mean  that  the  transfer  will  handle  all  of  the  stock,  as  the 
right  is  reserved  by  the  management  for  road  crews  to  continue  to  handle  such 
stock  from  South  Hammond  to  stockyards  when  conditions  warrant. 

“This  is  a temporary  arrangement,  only  to  be  put  in  for  a period  of  30  days, 
effective  April  18  ” — 

and  paragraphs  (a)  and  (e)  of  Article  XVI  of  the  agreement  between  the 
carrier  and  the  Brotherhood  of  Railroad  Trainmen  governing  the  starting  time 
of  crews  in  yard  service,  which  reads  as  follows : 

“(u)  Regularly  assigned  yard  crews  shall  each  have  a fixed  starting  time, 
and  the  starting  time  of  a crew  will  not  be  changed  without  at  least  48  hours 
advance  notice.  Practices  on  individual  roads  as  to  handling  of  transfer  crews 
are  not  affected  by  this  section.” 

“(e)  Where  an  independent  assignment  is  worked  regularly  the  starting 
time  will  be  during  one  of  the  periods  provided  in  section  (6)  or  (d).” 

The  carrier  takes  the  position  that  it  has  the  right  to  abandon  the  assign- 
ment between  South  Hammond  and  the  Union  Stock  Yards,  Chicago,  on  certain 
days  without  compensating  the  yardmen  assigned  on  said  run  for  the  time  lost. 
It  also  takes  the  position  that  it  has  a right  to  start  this  transfer  assignment 
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out  of  South  Hammond  in  advance  of  its  regular  starting  time,  disregarding 
paragraphs  (a)  and  (e)  of  Article  XYI  herein  quoted. 

The  employees  contend  that  the  assignment  should  be  operated  to  a fixed  de- 
gree of  regularity  on  the  days  it  is  assigned  to  run,  and  that  the  men  assigned 
are  entitled  to  compensation  for  days  they  are  not  permitted  to  work  by  reason 
of  the  assignment  being  abandoned. 

The  employees  also  contend  that  the  carrier  is  not  permitted  to  start  said 
assignment  in  advance  of  its  regular  starting  time ; that  this  is  in  violation  of 
paragraphs  (a)  and  (e)  of  Article  XVI  of  the  trainmen’s  schedule;  that  an 
additional  day  should  be  paid  therefor  in  each  instance  to  each  member  of  the 
crew,  in  accordance  with  decision  of  the  commission  of  eight  and  numerous 
decisions  of  Railway  Board  of  Adjustment  No.  1. 

Carrier's  position. — For  several  years  prior  to  April,  1921,  it  has  been  the 
practice  for  road  crews  handling  livestock  into  South  Hammond  to  also  handle 
this  stock  between  South  Hammond  and  the  Union  Stock  Yards,  Chicago,  ex- 
cept in  cases  where  this  could  not  be  done,  in  which  event  the  stock  was  han- 
dled by  yard  crews. 

For  a long  time  yard  men  at  South  Hammond  have  contended  that  this  work 
properly  belonged  to  them.  In  accordance  with  their  request,  on  April  16, 
1921,  we  arranged  for  them  to  handle  this  stock,  effective  April  18,  1921,  such 
arrangement  to  continue  for  a period  of  30  days,  during  which  time  we  agreed 
to  allow  them  a minimum  day’s  pay  for  each  calendar  day,  and  they  were  so 
compensated. 

This  arrangement  was  continued  until  September  18,  1921,  when  it  appeared 
that  stock  was  not  moving  as  regularly  as  it  had  been,  and  we  did  not  have 
use  for  this  crew  each  night.  The  regular  assignment,  therefore,  was  discon- 
tinued and  a crew  was  called  to  perform  service  whenever  there  was  stock  to 
move.  The  handling  of  stock  between  South  Hammond  and  the  Union  Stock 
Yards  has  always  been  considered  transfer  service  and  the  men  have  been  so 
compensated. 

We  contend  that  section  (a),  Article  XVI,  of  the  agreement  between  the  car- 
rier and  the  Brotherhood  of  Railroad  Trainmen  governs  the  starting  time  of 
crews  in  yard  service,  the  last  paragraph  reading  as  follows : 

“Practices  on  individual  roads  as  to  handling  of  transfer  crews  are  not 
affected  by  this  section.” 

This  is  not  a regularly  assigned  crew  under  our  present  arrangement. 
Therefore  we  have  the  right  to  start  them  at  any  time.  These  road  crews 
bringing  stock  into  South  Hammond  arrive  between  the  hours  of  12  midnight 
and  6.30  a.  m.,  so  it  is  necessary  for  us,  in  order  to  get  this  stock  to  the  Union 
Stock  Yards  on  time,  to  call  a crew  between  the  above  hours. 

The  employees  contend  that  we  have  no  right  to  call  a regularly  assigned 
crew  between  12  midnight  and  6.30  a.  m.,  but  we  contend  that  this  is  not  a regu- 
larly assigned  crew,  and  therefore  we  have  the  right  to  call  them  at  any  hour 
we  desire.  This  is  absolutely  necessary  for  the  proper  handling  of  this  stock. 

If  the  contention  of  the  employees  is  correct,  we  would  be  obliged  to  call  a 
crew  before  midnight,  holding  them  on  duty  without  performing  any  service 
until  the  arrival  of  the  stock  on  our  road  trains.  This  would  make  it  impos- 
sible to  return  to  South  Hammond  before  the  expiration  of  eight  hours,  thereby 
creating  penalty  overtime.  The  average  time  consumed  in  handling  this  stock 
between  South  Hammond  and  the  Union  Stock  Yards  is  approximately  four 
hours.  Proper  notice  of  the  cancellation  of  the  30-day  special  contract  was 
given,  as  we  have  a right  to  take  down  an  assignment  without  any  specific 
advance  notice  being  given. 

Decision. — The  Bailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  2998.— DOCKET  1988 

Chicago , III.,  February  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question.  — Claim  of  Brakemen  Shannon  and  Norton  for  pay  for 
terminal  delay. 
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Statement. — The  submission  contained  the  following: 


Employees'  position. — Extra  777  with  Brakemen  Shannon  and  Norton,  en 
route  from  Houston,  Tex.,  to  Galveston,  Tex.,  on  June  22,  1921,  was  delayed 
one  hour  at  Virginia  Point,  a station  within  the  yard  limits  of  the  Galveston 
yard.  Claim  for  one  hour  overtime  for  this  terminal  delay  has  been  declined 
by  the  carrier  for  the  reason  that  rules  calling  for  payment  of  such  delays 
were  canceled  by  paragraph  (a),  Article  X of  Supplement  25  to  General  Order 
No.  27.  Article  X of  the  current  agreement,  which  has  been  in  effect  since 
January,  1913,  reads  as  follows: 

“Art.  X.  Overtime  will  be  computed  from  time  at  which  train  is  called  to 
leave  until  crews  are  relieved  from  duty  at  the  end  of  the  trip ; provided, 
however,  when  pay  for  terminal  delays  is  not  secured  in  this  manner,  such 
delays  will  be  paid  for,  irrespective  of  time  consumed  on  trip,  by  adding 
together  all  terminal  delays  for  that  trip.  This  article  as  to  terminal-delayed 
time  will  not  apply  to  work  train,  helper,  or  branch  service,  except  branch 
runs  originating  at  regular  main  line  division  terminals.” 

Paragraph  (a),  Article  X of  Supplement  25,  quoted  below,  eliminated  that 
part  of  the  rule  quoted  above,  referring  to  payment  of  initial  terminal  over- 
time, but  did  not  affect  that  part  of  the  rule  providing  pay  for  delays  at  final 
terminals,  and  it  has,  by  mutual  understanding,  always  applied  to  all  delays 
between  the  yard-limit  board  and  the  final  tie-up  point,  deducting  running  time 
for  miles  run  within  such  limits.  Paragraph  (a),  Article  X of  Supplement  25, 
reads  as  follows: 

“(a)  Excepting  payments  under  rules  applying  to  work  performed  at  initial 
and  final  terminals,  and  to  final  terminal  delays,  all  arbitrages  and  special 
allowance  applying  to  road  service  other  than  passenger,  under  rules,  regula- 
tions, or  practices,  which  conflict  with  the  payment  of  single  time,  in  miles  or 
hours,  from  the  time  required  to  report  for  duty  until  released  from  duty  at 
the  end  of  the  trip  shall  be  eliminated. 

“ On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals, 
the  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended.” 

The  following  case  is  cited  to  show  the  application  of  this  rule  as  agreed  to 
and  understood  between  the  employees  and  the  carrier  in  a similar  claim: 

“ Extra  801  of  November  8,  1918,  en  route  from  Houston  to  Galveston, 
arrived  at  Virginia  Point  at  5.10  p.  m. ; delayed  1 hour  and  30  minutes  meet- 
ing trains  because  of  15  minutes  delay  getting  out  of  the  Houston  yards 
and  some  further  delay  between  Virginia  Point  and  Galveston,  the  total 
delayed  time  within  terminal  limits  was  2 hours  and  10  minutes,  in  addition 
to  running  time  of  25  minutes  between  Virginia  Point  and  Galveston.  Claim 
for  two  hours’  terminal  overtime  was  declined.  The  railroad  in  this  case 
did  not  claim  that  terminal  delay  at  Virginia  Point  should  not  be  paid  for, 
but  only  those  delays  should  not  be  paid  for  as  were  caused  by  meeting 
trains.” 

The  following  letter  from  the  supervisor  of  wages  shows  that  the  carrier 
agreed  with  the  employees  that  all  delays  within  yard  limits,  whether  meet- 
ing trains  or  otherwise,  should  be  paid  for  as  terminal  delay : 


Houston,  Tex.,  March  21,  1919. 


Mr.  A.  J.  Coggan, 

General  Chairman,  Brotherhood  of  Railroad  Trainmen, 

Houston,  Tex. 


Dear  Sir:  Claim  of  M.  G.  Richardson  for  overtime  account  delay  in  yard 
limits : 

Referring  to  our  correspondence  and  conversation  in  connection  with  the 
above  subject,  I find  it  has  been  the  practice  on  most  of  the  divisions  to  in- 
clude delays  meeting  trains  in  terminals  as  terminal  delay,  and  I am  there- 
fore authorizing  paying  of  the  claim  made  by  Conductor  Richardson. 

Yours  truly, 


J.  G.  Tori  an, 
Supervisor  of  Wages. 


Under  years  of  agreed  practice  the  yard  limits  board  of  the  initial  or  final 
terminal  has  marked  the  place  where  road  time  began  or  ended.  All  delays 
within  yard  limits  of  initial  or  final  terminal  not  paid  for  as  terminal  service, 
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such  as  switching,  etc.,  was  paid  for  as  terminal  overtime,  running  time 
being  deducted  from  delayed  time  for  miles  run  between  the  yard  limit  board 
and  tie-up  point  and  vise  versa.  . 

The  Galveston  division  of  the  Galveston,  Harrisburg  & San  Antonio  Rail- 
way Co.  is  operated  separately  from  other  divisions  of  the  carrier.  It  is  under 
the  supervision  of  a different  superintendent  than  is  the  adjoining  Galveston, 
Harrisburg  & San  Antonio  property  and  forms  a seniority  district  for  train 
and  engine  service  absolutely  separate  and  distinct  from  other  divisions.  The 
statement  of  the  carrier  that  Galveston  division  is  a subdivision  of  the  Gal- 
veston, Harrisburg  & San  Antonio  is  not  clearly  understood. 

The  rule  quoted  by  the  carrier  as  governing  Houston  crews  in  turn-around 
service  has  not  been  formally  agreed  to  between  the  trainmen  and  the  carrier. 
It  was  proposed  by  the  carrier  in  an  attempted  revision  of  the  system  schedule, 
but  an  agreement  was  not  reached.  Prior  to  this  time  there  has  been  no  rule 
governing  the  use  of  crews  in  turn-around  service  out  of  Galveston.  It  was 
a practice  to  use  crews  on  turn-around  runs  to  Galveston,  at  the  time  this  divi- 
sion was  purchased  by  the  Southern  Pacific  Lines  in  Texas  and  Louisiana 
and  that  practice  has  continued  but  with  the  understanding  that  when  crews 
were  to  be  used  on  turns  they  would  be  so  advised  when  called  for  service  at 
Houston ; otherwise  100  miles  would  be  paid  for  each  direction. 

The  crew  in  this  case  was  not  called  for  a Galveston  turn  and  was  not 
used  in  turn-around  service.  A minimum  day  of  100  miles  was  allowed  for 
the  trip  and  Galveston  was  the  final  terminal. 

The  rules  quoted  by  the  carrier  from  the  conductor’s  schedule  do  not  apply 
to  brakemen  and  have  nothing  whatever  to  do  with  this  claim.  The  state- 
ment made  by  the  carrier  in  the  concluding  paragraphs  of  its  statement  to 
the  Railroad  Labor  Board  are  erroneous.  The  carrier  states : 

“ In  this  case  we  find  a claim  from  the  committee  for  both  payments  at 
the  same  time — that  is  to  say,  terminal  delay  and  then  road  time.” 

Under  the  applied  and  agreed  practice  that  has  existed  for  many  years 
the  yard-limit  board  of  each  main-line  division  terminal  has  marked  the  point 
where  the  road  time  ended  and  the  terminal  began.  No  double  payments  are 
made  under  this  system  of  payment.  Running  time  at  the  same  rate  per  hour 
as  is  applied  to  road  mileage  applies  also  to  mileage  run  from  yard-limit  board 
to  tie-up  point.  In  the  case  in  question  the  distance  from  Virginia  Point  to 
relief  point  in  Galveston  yard  is  5 miles,  the  running  time  is  25  minutes. 
Total  delayed  time  would  have  to  be  31  minutes  in  excess  of  the  25  minutes’ 
running  time  before  terminal  overtime  would  be  earned.  Therefore,  the 
carrier’s  statement  that  double  payment  is  involved  is  not  correct. 

The  carrier’s  reference  to  the  Algiers  terminal  is  not  cle&r.  The  yard  limit 
at  that  end  of  the  Morgan  division  is  14  miles  from  the  relief  point.  The  run- 
ning time  for  14  miles  at  12 % miles  per  hour  is  1 hour  and  7 minutes ; conse- 
quently, 1 hour  and  38  minutes  would  have  to  be  consumed  between  the  yard- 
limit  board  and  relief  point  before  any  overtime  would  be  earned.  Delays  of 
less  than  30  minutes  are  not  paid  for. 

This  is  a claim  for  the  retention  of  a rule  calling  for  a method  of  payment 
of  final  terminal  overtime  within  yard  limits  of  final  terminal,  such  limits 
being  designated  by  yard-limit  boards.  In  the  first  place  this  rule  is  protected 
to  the  employees  by  paragraph  ( a ),  Article  X,  of  Supplement  25,  and,  secondly, 
it  is  in  strict  accord  with  this  section  of  the  supplement  and  it  does  not  involve 
the  payment  of  more  than  single  time  in  either  miles  or  hours. 

Carrier's  position. — The  management  holds  that  there  is  no  basis  for  this 
claim  for  the  reasons  herewith  stated. 

The  Director  General  of  Railroads  in  the  memoranda  dated  December  17, 
1919.  in  connection  with  the  memorandum  dated  November  15,  1919,  outlined 
conditions  under  which  he  was  willing  to  grant  time  and  one-half  for  overtime 
in  road  freight-train  service,  his  language  reading  as  follows : 

“ I am  therefore  willing  to  establish  December  1,  1919,  the  time  and  one-half 
for  overtime  in  road  freight  service,  provided  the  train  and  engine  men  will 
accept  such  a basis  in  lieu  of  all  special  allowances  and  arbitrages  of  every 
character  and  will  do  this  for  the  railroads  as  a whole.” 

The  transportation  organization  accepted  the  time  and  one-half  rate  for 
overtime  in  road  freight-train  service  in  lieu  of  all  arbitraries  covered  by 
schedules  in  effect  up  to  and  including  December  1,  1919.  The  negotiations 
between  the  Director  General  of  Railroads  and  the  executive  officers  of  the 
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train-service  organizations  resulted  in  the  promulgation  of  Supplements  24 
and  25,  which  supplements  were  made  effective  December  1,  1919.  Paragraph 
(a),  Article  X,  of  Supplement  No.  25  reads  as  follows: 

“(a)  Excepting  payments  under  rules  applying  to  work  performed  at  initial 
and  final  terminals  and  to  final  terminal  delays,  all  arbitraries  and  special 
allowances  applying  to  road  service  other  than  passenger,  under  rules,  regula- 
tions, or  practices  which  conflict  with  the  payment  of  single  time,  in  miles  or 
hours,  from  the  time  required  to  report  for  duty  until  released  from  duty  at 
the  end  of  the  trip  shall  be  eliminated.”  * * * 

The  foregoing  rule  had  the  effect  of  canceling  all  intermediate  arbitraries. 

On  the  trip  in  question  Galveston  yard,  a point  approximately  6 miles  from 
Virginia  Point,  was  the  final  terminal,  and  road  time  did  not  cease  to  accrue 
until  the  train  arrived  at  the  final  terminal  at  Galveston.  Under  Article  X of 
Supplement  25,  final  terminal  delay  does  not  begin  to  accrue  until  road  time 
and  road  mileage  cease.  In  this  case  we  find  a claim  from  the  committee 
for  both  payments  at  the  same  time;  that  is  to  say,  terminal  delay  and  then 
road  time.  The  yard-limit  board  is  not  controlling  in  the  determination  of 
initial  and  final  terminal  stations ; for  example,  Algiers,  La.,  is  the  eastern 
terminus  of  the  Southern  Pacific  Lines  in  Texas  and  Louisiana.  The  yard- 
limit  board  west  of  Algiers  is  located  at  milepost  14,  or  14  miles  from  Algiers. 
Within  this  limit  there  are  the  following  time-table  stations  with  distances 
from  Algiers  as  indicated : Gretna,  La.,  3.4  miles ; Harvey,  La.,  4.4  miles : 
Powell,  La.,  5.9  miles;  Avondale,  La.,  11.8  miles;  and  Waggaman,  La.,  12.9 
miles. 

Passenger  trains  cross  the  Mississippi  River  at  Avondale  and  from  the  east 
bank  of  the  river  use  the  tracks  of  the  Illinois  Central  into  New  Orleans, 
whereas  the  freight  trains  move  over  our  line  from  Avondale  into  Algiers. 
If  the  contention  of  the  employees  in  this  case  were  correct,  road  freight  crews 
en  route  from  Lafayette  to  Algiers  delayed  at  Avondale,  a station  11.8  miles 
from  Algiers,  would  be  entitled  to  final-terminal  delayed  time.  The  distance 
from  Lafayette  to  Algiers  is  144.7  miles.  If  Algiers  was  not  considered  the 
final  terminal,  then  there  would  be  no  basis  for  claim  for  mileage  between 
Avondale  and  Algiers.  The  employees’  statement  indicates  that  it  does  not 
understand  that  the  rules  covering  arbitraries  were  changed  with  the  granting 
of  time  and  one-half  for  overtime,  whereas  it  seems  clear  to  the  carrier  that 
time  and  one-half  was  granted  in  consideration  of  the  cancellation  of  all 
arbitraries,  except  pay  for  initial  terminal  switching,  final  terminal  switching, 
and  final  terminal  delay.  A yard-limit  board  does  not  establish  initial  and 
final  terminal  stations. 

Virginia  Point,  the  station  at  which  the  train  was  delayed,  is  a time-table 
station  5 miles  from  Galveston,  the  final  terminal,  and  is  therefore  an  inter- 
mediate station. 

Under  Supplement  25  final  terminal  switching  and  final  terminal  delays  do 
not  start  until  road  mileage  ceases. 

Opinion. — The  Railroad  Labor  Board  understands  that  final  ter- 
minal delay  does  not  begin  to  accrue  until  road  time  and  road  mile- 
age ceases,  and  that  the  employees  here  involved  have  been  paid  road 
mileage  between  Virginia  Point  and  Galveston  yard. 

The  employees  contend  that  the  yard-limit  board  located  near 
Virginia  Point  designates  the  point  at  which  final  terminal  delay 
time  begins,  while  the  carrier  contends  the  final  delay  time  does  not 
begin  until  the  crew  arrives  at  Galveston  yard  proper. 

The  question  at  issue — that  is,  the  designated  point  dividing  road 
time  from  terminal  time — is  one  that  has  long  ago  been  settled  at 
practically  all  terminals  on  practically  all  carriers,  and  the  board 
without  definite  knowledge  and  in  view  of  the  lack  of  a definite 
understanding  between  the  interested  parties  as  to  the  designated 
point  at  Galveston  which  governs  the  division  of  terminal  time  from 
road  time,  can  not  sustain  the  contention  of  either  party  to  the 
dispute. 

Decision . — The  Railroad  Labor  Board  decides  that  the  case  is 
remanded. 
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Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Protest  of  yard  and  road  men  on  the  Houston  division 
against  the  moving  of  the  yard-limit  board. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — Glidden,  Tex.,  is  a freight  division  terminal  about 
midway  between  Houston,  Tex.,  and  San  Antonio,  Tex.  It  is  also  one  terminus  of 
the  Lagrange  branch,  which  runs  northwest  out  of  Glidden  25  miles  to  Lagrange. 
There  is  a gravel  pit  at  Lorine,  Tex.,  a point  on  the  Lagrange  branch  7 miles 
from  Glidden.  For  the  purpose  of  assigning  a yard  crew  to  the  gravel  service 
the  Glidden  yard-limit  board  was  moved  out  some  11  miles  to  take  in  both 
the  Lorine  pit  and  another  pit  some  distance  beyond  Lorine.  This  was  about 
the  year  1911.  The  board  remained  at  this  point  until  early  in  1919,  when  it 
was  moved  into  its  original  location  close  to  the  Glidden  yard,  and  the  road 
crew  was  assigned  to  the  gravel  service. 

The  board  remained  at  this  reasonable  and  proper  location  until  July  of 
this  year,  when  it  was  again  moved  out  about  8 miles  to  a point  beyond  Lorine, 
and  yard  crews  instead  of  road  crews  were  assigned  to  the  service. 

The  employees  hold  that  it  is  not  permissible  to  move  a yard-limit  board 
for  the  purpose  of  assigning  road  instead  of  yard  crews,  or  vice  versa,  or  to 
effect  payments  under  the  schedule.  They  contend  that  a point  should  be 
designated  and  fixed  within  a proper  and  reasonable  distance  from  the  Glidden 
yard  within  which  the  yard  rules  and  rates  would  be  operative  and  beyond 
which  the  road-service  rules  and  rates  would  apply. 

Carrier's  position. — This  dispute  arose  on  the  Houston  operating  division 
of  the  Galveston,  Harrisburg  & San  Antonio  Railway.  The  main  line  of  the 
Houston  operating  division  extends  from  Houston  to  Del  Rio,  Tex.,  a distance 
of  379.74  miles.  The  first  through-freight  district  west  from  Houston  extends 
to  Glidden,  a distance  of  88.30  miles.  Houston  is  the  home  terminal  and 
Glidden  is  the  away-from-home  terminal  for  crews  operating  on  this  district. 
The  second  through-freight  district  west  extends  from  Glidden  to  East  yard, 
San  Antonio,  Tex.,  a distance  of  120.28  miles.  East  yard,  San  Aontonio,  is 
the  home  terminal  and  Glidden  is  the  away-from-home  terminal  for  through- 
freight  crews  operating  on  this  district. 

The  third  through-freight  district  west  from  east  yard,  San  Antonio,  extends 
to  Del  Rio,  a distance  of  171.16  miles.  East  yard,  San  Antonio,  is  the  home 
terminal  and  Del  Rio  is  the  away-from-home  terminal  for  through-freight 
crewsi  operating  on  this  district. 

The  Galveston,  Harrisburg  & San  Antonio  Railway  Co.  owns  a branch  line 
25.22  miles  in  length,  extending  from  Glidden  to  Lagrange.  The  service  on 
this  branch  line  is  taken  care  of  by  a branch  crew  making  a round  trip  daily 
between  Lagrange  and  Glidden,  handling  both  freight  and  passengers,  and  a 
short  trip  between  Glidden  and  Lorine,  Lorine  being  located  7.56  miles  from 
Glidden.  At  Lorine  the  Galveston,  Harrisburg  & San  Antonio  Railway  Co. 
owns  some  gravel  property  which  is  designated  as  Lorine  gravel  pit.  This 
pit  is  a source  of  gravel  supply  for  ballasting  purposes. 

Prior  to  July  1,  1921,  the  carrier  operated  and  maintained  a work  train  at 
Lorine  pit.  This  train,  in  addition  to  loading  cars  in  the  pit,  moved  the 
empties  and  loads  between  Lorine  pit  and  Glidden.  At  that  time  the  Glidden 
west  yard-limit  board  on  the  main  line  was  loaded  at  milepost  89,  which  is 
approximately  1 mile  west  of  Glidden.  The  Glidden  east  yard-limit  board  on 
the  main  line  was  located  at  milepost  83,  approximately  5 miles  east  of 
Glidden.  The  Glidden  yard-limit  board  on  the  Lagrange  branch  was  located 
at  milepost  1.  On  account  of  Glidden  being  a terminal  point  there  are  three 
switch-engine  tricks  maintained  there  furnishing  continuous  service.  On 
July  1,  1921,  the  Galveston.  Harrisburg  & San  Antonio  Railway  Co.  made  a con- 
tract for  the  operation  of  the  Lorine  pit  with  a gravel  contractor,  which  con- 
tract provided  for  delivering  gravel  on  cars  to  the  carrier  at  a stipulated  price 
per  yard.  All  gravel  obtained  from  this  pit  is  used  for  ballasting  the  tracks 
and  yards  of  this  company. 
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At  the  time  of  making  this  contract  there  was  not  sufficient  business  to 
justify  the  operation  of  train  service  to  move  the  gravel  from  the  pit  to  Glidden 
yard,  and  the  business  in  Glidden  yard  required  less  than  50  per  cent  of  the 
time  of  the  yard  crews.  During  the  month  of  July,  1921,  the  switch  engines  in 
Glidden  yard  handled  67  cars  per  switch  engine  as  compared  with  196  cars 
handled  per  switch  engine  during  the  same  month  of  the  previous  year.  This 
fluctuation  in  business  made  it  necessary  that  a change  be  made  in  the  opera- 
tion of  the  service.  To  avoid  reducing  the  number  of  switch  engines  at 
Glidden  and  at  the  same  time  effect  reasonable  economy  in  operation,  the 
yard-limit  board  on  the  Lagrange  branch  was  moved  from  milepost  1 to  mile- 
post 7.74,  or  1,550  feet  west  of  the  west  switch  at  Lorine.  With  the  extension 
of  the  yard  limit  to  include  the  pit,  the  Glidden  switch  engines  performed  the 
work  at  the  pit. 

The  carrier  holds  that  there  is  no  basis  for  the  claim  for  the  following 
reasons : 

(а)  The  location  of  yard-limit  boards  is  a managerial  question  and  is  not 
regulated  in  any  respect  by  the  schedules  in  effect  between  the  carrier  and  the 
organizations. 

(б)  It  has  been  the  practice  on  this  carrier  for  years  to  move  yard-limit 
boards  to  meet  the  requirements  of  the  service. 

(c)  This  is  a dispute  as  to  whether  the  work  in  question  should  be  performed 
by  road  crews  or  yard  crews.  Article  51  of  the  schedule  applying  to  brakemen, 
which  became  effective  January  1,  1913,  reads  as  follows : 

“Art.  LI.  Yard  crews  not  to  be  run  out  of  yard  limits. — Yard  crews  will  not 
be  run  out  of  yard  limits  in  road  service  except  in  cases  of  emergency,  in  which 
case  trainmen  will  have  no  claim  for  runaround.  Where  a yard  crew  performs 
service  in  two  or  more  yards,  cars  will  not  be  handled  from  station  to  station 
between  such  points.” 

It  is  clear  from  the  foregoing  that  yard  crews  are  ordinarily  supposed  to  do 
all  work  within  yard  limits.  The  carrier  contends  that  this  situation  is  being 
handled  in  accordance  with  the  contract  and  in  acordance  with  practices  that 
have  been  in  effect  for  many  years. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier  is 
within  its  rights  in  changing  yard-limit  boards. 

Paragraph  (&),  Article  XX  of  Supplement  24  to  General  Order 
No.  27,  issued  by  the  United  States  Railroad  Administration,  elimin- 
ates yard-limit  boards  as  the  governing  factor  in  the  separation 
between  yard  and  road  rates  and  establishes  switching  limits  instead. 


DECISION  NO.  3000.— DOCKET  1868 

Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 
of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 
Railway  Co. 

Question. — Request  that  Henry  Lewis,  conductor,  local  freight  serv- 
ice, be  allowed  one  day’s  pay  on  account  of  having  been  required  to 
perform  extra  service  before  starting  regular  trip  on  local  run. 
Statement. — The  submission  pontained  the  following: 

Joint  statement  of  facts. — The  train  that  Henry  Lewis  was  running  on  Oc- 
tober 5,  1920,  was  a local  freight  train  running  between  Clearfield  and  Dubois, 
Pa.,  a distance  of  about  30  miles,  making  a trip  between  these  points  daily,  ex- 
cept Sunday.  On  the  date  in  question,  Conductor  Lewis  and  crew  were  re- 
quired, prior  to  starting  on  their  regular  assignment,  to  make  a turnaround 
trip  from  Clearfield  to  Market  Street  and  return,  a distance  of  approximately 
2 y2  miles  and  outside  of  Clearfield  yard  limit,  to  bring  in  certain  cars  to  be  de- 
livered to  brick  works  in  Clearfield. 
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Employees'  position. — Henry  Lewis  and  crew,  regularly  assigned  to  local- 
freight  service  between  Clearfield  and  Dubois,  Pa.,  a distance  of  30  miles,  were 
required,  on  October  5,  1920,  before  starting  work  out  of  Clearfield,  to  make  a 
short  trip  in  turnaround  freight  service,  independent  of  their  regular  assign- 
ment and  beyond  yard  limits.  For  this  service  they  were  paid  continuous  time 
from  time  ordered  to  report  for  duty  at  Clearfield  to  time  of  final  release  at 
Dubois. 

It  is  the  contention  of  the  employees  that  Conductor  Lewis  and  crew,  for 
the  service  in  question,  were  entitled  to  actual  time  or  miles  made  in  local- 
freight  service,  with  a minimum  of  100  miles  or  8 hours,  at  local-freight  rate 
and,  in  addition  thereto,  100  miles  or  8 hours  at  through-freight  rate  for  the 
short  turnaround  trip  made  prior  to  starting  work  on  the  regular  assignment. 

In  support  of  this  contention,  attention  is  directed  to  Articles  VI  and  X of 
the  conductors  and  trainmen’s  contract  and  to  memorandum  16-42  as  further 
exemplified  in  memorandum  15—19  of  settlements  on  Supplements  15  and  16 
arrived  at  with  representatives  of  the  director  general. 

Carrier's  position. — This  is  a claim  for  a day’s  pay  in  addition  to  regular 
day’s  pay  at  local-freight  rate  by  a train  crew  on  a regularly  assigned  local- 
freight  run.  This  run  operates  between  Clearfield,  New  York  Central  yard,  and 
Dubois. 

Market  Street  Station  is  a Buffalo,  Rochester  & Pittsburgh  station  at  Clear- 
field, an  intermediate  station  between  New  York  Central  Junction  and  Dubois, 
and  is  located  about  1 mile  from  the  yard  office.  There  is  a yard-limit  sign 
between  Market  Street  Station  and  the  yard  office.  The  first  thing  the  local 
crew  does  each  morning  after  going  on  duty  at  the  yard  office  is  to  take  their 
engine  out  into  the  yard  and  pick  up  cars,  shoving  them  ahead  of  the  engine 
into  the  Patterson  Brick  Works,  doing  necessary  switching  at  the  plant, 
bringing  loads  back  into  the  yard,  and  leaving  them  on  the  yard  tracks  to 
be  weighed  by  the  yard  engine,  and  put  in  line  for  movement  over  the  Buffalo, 
Rochester  & Pittsburgh,  New  York  Central,  or  Pennsylvania  Railroad,  as  the 
case  may  be. 

Going  into  Clearfield  the  night  of  October  4,  1920,  the  operator  at  Hyde 
failed  to  hand  to  the  conductor  a message  instructing  him  to  pick  up 
empty  box  cars  for  placement  at  the  brick  works  the  following  morning.  There 
was  a shortage  of  cars  at  the  time,  and,  as  a consequence,  there  were  no  empties 
in  the  joint  yard  the  following  morning.  The  crew  went  to  work  at  the 
regular  time  and,  having  no  empties  to  place  at  the  brick  plant,  they  would 
simply  have  taken  the  loads  out.  The  dispatcher  told  them  to  get  a car  out 
of  Market  Street — otherwise  the  brick  plant  would  have  shut  down.  They 
ran  their  engine  over  to  Market  Street,  got  the  car  or  cars,  and  on  their  way 
back  ran  into  the  Patterson  plant,  placed  their  empties,  took  their  loads  out, 
left  same  on  the  yard  track,  and  picked  up  their  train  and  departed. 

It  is  the  position  of  the  carrier  that  the  crew  went  on  duty  at  their  regular 
time,  that  the  service  they  performed  was  local-freight  service,  and  that 
inasmuch  as  it  was  a part  of  their  assignment  to  do  all  the  local-freight  work 
there  is  no  justification  for  the  claim  on  the  theory  that  a turn-around  trip 
had  been  made  in  through  or  irregular  freight  service.  It  was  stated  that  on  a 
previous  occasion,  in  a similar  case,  a minimum  day  at  through-freight  rates 
was  paid.  The  carrier  holds  that  payment  on  this  basis  was  an  error  and  a 
misapplication  of  the  rules  and  practice.  Had  the  crew  not  done  the  work 
required  (to  keep  the  industry  operating)  within  the  limits  of  their  assign- 
ment, the  assignment  would  not  have  been  fulfilled. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

The  claim  is  similar  to  several  claims  recently  decided  by  the 
board.  Decisions  such  as  No.  2889  (VI,  R.  L.  B.  162)  and  No.  2939 
(VI,  R.  L.  B.  220) , denied  the  requests  of  the  employees  for  an  addi- 
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tional  freight  day  for  certain  service  performed  during  the  course 
of  their  regular  assignment,  and  the  claim  of  the  employees  in  this 
case  likewise  should  have  been  denied,  as  the  evidence  submitted 
clearly  indicates. 

The  decision  of  the  majority  of  the  board  is  not  justified  by  any 
rule  in  effect,  neither  is  it  just  or  reasonable. 

Horace  Baker. 

Samuel  Higgins. 


SUPPORTING  OPINION 

The  crew  involved  in  this  dispute  was  regularly  assigned  to  local- 
freight  service  between  Clearfield  and  DuBois,  Pa.,  for  which  they 
are  guaranteed  not  less  than  a minimum  day  under  the  rules  apply- 
ing to  that  service.  On  October  5,  1920,  before  commencing  work  on 
their  regular  assignment,  they  were  required  to  make  a short  turn- 
around trip  in  freight  service,  for  which  they  are  also  guaranteed 
by  the  agreement  not  less  than  a minimum  day  under  the  rules  apply- 
ing to  that  service. 

The  carrier  violated  the  well-established  principle  of  not  requir- 
ing regularly  assigned  local-freight  crews  to  perform  work  not  a part 
of  their  assignment,  which  principle  was  established  in  order  to  pre- 
vent abuses  that  grew  out  of  the  carrier’s  practice  of  using  local- 
freight  crews  indiscriminately  to  perform  various  other  work  to 
which  they  were  not  assigned. 

For  the  reasons  set  forth  above  the  decision  of  the  board  is 
justified. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3001.— DOCKET  1869 

Chicago,  III.,  February  19,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 
of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh 
Railway  Co. 

Question . — Claim  of  Brakeman  Collins  for  a day’s  pay  at  switch- 
ing rate  because  of  having  been  assigned  to  yard  service  after  arriv- 
ing at  Buffalo  Creek,  N.  Y.,  January  18,  1921. 

Statement. — The  submission  contained  the  following : 

Statement  of  facts. — Brakeman  C.  P.  Collins,  regularly  assigned  to  local- 
freight  service  running  between  Salamanca  and  Buffalo  Creek,  N.  Y.,  on 
January  18,  1921,  on  arrival  at  Buffalo  Creek  on  train  No.  40  was  instructed  to 
put  the  merchandise  and  “ pick-up  ” cars  on  track  No.  3 and  then  take  supply 
cars,  official  car,  and  caboose  to  yardmaster’s  office.  There  he  assisted  in 
unloading  supplies,  after  which  he  switched  officer’s  car  on  to  the  rear  end  of 
passenger  train  on  coach  track  No.  7,  switched  supply  cars  on  old  main  line, 
and  then  put  caboose  on  designated  track. 

Employee1  s position. — The  employees  contend  that  the  service  above  described 
is  the  work  of  the  yard  crew,  that  it  was  work  outside  of  and  independent  of 


DECISIONS 


[No.  3001] 


307 


Brakeman  Collins’s  assignment,  and  that  he  is  entitled  to  a minimum  day  at 
yard  rates  for  the  service. 

It  is  the  contention  of  the  employees  that  it  is  not  permissible  to  combine 
road  service  with  yard  service  and  pay  continuous  time  as  the  carrier  did  in 
this  instance. 

Carrier's  position. — On  the  date  in  question  the  local  freight  was  handling 
supply  cars  and  a business  car  which  is  a part  of  the  equipment.  On  these 
trips  stationery  and  other  supplies  are  distributed  to  all  stations,  offices,  tool 
houses,  etc.  On  arrival  at  Buffalo  Creek  the  local  cut  the  supply  cars  off  and 
set  the  head  end  of  the  train  on  track  No.  3.  This  was  done  so  they  could 
pull  the  supply  cars  up  to  the  yard  office  to  unload  supplies.  The  office  car 
was  placed  on  coach  track  for  connecting  up  with  steam.  The  yard  engine 
was  at  Ganson  Street  at  the  time,  to  be  absent  several  hours,  and  it  was 
properly  within  the  line  of  their  duties  for  the  local  freight  crew  to  dispose 
of  the  cars,  as  was  done  in  this  instance.  The  office  car  was  placed  on  steam 
to  keep  it  from  freezing  up  and  the  local  did  not  do  any  work  other  than  that 
connected  with  their  own  train.  Claim  was  made  for  a day’s  pay  at  switch- 
man’s rate  by  brakeman  in  addition  to  his  earnings  at  local-freight  rate.  There 
was  no  violation  of  paragraph  2 of  Article  X,  which  reads  as  follows : 

“ Where  no  rules  are  in  effect  covering  wTork  performed  at  terminals,  the 
practices  in  regard  to  the  character  of  work  permissible  or  duties  required  at 
terminals  are  not  to  be  extended.” 

Under  prior  rules  and  practices  it  was  permissible  for  local  freight  trains  to 
do  work  in  connection  with  local-freight  service  within  a terminal.  Had  the 
office  car  not  been  placed  on  steam  it  would  in  all  probability  have  frozen  up. 
The  claim  for  a day’s  pay  at  switching  rate  by  the  brakeman,  in  addition  to 
his  earnings  on  the  local,  is  unjustified. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

There  are  no  rules  in  effect  to  justify  the  allowance  for  a day’s 
pay  at  switching  rate  in  addition  to  the  local  freight  day  allowed 
Brakeman  C.  P.  Collins. 

The  position  of  the  carrier  is  fully  set  forth  in  the  foregoing  de- 
cision, and  the  evidence  submitted  indicates  that  it  has  been  the 
practice  for  local-freight  crews  to  perform  work  in  connection  with 
their  service *in  the  terminal  until  they  are  released;  this  employee 
had  not  completed  his  day’s  work  until  he  had  performed  the  work 
after  the  arrival  at  the  terminal  regarding  which  complaint  is  made. 

The  decision  of  the  majority  is  not  justified  by  any  rule  in  effect 
or  past  practice,  neither  is  the  compensation  granted  just  or  reason- 
able. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

The  evidence  presented  by  the  carrier  shows  that  the  local  freight 
crew  involved  in  this  dispute  did  not  ordinarily  perform  the  switch- 
ing service  that  was  required  of  them  on  January  18,  1921.  The 
evidence  also  shows  that  switch  engines  were  employed  at  Buffalo 
Creek  at  the  time  the  local-freight  crew  was  required  to  do  the 
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switching  at  that  terminal,  and  the  switching  crew  should  have  been 
used  to  do  the  work. 

The  switching  work  required  of  this  crew  was  not  a part  of  their 
assignment  and  the  carrier  violated  the  well-established  principle  of 
not  requiring  regularly  assigned  local- freight  crews  to  perform  work 
not  a part  of  their  assignment,  which  principle  was  established  in 
order  to  prevent  abuses  that  grew  out  of  the  practice  of  the  carriers 
using  local- freight  crews  indiscriminately  to  perform  work  to  which 
they  were  not  assigned. 

The  claim  of  the  employees  is  justified  under  the  minimum-day 
rules  applying  to  local  freight  and  yard  service. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3002.— DOCKET  2574 

Chicago,  III.,  February  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  William  Kelly,  Ernest  Trapp,  and  George 
Bill,  hostler  helpers,  Sioux  City,  Iowa,  for  time  and  one-half  account 
of  being  used  as  firemen  after  completing  assignment  as  hostler 
helpers. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  June  18  and  20,  and  July  5,  1920,  William 
Kelly,  assigned  hostler  helper  at  Sioux  City,  on  May  16,  June  15  and  17,  1920, 
Ernest  Trapp,  assigned  hostler  helper  at  Sioux  City,  and  on  June  19,  20,  and  22. 
1920,  George  Bill,  assigned  hostler  helper  at  Sioux  City,  were  required  to  work 
there  in  the  capacity  of  fireman  after  having  completed  an  assignment  of 
eight  hours  as  hostler  helper  during  the  same  24-hour  period. 

Employees’  position. — Our  contentions  in  this  case  are  based  on  the  provi- 
sions of  Article  XIV,  Supplement  24  to  General  Order  No.  27,  reading  as 
follows : 

“Art.  XIV.  Except  when  changing  off  w7here  it  is  the  practice  to  work 
alternately  days  and  nights  for  certain  periods,  working  through  two  shifts  to 
change  off ; or  where  exercising  seniority  rights  from  one  assignment  to  an- 
other; or  when  extra  men  are  required  by  schedule  rules  to  be  used  (any  rules 
to  the  contrary  to  be  changed  accordingly),  all  time  worked  in  excess  of  eight 
hours’  continuous  service  in  a 24-liour  period  shall  be  paid  for  as  overtime,  on 
the  minute  basis,  at  one  and  one-half  times  the  hourly  rate,  according  to  class 
of  engine. 

“ This  rule  applies  only  to  service  paid  on  the  hourly  or  daily  basis  and  not 
to  service  paid  on  mileage  or  road  basis.” 

We  contend  that  under  the  provisions  of  the  above-quoted  rule  a regularly 
assigned  man  in  yard  or  hostling  service  who  is  required  to  work  on  two 
separate  shifts  within  a 24-hour  period  is  entitled  to  payment  for  a minimum 
of  eight  hours  at  one  and  one-half  times  the  hourly  rate  for  the  second  shift 
worked. 

Carrier's  position. — The  men  in  question  were’  used  in  emergencies  to  fill 
vacancies  after  the  supply  of  extra  men  was  completely  exhausted  and,  on 
account  of  being  so  used,  we  feel  that  the  allowance  of  straight  time  made  to 
cover  the  service  performed  on  switch  engines  is  proper. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 
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DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

This  is  a case  where  hostler  helpers,  after  completing  their  tour  of 
duty  as  hostler  helpers,  were  assigned  to  service  as  firemen,  a class 
of  service  to  which  hostler  helpers  generally  aspire,  the  assignment 
of  these  men  to  positions  as  firemen  meaning  a promotion,  even 
though  it  was  a temporary  one. 

In  our  judgment,  Article  XIV  of  Supplement  24  to  General  Order 
No.  27  plainly  refers  only  to  the  men  working  continuously  in  one 
class  of  service  covered  by  that  article,  and  therefore  the  allowance 
of  time  and  one-half  is  not  justified  by  any  rule  in  effect,  neither  is  it 
just  or  reasonable. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  hostler  helpers  involved  in  this  dispute,  after  completing  their 
regular  assignment  of  eight  hours  as  hostler  helpers,  were  used  dur- 
ing the  same  24-hour  period  in  the  capacity  of  firemen,  for  which 
latter  service  they  should  have  been  paid  at  the  rate  of  time  and  one- 
half  under  the  provisions  of  the  following  rule : 

Art.  XIV.  Except  when  changing  off  where  it  is  the  practice  to  work  alter- 
nately days  and  nights  for  certain  periods,  working  through  two  shifts  to 
change  off ; or  where  exercising  seniority  rights  from  one  assignment  to  an- 
other ; or  when  extra  men  are  required  by  schedule  rules  to  be  used  ( any 
rules  to  the  contrary  to  be  changed  accordingly),  all  time  worked  in  excess  of 
eight  hours’  continuous  service  in  a 24-hour  period  shall  be  paid  for  as  over- 
time, on  the  minute  basis,  at  one  and  one-half  times  the  hourly  rate,  according 
to  class  of  engine. 

This  rule  applies  only  to  service  paid  on  the  hourly  or  daily  basis,  and  not  to 
service  paid  on  mileage  or  road  basis. 

This  rule  applies  alike  to  hostlers  and  firemen. 

This  rule  means  that  the  rate  of  time  and  one-half  shall  be  paid 
for  all  time  worked  in  excess  of  eight  continuous  hours’  service  in  a 
24-hour  period,  and  this  understanding  is  supported  by  question  90 
and  decision  thereon  of  Interpretation  1 to  Supplement  24  to  Gen- 
eral Order  No.  27,  and  which  reads  as  follows : 

Question  90. — What  compensation  should  be  allowed  for  additional  service 
where  a crew  is  regularly  assigned  to  work  12  midnight  to  8 a.  m.,  and  (service 
performed  not  affected  by  exceptions  outlined  in  this  rule)  (a)  is  required  to 
cover  the  third  shift  on  the  same  day,  4 p.  m.  to  12  midnight?  (&)  Is  required 
in  an  emergency  to  work  8.30  a.  m.  until  11.30  a.  m.?  (c)  Is  required  in  an 

emergency  to  work  8 p.  m.  to  12  midnight  (four  hours)  on  the  same  day? 

( d ) Is  given  48  hours’  notice  and  assignment  is  moved  up  an  hour,  starting  at 
11  p.  m.  and  being  relieved  at  7 a.  m.,  and  consequently  in  the  24-hour  period 
works  nine  hours,  but  not  mo^e  than  eight  hours  on  a shift? 

Decision. — (a)  Eight  hours  at  time  and  one-half.  (&)  Eight  hours  at  time 
and  one-half,  (c)  Eight  hours  at  time  and  one-half.  ( d ) On  account  of  com- 
plying with  the  48-hour  provision,  which  makes  it  permissible  to  change  begin- 
ning time,  crews  only  entitled  to  a minimum  day. 

The  board  was  justified,  under  the  rule  quoted  above  and  the  in- 
terpretation placed  thereon  by  the  United  States  Railroad  Adminis- 
tration, in  sustaining  the  claim  of  the  employees  in  this  dispute. 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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DECISION  NO.  3003.— DOCKET  4284 

Chicago,  III.,  February  20,  1925 — Effective  March  1,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

SUBJECT  OF  THE  DISPUTE 

This  decision  is  upon  a controversy  or  dispute  between  the  Penn- 
sylvania Railroad  system  and  its  employees  in  station,  telegraph, 
and  tower  service  represented  by  the  Order  of  Railroad  Teleg- 
raphers. The  subject  matter  of  the  dispute  is  what  shall  constitute 
just  and  reasonable  rates  of  pay  and  rules  governing  working  con- 
ditions. 

HISTORY  OF  THE  DISPUTE 

Early  in  September,  1924,  the  Railroad  Labor  Board  received  in- 
formation that  a dispute  likely  to  cause  an  interruption  of  traffic 
had  arisen  between  the  Pennsylvania  Railroad  system  and  its  em- 
ployees in  telegraph  service,  and  of  its  own  motion  assumed  jurisdic- 
tion of  the  dispute  and  cited  the  parties  to  appear  before  it  for  hear- 
ing on  September  22,  1924.  The  question  in  controversy  at  that 
time  was  what  should  constitute  just  and  reasonable  rates  of  pay  and 
rules  governing  working  conditions.  At  the  hearing  before  the  board 
the  incidental  question  of  representation  arose.  This  question  was 
decided  by  Decision  No.  2781  (VI,  R.  L.  B.  15),  promulgated  Janu- 
ary 17,  1925,  and  reference  is  made  to  that  decision;  also  to  Decision 
No.  2130  (V,  R.  L . B.  110),  promulgated  February  5,  1924,  for  a 
complete  description  of  the  representation  dispute. 

In  Decision  No.  2781  the  Railroad  Labor  Board  decided  as  follows : 

Decision. — The  Railroad  Labor  Board  decides  that  the  Order  of  Railroad 
Telegraphers  has  been  elected  the  duly  authorized  representative  of  the  em- 
ployees in  telegraph  service  of  the  Pennsylvania  Railroad  system  and  shall  be 
so  recognized  by  the  carrier  in  negotiations  pertaining  to  wages  and  rules 
governing  working  conditions  of  such  employees.  (Supra.) 

Following  this  decision  the  parties  to  the  dispute  were  notified 
that  a hearing  would  be  conducted  by  the  board  on  February  17, 
1924,  on  the  questions  of  wages  and  rules  governing  working  condi- 
tions. In  response  to  the  notification  that  hearing  would  be  con- 
ducted on  February  17,  the  carrier  informed  the  board  as  follows: 

The  position  of  this  company  is  well  known  to  the  Labor  Board,  and  it 
will  not,  therefore,  be  represented  at  the  hearing  set  for  Tuesday,  February 
17,  1925. 

The  carrier  was  not  represented  at  the  hearing. 

The  employees  request  an  increase  in  wages  equivalent  to  5 cents 
per  man  per  hour  for  the  purpose  of  eliminating  inequalities  and 
creating  just  and  reasonable  rates  for  the  employees  of  this  carrier 
as  compared  with  employees  of  the  same  class  on  other  railroads 
of  similar  size  and  importance  in  contiguous  territory.  They  are 
also  requesting  that  certain  rules  heretofore  promulgated  by  the 
board  in  Decisions  No.  2025  (IV,  R.  L.  B.  739)  and  No.  2374 
(V,  R.  L.  B.  344)  be  incorporated  in  their  schedule,  as  well  as  rules 
governing  vacations  or  relief  days  with  pay  and  sick  leave. 
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Opinion. — At  the  oral  hearing  the  representatives  of  the  employ- 
ees introduced  considerable  data  to  substantiate  the  claim  that  the 
wages  paid  by  this  carrier  were  low  as  compared  with  other  roads 
of  similar  size  and  importance  in  contiguous  territory.  The  data 
submitted  appears  to  be  incomplete  and  to  contain  a number  of 
discrepancies ; that  this  is  recognized  by  the  representatives  of  the 
employees  is  indicated  by  the  following  request  made  at  the  oral 
hearing : 

In  conclusion,  we  ask  that  the  United  States  Railroad  Labor  Board  under 
the  powers  and  authority  vested  in  it  in  sections  310  and  311  of  Title  III  of 
the  transportation  act,  1920,  undertake  a complete  study  of  existing  wage 
rates  on  the  Pennsylvania  Railroad  system  for  station,  tower,  and  telegraph 
employees,  particularly  the  rates  paid  to  station  agents  and  the  conditions 
under  which  such  wages  are  paid — namely,  the  attendant  working  conditions 
and  the  hours  of  service  required.  (Transcript  of  Proceedings,  Docket  4284, 
p.  29.) 

The  board  is  therefore  of  the  opinion  that  further  inquiry  is 
necessary  to  determine  the  actual  situation  as  to  wages  paid  by  this 
carrier  as  compared  with  other  roads  in  contiguous  territory,  and 
for  this  reason  is  reserving  its  decision  on  the  wage  question  until 
such  inquiry  as  may  be  determined  to  be  necessary  may  be  made. 

DECISION 

Article  I. — Wages 

For  the  reason  expressed  in  the  foregoing  opinion,  the  Railroad 
Labor  Board  is  reserving  its  decision  upon  the  wage  question  until 
necessary  information  as  to  the  wages  paid  by  this  carrier  may  be 
obtained. 

Article  II. — Rules 

The  following  rules  shall  be  incorporated  in  the  schedule  of  rules 
governing  working  conditions  of  the  employees  party  to  this  dispute. 
(The  rules  which  follow  are  identical  with  rules  heretofore  promul- 
gated in  Decisions  No.  757  (III,  R.  L.  B.  156),  No.  2025  (supra), 
and  No.  2374  (supra).) 

SCOPE 

This  schedule  will  govern  the  employment  and  compensation  of 
telegraphers,  telephone  operators  (except  switchboard  operators), 
agent-telegraphers,  agent-telephoners,  towermen,  levermen,  tower  and 
train  directors,  block  operators,  staffmen,  and  such  agents  as  may  be 
included  by  the  operation  of  the  second  paragraph  of  this  rule,  and 
will  supersede  all  previous  schedules,  agreements,  and  rulings 
thereon. 

The  disputes  as  to  what  exclusive  agents  shall  be  covered  by  the 
rules  are  remanded  to  the  representatives  of  the  parties  for  further 
negotiation. 

basic  day 

Except  as  specified  in  rule  governing  intermittent  service,  eight 
consecutive  hours,  exclusive  of  the  meal  hour,  shall  constitute  a day’s 
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work,  except  that  where  two  or  more  shifts  are  worked  eight  con- 
secutive hours  with  no  allowance  for  meals  shall  constitute  a day’s 
work. 

INTERMITTENT  SERVICE 

At  small  nontelegraph  or  nontelephone  agencies  where  service  is 
intermittent,  8 hours  actual  time  on  duty  within  a spread  of  12 
hours  shall  constitute  a day’s  work.  Employees  filling  such  posi- 
tions shall  be  paid  overtime  for  all  time  actually  on  duty  or  held 
for  duty  in  excess  of  8 hours  from  the  time  required  to  report  for 
duty  to  the  time  of  release  within  12  consecutive  hours,  and  also  for 
all  time  in  excess  of  12  consecutive  hours,  computed  continuously 
from  the  time  first  required  to  report  until  final  release.  Time  shall 
be  counted  as  continuous  service  in  all  cases  where  the  interval  of 
release  from  duty  does  not  exceed  1 hour. 

Exceptions  to  the  foregoing  paragraph  shall  be  made  for  indi- 
vidual positions  when  agreed  to  between  the  management  and  duly 
accredited  representatives  of  the  employees.  For  such  excepted  po- 
sitions the  foregoing  paragraph  shall  not  apply. 

This  rule  shall  not  be  construed  as  authorizing  the  working  of 
split  tricks  where  continuous  service  is  required. 

Intermittent  service  is  understood  to  mean  service  of  a character 
where  during  the  hours  of  assignment  there  is  no  work  to  be  per- 
formed for  periods  of  more  than  one  hour’s  duration  and  service 
of  the  emloyees  can  not  otherwise  be  utilized. 

Employees  covered  by  this  rule  will  be  paid  not  less  than  8 hours 
within  a spread  of  12  consecutive  hours. 

OVERTIME 

Except  as  otherwise  provided,  time  worked  in  excess  of  8 hours, 
exclusive  of  meal  period,  on  any  day,  will  be  considered  overtime 
and  paid  on  the  actual  minute  basis  at  time  and  one-half  rate. 

CALL  RULE 

For  continuous  service  after  regular  working  hours,  employees 
will  be  paid  time  and  one-half  on  the  actual  minute  basis.  Em- 
ployees shall  not  be  required  to  work  more  than  2 hours  without 
being  permitted  to  go  to  meals.  Time  taken  for  meals  will  not 
terminate  the  continuous-service  period  and  will  be  paid  for  up  to 
30  minutes. 

Employees  notified  or  called  to  perform  work  not  continuous  with 
the  regular  work  period  will  be  allowed  a minimum  of  3 hours  for 
2 hours’  work  or  less,  and  if  held  on  duty  in  excess  of  2 hours,  time 
and  one-half  will  be  allowed  on  the  minute  basis. 

MEAL  PERIOD 

Where  but  one  shift  is  worked,  employees  will  be  allowed  60 
consecutive  minutes  between  11.30  and  1.30  o’clock,  day  or  night, 
for  meal. 
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If  the  meal  period  is  not  afforded  within  the  allowed  or  agreed 
time  limit  and  is  worked,  the  meal  period  shall  be  paid  for  at  the 
pro  rata  rate  and  30  minutes,  with  pay,  in  which  to  eat  shall  be 
afforded  at  the  first  opportunity. 

SUNDAY  AND  HOLIDAY  WORK 

Employees  will  be  excused  from  Sunday  and  holiday  duties  as 
much  as  the  condition  of  business  will  permit. 

Time  worked  on  Sundays  and  the  following  holidays — namely, 
‘New  Year’s  Day,  Washington’s  Birthday,  Decoration  Day,  Fourth 
of  July,  Labor  Day,  Thanksgiving  day,  and  Christmas  (provided 
when  any  of  the  above  holidays  fall  on  Sunday,  the  day  observed 
by  the  State,  Nation,  or  by  proclamation  shall  be  considered  the 
holiday) — shall  be  paid  for  at  the  regular  hourly  rate  when  the 
entire  number  of  hours  constituting  the  regular  w7eek-day  assignment 
are  worked. 

When  notified  or  called  to  work  on  Sundays  and  the  above-specified 
holidays  a less  number  of  hours  than  constitute  a day’s  work  within 
the  limits  of  the  regular  week-day  assignment,  employees  shall  be 
paid  a minimum  allowance  of  two  hours  at  overtime  rate  for  two 
hours’  work  or  less,  and  at  the  regular  hourly  rate  after  the  second 
hour  of  each  tour  of  duty.  Time  worked  before  or  after  the  limits 
of  the  regular  week-day  assignment  shall  be  paid  for  in  accordance 
with  overtime  and  call  rules. 

\ 

ATTENDING  COURT 

Employees  taken  away  from  their  regular  assigned  duties,  at  the 
request  of  the  management,  to  attend  court  or  to  appear  as  wit- 
nesses for  the  carrier  will  be  furnished  transportation  and  will  be 
allowed  compensation  equal  to  what  would  have  been  earned  had 
such  interruption  not  taken  place  and,  in  addition,  necessary  actual 
expenses  while  away  from  headquarters.  Any  fee  or  mileage  accru- 
ing will  be  assigned  to  the  carrier. 

HANDLING  TRAIN  ORDERS 

No  employees  other  than  covered  by  this  schedule  and  train  dis- 
patchers will  be  permitted  to  handle  train  orders  at  telegraph  or 
telephone  offices  where  an  operator  is  employed  and  is  available  or 
can  be  promptly  located,  except  in  an  emergency,  in  which  case  the 
telegrapher  will  be  paid  for  the  call. 

AUTOMATIC  PRINTERS 

In  any  telegraph  office  where  automatic  printers  are  used  teleg- 
raphers will  be  used  in  the  operation  of  same  and  the  position  shall 
be  included  in  the  schedule. 

EMERGENCY  SERVICE 

Regularly  assigned  employees  taken  from  their  assigned  positions 
to  be  used  at  derailments,  washouts,  or  similar  emergencies  will  re- 
ceive the  salary  of  their  position.  Extra  employees  when  used  in 
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similar  services  shall  receive  not  less  than  the  minimum  rate  of 
telegraphers.  While  away  from  home  station  in  such  service  teleg- 
raphers will  be  allowed  legitimate  and  necessary  expenses. 

Regularly  assigned  employees  called  for  such  service  will  be  paid 
from  the  time  ordered  to  leave  home  station  until  return  for  all  time 
worked  in  accordance  with  the  practice  at  the  home  station  and 
straight  time  rate  for  all  time  waiting  or  traveling. 

Extra  employees  will  be  paid  from  the  time  ordered  to  leave  home 
station  until  return  and  will  receive  overtime  rates  for  all  time 
worked  in  excess  of  eight  hours  and  straight  time  for  all  time  wait- 
ing or  traveling. 

TRANSFERRING 

Time  lost  in  transferring  from  one  station  or  position  to  another 
shall  be  paid  for  at  the  rate  of  the  position  from  which  transferred, 
excepting  such  time  as  may  be  lost  of  the  employee’s  own  accord. 
The  word  “ transferring  ” includes  transfer  in  the  exercise  of  senior- 
ity and  also  time  lost  checking  in  and  out  of  positions. 

Employees  transferred  by  order  of  the  carrier  or  to  accept  a bul- 
letined position  shall  be  furnished  free  transportation  for  them- 
selves, dependent  members  of  their  family,  and  household  goods. 

FILLING  POSITIONS 

Positions  covered  by  this  agreement  will  be  filled  by  employees 
taken  from  the  seniority  list,  and  incumbents  will  be  considered  as 
regular  employees. 

PROMOTION  BASIS 

Employees  covered  by  these  rules  are  in  line  for  promotion,  and 
where  qualifications  are  sufficient  seniority  will  prevail. 

TEACHING  TELEGRAPHY 

Telegraphers  will  not  be  required  to  teach  telegraphy,  but  they 
may  do  so  with  the  consent  of  the  carrier. 

ADDITIONAL  COMPENSATION 

Where  telegraphers  are  required  to  handle  crossing  gates  they  will 
be  paid  $5  a set  of  gates  in  addition  to  their  regular  salary. 

RELIEF  DAYS,  VACATION,  AND  SICK  LEAVE  WITH  PAY 

In  the  opinion  of  the  Railroad  Labor  Board  the  question  of  relief 
days,  vacations,  and  sick  leave  with  pay  is  one  which  should  be  left 
at  this  time  to  the  carrier  and  the  duly  authorized  representative  of 
the  employees,  the  Order  of  Railroad  Telegraphers  for  the  adoption 
of  such  rules  as  may  be  mutually  agreed  upon. 

Article  III. — Application  and  Interpretation 

The  rules  hereby  promulgated  shall  be  effective  March  1,  1925. 

Should  a dispute  arise  between  the  management  and  the  employees 
as  to  the  meaning  and  intent  of  this  decision  which  can  not  be 


[No.  3004] 


DECISIONS 


315 


decided  in  conference  between  the  parties  directly  interested,  such 
dispute  shall  be  handled  in  the  manner  prescribed  by  the  transporta- 
tion act,  1920. 


DECISION  NO.  3004.— DOCKET  1990 

Chicago,  III.,  February  20,  1925 

Oj-der  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  South- 
ern Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  Brakemen  Bourge,  Limerick,  and  Ketchum 
for  separate  payment  for  wrecking  service  at  Morgan  City,  La. 
Statement. — The  submission  contained  the  folloAving : 

Employees'  position. — On  March  9,  1921,  the  local  crew  of  which  the  above- 
mentioned  men  were  members  reached  Morgan  City,  the  terminal  for  their 
run,  at  1.25  p.  m. ; they  put  the  train  away,  and,  under  instructions  of  the  dis- 
patcher, worked  from  1.30  p.  m.  to  2.15  p.  m.,  rerailing  an  engine  which  was 
off  the  track  for  some  time  and  unable  to  move  itself.  The  terminal  release 
rule  of  the  current  agreement  reads  as  follows : 

“Art.  XV.  Trainmen  will  be  relieved  from  duty  at  main-line  terminals  when 
their  train  is  into  clear  of  main  line,  the  necessary  crossings  cut,  and  engine 
detached.  At  terminals  where  there  is  no  yard  force  on  duty  to  handle  engine, 
the  head  brakeman  may  be  required  to  take  engine  to  roundhouse,  and  will 
receive  for  such  service  all  time  consumed,  at  the  overtime  rate,  with  a mini- 
mum of  one  hour,  independent  of  any  other  service  performed.” 

Under  the  above  rule  crews  are  automatically  released  when  their  train  is 
into  clear  and  the  engine  detached ; for  any  service  required  after  the  provided 
release  an  additional  day  should  be  paid. 

Carrier's  position. — At  the  time  of  this  claim,  Brakemen  Bourge,  Limerick, 
and  Ketchum,  with  W.  M.  Jones,  conductor,  composed  one  of  the  local  crews 
assigned  to  local  service  between  Lafayette,  La.,  and  Morgan  City,  a local 
division  of  65  miles  in  length.  The  two  crews  assigned  to  this  service  handled 
local  train  in  each  direction  daily,  except  Sunday.  Lafayette,  La.,  is  the  home 
terminal  for  the  service. 

On  March  9,  1921,  these  brakemen  were  called  to  leave  Lafayette  at  7 a.  m., 
reported  for  duty  at  6.30  a.  in.,  and  left  Lafayette  on  the  call  at  7 a.  m.  The 
crew  arrived  at  Patterson,  La.,  a station  57.8  miles  from  Lafayette  and  7.2 
miles  from  Morgan  City,  at  12.35  p.  m.,  at  which  point  the  following  message, 
signed  by  the  train  dispatcher,  was  delivered  to  them : 

“ Extra  825  east  has  engine  off  in  passing  track  Morgan  City,  and  other  part 
of  his  train  in  Berwick#passing  track.  Hurry  to  Morgan  City  and  put  your 
train  away  ahead  of  No.  7 on  time  and  rerail  engine  825.” 

Engine  No.  825  was  in  through  freight  service  operating  between  Lafayette 
and  Algiers,  La.  On  this  trip  it  had  cars  to  set  out  at  Morgan  City,  and 
while  doing  this  work  a rail  broke  under  engine  No.  825,  which  put  all  the 
drivers  on  the  ground  and  in  which  condition  engine  No.  825  was  entirely 
helpless  and  could  not  move. 

The  local  crew  arrived  at  Morgan  City  at  1.25  p.  m.,  put  the  train  into 
clear,  and  had  engine  No.  825  rerailed  at  2 p.  m.  The  crew  was  released 
from  duty  at  2.15  p.  m.  Approximately  30  minutes  was  consumed  iu  rerailing 
engine  No.  825,  the  entire  delay  at  final  terminal  being  50  minutes.  It  will 
be  noted  that  the  entire  time  on  duty  covered  a period  of  7 hours  and  45 
minutes;  this  includes  30  minutes  preparatory  time  at  the  initial  terminal, 
Lafayette.  Conductor  Jones,  who  was  in  charge  of  the  crew,  claimed  one 
local  day’s  pay,  which  carried  the  highest  rate  for  any  class  of  service  per- 
formed on  March  9.  Similar  claim  was  made  by  A.  L.  Domingue,  engineer, 
and  his  fireman.  On  March  12  the  three  brakemen  transmitted  with  the 
following  letter  a time  slip  claiming  one  day  in  wrecking  service : 

Lafayette,  La.,  March  12,  1921. 

Superintendent,  Lafayette,  La. 

Dear  Sir:  Please  note  attached  claim  for  time  for  wrecker  service  in  Mor- 
gan City  yard,  as  per  message  attached.  As  Morgan  City  is  our  local  terminal 
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and  arriving  there  and  putting  train  away  completed  our  day’s  work,  the 
wrecker  service  was  a new  assignment  and  we  are  entitled  to  extra  compensa- 
tion. 

J.  Bourge. 

J.  C.  Ketchum. 

H.  S.  Limerick. 

The  rule  applying  to  combination  service  reads  as  follows: 

“ Road  trainmen  performing  more  than  one  class  of  road  service  in  a day 
or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate  applicable  to  any 
class  of  service  performed.  The  overtime  basis  for  the  rate  paid  will  apply 
for  the  entire  trip.” 

The  rule  providing  pay  for  initial  terminal  and  final  terminal  work  is  as 
follows : 

“ Except  as  otherwise  provided,  brakemen  required  to  do  switching  or  per- 
form other  service  at  their  terminals  will  be  paid  for  such  service  as  here- 
inafter provided.  (Any  fractional  part  of  the  first  hour  to  be  considered 
as  one  hour ; when  such  service  consumes  more  than  one  hour,  any  portion 
of  the  last  hour  less  than  30  minutes  to  be  included  with  the  road  time.) 
This  service  to  be  paid  for  irrespective  of  other  time  allowance,  it  being  under- 
stood that  in  computing  overtime,  the  terminal  service  paid  for  will  not  be 
counted  twice.” 

Due  to  the  fact  that  the  crew  performed  switching  in  rerailing  engine  No. 
825,  one  hour’s  pay  in  addition  to  the  local  day’s  pay  was  allowed  for  this 
service. 

The  carrier  holds  that  there  is  no  basis  for  the  claim  filed  by  the  three 
brakemen  for  a day  in  wrecking  service  in  addition  to  the  local  day’s  pay. 
The  entire  service  was  performed  between  the  time  the  crew  reported  for  duty 
at  the  initial  station  and  the  time  it  was  released  from  duty  at  the  final 
terminal.  The  management  does  not  consider  that  two  classes  of  service  were 
involved  in  the  trip  or  day’s  work.  If  two  classes  of  service  were  involved 
in  the  trip  or  day’s  work,  we  hold  that  the  combination-service  rule  applies, 
and  inasmuch  as  the  highest  rate  was  allowed  for  the  entire  service,  the  two 
classes  of  service  rule  has  been  fully  complied  with. 

The  carrier  contends  that  the  rerailing  of  this  engine  at  the  final  terminal 
of  the  local  crew  properly  comes  under  the  rule  providing  arbitrary  com- 
pensation for  work  performed  at  the  final  terminal,  and  the  final  terminal 
rule  has  been  complied  with  by  allowing  this  crew  one  hour’s  pay  for  the 
work  performed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3005. — DOCKET *2569 

Chicago,  III.,  February  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  G.  House,  engineer,  and  P.  Hedlund,  fireman, 
regularly  assigned  on  way-freight  runs  Nos.  25  and  26,  between 
East  St.  Paul,  Minn.,  and  Woodville,  Wis.,  for  100  miles  for  side 
trip  made  January  14,  1922. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  the  date  in  question  the  crew  on  way-freight 
train  No.  25  was  ordered  to  begin  work  at  1 p.  m.  at  Woodville.  At  1.32  p.  m., 
after  having  been  on  duty,  a message  was  sent  by  a train  dispatcher  to  the 
conductor  and  engineer  instructing  them  to  take  the  caboose  and  brakeman 
and  go  to  Weston,  Wis.,  to  assist  in  rerailing  engine  No.  95.  They  left  Wood- 
ville at  2.05  p.  m.,  as  instructed,  and  before  reaching  Elmwood,  Wis.,  the 
dispatcher  received  a message  from  Weston  that  the  crew  had  been  able  to 
rerail  their  engine  themselves  and  would  not  need  help.  The  crew  was  stopped 
at  Elmwood  and  instructed  to  return  to  Woodville,  as  the  engine  had  been  re- 
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railed  and  help  was  not  needed.  It  arrived  back  at  Woodville  at  4.20  p.  m.,  and 
after  having  finished  station  switching  it  departed  at  5.14  p.  m.  and  arrived 
and  tied  up  at  East  St.  Paul  at  9.50  p.  m.,  making  a total  of  8 hours  and  50 
minutes  on  duty.  They  were  paid  continuous  time  from  time  required  to  re- 
port for  duty  until  completion  of  trip. 

Employees'  position—  The  claim  of  the  committee  in  this  case  is  based  on 
the  provisions  of  paragraph  (b),  Article  XI,  of  Supplement  24  to  General 
Order  No.  27,  reading  as  follows: 

“(6)  Engineers,  firemen,  and  helpers  in  pool  or  irregular  freight  service  may 
be  called  to  make  short  trips  and  turn  arounds,  with  the  understanding  that 
one  or  more  turn-around  trips  may  be  started  out  of  the  same  terminal  and 
paid  actual  miles,  with  a minimum  of  100  miles  for  a day,  provided  (1)  that 
the  mileage  of  all  the  trips  does  not  exceed  100  miles;  (2)  that  the  distance 
run  from  the  terminal  to  the  turning  point  does  not  exceed  25  miles;  (3)  that 
engineers,  firemen,  or  helpers  shall  not  be  required  to  begin  work  on  a suc- 
ceeding trip  out  of  the  initial  terminal  after  having  been  on  duty  eight  con- 
secutive hours,  except  as  a new  day,  subject  to  the  first-in-first-out  rule  or 
practice.” 

The  engine  this  crew  was  going  out  on  did  not  arrive  at  Woodville  until 
1.25  p.  m.,  and  the  message  from  the  dispatcher  to  make  the  extra  turn- 
around trip  was  timed  at  1.32  p.  m. 

We  contend  that  under  the  provisions  of  the  above-quoted  rule,  a turn-around 
trip  can  not  be  coupled  with  a straightaway  trip  out  of  a terminal  and  crew 
paid  on  a continuous-time  basis.  This  engine  crew,  being  assigned  regularly  to 
a main-line  way-freight  run  when  required  to  make  a turn-around  trip  on  the 
Spring  Valley  branch  prior  to  leaving  the  terminal  on  the  way-freight  run, 
was  in  unassigned  service  and  on  a separate  assignment  for  which  we 
maintain  it  was  entitled  to  a minimum  of  100  miles. 

Carrier's  position. — This  was,  as  has  been  shown  in  the  statement  of  facts, 
a side  trip  made  during  the  course  of  the  regular  assignment,  as  the  trip  was 
not  ordered  until  the  crew  was  on  duty  and  under  pay  at  Woodville  for  32 
minutes.  They  did  not  start  to  make  the  trip  until  they  had  been  on  duty 
and  under  pay  one  hour  and  five  minutes.  Therefore,  the  trip  was  made 
during  the  course  of  the  regular  assignment,  and  not  before  going  on  duty 
and  under  pay  on  their  regular  assignment.  The  claim  for  100  miles  addi- 
tional for  this  side  trip  was  declined. 

See  decision  of  Railway  Board  of  Adjustment  No.  1 in  case  No.  27/460, 
which  reads  as  follows : 

“Article  X of  Supplement  24  to  General  Order  No.  27  eliminates  all  arbi- 
trages and  special  allowances  applying  to  road  service  other  than  passenger 
under  rules  which  conflict  with  the  payment  of  single  time  in  miles  or  hours 
from  the  time  required  to  report  for  duty  until  released,  except  payment  for 
work  performed  at  initial  and  final  terminals  and  final  terminal  delay. 

“ Under  the  application  of  this  article  the  rule  quoted  is  eliminated  in  so 
far  as  it  applies  to  side  trips  made  between  the  initial  and  final  terminal. 
Side  trips  made  before  starting  on  the  assignment  or  after  completing  the 
assignment  constitute  a separate  service  for  which  not  less  than  a minimum 
day  can  be  allowed.” 

This  position  is  also  sustained  by  decision  of  Railway  Board  of  Adjustment 
No.  1 in  case  No.  2144. 

Our  schedule  makes  no  provision  for  side  trips,  and  we  feel  that  Article 
X,  which  provides  for  single  time  in  miles  or  hours  from  time  required  to  re- 
port for  duty  until  released  from  duty  is  proper  payment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3006.— DOCKET  2570 

Chicago , III.,  February  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  G.  House,  engineer,  and  H.  Holmgren,  fire- 
man, June  13, 1921,  for  100  miles  for  trip  from  East  St.  Paul,  Minn., 
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to  Woodville,  Wis.,  on  way-freight  train  No.  25,  and  100  miles  for 
work-train  service. 

Statement . — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  the  date  in  question  Engineer  House  and  Fire- 
man Holmgren  were  on  way-freight  train  No.  26,  East  St.  Paul  to  Woodville 
freight  station,  which  is  their  terminal  point.  The  crew  picked  up  a car  of 
ties  at  an  intermediate  station,  unloaded  these  ties  as  instructed,  and  while 
unloading  them  at  the  intermediate  station  the  section  foreman  asked  the  con- 
ductor to  go  just  east  of  Johnson  to  allow  the  section  crew  to  throw  off  a few 
ties  that  were  left  on  the  car,  to  avoid  having  to  load  them  on  the  push  car  at 
Johnson  and  move  them  out  to  where  needed.  This  was  about  one-fourth  of  a 
mile  east  of  Johnson  and  was  so  handled.  The  crew  was  paid  continuous  time 
for  the  entire  service. 

Employees’  position. — In  this  case  our  contentions  are  based  on  the  applica- 
tion of  paragraph  (a),  Article  VII  of  Supplement  24  to  General  Order  No.  27, 
and  Section  X of  the  agreement  of  March  1,  1921,  reading  as  follows : 

“Art.  VII.  ( a ) In  all  classes  of  service  covered  by  Article  IV,  100  miles  or 
less,  eight  hours  or  less  (straightaway  or  turn  around)  shall  constitute  a day’s 
work;  miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rates  provided, 
according  to  class  of  engine  or  other  power  used. 

“ Sec.  X.  Except  as  otherwise  provided  in  this  agreement,  or  in  the  hours  of 
service  law  agreements,  crews  will  be  paid  continuous  time  or  miles  between 
terminals,  with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 

Claim  is  made  by  the  carrier  that  this  engine  crew  had  not  arrived  at  its 
terminal  due  to  the  fact  that  it  had  not  entered  the  yards  at  Woodville,  and 
stating  that  it  ran  east  of  Johnson,  a point  on  the  main  line  between  Woodville 
and  Hersey,  Wis. 

The  main-line  switch  connecting  Woodville  yard  with  the  main-line  track 
is  called  Johnson,  and  all  trains  setting  out  or  picking  up  cars  at  Woodville 
enter  and  leave  the  yard  at  this  point.  Woodville  is  designated  in  the  time- 
table as  a station,  and  the  arriving  and  departing  time  of  all  trains  is  shown 
at  this  point.  We  therefore  contend  that  when  this  engine  crew  arrived  at 
Woodville  and  was  required  to  go  beyond  the  switch  (Johnson),  it  ran 
through  the  established  terminal  and  was  then  subject  to  the  provisions  of 
our  schedule  governing  compensation  for  a new  day.  The  crew  claimed  100 
miles  from  East  St.  Paul  to  Woodville  on  the  regular  assignment,  and  100 
miles  for  the  work-train  service  between  Woodville  and  Hersey,  or  a total 
of  200  miles,  but  it  was  allowed  compensation  on  the  basis  of  continuous  time 
for  the  two  trips. 

Carrier’s  position. — On  the  date  in  question  way-freight  train  No.  26  was 
unloading  ties.  On  request  of  the  section  foreman  to  handle  about  20  ties 
on  a push  car,  the  crew  ran  out  one-fourth  of  a mile  east  of  Johnson  on  the 
main  line,  for  the  purpose  of  unloading  these  ties.  The  crew  then  returned 
and  proceeded  to  the  Woodville  freight  station,  which  is  the  terminus  of  the 
run,  using  20  minutes  in  doing  so. 

This  train  in  reaching  Woodville  freight  station,  a point  where  crews  tie 
up,  runs  to  Johnson,  about  1 mile  east  of  Woodville  passenger  station,  and  to 
which  point  it  must  go  in  order  to  back  up  to  Woodville  freight  station. 
Therefore,  the  side  trip  for  which  100  miles  is  claimed  consisted  of  going  one- 
fourth  of  a mile  beyond  Johnson,  the  point  to  which  it  was  necessary  to  go 
to  back  up  to  Woodville  freight  station,  using  20  minutes  in  doing  so  for  the 
purpose  of  unloading  these  ties.  This  side  trip,  as  you  will  note,  was  made 
■during  the  course  of  the  regular  assignment  and  not  before  beginning  or 
after  completing  the  assignment ; therefore,  in  our  opinion,  it  should  be  paid 
for  as  continuous  time,  miles  or  hours,  whichever  may  be  the  greater. 

See  decision  in  case  No.  27/460,  Railway  Board  of  Adjustment  No.  1,  United 
States  Railroad  Administration. 

This  position  is  also  sustained  by  decision  in  case  No.  2144  of  the  same 
Aboard. 

Our  schedule  makes  no  provision  for  side  trips,  and  we  feel  that  Article  X, 
which  provides  for  single  time  in  miles  or  hours  front  time  required  to  report 
for  duty  until  released  from  duty  is  proper  payment. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  disclosed  in  this  case  the  claim  is  denied. 


[No.  3008] 


DECISIONS 


319 


DECISION  NO.  3007.— DOCKET  2571 

Chicago,  III.,  February  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question . — Claim  of  W.  A.  Hermsen,  engineer,  A.  Christian,  fire- 
man, for  an  additional  100  miles  and  26  miles  at  deadhead  rates  for 
trip  made  during  the  course  of  their  regular  assignment  on  March 
30,  1922. 

Statement . — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Hermsen  and  Fireman  Christian,  regu- 
larly assigned  to  way-freight  trains  Nos.  103  and  104  between  Spooner,  Wis., 
and  New  Auburn,  Wis.,  departed  from  Spooner  on  train  No.  103  on  March  30. 
On  arrival  at  Haugen,  Wis.,  16.9  miles  south  of  Spooner,  they  received  instruc- 
tions to  leave  their  train  at  Haugen,  take  their  engine  light  to  Rice  Lake, 
turning  on  wye  at  Tuscobia,  Wis.,  while  en  route  to  Rice  Lake,  and  turn  their 
engine  over  to  crew  on  passenger  train  No.  96  on  arrival ; the  distance  from 
Spooner  to  Rice  Lake,  Wis.,  24.1  miles.  They  were  instructed  to  then  dead- 
head on  train  No.  96  from  Rice  Lake  to  Spooner,  where  they  would  be  fur- 
nished another  engine  to  return  to  Haugen  and  complete  their  regular  assign- 
ment on  train  No.  103.  The  compensation  allowed  for  this  service  was 
continuous  time  at  the  highest  rate  applicable  to  any  class  of  service  per- 
formed from  the  time  required  to  report  at  Spooner  until  released  at  New 
Auburn,  the  final  destination  of  their  assignment. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  3008— DOCKET  2572 

Chicago,  III.,  February  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  for  outside  hostler’s  rate  by  Arthur  Connell,  fire- 
man, assigned  as  hostler  at  Altoona,  Wis. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Mr.  Connell  was  assigned  as  hostler  at  Altoona 
on  the  shift  from  11.30  p.  m.  until  7.30  a.  m.  on  June  27,  28,  29,  and  30 ; 
July  1,  12,  13,  14,  15,  16,  17,  18,  20,  21,  22,  23,  24,  26,  27,  28,  29,  30,  and  31 : 
August  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  24, 
25,  27,  28,  29,  30,  and  31 ; and  September  1,  2,  3,  4,  and  5,  1920. 

On  the  above  dates  a hostler  was  required  to  handle  the  engine  from  the 
engine  house  through  the  yard,  leaving  the  engine  on  one  of  the  yard  tracks 
and  making  no  main-line  movement ; the  engine  was  left  about  100  yards  from 
the  passenger  depot. 

Employees’  position. — Our  contention  in  this  case  is  based  on  the  provisions 
of  Article  XXI  of  Supplement  24  to  General  Order  No.  27  and  question  111 
and  decision  thereon  as  it  appears  in  Interpretation  1 to  Supplement  15  to 
General  Order  No.  27,  reading  as  follows : 

“Article  XXI. — Hostlers  and  Hostler  Helpers 
“ Rates  of  pay 

Per  day 


Inside  hostlers 1 $5.  60 

Outside  hostlers _ __. 1 6.  24 

Helpers 1 5.  04 


1 Rates  as  shown  in  Decision  No.  2, 
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“ The  term  ‘ helper  ’ applies  to  employees  when  used  to  assist  outside  hostlers. 

“Articles  XIII  and  XIV  of  the  yard  rules  shall  apply  to  hostlers  and  hostler 
helpers. 

“Question  No.  111. — To  what  class  of  service  does  the  rate  for  outside  hostlers 
apply?  A . 

“ Decision . — To  hostlers  handling  engines  between  passenger  stations  and 
roundhouses  or  yards  or  on  main  tracks.” 

We  contend  that  Hostler  Connell  is  entitled  to  payment  at  the  rate  provided 
for  an  outside  hostler  for  the  periods  above  referred  to,  due  to  the  fact  that 
during  such  periods  he  was  required  to  handle  engines  between  the  roundhouse 
and  passenger  station,  delivering  the  engine  to  clear  the  main  line  at  said 
station. 

Carrier's  position. — Case  No.  205,  Board  of  Adjustment  No.  1,  Quincy, 
Omaha  & Kansas  City  Railroad  and  engineers  and  firemen,  refers  to  question 
121  in  the  proceedings  of  board  of  arbitration,  reconvened  at  Chicago,  August 
17,  1915.  The  decision  on  question  121  reads  in  part  as  follows: 

“ The  rate  of  $4.20  per  day  of  12  hours  or  less  applies  only  to  such  hostlers 
as  are  required  to  have  a knowledge  of  and  do  make  main-line  movements.” 

Case  No.  731,  Board  of  Adjustment  No.  1,  Denver  & Rio  Grande  Western 
Railroad  system  and  engineers  and  firemen,  refers  to  question  308  in  the 
minutes  of  meeting  of  board  of  arbitration,  reconvened  at  Chicago,  January  4, 
1916. 

Case  No.  496,  Board  of  Adjustment  No.  1,  Oregon-Washington  Railroad  & 
Navigation  Co.  and  engineers  and  firemen,  refers  to  questions  295,  303,  and  308 
in  the  minutes  of  board  of  arbitration. 

The  employees  make  reference  to  question  111  of  Interpretation  1 to  Supple- 
ment 15  to  General  Order  No.  27,  which  reads : 

“Question  No.  111. — To  what  class  of  service  does  the  rate  for  outside  hostler 
apply? 

“Decision. — To  hostlers  handling  engines  between  passenger"  stations  and 
roundhouses  or  yards  or  on  main  tracks.” 

This  hostler  did  not  handle  the  engine  from  the  passenger  station  to  the 
roundhouse,  nor  from  the  passenger  station  to  the  yard,  nor  on  the  main  track, 
and  the  outside  rate  for  hostlers  was  not  allowed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3009.— DOCKET  2573 

Chicago,  III.,  February  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  H.  R.  Wittren,  engineer,  and  E.  Eberhart- 
son,  fireman,  for  100  miles  under  the  held  away  from  home  terminal 
rule  account  of  being  held  at  Knapp,  Wis.,  in  excess  of  16  hours. 
/Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  November  28,  1920,  Engineer  Wittren  and  Fire- 
man Eberhartson  were  deadheaded  to  Knapp  for  helper  service  and  were 
worked  in  helper  service  at  that  point.  On  November  29  their  rest  was  up  at 
2.30  p.  in.,  but  they  were  not  called  for  service  until  4.45  p.  m.  November  30. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  Article  VIII 
of  Supplement  24  to  General  Order  No.  27,  and  Section  I of  agreement  effective 
March  1,  1921,  which  rules  read,  in  part,  as  follows : 

“Akt.  VIII.  Engineers,  firemen,  and  helpers  in  pool  freight  and  in  unassigned 
service  held  at  other  than  home  terminal  will  be  paid  continuous  time  for  all 
time  so  held  after  the  expiration  of  16  hours  from  the  time  relieved  from 
previous  duty,  at  the  regular  rate  per  hour  paid  them  for  the  last  service  per- 
formed. If  held  16  hours  after  the  expiration  of  the  first  24-hour  period,  they 
will  be  paid  continuous  time  for  the  next  succeeding  8 hours,  or  until  the  end 
of  the  24-hour  period  and  similarly  for  each  24-hour  period  thereafter.  Should 


[No.  3010] 


DECISIONS 


321 


an  engineer,  fireman,  or  helper  be  called  for  duty  after  pay  begins,  time  will 
be  computed  continuously,  provided  that  if  overtime  accrues  on  the  trip  that 
portion  of  the  overtime  due  to  starting  pay  at  the  expiration  of  the  16-hour 
period  instead  of  at  the  time  actually  required  to  report  for  duty  shall  be  paid 
at  the  pro  rata  rate,  in  order  that  time  and  one-half  time  for  overtime  will 
not  be  so  applied  as  to  increase  the  rates  paid  for  time  growing  out  of  the 
held  away  from  home  terminal  rule. 

“ For  the  purpose  of  applying  this  rule  the  railroad  will  designate  a home 
terminal  for  each  crew  in  pool  freight  and  in  unassigned  service. 

“ Sec.  1.  The  following  stations  are  designated  as  terminals  for  all  classes 
of  service  other  than  passenger : 

“Eastern  division:  Minneapolis,  home-terminal  west-end  crews;  Altoona, 
home-terminal  east-end  crews.” 

We  contend  that  this  engine  crew  was  in  unassigned  service,  and  that  in  view 
of  the  fact  that  they  were  held  without  employment  at  a point  away  from  the 
home  terminal  from  6.30  a.  m.,  November  29,  until  4.45  p.  in.,  November  30, 
1920,  they  are  entitled  to  compensation  for  100  miles  under  the  provisions  of 
the  above-quoted  rules. 

Carrier's  position. — It  becomes  necessary  at  times  to  deadhead  crews  from 
Altoona,  Wis.,  the  division  point,  to  Knapp,  to  be  used  in  helper  service  on 
Knapp  Hill,  when  additional  helper  service  is  required.  When  men  are  as- 
signed to  this  additional  helper  service  at  Knapp,  Altoona  is  not  considered  a 
home  terminal  for  men  in  that  service.  To  do  so  would  discriminate  against 
the  crew  regularly  assigned  to  that  service  and  would  bring  about  a condition 
that  would  obligate  the  carrier  to  pay  held  away  from  home  terminal  time  to 
crews  in  other  regular  helper  service  at  Hudson  or  any  other  point  where  regu- 
lar helper  service  is  established. 

Crews  in  helper  service  are  guaranteed  by  Article  XVI  of  the  present  wage 
schedule  a minimum  monthly  compensation  of  2.600  miles.  Under  the  circum- 
stances we  do  not  feel  that  the  claim  for  100  miles  for  being  held  at  an  away 
from  home  terminal  can  be  allowed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3010.— DOCKET  2575 

Chicago,  III.,  February  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Engineer  Kent,  May  23,  1920,  for  time  held 
and  not  used  at  Emerson,  Nebr. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Engineer  Kent  at  the  time  was  regularly  assigned 
to  way-freight  trains  Nos.  21  and  22,  with  Sunday  lay-over  at  Emerson.  On 
May  22  he  was  instructed  that  he  would  be  used  to  handle  stock  from  Branch, 
Wis.,  to  Sioux  City,  Iowa,  on  Sunday  afternoon,  May  23,  but  he  was  not 
notified  that  he  would  not  be  used  until  5 p.  m.  May  23,  1920. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  paragraph 
(a),  Article  XI,  of  Supplement  24  to  General  Order  No.  27,  reading  as  follows: 
“(a)  In  all  classes  of  service  other  than  passenger,  engineers’,  firemen’s, 
and  helpers’  time  will  commence  at  the  time  they  are  required  to  report  for 
duty  and  shall  continue  until  the  time  the  engine  is  placed  on  the  designated 
track  or  they  are  relieved  at  terminal.  All  advance  call  time  rules  are  super- 
seded, and  the  management  may  designate  the  time  for  reporting  for  duty.” 

We  contend  that  when  Engineer  Kent  was  advised  that  he  would  be  required 
to  handle  an  extra  stock  train  from  Emerson  to  Sioux  City  Sunday  afternoon, 
May  23,  these  instructions  were  equivalent  to  a call  for  duty  under  the  above- 
quoted.  rule,  as  Engineer  Kent  was  denied  the  right  to  be  his  own  free  agent 
and  his  time  was  consumed  waiting  for  definite  instructions  as  to  wThen  he 
would  depart  from  Emerson  on  the  stock  train.  The  carrier  was  using  his 
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time,  and  we  maintain  that  they  have  no  right  to  an  engineer’s  time  without 
compensating  him  therefor.  In  view  of  this  fact,  we  contend  that  Engineer 
Kent  is  justified  in  his  claim  for  payment  for  a minimum  of  100  miles  on 
May  23,  1920,  and  we  respectfully  request  the  Railroad  Labor  Board  to  sustain 
our  contentions  in  this  case  and  allow  this  engineer’s  claim,  especially  as  the 
fireman  was  notified  and  released  before  9 a.  m.  and  the  engineer  was  allowed 
to  remain  waiting  for  the  call  all  day. 

Carrier's  position. — Emerson  was  the  home  terminal  for  the  crew  and  was 
the  regular  Sunday  lay-over  point.  They  were  advised  on  Saturday,  May  22, 
that  they  would  be  needed  in  the  afternoon  of  Sunday,  the  23d,  to  handle 
stock  from  Emerson  to  Sioux  City.  A message  sent  them  on  Saturday  read  as 
follows : 

“ Will  use  your  crew  to  handle  stock  from  Branch  for  Sioux  City  to-morrow 
afternoon  and  return  to  Emerson  and  go  out  on  No.  21  Monday.” 

On  Sunday  morning,  May  23,  the  following  message  was  sent  to  Emerson 
at  8.21  a.  m. : 

“ Will  not  need  Church  and  crew  to-day.” 

The  message  was  not  delivered  to  Engineer  Kent  until  5 p.  m.  May  23, 
the  fireman  having  been  notified  at  9.15  a.  m.  Time  is  claimed  for  the 
reason  that  Engineer  Kent  was  held  and  not  used.  This  was  their  home 
terminal  and  Sunday  lay-over  point,  and  the  point  where  Engineer  Kent  has 
his  residence  and  lives.  There  is  no  evidence  to  show  that  he  desired  to 
leave  home  that  day  or  that  he  remained  at  home  subject  to  call.  Had  he 
desired  to  leave  home  and  made  any  inquiry  he  would  no  doubt  have  been 
informed  of  the  message  received  at  8.21  a.  m. 

There  is  no  provision  in  our  schedule  for  payment  for  crews  so  held  and 
not  used.  Payment  has  therefore  been  declined. 

See  decision  in  case  No.  1622,  Railway  Board  of  Adjustment  No.  1,  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co.,  and  the  engineers  and  firemen, 
which  reads: 

“ Under  the  circumstances  as  outlined,  in  this  particular  case,  the  claim  is 
denied.” 

The  case  of  Engineer  Kent  is  a similar  one. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons: 

There  is  no  rule  in  effect  or  practice  on  this  carrier  that  author- 
izes or  justifies  the  claim  allowed  by  the  majority  of  the  board. 
This  employee  was  laying  over  at  his  home  terminal,  lost  no  time 
from  his  regular  assignment,  and  it  is  not  just  or  reasonable  to 
allow  him  100  miles  per  day  under  the  circumstances  set  forth  in 
this  case. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  engineer  involved  in  this  dispute  was  regularly  assigned  to 
way-freight  service  for  six  days  per  week  with  a lay-over  at  Emer- 
son, Nebr.,  on  Sunday.  On  Saturday,  May  22,  1920,  the  proper 
officer  of  the  carrier  notified  him  by  message  that  he  would  be  used 
to  handle  stock  to  Sioux  City,  Iowa,  on  Sunday,  May  23,  1920. 
Acting  on  these  instructions  this  engineer  held  himself  in  readiness 
.for  service  at  Emerson  on  that  day,  and  was  thereby  denied  the 
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right  to  use  his  lay-over  day  for  recreation  or  to  absent  himself 
from  Emerson  if  he  chose  to  do  so. 

The  Railroad  Labor  Board  is  justified,  from  a spirit  of  fairness, 
in  sustaining  the  claim  of  the  employees  in  this  dispute. 

W.  L.  McMenimen. 
A.  O.  Wharton. 


DECISION  NO.  3011.— DOCKET  2576 

Chicago , III.,  February  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 

and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  John  Diffendorfer,  engineer,  and  Hugo  Wilk- 
strom,  fireman,  for  eight  hours  at  yard  rates  and  31  miles  at  road 
rates,  December  21,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Diffendorfer  and  Fireman  Wilkstrom 
were  assigned  in  yard  service  in  East  Minneapolis  yard  on  the  shift  from  7 
a.  m.  to  3 p.  m.  During  the  period  of  their  assignment,  and  within  the  hours 
of  their  assignment,  they  were  required  to  handle  Omaha  wrecker  No.  8 from 
8 a.  m.  to  10.30  a.  m.,  a period  of  2 hours  and  30  minutes  in  wrecking  service, 
and  the  crew  was  paid  the  higher,  or  road  rates,  for  the  entire  service. 

Employees'  position. — Our  contention  in  this  case  is  based  on  paragraph  (b), 
Article  XX  of  Supplement  24  to  General  Order  No.  27,  reading  as  follows : 

“(b)  Where  regularly  assigned  to  perform  service  within  switching  limits, 
yard  men  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is 
the  greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed, 
in  addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service.” 

Under  the  application  of  the  above-quoted  rule,  we  contend  that  this  crew 
is  entitled  to  compensation  for  the  time  consumed  in  wrecker  service  at  road 
rates,  in  addition  to  the  regular  yard  pay  and  without  any  deduction  there- 
from for  the  time  so  consumed. 

Carrier's  position. — The  engineers’  and  firemen’s  schedule,  under  the  heading 
“ Switching  service,”  on  page  5,  has  a rule  covering  this  service,  which  reads 
as  follows : 

“ Engineers  and  firemen  in  yard  and  transfer  service  required  to  perform 
wreck  service  a portion  of  the  day  or  night,  or  work  service  in  excess  of  two 
hours,  day  or  night,  or  to  help  freight  trains  beyond  first  passing  track  out- 
side of  yard  limit  board,  will  be  allowed  the  highest  rate  for  any  class  of 
service  performed  during  the  day  or  night. 

“ The  purpose  of  this  rule  is  to  apply  the  award  as  to  work  or  wreck  service 
and  to  determine  when  a yard  or  transfer  engine  helping  freight  trains  changes 
classification  and  rate,  and  in  no  way  effects  present  assignment  of  switch, 
transfer,  or  helper  service.” 

This  service  was  all  performed  within  the  hours  of  regular  assignment 
within  yard  limits. 

Our  schedule  rule  as  to  payment  for  wrecking  service  in  yards  was  not 
changed  by  General  Order  No.  27  and  supplements  thereto.  The  employees 
were  paid  the  higher  rate,  the  wrecking  rate,  which  is  higher  than  yard  rate, 
for  the  entire  day,  and  which  we  maintain  is  the  proper  rate. 

See  decision  in  case  No.  27/231,  Railway  Board  of  Adjustment  No.  1,  Penn- 
sylvania Railroad  system,  and  engineers  and  firemen.  The  decision  reads : 

“ If  the  service  performed  by  this  crew  is  properly  classified  a;s  wreck-train 
service  and  was  paid  for  at  higher  than  yard  rates  prior  to  effective  dates 
(Supplements  Nos.  15  and  24),  the  higher  rates  shall  apply  for  the  day’s  work, 


324 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3013] 


Claim  for  two  hours’  arbitrary  payment  at  road  rates  in  addition  to  day’s 
pay  in  yard  service  is  denied.” 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3012.— DOCKET  2597 

Chicago,  III.,  February  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Adoption  of  proposed  rule  7 of  schedule  agreement, 
relative  to  allowing  switch  engines  to  be  placed  in  service  tempo- 
rarily without  being  equipped  with  headlight,  with  footboard  on 
front  and  rear,  and  with  grab  irons. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Rule  7,  general  yard  rules,  Western  Maryland 
agreement,  effective  January  1,  1917,  reads  as  follows : 

“All  engines  working  in  the  yard  or  transfer,  whether  regular  or  relief, 
shall  be  equipped  with  a headlight,  and  with  footboard  on  front  and  rear,  also 
grab  irons.  # 

“Any  engine  temporarily  assigned  to  switching  service  shall  be  so  equipped 
at  the  first  opportunity  if  such  engine!  is  to  be  continued  in  that  service  more 
than  one  trick.” 

The  employees  contend  that  the  last  paragraph  of  the  above  rule  should  be 
eliminated. 

Decision. — The  record  in  this  case  shows  that  the  parties  hereto  at 
the  hearing  in  this  case  agreed  that  the  questions  involved  therein 
should  be  remanded  for  further  consideration  by  the  parties  and 
that  failing  to  reach  an  agreement,  the  case  would  be  resubmitted  to 
the  board.  No  such  resubmission  having  been  received,  the  case  is 
dismissed. 


DECISION  NO.  3013.— DOCKET  2610 

Chicago,  III.,  February  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  St.  Louis,  Brownsville  & Mexico  Railway  Co. 

Question. — Claim  of  engineers  and  firemen  for  one  hour’s  pay  for 
supplying  engine. 

Statement. — The  submission  contained  the  following: 

Employees ’ position. — Section  B of  article  29  in  our  current  schedule  provides 
that  roundhouse  foremen  will  supply  engines  at  terminals,  but  that  engineers 
will  be  held  responsible  for  knowing  that  engines  are  properly  supplied. 

We  have  an  agreement  with  the  carrier  that  where  engines  are  not  supplied 
by  their  terminal  force  one  hour  will  be  allowed  to  each  engine  crew  when  it 
is  required  to  supply  engines. 

The  carrier,  in  January,  1921,  issued  a bulletin  stating  that  thereafter  no 
more  fuel  would  be  furnished  to  engines  at  their  Houston,  Tex.,  terminal,  and 
that  engine  crews  coming  into  Houston  would  take  a full  tank  at  Algoa,  Tex., 
a point  30  miles  from  Houston,  in  order  to  get  them  back  to  Algoa  for  fuel. 

The  employees  were  informed  by  the  carrier,  when  we  protested  against  the. 
inauguration  of  this  practice,  that  the  freight  rate  on  fuel  oil  into  Houston  was 
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so  high  that  it  was  forced  to  discontinue  handling  fuel  oil  into  this  point,  and 
that  it  was  therefore  receiving  it  at  Algoa. 

At  this  time  the  Gulf  Coast  Lines  were  having  their  fuel  oil  handled  from 
Galveston.  Tex.,  to  Houston  over  the  Gulf,  Colorado  & Santa  Fe  Railway,  and 
by  accepting  this  fuel  at  Algoa,  which  is  our  junction  point  with  the  Gulf, 
Colorado  & Santa  Fe  Railway  Co.,  they  made  a considerable  saving  in  freight 

charges.  . , . 

We  contend  that  under  the  schedule  engines  should  have  been  supplied  in 
Houston,  or,  if  for  any  reason  the  carrier  saw  fit  to  discontinue  supplying 
engines  at  this  point,  engine  crews  should  be  paid  for  this  service  under  the 
agreement  we  have  covering  this  condition. 

Carrier's  position. — Section  B,  article  29,  of  the  current  schedule  of  working 
conditions  covering  this  question  reads: 

“ Engineers  and  firemen  will  not  be  required  to  do  any  work  on  engines,  such 
as  filling  grease  cups,  set  up  wedges,  clean  or  repair  headlight,  or  put  engines 
over  turntable  where  company  has  facilities  for  doing  same.  Where  engines 
are  pooled  a competent  inspector  shall  be  furnished.  Engineers  will  inspect 
engines  from  outside  and  report  necessary  work  to  be  done.  Roundhouse 
foreman  will  be  responsible  for  following  equipment  on  locomotives  leaving 
terminals:  Car  replacers,  jacks,  bars,  switch  chains,  pinch  bars,  and  journal 
bearings;  roundhouse  foremen  will  put  supplies  on  engines,  but  engineers  will 
be  held  responsible  for  knowing  that  engines  are  properly  supplied.” 

Algoa,  the  point  where  men  were  required  to  take  oil,  is  located  30  miles  from 
Houston  and  is  an  intermediate  fuel-oil  station.  It  has  no  connection  whatever 
with  terminal  rules  or  practices.  The  taking  of  oil  at  that  station  can  only  be 
considered  in  the  same  light  as  that  of  taking  water  at  any  water  station  along 
the  line. 

No  schedule  rules  or  practices  are  violated  by  the  bulletin  and  the  committee 
has  nothing  on  which  to  base  the  claim.  They  are  paid  miles  or  hours  for  the 
time  on  the  road,  and  therefore  fully  compensated  for  all  service  performed. 
To  establish  an  arbitrary  hour  for  taking  oil  at  this  point  would  require  a 
duplicate  payment  for  service  performed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3014.— DOCKET  2611 

Chicago,  III.,  February  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  St.  Louis,  Brownsville  & Mexico  Railway  Co. 

Question. — Claim  for  200  miles  per  day  on  runs  7 and  8 between 
Harlingen,  Tex.,  and  Sam  Fordyce,  Tex. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — The  carrier  has  bulletined  this  run  a turn  around  with 
Harlingen  as  the  home  terminal.  We  claim  under  section  A,  article  34,  in  the 
current  schedule,  that  this  run  should  be  paid  100  miles  from  Harlingen  to  Sam 
Fordyce,  that  a new  trip  should  begin  upon  leaving  Sam  Fordyce,  and  that  the 
crew  should  be  paid  100  miles  from  Sam  Fordyce  to  Harlingen.  Section  A of 
article  34  reads  as  follows : 

“ Military  train  clause  of  November  10,  1916,  agreed  that  the  end  of  all  exist- 
ing branch  lines,  except  Hidalgo  branch,  will  be  fixed  terminals  for  all  except 
regular  assigned  service.  Agreed  that  Mission  will  be  fixed  terminal  for  all 
except  strictly  military  train  service  and  crews  regularly  assigned  between 
Sam  Fordyce  and  other  fixed  terminals.” 

This  rule  was  placed  in  the  schedule  for  the  purpose  of  giving  the  carrier  the 
privilege  of  tying  up  crews  at  Mission,  Tex.,  instead  of  running  them  through  to 
Sam  Fordyce,  which  was  the  end  of  this  branch.  The  carrier  has  terminal 
facilities  at  Mission,  which  lies  15  miles  from  the  end  of  this  branch.  The  char- 
acter of  the  business  makes  it  unnecessary  in  a great  many  cases  for  crews  to 
be  run  any  further  than  Mission. 
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It  was  the  intention  of  this  article  to  give  the  carrier  the  privilege  of  using 
Mission  as  a terminal  when  they  so  desired,  and  also  fix  Sam  Fordyce  as  the 
terminal  in  the  event  trains  were  run  through  Mission  and  that  terminal 
ignored.  The  carrier  until  recently  has  recognized  this  and  has  bulletined  jobs 
according  to  our  understanding  of  this  article. 

Until  recently  we  have  had  two  local  runs  on  this  branch  advertised  between 
Sam  Fordyce  and  Harlingen,  which  recognized  Sam  Fordyce  as  a regular  fixed 
terminal.  During  this  time  we  also  had  a freight  run  advertised  between 
Mission  and  Harlingen,  where  Mission  was  used  as  a fixed  terminal. 

Trains  Nos.  7 and  8 are  first-class  trains,  and  as  a rule  handle  only  passenger 
equipment  between  Harlingen  and  Mission.  From  Mission  to  Sam  Fordyce 
and  return  they  are  used  as  a local  freight  run. 

The  carrier  contends  that  it  is  at  liberty  under  this  article  to  run  crews 
through  Mission  and  use  Sam  Fordyce  as  an  intermediate  point,  thereby  entirely 
disregarding  both  terminals. 

Cartier's  position. — The  Hidalgo  branch  of  the  St.  Louis,  Brownsville  & 
Mexico  Railway  extends  from  Harlingen,  on  the  main  line,  to  Sam  Fordyce,  a 
distance  of  58%  miles.  Mission  is  located  on  the  branch,  a distance  of  40 
miles  from  Harlingen. 

During  1916,  when  troops  were  sent  to  the  Mexican  border,  a large  military 
station  was  established  at  McAllan,  Tex.,  34  miles  from  Harlingen.  With 
troops  being  sent  to  an  intermediate  point  it  was  necessary  for  the  carrier  and 
the  employees  to  get  together  and  reach  some  sort  of  a supplemental  agree- 
ment as  to  terminals  for  this  service.  The  rule  quoted  in  the  employees’  sub- 
mission resulted  from  the  agreement  reached.  The  rule  reads  as  follows : 

“ Sec.  A.  Military  train  clause  of  November  10,  1916,  agreed  that  the  ends 
of  all  existing  branch  lines,  except  Hidalgo  branch,  will  be  fixed  terminals  for 
all  except  regular  assigned  service.  Agreed  that  Mission  will  be  a fixed  termi- 
nal for  all  except  strictly  military  train  service  and  crews  regularly  assigned 
between  Sam  Fordyce  and  other  fixed  terminals. 

“ Sec.  B.  Agreed  that  the  following  will  be  fixed  terminals  for  crews  of 
strictly  military  trains,  handling  men  and  necessary  supplies  and  equipment, 
accompanying  same ; Houston,  Kingsville,  Brownsville,  Harlingen.  Mission, 
Fordyce,  and  ends  of  all  other  existing  branch  lines.  South  of  Kingsville 
crews  of  strictly  military  trains  destined  to  Brownsville  or  Sam  Fordyce  will 
not  be  regarded  as  having  run  through  Harlingen  or  Mission  terminals.” 

Due  to  the  business  depression  in  this  section  of  the  country  it  was  neces- 
sary to  reduce  train  service  on  the  branch  to  a considerable  extent  and  trains 
Nos.  7 and  8,  first-class  passenger  trains  formerly  running  between  Browns- 
ville and  Sam  Fordyce,  and  local  trains  Nos.  131  and  132,  running  between 
Harlingen  and  Sam  Fordyce,  were  discontinued.  Trains  Nos.  7 and  8 estab- 
lished as  mixed  service  with  mixed-train  rates  of  pay,  a turn-around  run 
between  Harlingen  and  Sam  Fordyce,  and  the  runs  were  so  bulletined. 

The  bulletin  and  present  method  of  payment  is  in  accord  with  section  A 
of  article  34,  and  particular  attention  is  directed  to  the  last  portion,  which 
reads,  “ Agreed  that  Mission  will  be  a fixed  terminal  for  all  except  strictly 
military  train  service  and  crews  regularly  assigned  between  Sam  Fordyce  and 
other  fixed  terminals.” 

Section  B,  article  4,  of  the  agreement  provides  that  100  miles  straight- 
away or  turn  around  shall  constitute  a day’s  work,  and  to  endeavor  to  con- 
strue the  rule  quoted  by  the  employees  as  preventing  the  establishment  of  a 
regular  turn  around  by  bulletin  is  an  incorrect  application. 

The  total  distance  covered  by  this  run  on  a turn-around  basis  is  107  miles 
per  day  for  which  the  employees  are  endeavoring  to  secure  two  days’  pay,  not 
covered  by  any  provision  in  the  schedule. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DISSENTING  OPINION 

I dissent.  In  my  opinion  there  is  a rule  set  up  in  the  agreement 
and  the  carrier  was  not  within  its  rights  in  requiring  the  men  to  do 
the  work  without  paying  them  or  entering  into  negotiations  to 
change  the  terminals. 


W.  L.  McMenimen. 
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DECISION  NO.  3015.— DOCKET  1887 

Chicago,  III.,  February  24,  1925 

American  Federation  of  Railroad  Workers  v.  Boston  & Maine  Railroad 

Question. — Shall  the  American  Federation  of  Railroad  Workers 
be  allowed  to  represent  members  of  that  organization  in  train  service 
for  the  purpose  of  adjusting  grievances? 

Statement. — The  representatives  of  the  American  Federation  of 
Railroad  Workers  state  that  every  reasonable  effort  was  made  to 
arrange  for  a conference  with  the  carrier  for  the  purpose  of  amicably 
adjusting  the  question  of  the  right  of  that  organization  to  repre- 
sent certain  train-service  employees  who  were  members  of  the 
organization,  but  the  carrier  refused  to  meet  them. 

The  representatives  of  the  carrier  state  that  after  Decision  No.  119 
(II,  R.  L.  B.  87)  was  promulgated  it  was  felt  that  the  principles 
included  in  Exhibit  B,  which  were  a part  of  that  decision,  war- 
ranted their  handling  grievances  with  the  representatives  of  the 
American  Federation  of  Railroad  Workers  covering  classes  of  em- 
ployees included  within  the  scope  of  that  decision,  and  they  so  ar- 
ranged ; but  as  the  decision  did  not  cover  employees  in  train,  engine, 
and  telegraph  service,  they  did  not  feel  warranted  in  handling  the 
grievances  of  those  employees  with  representatives  of  the  American 
Federation  of  Railroad  Workers. 

The  representatives  of  the  carrier  also  state  that  agreements  are 
in  effect  between  the  carrier  and  the  Brotherhood  of  Locomotive 
Engineers,  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen, 
and  the  Order  of  Railroad  Telegraphers,  and  that  there  is  no  ques- 
tion but  that  an  overwhelming  majority  of  its  train,  engine,  and 
telegraph  employees  are  affiliated  with  those  organizations  and  are 
represented  by  them ; but  there  is  no  greater  reason  why  the  carrier 
can  not  deal  with  the  representatives  of  the  American  Federation  of 
Railroad  Workers  in  the  handling  of  grievances  under  the  agree- 
ments held  by  the  five  organizations  named  herein  for  men  in  train, 
engine,  and  telegraph  service  than  in  handling  grievances  under 
agreements  covering  other  classes. 

It  is  further  stated  by  the  representatives  of  the  carrier  that  the 
representatives  of  the  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  Order  of  Rail- 
way Conductors,  Brotherhood  of  Railroad  Trainmen,  and  Order  of 
Railroad  Telegraphers  served  notice  on  the  carrier  that  any  con- 
ferences held  with  the  representatives  of  the  American  Federation  of 
Railroad  Workers,  or  any  other  organization,  to  discuss  working 
conditions,  rates  of  pay,  or  personal  grievances  of  the  classes  of 
employees  represented  by  those  organizations  would  be  regarded  by 
them  as  a violation  of  the  contracts  now  existing  between  those 
organizations  and  the  carrier. 

Oral  hearing  was  conducted  on  this  dispute  on  May  1,  1922,  at 
which  representatives  of  the  Brotherhood  of  Railroad  Trainmen, 
Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive 
Firemen  and  Enginemen,  and  the  American  Federation  of  Railroad 
Workers  appeared  but  no  representative  appeared  for  the  carrier. 
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The  representatives  of  the  Brotherhood  of  Railroad  Trainmen, 
Brotherhood  of  Locomotive  Engineers,  and  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen  stated  that  they  have  had  an 
agreement  with  the  carrier  governing  wages  and  working  conditions 
for  men  in  engine,  train,  and  yard  service  for  many  years,  and  they 
therefore  objected  to  the  American  Federation  of  Railroad  Workers, 
or  any  other  so-called  organization,  being  given  consideration  before 
the  board  in  any  matter  that  involves  the  rights,  wages,  or  working 
conditions  of  the  employees  represented  by  those  organizations.  The 
representative  of  the  American  Federation  of  Railroad  Workers 
stated  that  about  100  train-service  employees  severed  their  connec- 
tions with  the  train-service  organizations  and  instituted  a lodge  of 
the  American  Federation  of  Railroad  Workers;  but  when  they  at- 
tempted to  take  up  grievances  with  the  representatives  of  the  car- 
rier, the  latter  refused  to  enter  into  negotiations  for  the  purpose  of 
adjusting  grievances  the  men  had  at  that  time. 

Decision. — Yes.  The  Railroad  Labor  Board  has  heretofore  de- 
cided the  question  involved  in  this  dispute  and  the  parties  hereto 
are  referred  to  Decision  No.  70  (II,  R.  L.  B.  45),  which  the  board 
holds  disposes  of  the  present  case. 


DECISION  NO.  3016.— DOCKET  2635 

Chicago,  III.,  February  2Jf,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  C.  F.  Haydon,  brakeman,  Eagle  Pass  branch, 
for  one  hour  overtime  for  performing  switching  not  in  connection 
with  the  branch  train  at  Spofford,  Tex. 

Statement. — The  submission  contained  the  following: 

Employees’  position. — The  Eagle  Pass  branch  extends  from  Eagle  Pass,  Tex., 
a point  on  the  Mexican  border,  35  miles  north  to  Spofford,  a point  on  the  main 
line  of  the  Southern  Pacific  Railroad. 

The  passenger  run  assigned  to  this  branch  makes  a round  trip  daily  and 
handles  a sleeper  from  the  National  Railways  of  Mexico,  connecting  with 
main-line  passenger  train  No.  110  at  Spofford.  At  times  train  No.  110  carries 
a special  car  on  the  rear  end,  and  the  branch  run  in  such  instances  is  re- 
quired to  cut  the  Mexican  sleeper  in  ahead  of  the  special  car.  When  there  - 
is  no  special  car  on  this  passenger  train  the  branch  run  merely  places  the 
Mexico  sleeper  on  the  rear  end,  in  which  cases  no  claim  for  overtime  is  made, 
but  for  the  switching  on  train  No.  110  not  in  connection  with  the  branch  train 
overtime  is  claimed  under  the  provisions  of  section  9 of  Article  V,  reading  as 
follows : 

“ It  is  understood  that  necessary  switching  at  intermediate  stations  on 
branches  will  be  done  by  crews  on  branch  runs,  but  only  such  switching  will 
be  required  of  branch  crews  at  main-line  stations  as  pertains  to  their  own 
trains,  except  in  cases  of  emergency,  in  which  cases  the  service  will  be  paid 
for  as  overtime  at  regular  rates,  irrespective  of  time  on  road,  any  fractional 
part  of  the  first  hour  to  be  considered  an  hour ; provided,  that  crews  on  the 
Eagle  Pass  freight,  Mamou,  Cypremort,  and  Lockport  mixed  runs  will  do 
switching  at  main-line  stations  as  specified  in  the  tabulation  of  branch  runs 
without  extra  compensation  in  addition  to  switching  their  own  trains,  as  re- 
quired by  this  section.” 

That  part  of  the  above  rule  providing  arbitrary  payment  between  initial 
and  final  terminal  was  annulled  by  Supplement  25  to  General  Order  No.  27 
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so  far  as  freight  and  mixed  service  was  concerned.  However,  the  rule  still 
applies  and  is  still  in  full  force  and  effect  in  regard  to  passenger  service. 

The  employees  hold  that  the  switching  service  at  Spofford  when  the  branch 
crew  is  required  to  switch  train  No.  110  in  order  to  place  the  Mexico  sleeper 
in  the  desired  position  comes  within  the  pay  provisions  of  the  above  rule, 
and  the  hour  overtime  as  claimed  should  be  allowed. 

Carrier's  position.—' This  dispute  arose  on  the  Houston  operating  division  of 
the  Galveston,  Harrisburg  & San  Antonio  Railway.  The  main  line  of  the 
Houston  operating  division  extends  from  Houston,  Tex.,  to  Del  Rio,  Tex.,  a 
distance  of  379.74  miles.  The  Galveston,  Harrisburg  & San  Antonio  Railway 
Co.  owns  and  operates  a branch  extending  from  Spofford  (a  point  on  the  main 
line  36.86  miles  east  of  Del  Rio)  to  Eagle  Pass,  a distance  of  35.45  miles. 

The  passenger  service  on  this  branch  line  is  taken  care  of  by  a mixed  train 
operating  between  San  Antonio  and  Eagle  Pass  and  a passenger  train  operat- 
ing between  Eagle  Pass  and  Spofford. 

Brakeman  Haydon,  at  the  time  of  this  claim,  was  assigned  to  branch  pas- 
senger run  operating  as  trains  Nos.  225  and  226,  this  run  being  operated  and 
paid  for  under  the  8 within  10  hour  short  turn-around  passenger  rule,  Eagle 
Pass  being  the  initial  station  and  Spofford  the  turn-around  point. 

Train  No.  226  from  Eagle  Pass  connects  at  Spofford  with  the  main-line 
train  No.  110,  which  is  designated  as  the  “ Sunset  Express  ” and  is  a trans- 
continental passenger  train  operating  from  San  Francisco,  Calif.,  to  New 
Orleans,  La. 

At  the  time  of  this  claim  branch  train  No.  226  was  handling  daily  a sleeper 
from  Eagle  Pass  to  be  attached  to  train  No.  110  at  Spofford.  It  was  a part 
of  the  regular  duties  of  the  branch  crew  to  place  this  sleeper  on  main-line 
train  No.  110,  for  which  no  arbitrary  was  claimed  or  due  under  the  provisions 
of  the  wage  schedule. 

On  October  17,  1921,  train  No.  110  was  handling  a business  car,  which  was  on 
the  rear  end  of  the  train.  The  sleeper  from  the  Eagle  Pass  branch  was 
placed  in  train  No.  110  ahead  of  the  business  car,  and  for  making  this  move- 
ment Brakeman  Haydon  claimed  one  arbitrary  hour  under  section  9,  Article 
Y,  of  the  trainmen’s  schedule,  effective  January  1,  1913. 

The  Eagle  Pass  branch  passenger  run  is  carried  in  the  tabulation  under 
section  9 of  Article  V,  quoted  above,  which  provides  that  a crew  will  switch 
its  own  train  at  Spofford. 

Brakeman  Haydon  is  the  only  member  of  the  branch  crew  making  claim  for 
this  time. 

The  carrier  holds  that  there  is  no  basis  for  this  claim  for  the  following 
reasons : 

(a)  The  schedule  provides  that  crews  on  the  Eagle  Pass  branch  passenger 
run  will  switch  its  own  train  at  Spofford.  The  switching  performed  by  the 
branch  crew  in  placing  the  sleeper  brought  in  by  them  from  the  branch  on 
train  No.  110  was  switching  in  connection  with  their  own  train,  therefore, 
there  is  no  basis  for  the  claim  for  an  arbitrary  switching  hour. 

(&)  The  provisions  under  the  schedule  for  switching  their  own  train  at 
main-line  points  require  that  branch  crews  place  the  cars  they  bring  into  the 
main-line  station  at  any  place  within  the  limits  of  that  station  required  by  the 
carrier,  and  that  they  switch  out  from  any  location  the  cars  they  are  to  take 
out.  This  handling  has  been  the  prevailing  practice  under  the  rule  for  years. 
This  is  the  first  claim  filed  for  arbitrary  time. 

(c)  There  would  be  as  much  justification  for  a claim  for  arbitrary  pay  for 
switching  a car  to  the  house  track  which  had  been  brought  in  by  a branch 
train,  or  switching  out  from  the  house  track  a car  which  was  to  be  moved  by 
a branch  train,  as  there  is  for  the  claim  filed  by  Brakeman  Haydon.  Under 
the  language  “ switching  own  train  at  Spofford,”  branch  crews  are  required 
to  place  train  or  cars  brought  in  at  any  point  within  the  station  limits  at 
Spofford,  although  such  movement  may  require  the  handling  of  other  cars  at 
the  station.  The  same  condition  is  applicable  in  the  switching  out  of  cars 
which  are  to  be  moved  by  the  branch  train. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3017.— DOCKET  2636 

Chicago,  III.,  February  24,  1D25 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  B.  M.  Moseley,  brakeman,  for  pay  for  dead- 
head trip  from  San  Antonio,  Tex.,  to  Glidden,  Tex. 

Statement. — The  submission  contained  the  following : 

Employees’  position. — On  October  7,  1921,  Brakeman  Moseley,  assigned  to  the 
extra  brakemen’s  list  at  San  Antonio  was  called  to  deadhead  from  San  An- 
tonio to  Glidden,  a distance  of  120  miles,  to  fill  the  place  of  a brakeman  who 
had  to  leave  his  crew  at  Glidden,  the  outlying  terminal  for  the  San  Antonio- 
Glidden  subdivision,  and  return  at  once  to  San  Antonio  on  account  of  sickness 
of  a member  of  his  family. 

The  vacancy  filled  by  Brakeman  Moseley  was  on  a through-freight  crew 
operating  between  San  Antonio  and  Glidden  with  the  home  terminal  at  San 
Antonio. 

Pay  for  the  trip  from  San  Antonio  to  Glidden  was  declined  by  the  carrier. 
Claim  for  deadhead  pay  is  made  under  article  19  of  the  current  agreement 
reading  as  follows : 

“ Regular  crews  will  be  paid  full  time  for  deadheading.  When  deadhead- 
ing crews,  the  first  crew  out  shall  deadhead,  the  crew  second  out  shall  run 
the  train,  except  where  irregular  or  made-up  passenger  crews  deadhead  they 
will  not  disturb  the  crews  on  their  assignment.  Trainmen  deadheading  at 
their  own  request  to  and  from  positions  to  which  their  seniority  entitles  them, 
when  deadheading  to  branches  or  outlying  runs  or  positions  to  relieve  men 
who  are  laying  off  of  their  own  accord,  or  men  transferred  to  fill  permanent 
vacancies  on  branches  or  outlying  runs,  in  which  case  the  company  will  be 
put  to  no  expense  for  deadheading,  unless  the  man  so  transferred  displaces 
a junior  man  who  had  been  deadheaded  to  such  run  or  position  at  the  com- 
pany’s instance  under  the  provisions  of  this  article,  in  which  case  the  junior 
man  so  displaced  will  be  paid  for  deadheading  back  to  headquarters  or  to 
another  position.  Men  deadheading  to  and  from  branches  or  outlying  runs 
to  relieve  men  sick  or  injured  or  held  off  for  court  or  other  duty  at  the  com- 
pany’s instance,  will  be  paid  full  time  for  deadheading.” 

Under  the  above  rule  there  are  three  exceptions  in  which  brakemen  are  not 
paid  for  deadhead  service,  and  these  exceptions  are  as  follows:  ( a ) Trainmen 
deadheaded  at  their  own  request  to  and  from  positions  to  which  their  seniority 
entitles  them;  (&)  trainmen  deadheaded  to  branches  or  outlying  runs  or 
positions  to  relieve  men  who  are  laying  off  of  their  own  accord ; and  (c) 
trainmen  deadheading  to  branches  or  outlying  runs  or  positions  to  relieve  men 
transferred  to  fill  permanent  vacancies  on  branches  or  outlying  runs. 

Brakeman  Moseley’s  claim  does  not  fall  within  any  of  the  three  exceptions. 
He  was  not  deadheaded  at  his  own  request,  nor  was  he  deadheaded  to  any  out- 
lying run  or  positions.  The  employees  understand  that  Brakeman  Moseley  is 
entitled  to  pay  under  the  rule  of  the  agreement  for  the  deadhead  trip  from 
San  Antonio  to  Glidden. 

Carrier’s  position. — This  claim  arose  on  the  Houston  operating  division  of 
the  Galveston,  Harrisburg  & San  Antonio  Railway.  The  main  line  of  the 
Houston  operating  division  extends  from  Houston  to  Del  Rio,  Tex.,  a distance 
of  379.74  miles.  The  first  through-freight  district  west  from  Houston  extends 
to  Glidden,  a distance  of  88.30  miles.  Houston  is  the  home  terminal  and 
Glidden  the  away-from-home  terminal  for  through-freight  crews  operating  on 
this  district.  The  second  through-freight  district  extends  from  Glidden  to 
East  yard,  San  Antonio,  a distance  of  120.28  miles.  East  yard,  San  Antonio, 
is  the  home  terminal  and  Glidden  is  the  away-from-home  terminal  for  through- 
freight  crews  operating  on  this  district.  The  third  through-freight  district 
west  from  East  yard,  San  Antonio,  extends  to  Del  Rio,  a distance  of  171.16 
miles.  East  yard,  San  Antonio,  is  the  home  terminal  and  Del  Rio  is  the  away- 
from-home  terminal  for  through-freight  crews  operating  on  this  district. 

The  Galveston,  Harrisburg  & San  Antonio  Railway  Co.  owns  a branch  line 
extending  from  Glidden  to  Lagrange,  a distance  of  25.22  miles.  The  passenger 
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and  freight  service  on  this  branch  is  taken  care  of  by  a mixed  train  making  a 
round  trip  daily,  except  Sunday,  between  Lagrange  and  Glidden.  Whenever 
extra  service  is  required  on  this  branch  crews  out  of  the  Glidden-San  Antonio 
district  pool  are  used.  There  is  no  extra  list  maintained  at  Glidden  for  train- 
men, and  whenever  vacancies  occur  at  Glidden  it  is  always  necessary  to  dead- 
head a man  from  the  extra  list  which  is  maintained  at  San  Antonio. 

On  October  7,  1921,  Brakeman  Moseley  deadheaded  from  San  Antonio  to 
Glidden  to  relieve  Brakeman  Dye,  who  was  assigned  to  a through-freight  crew 
in  the  Glidden-San  Antonio  pool.  This  crew  had  left  San  Antonio  on  October 
6,  made  a trip  on  the  Lagrange  branch  on  October  7 in  work-train  service,  and 
tied  up  on  the  night  of  October  7 at  Glidden,  where  Brakeman  Dye  laid  off  of 
his  own  accord  on  account  of  illness  in  his  family,  and  at  his  request  he  was 
permitted  to  go  to  San  Antonio  on  the  first  train.  Brakeman  Moseley  left 
San  Antonio,  deadheading  on  train  No.  110,  at  11.30  p.  m.  October  7,  arrived  at 
Glidden  at  3.50  a.  m.  October  8,  and  reported  for  service  in  Brakeman  Dye’s 
place.  The  through-freight  crew,  with  Brakeman  Moseley  filling  Brakeman 
Dye’s  place,  departed  from  Glidden  at  4.40  a.  m.  on  October  8 in  pool-freight 
service  and  arrived  at  San  Antonio  at  5.10  p.  m.  the  same  date.  Brakeman 
Moseley  made  claim  for  deadhead  time  to  Glidden,  which  was  declined  because 
the  deadhead  trip  was  for  the  purpose  of  relieving  a man  who  had  laid  off  of 
his  own  accord. 

Article  19  of  the  brakemen’s  schedule  has  been  previously  quoted,  and  the 
carrier  holds  that  there  is  no  basis  for  this  claim  under  its  provisions  or  the 
practices  which  have  obtained  thereunder.  In  this  case  Brakeman  Dye,  the 
regular  assigned  man,  was  laying  off  of  his  own  accord,  and  Brakeman  Moseley 
was  deadheaded  to  the  position  which  Brakeman  Dye  gave  up  at  Glidden,  an 
outlying  point.  Attention  is  directed  to  the  language  of  the  rule,  reading, 
“ When  deadheading  to  branches  or  outlying  runs  or  positions,”  from  which  it 
is  clear  that  the  rule  was  intended  to  exempt  the  carrier  from  paying  extra 
men  deadhead  time  when  deadheading  to  outside  points,  away  from  the  point 
where  the  extra  list  is  maintained  to  relieve  men  laying  off  of  their  own  accord. 
The  rule  clearly  provides  that  deadhead  time  will  not  be  allowed  under  the 
following  circumstances : 

Trainmen  deadheading  at  their  own  request  to  and  from  positions  to  which 
their  seniority  entitled  them. 

When  deadheading  to  branches  to  relieve  men  who  are  laying  off  of  their  own 
accord  or  men  transferred  to  fill  permanent  vacancies  on  branches  or  outlying 
runs. 

When  deadheading  to  outlying  runs  (not  branches)  to  relieve  men  who  are 
laying  off  of  their  own  accord  or  men  transferring  to  fill  permanent  vacancies 
on  branches  or  outlying  runs. 

When  deadheading  to  positions  which  are  not  on  branches  or  outlying  runs, 
but  away  from  point  where  extra  list  is  maintained,  to  relieve  men  who  are 
laying  off  of  their  own  accord. 

Article  19  was  framed  especially  to  prevent  payment  of  deadhead  time  in  all 
cases  where  it  was  made  necessary  through  other  than  the  exigencies  of  the 
service. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employee  is  denied. 


DECISION  NO.  3018.— DOCKET  2709 

Chicago , III.,  February  24,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri  Pacific  Railroad  Co. 

Question. — Claim  of  enginemen  that  the  weight  on  trailer  wheels 
should  be  added  to  the  weight  on  drivers  of  engines  Nos.  1484  and 
1425  (equipped  with  boosters)  to  determine  the  rate  of  pay  for 
engineers  and  firemen. 
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Decision. — In  view  of  Decision  No.  2688  (V,  R.  L.  B.  817)  and 
because  the  Railroad  Labor  Board  is  of  the  opinion  that  the  ques- 
tions involved  in  this  dispute  have  been  settled  by  said  Decision  No. 
2688,  or  have  been  adjusted  by  conference  between  the  parties,  this 
case  is  dismissed  without  prejudice. 


DECISION  NO.  3019.— DOCKET  2710 

Chicago,  III.,  February  2Jt,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri  Pacific  Railroad  Co. 

Question. — Claim  of  I.  N.  J ackson,  fireman,  Memphis  division,  for 
engineer’s  rate  of  pay  for  acting  as  messenger  on  engine  No.  456, 
Paragould,  Ark.,  to  McGehee,  Ark.,  a distance  of  189  miles  under 
steam,  November  16,  1920. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — The  engineers  and,  firemen  contend  that  when  a fire- 
man is  used  in  this  class  of  service  he  assumes  the  duties  and  responsibilities 
of  an  engineer,  and  therefore  should  be  paid  the  rate  that  would  be  applicable 
if  an  engineer  was  used.  This  position  is  based  upon  paragraph  (e),  article  31, 
of  the  schedule  which  covers  this  class  of  service,  reading  as  follows : 

“When  engine  is  deadheaded  in  tow  under  steam,  an  engineer  and  fire- 
man will  be  used  in  this  service,  and  will  be  paid  on  the  same  basis  in  all 
respects  as  the  engineer  and  fireman  in  charge  of  the  engine  handling  the 
train  at  the  rate  specified  in  article  1 according  to  the  class  of  engine  in  tow.” 

The  position  of  the  carrier,  that  it  should  not  pay  this  claim,  due  to  the 
fact  that  Fireman  Jackson  was  not  a qualified  engineer,  it  seems  to  us  is  not 
tenable  ground,  considering  the  well-known  fact  that  in  many  instances  fire- 
men who  are  not  qualified  engineers  are  used  as  engineers  in  switching  service 
in  emergencies,  and  there  has  never  been  any  question  raised  with  regard  to 
the  payment  to  them  of  the  engineer  rate  of  pay  as  provided  for  in  article  1 of 
the  schedule  of  engineers  and  firemen  on  the  Missouri  Pacific  Railroad. 

It  will  be  further  noted  that  the  man  involved  in  this  case  was  used  to  act 
as  messenger  on  an  engine  under  steam  over  two  full  freight  divisions,  namely, 
from  Paragould  to  Lexa,  Ark.,  106  miles,  and  from  Lexa  to  McGehee,  83  miles, 
or  a.  total  distance  of  189  miles. 

We  desire  to  cite  further  a rule  contained  in  the  engineers’  and  firemen’s 
schedule,  namely,  paragraph  (a)  of  article  21,  the  two  classes  of  service  rule. 
The  last  clause  of  paragraph  ( a ) reads  as  follows  : 

“ It  is  understood  that  service  performed  as  an  engineer  and  that  of  a fire- 
man or  helper  can  not  be  coupled  under  the  application  of  this  rule.” 

We  maintain  that  the  rule  last-above  quoted  also  tends  to  support  our  posi- 
tion in  showing  that  service  performed  in  the  engineer  class  must  be  paid  for 
separate  and  distinct  from  any  service  performed  as  a fireman,  and  that  it 
guarantees  to  a fireman  a minimum  day  in  both  classes  of  the  service  when 
used  as  an  engineer  and  a fireman  on  the  same  day  or  trip. 

Carrier's  position. — In  the  case  under  consideration,  Fireman  Jackson  has 
not  qualified  as  an  engineer.  The  rule  and  the  agreement  made  with  the  em- 
ployees did  not  extend  to  the  point  of  paying  a fireman  for  responsibilities 
which  he  could  not  assume.  There  has  been  no  disposition  and  there  is  no 
intention  on  the  part  of  the  carrier  to  use  firemen  at  firemen’s  rate  to  act  as 
messengers  on  engines  under  steam  for  the  purpose  of  avoiding  payment  of 
engineer’s  rate ; frequently  in  the  past  we  have  paid  engineers  who  should 
have  gone  out  on  this  service  when  there  was  an  opportunity  to  use  them  and 
it  was  not  done. 

It  is  the  desire  and  intention  of  the  carrier  to  comply  strictly  with  the  rule 
and  to  use  an  engineer  and  a fireman  to  act  as  messengers  on  an  engine  in 
tow  under  steam,  but  it  sometimes  happens,  as  in  this  case,  that  no  engineer 
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is  or  can  be  made  available  for  the  service  and  a fireman  only  is  used.  We 
can  not  bold  the  fireman  responsible  under  such  circumstances  for  damage 
caused  by  any  failure  due  to  his  lack  of  knowledge  and  experience  to  properly 
care  for  the  engine.  The  sole  reason  for  granting  the  request  that  the  engi- 
neers be  assigned  to  this  work  was  to  have  a competent  man  in  charge. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3020.— DOCKET  2711 

Chicago,  III.,  February  24,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri  Pacific  Railroad  Co. 

Question. — Claim  of  J.  H.  Arnall,  engineer,  St.  Louis  Terminal 
division,  for  30  minutes’  road  overtime  on  short  turn-around  pas- 
senger run  from  St.  Louis,  Mo.,  to  Creve  Coeur  Lake,  Mo.,  20.38 
miles,  and  return,  November  6,  1921. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Engineer  Arnall  was  called  to  report  for  duty  at  9.15 
a.  m.  He  hostled  in  engine  to  the  Union  passenger  station  and  departed  at 

9.45  a.  m.  He  arrived  at  Creve  Coeur  Lake  at  10.45  a.  m.,  and  departed 
from  Creve  Coeur  Lake  at  5.10  p.  m.  He  arrived  at  St.  Louis  Union  passenger 
station  at  6.15  p.  m.,  hostled  an  engine  to  the  roundhouse,  and  was  relieved 
at  6.45  p.  m.  His  total  time  on  duty  amounted  to  9 hours  and  30  minutes, 
and  after  deducting  from  his  road  overtime  1 hour  for  the  1 hour  consumed 
in  hostling  before  departing  from  St.  Louis,  turning  engine  and  train  at  Creve 
Coeur  Lake,  and  hostling  after  arrival  at  St.  Louis,  for  which  he  was  paid 
1 hour,  he  is  entitled  to  1 day  and  30  minutes’  road  overtime  for  the  remain- 
ing 8 hours  and  30  minutes  under  the  rules. 

It  is  alleged  that  Engineer  Arnall  was  relieved  at  Creve  Coeur  Lake  from 

10.45  a.  m.  to  5.10  p.  m.,  but  he  states  positively  that  he  was  not  notified  by 
bulletin,  verbally,  or  otherwise  that  he  was  relieved,  neither  did  he  have  any 
knowledge  that  it  was  the  intention  to  relieve  the  engineer  at  that  point, 
and  he  remained  on  duty  with  the  engine  during  the  day.  J.  W.  White,  the 
regular  assigned  engineer  on  that  run,  also  states  that  he  had  never  been 
notified  in  any  manner  that  he  was  relieved  at  Creve  Coeur  Lake ; that  it  was 
his  understanding  that  he  was  held  responsible  for  the  engine  during  the 
time  he  way  laying  over  there,  as  there  was  no  watchman  on  duty ; that  he 
had  no  knowledge  of  the  fact  that  his  fireman  was  being  paid  for  watching  the 
engine;  and  that  he  claimed  the  overtime  when  he  was  first  assigned  to  the 
run,  but  when  he  was  notified  that  the  time  would  not  be  allowed  he  discon- 
tinued claiming  the  time,  but  still  understood  that  he  was  held  responsible  for 
the  care  of  the  engine  at  that  point. 

Carrier's  position. — The  regular  men  on  the  Creve  Coeur  branch  passenger 
run  were  Engineer  White  and  Fireman  E.  Swayze.  This  crew  makes  a round 
trip  in  the  morning  and  a round  trip  in  the  evening  six  days  a week,  and  on 
Sunday  it  makes  one  round  trip,  laying  over  at  Creve  Coeur  from  10.45  a.  m. 
to  5.10  p.  m. 

At  the  time  this  claim  was  filed  the  engineer  was  relieved  of  duty  at  Creve 
Coeur  Lake  and  had  been  for  a number  of  years,  the  fireman  being  held  on  duty 
to  watch  the  engine  and  paid  additional  for  every  hour  so  engaged. 

It  is  not  the  practice  on  this  carrier,  nor  is  it  required  by  the  rules,  that  the 
engine  crew  be  notified  by  bulletin  that  it  is  relieved  of  duty.  The  fact  that  the 
fireman  was  held  on  duty  to  watch  the  engine  and  paid  additionally  for  such 
service  is  believed  to  be  ample  notice  to  the  engine  crew.  It  will  be  noted  that 
this  claim  is  made  by  an  extra  engineer  who  made  one  Sunday  trip  on  this  run, 
but  that  the  regular  engineer  on  the  run  is  not  making  this  claim. 

Our  records  show  that  prior  to  1917,  before  the  8 within  10  hour  rule  was 
put  into  effect,  the  regular  crew  on  the  run  was  relieved  from  duty  at  Creve 
Coeur  on  Sundays  and  did  not  claim  time  laying  over  at  that  point. 
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Engineer  Arnall  was  on  duty  a total  of  3 hours  and  5 minutes  in  a spread  of 
9 hours  and  30  minutes,  running  a total  of  41  miles.  He  was  paid  100  miles 
for  the  road  trip  and  one  hour  for  hostling  his  engine  before  his  departure  for 
St.  Louis,  turning  the  engine  and  train  at  Creve  Coeur  and  hostling  the  engine 
on  arrival  at  St.  Louis. 

The  fireman  was  paid  100  miles  for  the  road*  trip,  1 hour  for  hostling 
and  turning  at  St.  Louis  and  Creve  Coeur,  and  6 hours  and  25  minutes  at 
the  fireman’s  rate  for  watching  the  engine  at  Creve  Coeur. 

These  payments  are  in  strict  accord  with  the  schedule  and  the  practice 
on  the  Missouri  Pacific  Railroad. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3021.— DOCKET  259 

Chicago , III.,  February  25,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Joseph  Union  Depot  Co. 

Question. — Dispute  regarding  the  proper  application  of  the  rules 
of  the  clerks’  national  agreement  to  baggage  and  mail  handlers  at 
St.  Joseph,  Mo. 

Statement. — The  employees  involved  in  this  dispute  were  paid 
a monthly  rate  under  rule  49  of  the  clerks’  national  agreement. 
The  dispute  was  originally  submitted  to  the  Railroad  Labor  Board 
for  decision  in  December,  1920,  and  was  remanded  to  the  employees 
and  carrier  by  Decision  No.  929  (III,  R.  L.  B.  289)  for  the  pur- 
pose  of  making  a joint  check  to  determine  the  extent  to  which 
the  service  performed  required  continuous  application  or  was  of 
intermittent  character.  A joint  check  was  made,  but  as  no  agree- 
ment was  reached  as  a result  of  it  the  dispute  was  resubmitted  to 
the  board  for  decision. 

Decision. — Basing  its  decision  on  the  report  of  the  joint  check 
the  Railroad  Labor  Board  decides  that  the  service  of  the  employees 
involved  does  not  require  continuous  application;  therefore,  the 
carrier  was  within  its  rights  in  paying  them  on  the  monthly  basis 
provided  in  rule  49  of  the  national  agreement. 


DECISION  NO.  3022.— DOCKET  3192 

Chicago,  III.,  February  25,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  assigned  starting  time 
of  money  clerks  at  Galesburg,  111.,  is  in  violation  of  rule  53  of  the 
agreement. 

Statement. — Rule  53  of  the  agreement  between  this  carrier  and  its 
employees  reads  as  follows: 

Three-shift  position. — Where  three  consecutive  shifts  are  worked  covering 
the  24-hour  period,  no  shift  will  haye  a starting  time  after  12  o’clock  midnight 
and  before  5 a.  ni. 
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Prior  to  October  9,  1921,  there  were  three  money  clerks  em- 
ployed at  Galesburg,  working  three  consecutive  shifts  of  eight  hours 
each.  On  October  9,  1921,  the  carrier  abolished  one  of  the  positions 
and  rearranged  the  work  so  that  the  day  depot  agent  could  handle 
the  money  and  valuables  between  10  a.  m.  and  4 p.  m.,  and  reassigned 
the  other  two  positions,  one  to  work  from  4 p.  m.  to  1 a.  m.,  and 
the  other  from  1 a.  m.  to  10  a.  m. 

The  employees  contend  that  there  is  continuous  work  m the 
department  covering  the  24-hour  period;  that  the  fact  that  one  of 
the  positions  is  classified  as  day  depot  agent  does  not  alter  the  situa- 
tion inasmuch  as  the  work  is  being  performed;  and  that  therefore 
the  assignment  of  a starting  time  between  12  o’clock  midnight  and 
5 a.  m.  is  in  violation  of  the  rule. 

The  carrier  states  that  on  account  of  a decrease  in  the  work  at 
this  office  there  was  but  little  money  and  valuables  handled  between 
10  a.  m.  and  4 p.  m. ; that  one  of  the  positions  of  money  clerk  was 
discontinued  and  the  work  rearranged  so  that  the  depot  agent  could 
handle  it  in  addition  to  his  other  duties ; that  it  did  not  require  the 
entire  time  of  a money  clerk  to  handle  such  money  and  valuables  as 
are  handled  by  the  depot  agent;  and  that  there  is  lio  obligation  to 
create  or  appoint  an  employee  to  such  position. 

The  carrier  contends  that  there  are  not  three  consecutive  shifts  of 
money  clerks  being  worked  at  Galesburg,  111.,  and  that  therefore 
the  assignment  in  dispute  is  not  in  violation  of  the  rule. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  carrier  is  sustained. 


DECISION  NO.  3023.— DOCKET  3194 

Chicago,  III.,  February  25,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  W.  E.  Griffin,  N.  P.  Roseboro,  and  D.  Jacob- 
sen, truckers,  Eighteenth  Street  terminal,  Philadelphia,  Pa.,  for 
assorters’  rate  of  pay  during  the  period  they  were  assigned  to  stack 
freight  at  bins,  and  allegation  of  violation  of  rule  15  of  the  agree- 
ment. 

Statement. — Rule  15  of  the  agreement  between  this  carrier  and  its 
employees  reads  as  follows: 

Change  in  rates. — Except  when  changes  in  rates  result  from  negotiations 
for  adjustment,  the  changing  of  a rate  of  a specific  position  for  a particular 
reason  shall  constitute  a new  position. 

The  assorters  employed  at  Eighteenth  Street  terminal,  Philadel- 
phia, receive  a monthly  rate  of  $142.64  and  truckers  recei\e  $132.64. 
On  October  10,  1921,  the  employees  involved  made  request  for  a 
change  in  classification  from  trucker  to  assorter  with  a corresponding 
change  in  the  rate  of  pay,  alleging  that  they  were  performing  a&- 
sorters’  duties.  They  were  being  required  to  stack  freight  at  bins, 
but  immediately  after  the  request  for  a change  in  classification  was 
made,  or  on  October  13,  1921,  they  were  relieved  of  this  work.  On 
October  21,  1921,  two  positions  of  assorters  were  advertised  for  bid 


336 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3024] 


and  shortly  thereafter  four  additional  positions  of  assorters  were 
advertised  for  bid,  but  none  of  the  employees  involved  in  the  pres- 
ent dispute  made  application  for  the  vacant  positions. 

The  employees  contend  that  the  work  they  were  performing  was 
assorters’  work  and  that  they  should  be  classified  and  paid  accord- 
ingly; that  had  the  proper  classification  been  given  there  would 
have  been  no  necessity  for  bulletining  the  vacant  positions ; and  that 
the  action  in  bulletining  the  position  under  the  circumstances  is  in 
violation  of  rule  15. 

The  carrier  contends  that  these  employees  were  not  performing 
the  duties  of  assorters;  that  they  were  employed  and  paid  as 
truckers ; that  the  stacking  of  freight  in  bins  in  no  sense  constitutes 
the  full  duty  of  an  assorter ; and  that  there  was  no  violation  of  rule 
15  in  that  the  rule  did  require  the  positions  to  be  bulletined  had  the 
employees’  request  been  granted. 

Opinion. — At  the  oral  hearing  in  this  dispute  a description  of 
assorters’  duties  was  given  by  the  carrier  and  concurred  in  by  the 
employees.  In  the  opinion  of  the  Railroad  Labor  Board  the  work 
performed  by  the  employees  involved  would  not  justify  reclassifica- 
tion as  assorter,  neither  was  there  a violation  of  rule  15  in  the  han- 
dling of  these  positions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3024.— DOCKET  3195 

Chicago,  III.,  February  25,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  position  of  waybill 
clerk  held  by  H.  G.  Seibert  should  have  been  bulletined  at  the  rate 
of  $130.40  a month  instead  of  $120.40  a month,  and  that  the  former 
rate  should  be  reestablished  and  made  retroactive  to  the  date  it  was 
reduced. 

Statement. — Prior  to  March  21,  1922,  there  were  seven  positions 
of  waybill  clerks  at  Indianapolis,  Inch,  six  of  which  paid  $120.40 
a month  and  one  which  was  formerly  held  by  Mr.  Seibert  and  was 
paid  $130.40  a month.  Mr.  Seibert  was  pensioned  and  the  position 
held  by  him  became  vacant.  It  was  bulletined  on  March  21,  1922, 
at  the  rate  of  $120.40  a month. 

The  employees  state  that  Mr.  Seibert  was  employed  as  waybill 
clerk  at  Indianapolis,  Ind.,  January  1,  1918,  at  the  rate  of  $85  a 
month.  Subsequent  to  that  date  he  received  two  increases,  one  of 
$5  and  another  of  $10  a month,  making  his  rate  $100  a month. 
Under  Supplement  19  he  received  a $10  a month  increase,  making 
his  rate  $110,  which  remained  in  effect  until  the  application  of 
Decision  No.  3 (I,  R.  L.  B.  29).  Decision  No.  3 gave  all  station 
employees  an  increase  of  16  cents  an  hour,  or  $32.64  a month,  but 
Mr.  Seibert  was  only  increased  $22.64  a month.  Protest  was  made  on 
November  8,  1920,  as  a result  of  which  the  $10  that  was  taken  away 
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from  him  was  restored,  and  the  position  continued  to  pay  $130.40  a 
month  until  Mr.  Seibert  left  it  on  March  21,  1922,  when  it  was  re- 
duced to  $120.40  a month. 

The  employees  contend  that  the  carrier  had  no  right  to  reduce 
the  rate  of  this  position,  as  it  was  not  given  to  Mr.  Seibert  on  account 
of  his  past  service  with  the  carrier,  but  that  he  was  awarded  the 
particular  position  on  account  of  the  duties  peculiar  to  it. 

The  carrier  states  that  in  applying  Supplement  19  to  General 
Order  No.  27,  a payment  of  $10  a month  in  excess  of  the  prevailing 
rate  for  service  of  similar  scope  and  responsibility  was  allowed  Mr. 
Seibert  on  account  of  his  long  service  and  previous  record,  and  that 
upon  his  being  pensioned,  it  was  justified  in  bulletining  this  vacancy 
at  the  rate  of  positions  of  similar  kind  and  class  at  Indianapolis. 

The  carrier  contends  that  the  standard  wage  for  waybill  clerks 
at  Indianapolis  was  $120.40  a month,  all  of  the  wages  having  been 
equalized  under  the  provisions  of  section  (&),  Article  I,  of  Supple- 
ment 19  to  General  Order  No.  27  of  the  United  States  Railroad 
Administration. 

The  carrier  also  contends  that  it  has  not  violated  any  order  or 
agreement;  that  there  is  no  proper  basis  for  the  claim  of  the  em- 
ployees; and  that  to  accede  to  their  claim  would  perpetuate  an 
unjustifiable  inequality  in  rates  for  work  of  similar  kind  and  class 
at  the  same  agency. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rate  of 
the  position  in  question  should  not  have  been  reduced  without  agree- 
ment with  the  employees  or  by  handling  as  prescribed  in  Title  III 
of  the  transportation  act,  1920;  the  position  should  have  been  bul- 
letined at  the  rate  of  $130.40  a month.  Retroactive  adjustment  shall 
be  made  accordingly.  * 


DECISION  NO.  3025.— DOCKET  3196 

Chicago,  III.,  February  25,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  J.  B.  Ashley’s  rate  was 
reduced  while  he  was  occupying  a run  other  than  his  own,  and 
that  he  should  be  paid  $3.45  which  he  was  compelled  to  refund  to 
the  carrier. 

Statement. — In  June,  1922,  Mr.  Ashley  was  regularly  assigned  to 
a run  on  the  Yazoo  & Mississippi  Valley  Railroad  out  of  Memphis, 
Tenn.  His  salary  was  $129  a month  with  a schedule  of  219  hours 
a month.  On  June  21,  1922,  which  was  his  lay-over  day,  he  was 
called  to  protect  a run  other  than  his  own  on  the  Missouri  Pacific 
Railroad  which  paid  $110  a month  with  a schedule  of  256  hours 
a month.  In  paying  Mr.  Ashley  for  the  extra  service  the  carrier 
divided  his  rate  of  $129  by  219  hours,  which  was  his  own  monthly 
schedule  of  hours.  Later,  in  December,  1922,  Mr.  Ashley  was 
compelled  to  refund  to  the  carrier  $3.45,  it  being  claimed  that  the 
wrong  method  of  computation  had  been  used,  and  that  his  salary 
of  $129  a month  should  have  been  divided  by  256  hours,  which  was 
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the  monthly  schedule  of  hours  for  the  run  on  which  he  performed 
the  extra  service. 

The  employees  contend  that  Mr.  Ashley  had  his  rate  reduced 
while  occupying  the  extra  run,  and  that  he  should  be  reimbursed 
the  $3.45  he  was  compelled  to  refund  to  the  carrier;  further,  that 
the  carrier  violated  paragraph  ( c ) of  rule  74,  and  the  first  para- 
graph of  rule  80  of  the  agreement  by  dividing  his  monthly  salary 
of  $129  by  256  hours,  which  was  the  monthly  schedule  of  hours  for 
the  run  on  which  he  performed  the  extra  service.  The  rules  in 
question  read  as  follows : 

Rule  74  (c).  In  the  determination  of  the  hourly  rate,  the  monthly  rate 
(own  rate,  if  higher;  otherwise,  rate  of  run  occupied)  should  be  divided 
by  the  schedule  hours  constituting  a month’s  work.  Time  specially  com- 
pensated for  under  this  provision  would  not  be  included  in  the  monthly 
time  of  such  men  applying  on  their  regular  assignment.  In  case  such  special 
duty  causes  absence  on  regular  assignment,  the  pay  of  regular  assignment 
will  be  apportioned  as  per  rules  71  and  72. 

Rule  80.  Employees  temporarily  or  permanently  assigned  to  higher-rated 
positions  shall  receive  the  higher  rates  while  occupying  such  positions ; 
employees  temporarily  assigned  to  lower-rated  positions  shall  not  have  their 
rates  reduced.  * * * 

The  carrier  contends  that  Mr.  Ashley  was  paid  in  strict  accordance 
with  the  rules,  following  its  usual  and  customary  practice  every- 
where, and  that  since  the  language  and  intent  of  the  rules  have  not 
been  departed  from  there  is  no  refund  due  him. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier  has 
paid  J.  B.  Ashley  in  accordance  with  paragraph  ( c ) of  rule  74; 
therefore,  the  claim  for  refund  is  denied. 


DECISION  NO.  3026.— DOCKET  3201 

Chicago,  III.,  February  25,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Request  of  the  employees  that  adjustment  be  made  in 
the  pay  of  F.  B.  Smith,  Corinth,  Miss.,  amounting  to  $12.24  per 
month  from  August  18,  1921,  to  March  13,  1922,  under  Decision  No. 
822  (III,  R.  L.  B.  213). 

Statement. — Mr.  Smith  was  employed  by  the  carrier  at  Corinth, 
Miss.,  as  relief  man  and  was  regularly  assigned  to  work  six  days  per 
week  as  follows : 

Per  month 


Transfer  clerk,  two  days  each  week,  at $110.40 

Driver,  one  day  each  week,  at 95.  40 

Porter  and  clerk,  three  days  each  week,  at 95.  40 


Prior  to  August  1,  1921,  the  above  position  paid  $12.24  per  month 
in  excess  of  the  rates  quoted,  the  carrier  having  reduced  them  under 
Decision  No.  217  of  the  board  (II,  R.  L.  B.,  206).  The  right  of  the 
carrier  to  reduce  these  salaries  was  contested  by  the  employees,  as  the 
carrier  was  not  a party  to  Decision  No.  217.  The  board  in  its  De- 
cision No.  822  sustained  the  contention  of  the  employees,  and  all  the 
regular  employees  filling  the  above  positions  were  allowed  back  pay 
to  the  amount  of  $12.24  per  month,  retroactive  to  August  1,  1921. 
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But  Mr.  Smith  was  not  allowed  the  back  pay.  Decision  No.  822  of 
the  Labor  Board  reads  as  follows : 

Decision. — The  Labor  Board  decides  that  the  Southeastern  Express  Co.  in 
reducing  wages  without  seeking  conference  with  the  representatives  of  the 
employees  interested,  has  acted  in  conflict  with  section  301  of  the  transporta- 
tion act,  1920,  and  in  conflict  with  Order  No.  1 of  the  Labor  Board,  and  that 
it  shall  restore  to  all  of  the  employees  affected  by  the  application  of  said 
decision  the  difference  between  the  rates  of  pay  they  have  received  since 
August  1,  1921,  and  the  rates  of  pay  they  would  have  received  had  the  wages 
in  force  during  the  period  prior  to  that  date  remained  in  effect.  (Supra.) 

The  position  of  relief  man  held  by  Mr.  Smith  was  created  on 
August  17,  1921,  at  a salary  of  $100  per  month,  which  the  carrier 
arrived  at  by  averaging  all  of  the  salaries  listed  above. 

The  employees  state  that  the  salaries  of  the  six  positions  were 
reduced  by  the  carrier  $12.24  per  month  on  August  1,  1921,  and  the 
board,  in  Decision  No.  822,  restored  that  amount  to  the  employees. 
Therefore  all  of  these  positions  were  increased  $12.24  by  the  de- 
cision of  the  board  and  all  of  the  six  regular  employees  filling  the 
positions  received  back  pay  to  the  extent  of  $12.24  per  month.  But 
Mr.  Smith,  who  was  regularly  assigned  to  relieve  the  six  employees 
who  were  assigned  to  the  positions,  was  denied  the  back  pay. 

The  carrier  states  that  while  the  purpose  of  establishing  the  posi- 
tion of  the  relief  man  was  to  afford  relief  to  regularly  assigned 
employees,  the  relief  clerk  does  not  always  perform  the  identical 
work  during  the  relief  period  that  is  performed  by  them,  and  in 
arriving  at  the  basic  salary  for  the  position  the  rates  of  pay  for  the 
regularly  assigned  employee  were  taken  into  consideration  and  a 
rate  approximately  equivalent  to  the  average  of  the  salaries  of  the 
regularly  assigned  employees  was  established  for  the  relief  man, 
who  during  four  days  of  the  wTeek  performs  the  duties  of  driver  and 
porter  in  the  small  town  of  Corinth,  Miss.,  where  the  cost  of  living 
is  much  cheaper  than  at  many  other  places. 

The  carrier  also  states  that  Mr.  Smith  made  application  for  and 
was  assigned  to  the  newly  created  position  of  relief  man  on  August 
18,  1921,  and  contends  that  as  the  position  wTas  not  in  existence  prior 
to  that  date  it  could  not  be  affected  by  Decision  No.  822  of  the  board, 
as  that  decision  only  applied  to  employees  who  came  into  the  service 
of  the  carrier  between  May  1,  1921,  and  August  1,  1921,  and  had 
reference  to  a reduction  made  in  the  rates  of  pay  of  employees  on  the 
latter  date.  Therefore  the  rate  established  for  this  employee  is 
ample,  and,  if'  anything,  it  is  in  excess  of  the  wages  paid  by  other 
concerns  in  the  same  locality  for  the  same  class  of  labor. 

Decision. — The  Railroad  Labor  Board  sustains  the  claim  of  the 
employees. 


DECISION  NO.  3027.— DOCKET  3204 

Chicago , III.,  February  25,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  position  occupied  by 
Mrs.  Slater  in  the  parcel  room  of  the  Spokane,  Wash.,  passenger 
station  should  have  been  bulletined  and  assigned  to  the  senior  quali- 
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fied  employee  making  application  for  it  when  it  became  vacant  in 
May,  1922,  that  the  employee  denied  an  opportunity  to  bid  on  the 
position  should  be  paid  the  monetary  loss  sustained  thereby,  and  that 
the  position  should  now  be  bulletined. 

Statement. — The  employees  state  that  during  the  month  of  May, 
1922,  the  position  occupied  by  Mrs.  Slater  in  the  parcel  room  at  Spo- 
kane passenger  station  became  vacant  and  the  representative  of  the 
employees  asked  that  the  position  be  bulletined,  on  the  Idaho  divi- 
sion, to  the  employees  covered  by  the  agreement  between  the  carrier 
and  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees,  which  the  superintendent 
of  that  division  declined  to  do.  An  employee  without  seniority  on 
the  clerks’  roster  was  assigned  to  the  position  and  the  employees 
with  seniority,  and  who  were  competent  to  handle  the  position,  filed 
complaint  with  the  carrier. 

The  representative  of  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees  contends 
that  the  employees  of  the  parcel  room  at  Spokane  are  covered  by 
the  agreement  between  that  organization  and  the  carrier  and  are 
mentioned  in  the  scope  rule,  and  that  therefore  the  position  in  ques- 
tion should  have  been  bulletined  and  assigned  to  the  senior  qualified 
employee  making  application  for  it.  An  employee  working  extra 
was  available  and  entitled  to  the  position,  providing  no  senior  com- 
petent employee  made  application  for  it,  and  claim  is  made  that 
the  position  should  be  bulletined  and  assigned  in  accordance  with 
the  agreement  and  the  employee  denied  an  opportunity  to  bid  on  the 
position  be  paid  the  monetary  loss  sustained  on  account  of  not  being 
assigned  to  it. 

The  carrier  states  that  there  is  located  in  its  passenger  station  at 
Spokane,  Wash.,  a news  stand  in  connection  with  which  there  are  par- 
cel checking  accommodations.  Employees  are  engaged  in  attending 
to  the  duties  incident  to  the  operation  of  the  news  stand,  consisting 
of  selling  candies,  gums,  cigars,  cigarettes,  tobacco,  post  cards,  news- 
papers, periodicals,  and  such  other  merchandise  as  is  ordinarily 
handled  at  the  different  news  stands  and  restaurants  of  the  carrier. 
In  addition  to  the  above-mentioned,  these  employees  look  after  the 
checking  of  parcels,  which  consumes  an  average  of  two  hours  of  their 
time  per  day.  The  news-stand  employees  are  carried  on  the  pay 
rolls  of  the  restaurant  department,  they  report  to  the  manager  of 
the  restaurant,  and  there  is  no  justification  for  the  claim  of  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees  that  these  employees  come  within 
its  jurisdiction. 

The  carrier  contends  that  the  scope  rule  of  its  agreement  with 
the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  makes  no  mention  of 
restaurant  or  news-stand  employees  and  that  the  absence  of  these 
classes  of  employees  from  that  rule  conclusively  proves  that  it  was 
not  the  intent  of  the  Railroad  Labor  Board  to  include  them  in  the 
clerks’  agreement. 

At  the  oral  hearing  the  representative  of  the  carrier  was  requested 
to  have  the  records  examined  to  ascertain  whether  the  news-stand 
positions  have  been  bulletined  in  the  past  to  employees  covered  by 


[No.  3028] 


DECISIONS 


341 


the  clerks’  agreement  and  whether  the  names  of  such  employees  have 
appeared  on  the  clerks’  seniority  rosters.  The  information  requested 
was  furnished  by  the  carrier,  a copy  of  it  being  sent  to  the  repre- 
sentative of  the  clerks’  organization,  and  it  shows  that  the  news- 
stand positions  at  Spokane,  Wash.,  have  never  been  bulletined  to 
employees  covered  by  the  clerks’  agreement  and  that  the  employees 
holding  these  position  have  never  been  carried  on  the  clerks’  seniority 
roster  of  the  Idaho  division. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position 
involved  in  this  dispute  does  not  come  within  the  scope  of  the  agree- 
ment between  the  carrier  and  the  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees, and  therefore  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3028.— DOCKET  1656 

Chicago,  III.,  February  25,  1925 

American  Train  Dispatchers’  Association  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  G.  W.  Rustamier  and 
F.  P.  Sebree,  classified  as  powermen  on  the  St.  Louis  division  of  the 
carrier,  should  be  classified  as  assistant  chief  dispatchers  and  paid  a 
rate  of  $235.00  per  month  from  March  1,  1920  to  May  1,  1920,  and 
$261.50  per  month  thereafter. 

Statement. — The  employees  state  that  about  1903  or  1904  the 
train  dispatchers  in  the  Terre  Haute  office  of  the  St.  Louis  division 
of  the  carrier  were  placed  under  the  jurisdiction  of  the  trainmaster, 
who  in  turn  assigned  an  assistant  trainmaster  in  charge  of  traffic 
to  be  directly  over  them.  The  assistant  trainmaster  is  on  duty  from 
7 a.  m.,  to  4.30  p.  m.,  is  the  recognized  authority  for  the  move- 
ment of  trains,  handling  of  power,  and  distribution  of  equipment 
on  the  St.  Louis  division,  and  is  recognized  by  the  dispatchers  as 
their  immediate  superior  officer.  He  is  relieved  by  Messrs.  Rustamier 
and  Sebree,  who  are  classified  as  powermen.  The  so-called  power- 
men  handle  the  desk  and  work  of  assistant  trainmaster  between  the 
hours  of  4.30  p.  m.  and  7 a.  m.,  during  which  time  they  are  the 
recognized  authority  for  the  moving  of  trains,  handling  of  power 
and  distribution  of  equipment  on  the  St.  Louis  division,  from  whom 
dispatchers  receive  instructions  in  such  matters. 

The  employees  further  state  that  an  investigation  was  conducted 
by  the  United  States  Railroad  Administration  relating  to  the  duties 
and  rates  of  pay  of  powermen  which  resulted  in  its  finding  that  the 
incumbents  of  such  positions  in  the  Terre  Haute  office  of  the  carrier 
should  properly  fall  within  the  scope  of  train  dispatchers,  since 
the  duties  they  performed  were  those  customarily  performed  by 
chief  or  assistant  chief  train  dispatchers. 

The  employees  contend  that  the  routine  work  performed  by  these 
men  is  that  usually  performed  by  the  chief  dispatchers  and  that  it 
is  the  nature  of  the  work  performed,  rather  than  the  title,  that 
should  be  the  controlling  factor  in  establishing  their  classification. 

The  carrier  states  that  these  powermen  are  members  of  the  office 
personnel  of  the  trainmaster  and  have  no  authority  over  train  dis- 
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patchers  in  the  performance  of  dispatching  duties,  as  the  latter 
employees  either  report  to  the  superintendent  or  to  an  officer  desig- 
nated by  him,  usually  the  division  operator.  At  times  the  powermen 
confer  with  the  train  dispatchers  as  to  the  disposition  of  cars  and 
equipment  in  case  of  wrecks  or  other  emergencies,  but  in  no  sense 
are  the  dispatchers  under  the  control  or  jurisdiction  of  the  power- 
men.  The  duties  of  the  powermen  are  to  arrange  for  the  distribu- 
tion of  power  and  equipment  by  calling  up  the  engine  houses  and 
yard  offices  to  have  the  crew  dispatchers  secure  engine  and  train 
crews  to  handle  the  trains.  They  assemble  data  as  to  passenger 
train  delays,  serious  delays  to  freight  trains,  car  failures  and  things 
of  that  character,  and  from  data  furnished  they  prepare  various 
daily  reports  handled  in  the  trainmaster’s  office,  such  as  the  per- 
formance of  passenger  trains,  number  of  freight  trains  operated, 
cars  handled  during  the  previous  day,  cars  in  yard  awaiting  move- 
ment, movement  of  service  trains,  and  the  number  of  yard  engines 
operated.  They  keep  check  of  the  locomotives  in  service  of  those 
in  the  shops  and  engine  houses  and  call  up  the  engine-house  people 
and  keep  in  touch  with  them  as  to  when  the  engines  will  be  ready  . 
for  use  so  the  trainmaster’s  force  can  program  trains.  They  do 
not  participate  in  the  dispatching  of  trains.  It  is  also  stated  by 
the  carrier  that  the  powermen  are  paid  a lower  rate  than  train 
dispatchers. 

Decision. — The  Railroad  Labor  Board  decides  that  the  duties 
of  these  men  do  not  place  them  within  the  classification  of  assistant 
chief  dispatchers,  and  the  claim  of  the  employees  is  therefore  denied. 


DECISION  NO.  3029.— DOCKET  2735 
Chicago , III.,  February  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Claim  of  Conductor  A.  E.  McCarty  and  crew  for  one 
day  at  yard  rates,  in  addition  to  road  trip,  May  22,  1921. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the 
facts  and  circumstances  of  this  particular  case  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3030.— DOCKET  2736 

Chicago,  III.,  February  25,  1925 

Order  of  Railway  Conductors.  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Claim  of  Conductor  H.  Williams  and  crew  for  one 
day’s  pay  at  yard  rates,  exclusive  of  road  trip,  July  16,  1921. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  particular  case  the  claim  of  the  em- 
ployees is  denied. 
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DECISION  NO.  3031.— DOCKET  2737 
Chicago,  III.,  February  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question . — Claim  of  Conductor  W.  R.  Kiser  and  crew  for  one 
day  at  yard  rates,  exclusive  of  road  trip,  July  19,  1921. 

Decision . — The  Railroad  Labor  Board  decides  that  under  the 
facts  and  circumstances  of  this  particular  case  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3032.— DOCKET  2755 

Chicago,  III.,  February  25,  1925 

Order  of  Railway  Conductors,  Order  of  Railroad  Telegraphers,  Brotherhood 
of  Locomotive  Engineers  v.  Louisiana  Railway  & Navigation  Co. 

Question. — Dispute  relating  to  back  pay  between  May  1,  1920, 
and  August  31,  1920,  inclusive. 

Statement. — The  Louisiana  Railway  Sc  Navigation  Co.  accepted  all 
of  the  provisions  in  section  209  of  the  transportation  act,  1920,  and 
filed  with  the  Interstate  Commerce  Commission  on  or  before  March 
15,  1920,  a written  statement  that  it  accepted  all  of  the  provisions  of 
said  section  209. 

First  partial  payment  of  claim  under  section  209  of  the  trans- 
portation act  was  made  to  the  carrier  under  date  of  June  23,  1922, 
upon  the  urgent  request  of  the  carrier  for  funds  account  being  in 
serious  financial  straights  owing  to  the  fact  that  through  service  had 
been  suspended  over  its  own  rails  for  more  than  five  weeks  account 
of  flood  conditions  in  the  Mississippi  River  territory,  the  carrier 
having  to  detour  its  through  trains  at  a very  large  cost  and  greatly 
reduced  revenue  in  order  to  serve  the  public. 

Final  settlement  was  offered,  but  could  not  be  accepted  by  the  car- 
rier because  of  no  allowance  having  been  made  for  back  time  as 
claimed  by  employees  of  the  carrier ; therefore,  partial  payment  was 
authorized  by  the  Interstate  Commerce  Commission  in  order  to  assist 
the  carrier  in  meeting  its  urgent  financial  obligations  pending  de- 
cision of  the  Railroad  Labor  Board  in  the  matter  of  back  time 
claimed  by  its  employees. 

Wage  adjustments,  effective  September  1,  1920,  were  made  by  the 
carrier;  retroactive  pay  from  May  1,  1920,  to  August  31,  1920,  which 
was  a part  of  the  guaranty  period,  having  been  in  dispute  since  that 
date. 

Other  carriers  operating  in  territory  served  by  the  Louisiana  Rail- 
way Sc  Navigation  Co.  have  paid  this  back  time  under  orders  of  the 
Railroad  Labor  Board. 

The  carrier  having  complied  with  all  the  provisions  of  section  209 
of  the  transportation  act,  1920,  and  the  final  settlement  now  being 
delayed  pending  decision  of  the  Railroad  Labor  Board  in  the  matter 
of  retroactive  pay  to  its  employees  for  the  period  May  1,  1920,  to 
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August  31,  1920,  it  is  respectfully  requested  that  an  early  hearing  be 
granted  in  order  to  permit  the  carrier  to  finally  dispose  of  its  claim 
now  pending  before  the  Interstate  Commerce  Commission. 

Decision.— The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3033.— DOCKET  2770 

Chicago.  III.,  February  25,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Philadelphia  & Reading  Railway  Co. 

Question. — Dispute  relative  to  the  claim  of  the  employees  for  the 
application  of  rule  12,  engineers’  and  firemen’s  agreement,  in  con- 
nection with  engineers  or  firemen  required  to  qualify  or  requalify 
on  runs  operated  as  interline  service  over  portions  of  the  Baltimore  & 
Ohio  Railroad,  Philadelphia  & Reading  Railway,  and  Central  Rail- 
road of  New  Jersey. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — The  following  rule  is  contained  in  the  engineers’ 
and  firemen’s  agreement,  effective  September  1,  1921,  and  August  15,  1921, 
respectively,  as  follows: 

“Rule  12.  Engineers  (or  firemen)  required  by  proper  authority  to  qualify 
or  requalify  on  territory  over  which  they  hold  no  permanent  seniority,  will 
be  paid  for  a specified  time,  fixed  by  the  proper  officer : 

“(u)  Regular  assigned  engineers  (or  firemen)  ; actual  time  lost  on  regular 
assignment. 

“(&)  Extra  engineers  (or  firemen),  a minimum  day  for  each  day  consumed 
at  the  minimum  passenger  rate.” 

The  question  has  been  raised  by  the  engineers’  and  firemen’s  committees 
with  regard  to  the  application  of  the  provisions  of  this  rule  in  connection  with 
engineers  or  firemen  required  to  qualify  or  requalify  on  runs  operated  as  inter- 
line service  over  portions  of  the  Baltimore  & Ohio  Railroad,  Philadelphia  & 
Reading  Railway,  and  the  Central  Railroad  of  New  Jersey. 

This  interline  service  as  operated  is  allocated  to  the  respective  carriers  as 
follows:  Baltimore  & Ohio  Railroad  Co.,  25  per  cent;  Philadelphia  & Reading 
Railway  Co.,  50  per  cent;  and  the  Central  Railroad  Co.  of  New  Jersey,  25  per 
cent,  predicated  on  the  mileage  operated  over  the  lines  of  the  respective  car- 
riers. This  percentage  is  used  to  determine  the  number  of  crews  of  each 
carrier  that  are  regularly  assigned  to  the  business  handled  between  Wilsmere, 
Del.,  and  Jersey  City,  N.  J.,  and  St.  George,  Staten  Island,  which  is  the  oper- 
ating district  of  the  runs  in  question.  Each  carrier,  in  accordance  with  its 
percentage,  has  a certain  number  of  crews  assigned  to  this  service  and  the 
positions  constituting  the  crews  assigned  to  each  carrier  are  advertised  to  the 
employees  of  that  individual  road. 

In  other  words  the  Baltimore  & Ohio  Railroad  Co.  may  have  three  crews,  the 
Philadelphia  & Reading  Railway  Co.,  six  crews,  and  the  Central  Railroad  Co. 
of  New  Jersey,  three  crews  in  this  service ; therefore,  the  Philadelphia  & Read- 
ing Railway  Co.  would  advertise  the  positions  on  their  six  crews  to  their  em- 
ployees whose  seniority  rights  permit  them  to  bid  for  positions  on  their  crews 
operating  in  this  interline  service,  but  the  employees  of  the  Baltimore  & Ohio 
Railroad  Co.  and  the  Central  Railroad  Co.  of  New  Jersey  could  not  bid  in  any 
of  the  positions  on  the  Philadelphia  & Reading  Railway  Co.  crews ; likewise, 
positions  in  the  Baltimore  & Ohio  Railroad  Co.’s  crews  could  not  be  bid  in  by 
the  employees  of  the  Central  Railroad  Co.  of  New  Jersey  or  the  Philadelphia  & 
Reading  Railway  Co. ; similarly,  employees  of  the  Baltimore  & Ohio 
Railroad  Co.  and  Philadelphia  & Reading  Railway  Co.  could  not  bid  in  posi- 
tions on  the  Central  Railroad  Co.  of  New  Jersey  crews  which  were  assigned  to 
this  service. 
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When  a vacancy  occurs  in  the  crews  assigned  to  this  service  on  the  Phila- 
delphia & Reading  Railway,  it  is  advertised  exclusively  to  the  New  York 
division  employees  of  the  Philadelphia  & Reading  Railway  Co.,  whose  perman- 
ent senioritv  entitles  them  to  bid  for  all  positions  in  their  seniority  district, 
which  also  includes  the  Philadelphia  & Reading  Railway  Co.  s crews  assigned 
to  this  interline  service.  The  employees  of  the  Philadelphia  & Reading  Railway 
Co.  can  exercise  their  full  seniority  to  these  runs  the  same  as  to  any  other  run 
which  is  within  their  permanent  seniority  territory.  In  the  exercise  of  their 
seniority  to  these  interline  runs,  it  is  not  restricted  in  any  manner.  It  is 
exercised  without  any  limitations  for  these  runs,  the  same  as  it  is  exercised  for 
any  other  run  in  their  seniority  district  or  territory. 

It  is  the  contention  of  the  employees  that  when  the  employees  holding 
permanent  seniority  rights  to  these  runs  are  required  to  qualify  or  requalify 
over  the  territory  embraced  within  the  operation  of  this  interline  service,  they 
should  be  paid  for  a specified  time. 

The  carrier  holds  that  the  character  of  this  operation  and  the  qualifications 
required  of  applicants  for  positions  on  crews  of  the  Philadelphia  & Reading 
Railway  Co.  used  within  this  territory  has  been  in  effect  for  many  years  and  is 
similar  to  other  interline  or  interdivisional  runs,  and  that  since  the  employees 
always  did  exercise  and  still  can  exercise  their  full  seniority  for  the  positions 
on  these  interline  runs  in  the  same  manner  as  for  any  other  run  without 
any  restrictions,  when  they  are  required  to  qualify  or  requalify  within  the 
limits  of  these  runs,  which  is  a part  of  their  permanent  seniority  territory, 
they  should  not  be  paid  on  a different  basis  for  the  interline  runs  because  all 
the  runs  are  within  the  limits  of  their  common  seniority  territory  over  which 
the  employees  hold  their  permanent  seniority  as  contemplated  by  the  rule. 

For  a number  of  years  this  interline  service  was  operated  from  East  Side, 
Philadelphia,  Pa.,  to  Jersey  City,  N.  J.,  and  St.  George,  Staten  Island,  N.  Y. 
The  East  Side  terminal  was  discontinued  as  a freight  operation  by  the  Balti- 
more & Ohio  Railroad  Co.  and  in  lieu  thereof  a new  yard  with  engine  ter- 
minal facilities  was  established  at  Wilsmere  and  Wilmington,  Del.  . 

Wilsmere,  Del.,  is  approximately  26  miles  west  of  East  Side,  Philadelphia, 
Pa  The  establishment  of  Wilsmere  terminal  had  the  effect  of  moving  the 
former  interline  westbound  terminal  26  miles  farther  west  on  the  Baltimore  & 
Ohio  Railroad.  East  Side,  Philadelphia,  was  the  former  Baltimore  & Ohio 
Railroad  eastbound  interline  freight  terminal.  Prior  to  the  establishment  of 
Wilsmere  as  a classification  yard  and  engine  terminal  the  interline  operation 
was  confined  and  handled  exclusively  by  the  Philadelphia  & Reading  Railway 
Co.’s  and  the  Central  Railroad  Co.  of  New  Jersey’s  train  and  engine  crews  on 
a similar  mileage  basis  and  crew  apportionment,  but  at  the  time  the  Balti- 
more & Ohio  Railroad  Co.  did  not  have  any  crews  in  this  service.  Since  the 
establishment  of  Wilsmere  as  the  westbound  interline  terminal,  the  Balti- 
more & Ohio  Railroad  Co.’s  engine  and  train-service  crews  have  been  allocated 
a percentage  of  the  operation,  proportionate  to  their  mileage  operated  in  the  en- 
tire interline  service. 


Decision.— The  Eailroad  Labor  Board  decides  that  if  the  engineers 
and  firemen  on  the  New  York  division  of  this  carrier  hold  permanent 
seniority  to  50  per  cent  of  the  interline  crews  allocated  to  the  Phila- 
delphia & Reading  Railway  Co.,  rule  12  does  not  apply.  If  they  do 
not  hold  permanent  seniority  as  indicated  above,  they  should  be  paid 
for  this  service  in  accordance  with  the  rule. 


DECISION  NO.  3034.— DOCKET  4021 

Chicago,  III.,  February  26,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Charleston  & Western  Carolina  Railway  Co. 

Question. — Request  for  the  reinstatement  of,  and  pay  for  time 
lost  by,  M.  D.  Meyer,  formerly  employed  as  section  foreman  at 
Millettville,  S.  C. 

56122—26 23 
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Statement. — This  dispute  was  submitted  in  ex  parte  form  on 
April  10,  1924,  by  the  grand  president  of  the  United  Brotherhood  of 
Maintenance  of  Wa}^  Employees  and  Railway  Shop  Laborers. 

In  the  submission  the  employees  contend  that  Mr.  Meyer  was 
dismissed  from  the  service  on  December  16,  1923.  It  is  claimed  that 
he  asked  for  an  investigation  and  requested  that  E.  W.  Stevens, 
general  chairman  of  the  maintenance-of-way  employees,  Atlantic 
Coast  Line  System  Federation,  of  which  federation  the  Charleston 
& Western  Carolina  Railway  Co.  is  a part,  be  present  to  represent 
him  at  the  hearing  relative  to  his  discharge.  It  is  further  claimed 
that  the  carrier  refused  to  recognize  Mr.  Stevens,  but  proceeded  to 
conduct  the  hearing  against  the  protest  of  Mr.  Meyer,  following 
which  Mr.  Meyer  appealed,  the  case  to  the  vice  president  and  general 
manager  and  filed  with  him  a sworn  affidavit  authorizing  Mr. 
Stevens  to  represent  him.  Upon  failure  of  the  vice  president  to 
recognize  Mr.  Stevens,  it  is  shown  that  the  case  was  appealed  to 
the  president  of  .the  carrier,  who  referred  the  subject  back  to  the 
vice  president,  who  again  refused  to  conduct  a further  investigation. 

The  employees  argue  that  principle  15,  Exhibit  B,  of  Decision  No. 
119  (II,  R.  L.  B.  87),  accords  to  them  the  right  to  select  representa- 
tives of  their  own  choosing,  which  right  it  is  claimed  was  denied 
in  this  particular  case.  The  employees  call  attention  to  the  fact 
that  the  board  has  enunciated  this  principle  in  numerous  decisions. 

The  carrier  takes  the  position  that  there  is  no  dispute  between 
it  and  the  maintenance-of-way  organization,  in  that  Mr.  Meyer 
was  given  an  investigation,  and  the  action  as  taken  by  the  carrier 
was  upheld  by  the  committee  duly  authorized  to  represent  the 
maintenance-of-way  employees  on  this  property.  It  is  the  position 
of  the  carrier  that  the  United  Brotherhood  of  Maintenance  of  Way 
Employees  and  Railway  Shop  Laborers  has  never  presented  authori- 
zations indicating  that  it  was  duly  authorized  to  represent  the  main- 
tenance-of-way employees  on  the  Charleston  & Western  Carolina 
Railway  Co. 

It  is  stated  that,  on  the  contrary,  an  association  of  employees 
was  formed  which  duly  elected  its  spokesmen  and  indicated  to  the 
carrier  that  it  was  authorized  to  represent  a majority  of  the  em- 
ployees, and  that  an  agreement  was  accordingly  entered  into  with 
said  association  which  is  still  in  full  force  and  effect.  It  is  con- 
tended that  Mr.  Meyer  was  discharged  for  failure  to  properly  main- 
tain his  section,  affidavits  being  produced  from  certain  local  officials 
relative  to  the  condition  of  the  section  on  which  he  was  engaged. 

In  connection  with  the  claim  of  Mr.  Stevens  to  represent  Mr. 
Meyer  the  carrier  contends  that  he  is  general  chairman  of  the 
Atlantic  Coast  Line  System  Federation,  an  organization  foreign  to 
its  line.  The  carrier  denies  his  right  to  represent  employees  of  the 
Charleston  & Western  Carolina  Railway  Co.,  and  takes  the  position 
that  his  claim  is  unwarranted  and  unauthorized  by  the  employees’ 
associations  and  in  direct  conflict  to  their  wishes  on  the  subject.  The 
carrier  claims,  further,  that  Mr.  Stevens  had  no  legal  right  under  the 
transportation  act,  1920,  to  bring  before  the  Labor  Board  any  dis- 
pute between  its  employees  and  the  carrier.  The  following  is  quoted 
from  the  carrier’s  submission : 
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While  we  have  endeavered  to  present  to  the  board  fully  and  fairly  the  facts 
surrounding  the  elimination  of  Mr.  Meyer  from  the  roadway  service  of  the 
Charleston  & Western  Carolina  Railway  Co.,  and  at  the  same  time  directing 
attention  to  the  gratuitous  efforts  of  Mr.  Stevens,  general  chairman  of  the 
Atlantic  Coast  Line  Railroad  Federation  of  maintenance-of-way  employees,  to 
force  himself  upon  the  employees  and  the  management  of  the  Charleston  & 
Western  Carolina  Railway  Co.  in  the  handling  of  their  joint  affairs,  we  beg 
to  most  respectfully  submit  that  section  307  of  the  transportation  act,  1920, 
provides  that — 

“The  Labor  Board  shall  hear,  and  * * * decide,  any  dispute  involving 

grievances,  * * * upon  the  application  of  * * * any  * * * organ- 
ization of  employees  * * * whose  members  are  directly  interested  in  the 
dispute.”  (I,  R.  L.  B.  129.) 

This  section  of  the  act  no  doubt  caused  your  honorable  board  to  lay  down 
the  principle  announced  by'you  (vol.  1,  R.  L.  B.  90,  note  (b)),  reading  in  part 
as  follows : 

“Note  B. — * * * The  board  approves  the  existing  practice  requiring 

that  in  the  first  instance  the  representatives  of  the  organizations  seeking  con- 
ference or  conferring  should  be  the  duly  authorized  representatives 
selected  by  the  employees  in  the  service  of  the  carrier  directly  interested 
in  the  dispute  * * 

We  rely  with  confidence  upon  the  oft-repeated  declaration  of  the  board 
that  they  will  not  attempt  to  handle  cases  where  their  own  regulations  are  not 
complied  with,  nor  cases  that  are  not  handled  strictly  within  the  meaning 
and  the  intent  of  the  act  of  1920,  and  just  here  let  us  stress  the  fact  that  the 
committee,  speaking  for  the  roadway  employees  of  the  Charleston  & Western 
Carolina  Railway  Co.,  emphatically  repudiates,  as  herein  presented,  the 
authorized  agency  of  E.  W.  Stevens,  general  chairman  of  the  Atlantic  Coast 
Line  Railroad  Federation  of  maintenance-of-way  employees. 

Briefly  summarized,  the  employees  contend  that  the  carrier  did 
not  comply  with  the  transportation  act  and  the  decisions  of  the 
board  when  it  refused  to  entertain  Mr.  Stevens  as  representative  of 
Mr.  Meyer  in  the  investigation  of  his  case,  and  that  Mr.  Meyer’s 
discharge  was  unjust.  The  carrier,  on  the  other  hand,  takes  the 
position  that  the  case  should  have  no  standing  under  the  law  in  that 
the  recognized  committee  has  upheld  the  action  taken  by  the  carrier, 
and  that  the  United  Brotherhood  of  Maintenance  of  Way  Employees 
and  Railway  Shop  Laborers  has  no  right,  under  the  law,  to  bring 
a case  to  the  board  under  such  conditions. 

Decision. — The  transportation  act,  1920,  extends  to  the  employees 
the  right  to  select  representatives  of  their  own  choosing,  therefore, 
the  Railroad  Labor  Board  remands  the  dispute  with  the  direction 
that  the  carrier  conduct  a hearing  at  which  the  representatives 
selected  by  the  employees  involved  shall  be  present;  if  an  agreement 
is  not  reached,  the  matter  shall  be  submitted  to  the  board  in  accord- 
ance with  the  provisions  of  the  transportation  act,  1920. 


DECISION  NO.  3035 —DOCKET  4523 

Chicago,  III.,  February  26,  1925 

National  Association  Railway  Mechanics,  Helpers,  Laborers,  and  Freight 
Handlers  v.  Louisville  & Nashville  Railroad  Co. 

Question. — Claim  of  certain  machinist  helpers  for  machinist’s  rate 
of  pay  for  service  performed  during  the  shopmen’s  strike. 

Statement. — Under  date  of  November  6,  1924,  the  National 
Association  of  Railway  Mechanics,  Helpers,  Laborers,  and  Freight 
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Handlers  filed  with  this  board  Form  R.  L.  B.,  101,  to  which  was 
attached  its  position  relative  to  dispute  not  decided  in  conference 
with  the  management  of  the  Louisville  & Nashville  Railroad  Co. 

It  is  the  contention  of  the  employees  that  during  the  period  of  the 
shopmen’s  strike  in  1922,  Machinist  Helpers  Frank  Moten,  William 
Cummings,  and  Moses  Harris,  and  certain  other  employees  of  the 
railroad  shops  at  Boyles,  Ala.,  were  required  to  perform  certain 
work  classified  as  that  of  machinists  for  which  they  were  paid'  the 
helper’s  rate  of  pay.  The  statement  submitted  does  not  indicate 
the  detailed  service  alleged  to  have  been  performed  by  the  employees 
in  question. 

A copy  of  the  ex  parte  submission  filed  by  the  employees  was  for- 
warded to  the  carrier,  and  under  date  of  December  16,  1924,  the 
carrier’s  reply  was  received  in  which  it  was  stated  that  the  employees 
in  question  were  not  assigned  to  machinist  work,  but  to  work  prop- 
erly classified  as  that  of  machinist  helpers  which  was  paid  for  under 
that  classification. 

The  carrier  further  stated  that  an  analysis  had  been  made  of  the 
service  cards  and  that  the  work  as  recorded  thereon  was  that  of 
helpers,  and  that  the  employees  filed  no  claim,  or  made  no  exception 
on  the  service  cards,  nor  was  any  question  raised  by  them  until  ap- 
proximately one  year  after  the  effective  date  of  the  strike. 

The  organization,  party  hereto,  requested  an  opportunity  to  pre- 
sent oral  evidence.  A hearing  was  conducted  on  January  20,  1925, 
of  which  both  parties  were  previously  notified.  The  carrier  was  rep- 
resented at  said  hearing,  but  on  the  preceding  evening  the  repre- 
sentative of  the  employees  wired  the  board  that  it  would  be  impos- 
sible for  him  to  attend ; therefore  the  carrier  waived  its  right  to  pre- 
sent oral  argument  and  agreed  to  rest  its  case  upon  the  written 
submission  before  the  board. 

Of  inion. — The  evidence  submitted  does  not  afford  sufficient  details 
on  which  to  predicate  a decision.  An  oral  hearing  was  scheduled  as 
requested  by  representative  of  the  organization,  but  the  said  repre- 
sentative failed  to  appear  and  to  present  argument  in  behalf  of  his 
position.  The  carrier  was  represented  and  was  ready  to  proceed  with 
its  defense  in  the  case.  In  this  connection,  the  board  calls  attention 
to  the  fact  that  on  a previous  occasion  the  representative  of  the 
organization  party  to  this  dispute  failed  to  make  his  appearance 
at  a hearing  duly  scheduled. 

The  failure,  on  the  part  of  the  organization  to  be  represented  at 
hearings  requested  by  them  not  only  places  the  board  at  an  inconven- 
ience but  also  places  the  carrier  at  an  expense  and  inconvenience. 

In  connection  with  this  particular  case,  it  is  the  opinion  of  the 
board  that  no  further  hearing  should  be  conducted  by  it,  but  that 
the  parties  hereto  should  confer  in  an  effort  to  reach  an  agreement  as 
to  the  facts  in  the  case  with  respect  to  the  actual  service  performed 
by  the  employees  in  question;  if  unable  to  reach  an  agreement,  the 
matter  should  be  submitted  to  the  board  in  the  form  of  a joint 
statement. 

Decision. — -The  Railroad  Labor  Board  decides  that  the  dispute  in 
Docket  4523  is  hereby  dismissed  without  prejudice  to  the  case  being 
reopened. 
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Chicago,  III.,  February  26,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  Great  Western  Railroad  Co. 

Question. — Ex  parte  submission  from  employees  relative  to  claim 
for  two  hours’  pay  for  time  consumed  by  G.  W.  Inman,  section 
foreman,  patrolling  his  section  on  Thanksgiving  Day,  November 
29,  1923. 

Statement. — The  question  involves  a request  of  the  employees  for 
extra  compensation  for  a monthly  rated  section  foreman  who  was 
required  to  patrol  his  section  on  Thanksgiving  Day. 

It  is  the  contention  of  the  employees  that  Interpretation  1 to  De- 
cision No.  1450  (IV,  R.  L.  B.  836)  provides  for  extra  payment  for 
holiday  service,  and  that  therefore  it  should  be  allowed  by  the 
Chicago  Great  Western  Railroad  Co. 

Section  (A),  Article  V,  of  Decision  No.  501  reads  as  follows: 

(70  Supervisory  employees. — Employees  whose  responsibility  and/or  super- 
visory duties  require  service  in  excess  of  the  working  hours  or  days  assigned 
for  the  general  force  will  be  compensated  on  a monthly  rate  to  cover  all 
services  rendered,  except  that  when  such  employees  are  required  to  perform 
work  which  is  not  a part  of  their  responsibilities  or  supervisory  duties  on 
Sundays  or  in  excess  of  the  established  working  hours,  such  work  will  be 
paid  for  on  the  basis  provided  in  these  rules  in  addition  to  the  monthly  rate. 
Section  foremen  required  to  walk  or  patrol  track  on  Sundays  shall  be  paid 
therefor  on  the  bases  provided  in  these  rules  in  addition  to  the  monthly  rate. 
(II,  R.  L.  B.  469.) 

This  rule  was  incorporated  in  the  agreement  between  the  parties  to 
this  dispute,  and  is  still  in  force  and  effect,  no  dispute  having  been 
subsequently  raised. 

A number  of  disputes  did  arise  on  certain  carriers  as  to  the  appli- 
cation of  the  above-quoted  rule,  which  disputes  were  submitted  to 
the  board,  together  with  certain  other  rules,  and  were  later  dis- 
posed of  by  Decision  No.  1450.  (Ill,  R.  L.  B.  1029.)  The  Chicago 
Great  Western  Railroad  Co.  while  being  a party  to  Decision  No. 
1450,  did  not  have  a dispute  on  section  (A),  Article  V,  thereof. 

Section  (A),  Article  V,  of  Decision  No.  1450  reads: 

Employees  whose  responsibilities  and/or  supervisory  duties  require  service 
in  excess  of  the  working  hours  or  days  assigned  for  the  general  force  will  be 
compensated  on  a monthly  rate  to  cover  all  services  rendered,  except  that 
when  such  employees  are  required  to  perform  work  which  is  not  a part  of 
their  responsibilities  or  supervisory  duties  on  Sundays  or  in  excess  of  the 
established  working  hours,  such  work  will  be  paid  for  on  the  basis  provided 
in  these  rules  in  addition  to  the  monthly  rate.  Section  foremen  required  to 
walk  or  patrol  track  on  Sundays  shall  be  paid  therefor  on  the  basis  provided 
in  these  rules  in  addition  to  the  monthly  rate. 

Supervisory  forces  shall  be  compensated  on  the  same  overtime  basis  as  the 
men  supervised  when  the  general  force  is  required  to  work  in  excess  of  eight 
hours  per  day.  (Supra.) 

On  April  23,  1923,  the  board  issued  Interpretation  1 to  Decision 
No.  1450,  which  incorporated  the  following : 

Opinion. — This  rule  and  other  rules  relative  to  overtime,  etc.,  are  equally 
applicable  to  the  supervisory  forces  except  so  far  as  the  specific  exceptions 
are  referred  to  in  section  ( h ) of  Article  V and  which  have  been  heretofore 
referred  to. 
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Hence  it  can  be  properly  said  that  when  the  “ general  force  ” is  required  tjo 
work  on  holidays  referred  to  in  section  ( a-5 ) of  Article  V,  above  quoted,  the 
overtime  rules  are  applicable  to  said  general  force  and  likewise  to  supervisory 
forces  in  charge  for  service  performed  on  such  days.  In  other  words,  section 
(a-5)  of  Article  V,  herein  quoted,  recognizes  that  the  seven  specified  holidays 
are  not  a part  of  the  regular  assignment  of  the  general  force  but  should  be 
considered  as  overtime  days,  and  for  this  reason  the  supervisory  force  should 
receive  extra  compensation  for  supervising  their  gangs  when  performing 
service  outside  of  their  recognized  assignment,  whether  it  be  days  or  hours. 
( Supra. ) 

The  employees  contend  that  the  board  by  its  interpretation,  above 
quoted,  has  clearly  provided  that  monthly  rated  supervisory  forces 
should  receive  extra  compensation  for  service  performed  on  holidays 
and  that  notwithstanding  the  fact  that  no  dispute  was  submitted  on 
this  particular  rule  it  would  be  unfair  to  maintain  a less  favorable 
condition  on  the  Chicago  Great  Western  Railroad  than  is  enjoyed 
by  other  carriers. 

The  carrier  takes  the  position  that  Interpretation  1 to  Decision 
No.  1450  is  not  applicable  to  it  because  that  portion  of  the  decision 
relating  to  section  ( h ) of  Article  V was  not  in  dispute  on  that 
property. 

The  carrier  contends  further  that  prior  to  Federal  control  the 
monthly  salary  paid  supervisory  forces  was  for  all  service  rendered, 
but  that  after  the  promulgation  of  the  so-called  national  agreement 
the  said  supervisory  forces  were  compensated  on  the  basis  of  313 
days  per  year  without  any  reduction  in  their  monthly  salaries.  It 
is  contended  that  Decision  No.  501  made  no  change  in  this  agreement 
and  argued  that  supervisory  forces  are  now  being  paid  for  holiday 
service  whether  they  work  or  not.  To  require  extra  payment  as 
contended  for  by  the  employees  would  in  reality  result  in  double 
payment  for  such  service. 

Decision. — The  Railroad  Labor  Board  decides  that  Interpretation 
1 to  Decision  No.  1450  clearly  outlines  the  board’s  position  relative 
to  payment  of  supervisory  forces  for  services  performed  on  holidays, 
and  that  the  said  interpretation  shall  be  made  applicable  to  this 
dispute. 


DECISION  NO.  3037.— DOCKET  2044 

Chicago,  III.,  February  26,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Switchmen’s  Union  of  North 
America)  v.  San  Antonio  & Aransas  Pass  Railway  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  to  ascertain  and  determine  whether  or  not  the 
San  Antonio  & Aransas  Pass  Railway  Co.  has  violated  Decision  No., 
1975.  (IV,  R.  L.  B.  639.) 

Statement. — Under  date  of  September  28, 1923,  the  Railroad  Labor 
Board  issued  Decision  No.  1975,  embodying  the  following  question 
and  decision: 

Question. — Have  the  officials  of  the  San  Antonio  & Aransas  Pass  Railway  Co. 
the  right  to  discriminate  against  members  of  the  Switchmen’s  Union  of  North 
America  in  their  employment  or  retention  in  the  service  as  switchmen  or  to 
otherwise  invalidate  their  seniority? 
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Decision. — The  Railroad  Labor  Board  decides  that  C.  A.  Brown  shall  be 
reinstated  to  his  former  position  and  seniority  status  and  paid  for  all  time 
lost  account  of  the  improper  application  of  the  seniority  rules,  less  any  amount 
he  may  have  earned  while  engaged  in  other  employment.  (Supra.) 

The  above  decision  was  rendered  after  due  consideration  of  the 
evidence  submitted  by  the  respective  parties  and  constituted  the 
judgment  and  ruling  of  a majority  of  the  Railroad  Labor  Board  in 
conformity  with  the  functions  vested  in  it  by  the  transportation 
act,  1920. 

Under  date  of  November  27,  1923,  the  following  communication 
was  addressed  to  the  representative  of  the  carrier : 

Information  having  been  received  which  causes  the  board  to  believe  that 
Decision  No.  1975,  Docket  2014,  and  Decision  No.  1982,  Docket  2045,  have  been 
violated  through  failure  of  the  carrier  to  make  such  decisions  effective,  you  are 
hereby  notified  that  the  Railroad  Labor  Board  will  conduct  a hearing,  twenty- 
second  floor,  Transportation  Building,  608  South  Dearborn  Street,  Chicago,  111., 
at  10  a.  m.,  December  12,  1923,  at  which  time  you  are  cited,  under  section  313 
of  the  transportation  act,  1920,  to  appear,  in  order  that  the  board  may  con- 
duct such  inquiry  as  is  necessary  to  enable  it  to  determine  whether  violations 
have  occurred. 

Please  acknowledge  receipt. 

The  hearing  referred  to  in  the  above-quoted  communication  was 
postponed  until  January  4,  1924,  at  which  time  the  representative 
of  the  employees  again  protested  the  action  of  the  carrier  in  refusing 
to  apply  the  decisions  of  the  Railroad  Labor  Board. 

All  of  the  pertinent  facts  and  relevant  circumstances  are  sum- 
marized in  the  statement  and  opinion  of  Decision  No.  1975,  and  will 
not  be  here  repeated. 

Opinion. — The  Railroad  Labor  Board  feels  that  the  action  on  the 
part  of  the  carrier  is  contrary  to  the  meaning  and  intent  of  the 
transportation  act,  1920,  and  represents  an  utter  disregard  of  the 
purpose  for  which  the  transportation  act  was  promulgated  by  the 
Congress  of  the  United  States. 

Decision. — The  Railroad  Labor  Board  decides,  upon  the  evidence 
submitted,  that  the  San  Antonio  & Aransas  Pass  Railway  Co.  and  its 
responsible  officials  have  violated  Decision  No.  1975  in  that  they 
have  refused  to  comply  with  the  provisions  thereof  as  hereinbefore 
stated. 


DECISION  NO.  3038.— DOCKET  2045 
Chicago , III.,  February  26,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Switchmen’s  Union  of  North 
America)  v.  San  Antonio  & Aransas  Pass  Railway  Co. 

Question.- — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  to  ascertain  and  determine  whether  or  not  the 
San  Antonio  & Aransas  Pass  Railway  Co.  has  violated  Decision  No. 
1982.  (IV,  R.  L.  B.  656.) 

Statement. — Under  date  of  October  3,  1923,  the  Railroad  Labor 
Board  issued  Decision  No.  1982,  embodying  the  following  question 
and  decision:  4 

Question. — Alleged  discrimination  against  members  of  the  Switchmen’s  Un- 
ion of  North  America  in  their  employment  or  retention  in  service  as  switch- 
men. Seniority  claim  of  E.  J.  Collins,  switchman,  Houston,  Tex. 
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Decision. — The  Railroad  Labor  Board  decides  that  E.  J.  Collins  shall  be 
reinstated  to  his  former  position  and  seniority  status,  and  paid  for  all  time 
lost  account  of  the  improper  application  of  the  seniority  rules,  less  any  amount 
he  may  have  earned  while  engaged  in  other  employment.  (Supra.) 

The  above  decision  was  rendered  after  due  consideration  of  the 
evidence  submitted  by  the  respective  parties,  and  constituted  the 
judgment  and  ruling  of  a majority  of  the  Railroad  Labor  Board 
in  conformity  with  the  functions  vested  in  it  by  the  transportation 
act,  1920. 

Under  date  of  November  27,  1923,  the  following  communication 
was  addressed  to  the  representative  of  the  carrier : 

Information  having  been  received  which  causes  the  board  to  believe  that 
Decision  No.  1975,  Docket  2044,  and  Decision  No.  1982,  Docket  2045,  have  been 
violated  through  failure  of  the  carrier  to  make  such  decisions  effective,  you 
are  hereby  notified  that  the  Railroad  Labor  Board  will  conduct  a hearing, 
twTenty-second  floor,  Transportation  Building,  608  South  Dearborn  Street, 
Chicago,  111.,  at  10  a.  in.,  December  12,  1923,  at  which  time  you  are  cited, 
under  section  313  of  the  transportation  act,  1920,  to  appear,  in  order  that  the 
board  may  conduct  such  inquiry  as  is  necessary  to  enable  it  to  determine 
whether  violations  have  occurred. 

Please  acknowledge  receipt. 

The  hearing  referred  to  in  the  above-quoted  communication  wTas 
postponed  until  January  4,  1924,  at  which  time  the  representative 
of  the  employees  again  protested  action  of  the  carrier  in  refusing 
to  apply  the  decisions  of  the  Railroad  Labor  Board. 

All  of  the  pertinent  facts  and  relevant  circumstances  are  sum- 
marized in  the  statement  and  opinion  of  Decision  No.  1982,  and  will 
not  be  here  repeated. 

Opinion. — The  Railroad  Labor  Board  feels  that  the  action  on 
the  part  of  the  carrier  is  contrary  to  the  meaning  and  intent  of  the 
transportation  act,  1920,  and  represents  an  utter  disregard  of  the 
purpose  for  which  the  transportation  act  was  promulgated  by  the 
Congress  of  the  United  States. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
submitted  that  the  San  Antonio  & Aransas  Pass  Railway  Co.  and 
its  responsible  officials  have  violated  Decision  No.  1982  in  that  they 
have  refused  to  comply  with  the  provisions  thereof  as  hereinbefore 
stated. 


DECISION  NO.  3039. — DOCKET  2828 
Chicago , III.,  February  26,  1925 

Protective  Order  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  the  employees  for  recognition  by  the  carrier 
of  Fields  Ryan  as  general  chairman  of  the  Protective  Order  of  Rail- 
road Trainmen;  that  agreement  for  train  porters,  dated  December 
27,  1921,  be  amended;  and  that  Fields  Ryan  be  reinstated  and  paid 
for  all  time  lost. 

/Statement. — The  position  of  the  employees  and  the  carrier,  as 
shown  by  the  evidence  submitted,  discloses  a question  as  to  the 
right  of  representation  of  train  porters  on  the  lines  of  the  carrier, 
it  being  contended  by  the  Protective  Order  of  Railroad  Trainmen 
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that  they  represent  a majority  thereof  and  by  the  carrier  that  this 
organization  does  not  represent  a majority,  but  that  a majority  of 
the  employees  desire  to  be  represented  by  a selected  committee. 

Decision. — The  Railroad  Labor  Board  decides  that  to  definitely 
dispose  of  the  question  at  issue  in  this  particular  dispute  a secret 
ballot  shall  be  taken,  the  procedure  to  be  in  conformity  with  that 
described  in  Decision  No.  218  (II,  R.  L.  B.  207)  and  its  addendum, 
and  shall  include  the  following:  

Those  who  desire  to  be  represented  by  the  Protective  Order  of  Rail- 
road Trainmen,  mark  an  X in  this  square 


Those  who  desire  to  be  represented  by  individuals,  or  by  any 
other  organization,  write  the  name  of  such  individual  or  organization 
here and  mark  an  X in  this  square 


Conference  shall  be  promptly  held  for  the  purpose  of  arranging 
details  necessary  to  the  taking  of  the  ballot,  in  which  all  interested 
parties  shall  be  given  an  opportunity  to  participate. 

The  board  further  directs  that  a hearing  shall  be  granted  Fields 
Ryan  for  the  purpose  of  determining  whether  or  not  his  dismissal 
from  the  service  of  the  carrier  was  justified,  at  which  hearing  the 
said  Fields  Ryan  shall  be  entitled  to  be  represented  by  any  individ- 
ual or  organization  of  his  choice. 


DECISION  NO.  3040.— DOCKET  2829 

Chicago,  III.,  February  26,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Joe  Mayer,  engineer,  and  M.  J.  Saurer,  fire- 
man, for  eight  hours  tied  up  at  Hudson,  Wis.,  a point  between  estab- 
lished terminals,  on  February  28,  1922. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — Engineer  Mayer  and  Fireman  Saurer  were  regularly 
assigned  to  pool-freight  service  on  the  Eastern  division.  On  February  28, 
1922,  this  engine  crew  began  work  at  6 a.  m.,  at  Altoona,  Wis.,  ran  extra  to 
East  St.  Paul  with  a snow  plow,  where  they  were  turned,  ran  back  to  Hudson, 
an  intermediate  point,  and  wTere  released  at  7 :20  p m.,  having  been  on  duty 
13  hours  and  20  minutes.  This  engine  crew  was  held  at  Hudson  for  a period 
of  10  hours  and  40  minutes,  after  which  they  made  trip  from  Hudson  to  East 
St.  Paul  and  return  to  Altoona.  They  made  claim  for  continuous  time  be- 
tween terminals,  including  time  held  at  Hudson,  but  payment  for  8 hours 
of  the  time  held  at  Hudson  has  been  denied. 

The  employees’  claim  in  this  case  is  based  on  the  provisions  contained  in 
Articles  I and  II,  memorandum  of  agreement,  effective  April  1,  1908,  reading: 
“ Art.  I.  Under  the  law  limiting  the  hours  on  duty,  crews  in  road  service 
will  not  be  tied  up  unless  it  is  apparent  that  the  trip  can  not  be  completed 
within  the  lawful  time;  and  not  then  until  after  the  expiration  of  14  hours 
on  duty  under  the  Federal  law,  or  within  two  hours  of  the  time  limit  pro- 
vided by  State  laws,  if  State  laws  govern. 

“ Art.  II.  If  road  crews  are  tied  up  in  a less  number  of  hours  than  pro- 
vided in  the  preceding  paragraph,  they  shall  not  be  regarded  as  having  been 
tied  up  under  the  law,  and  their  service  will  be  paid  for  under  the  individual 
schedule  of  the  different  roads;” 

56122—26 24 


354 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3042] 


and  Section  X,  memorandum  of  agreement,  effective  March  1,  1921,  reading 
as  follows : 

“ Except  as  otherwise  provided  in  this  agreement,  or  in  the  hours  of  service 
law  agreement,  crews  will  be  paid  continuous  time  or  miles  between  terminals 
with  a minimum  of  100  miles  except  in  work  and  wrecking  service.” 

In  view  of  the  fact  that  this  engine  crew  was  tied  up  at  the  expiration  of 

13  hours  and  20  minutes  on  duty,  we  contend  that  Section  X of  the  memorandum 
of  agreement  effective  March  1,  1920,  is  applicable  to  this  case  and  the  crew 
referred  to  should  be  compensated  for  the  eight  hours  held  at  Hudson  without 
pay. 

Carrier's  position. — Engineer  Mayer  and  Fireman  Saurer  reported  for  duty 
at  Altoona  6 a.  m.,  February  28,  1922,  and  went  on  duty  in  snowplow  service  to 
plow  out  westbound  main  line  Altoona  to  East  St.  Paul,  where  they  turned  to 
plow  out  eastbound  main  line,  East  St.  Paul  to  Stillwater  Junction,  Minn., 
and  to  plow  out  branch  line  from  Stillwater  Junction  to  Stillwater.  They  were 
delayed  by  a derailment  which  prevented  completion  of  plowing  out  branch 
line  within  16  hours,  and  on  that  account  were  sent  to  Hudson  to  tie  up  under 
the  law,  arriving  there  6.55  p.  m. 

The  chief  dispatcher  issued  the  following  instructions  to  Conductor  Erick- 
son, snowplow  extra  223,  and  to  A.  J.  Strouts,  assistant  superintendent: 

“ Snowplow  extra  223  will  tie  up  at  Hudson  under  the  law  after  being  on 
duty  14  hours.  A.  J.  Strouts  will  advise  time  he  wishes  to  start  in  the  morn- 
ing to  plow  out  the  Stillwater  Junction  line  and  tracks  at  Stillwater.” 

This  crew  was  ordered  to  report  for  duty  at  Hudson  6 a.  m.,  March  1,  1922, 
to  complete  the  work  they  were  performing  on  previous  day  and  were  allowed 

14  hours’  continuous  time  for  the  service  performed  February  28.  Their  pay 
automatically  began  at  4 a.  m.,  March  1,  or  8 hours  after  the  expiration  of  the 
14-hour  period  on  duty  when  tied  up  under  the  law  on  February  28. 

The  carrier  contends  that  by  reason  of  derailment  preventing  completion  of 
assigned  work  within  16  hours,  they  had  a perfect  right  to  tie  this  crew  up 
under  the  law  at  expiration  of  14  hours,  as  dispatcher’s  instructions  were  in  this 
case  the  only  obligation  being  that  of  paying  for  the  14  hours  and  then  put- 
ting them  on  duty  and  under  pay  at  the  expiration  of  the  rest  period,  as  was 
done  in  this  case. 

See  Case  No.  2166,  Railway  Board  of  Adjustment  No.  1,  Louisville  & Nash- 
ville Railroad  Co.,  and  conductors  and  trainmen. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  particular  case  the  claim  of  the  employees 
is  denied. 


DECISION  NO.  3041.— DOCKET  2838 

Chicago,  III.,  February  26,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Question  of  proper  classification  of  employees  now 
classified  as  “ levermen-telephoners.”  Case  of  L.  W.  Green,  telegra- 
pher, displacing  Mack  McCormick,  leverman-telephoner,  Oak- 
lawn,  111. 

Decision. — The  Railroad  Labor  Board  decides  that  under  pro- 
visions of  agreement  in  effect  the  employees  directly  concerned  at 
Oaklawn,  111.,  are  properly  classified. 


DECISION  NO.  3042.— DOCKET  2874 

Chicago,  III.,  February  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Southern 
Pacific  Lines  in  Texas  and  Louisiana 

Question—  Claim  of  C.  Y.  Swanson,  a regular  assistant  yard- 
master,  for  engine  foreman’s  rate  of  pay  on  account  of  being  required 
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to  continue  service  as  assistant  yardmaster  after  he  had  petitioned 
the  carrier  to  permit  him  to  exercise  his  seniority  to  position  of 
engine  foreman  under  the  trainmen’s  agreement. 

Opinion. — The  records  indicate  that  C.  Y.  Swanson  made  special 
request  that  his  case  be  withdrawn,  and  further  that  the  Brother- 
hood of  Railroad  Trainmen  is  not  authorized  to  represent  yard- 
masters  in  the  employ  of  this  carrier,  it  having  made  an  agreement 
with  a committee  of  yardmasters  authorized  by  a majority  of  all  of 
the  yardmasters  to  act  for  them. 

Decision. — The  Railroad  Labor  Board  decides  that  the  case  is 
dismissed. 


DECISION  NO.  3043.— DOCKET  2876 

Chicago,  III.,  February  26,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  the  suspension  of  two 
weeks  for  Operator  Willard  Schenkel  was  unmerited  and  unjust 
and  that  he  should  be  reimbursed  for  the  time  lost  due  to  this  sus- 
pension. 

Decision. — Based  on  the  evidence  presented  in  this  case,  the  Rail- 
road Labor  Board  denies  the  claim  of  the  employees. 


DECISION  NO.  3044.— DOCKET  2889 

Chicago,  III.,  February  26,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Southern  Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  of  E.  W.  Mauney,  engineer,  and  T.  E.  Darby, 
fireman,  for  deadhead  trip,  Houston  to  Glidden,  Tex.,  April  7,  1921. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3045.— DOCKET  2907 

Chicago,  III.,  February  26,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Southern  Pacific  Lines  in  Texas  and  Louisiana 

Question. — Claim  for  continuous  time  by  R.  L.  Miller,  engineer, 
and  W.  F.  Dodgen,  fireman,  account  having  been  tied  up  in  gravel 
service,  Uvalde,  Tex.,  September  20,  1921. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3046.— DOCKET  2890 

Chicago,  III.,  February  27,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Kansas,  Oklahoma  & Gulf  Railway  Co. 

Question. — Protest  against  reduction  in  rate  of  pay  of  hostler 
helpers,  May  1,  1922. 
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Decision. — Inasmuch  as  the  primary  question  at  issue  in  this  case 
is  that  of  representation  of  outside  hostler  helpers,  the  Railroad 
Labor  Board  decides  that  in  the  absence  of  any  agreement  between 
the  parties  interested  the  case  is  remanded  for  further  conference  in 
an  effort  to  agree  upon  a rule  to  cover  the  question. 


DECISION  NO.  3047.— DOCKET  2971 

Chicago  III.,  February  27,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Yardman  Kunce,  Spooner,  Wis.,  northern 
division,  for  a day’s  pay  for  January  2,  1921,  account  of  being 
called  and  not  used. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  January  2,  1921,  Yardman  Kunce  was  called 
for  service  and  when  he  reported  at  the  yard  he  was  not  needed  and  was  so 
advised. 

Employees'  position. — The  employees  contend  that  under  the  schedule  when 
a yardman  is  called  for  service  and  as  in  this  case,  reports  at  the  yard,  he 
is  entitled  to  a minimum  day;  that  when  a man  is  called  for  service,  thei 
carrier  by  so  calling  him  agrees  to  give  him  a day’s  work ; that  in  the  absence 
of  any  rule  providing  for  payment  of  less  than  a minimum  day,  the  man  is 
entitled  to  the  time  claimed. 

It  would  be  unfair  to  the  employees  to  give  the  carrier  the  right  to  call  them 
for  service,  putting  them  to  the  trouble  of  getting  up  sometimes  at  an  undesir- 
able hour,  packing  a lunch,  and  reporting  at  the  yard,  and  then  advise  them 
there  was  no  work  for  them,  send  them  home,  and  not  allow  them  any  com- 
pensation. 

For  this  reason  the  employees  contend  that  the  basic-day  rule,  “ 8 hours  or 
less  shall  constitute  a day’s  work”  would  be  applicable  in  this  case. 

Carrier's  position. — The  yardmen’s  schedule  does  not  contain  any  rule  cov- 
ering payment  for  time  when  called  and  not  used.  The  contention  of  the  em- 
ployees that  the  absence  of  a rule  providing  some  allowance  for  men  called 
and  not  used  in  yard  service  requires  that  we  pay  a minimum  day  is  not  con- 
ceded. While  the  present  yardmen’s  schedule  has  been  in  effect  since  Sep- 
tember 1,  1919,  this  is  the  first  time  any  question  has  been  raised  on  that  point. 

We  do  not  understand  the  carrier  must,  in  the  absence  of  a rule,  pay  a day 
when  an  employee  is  called  for  yard  service  and  not  used. 

Decision. — The  Railroad  Labor  Board  decides  that  in  the  absence 
of  any  rule  in  the  schedule  applying  to  this  dispute,  the  case  is  dis- 
missed- 


DECISION  NO.  3048.— DOCKET  2972 

Chicago,  III.,  February  27,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  A.  C.  Goodwin,  yard  foreman,  and  G.  W. 
Carig  and  C.  M.  Beyers,  helpers,  for  an  hour  additional  December  4, 
1920,  for  helping  Chicago  & North  Western  train  No.  320  out  of  the 
Omaha  yard  to  Twentieth  Street  on  the  Union  Pacific  Railroad — 
application  of  paragraph  (&),  Article  XX,  of  Supplement  25  to  Gen- 
eral Order  No.  27. 
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Staternent. — The  submission  contained  the  following: 

Joint  statement  of  facts. — The  regular  assignment  of  this  crew  is  from  3 
p.  m.  to  11  p.  m.  On  the  date  in  question,  the  Chicago  & North  Western 
train  which  runs  to  and  from  our  yard  at  Omaha  was  made  up  as  usual, 
and  this  train  leaves  our  yard  via  the  Illinois  Central  bridge.  On  this  date, 
however,  we  were  advised  that  the  bridge  was  out  of  order  and  that  the  train 
would  have  to  use  the  Union  Pacific  bridge.  This  required  the  train  to  be 
pulled  by  the  switch  engine  through  our  yard  and  switching  leads,  also 
through  Union  Pacific  trackage  and  switching  leads,  west  of  our  yard,  to 
the  junction  of  the  main  line  of  the  Union  Pacific  Railroad  at  Twentieth  Street. 

Decision. — The  Railroad  Labor  Board  decides  that  if  the  service 
for  which  claim  is  made  was  performed  within  the  customary  switch- 
ing limits,  Article  XX  (b)  of  Supplement  25  to  General  Order  No. 
27  does  not  apply;  otherwise  the  claimants  shall  be  compensated  as 
provided  in  said  article. 


DECISION  NO.  3049.— DOCKET  2973 

Chicago , III.,  February  27,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question . — Protest  of  passenger  brakemen,  northern  division, 
against  transferring  express  between  trains  Nos.  96  and  242  at  Tusco- 
bia,  Wis.,  and  request  that  they  be  relieved  of  this  work. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  this  case  is  dismissed. 


DECISION  NO.  3050.— DOCKET  2976 

Chicago,  III.,  February  27,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Brakeman  J.  S.  Murphy,  account  not  being 
assigned  to  extra  work  in  accordance  with  seniority,  for  one  day’s 
pay  at  yard-helper’s  rate,  June  1,  1921 ; claim  for  107  miles  June  6, 
1921,  on  trains  232-233,  Eau  Claire,  Wis.,  to  Hannibal,  Wis.,  to  Eau 
Claire;  claim  for  100  miles  at  way-freight  rate  June  13,  1921,  train 
No.  244,  Rice  Lake,  Wis.,  to  Park  Falls,  Wis.;  claim  for  100  miles 
at  way-freight  rate  June  14,  1921,  train  No.  243,  Park  Falls  to  Rice 
Lake. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  the  dates  in  question  Brakeman  Murphy  was 
first  out  on  the  extra  board  at  Spooner,  Wis.,  the  division  terminal,  and  extra 
men  were  used  in  Ashland  yard.  On  June  6,  at  which  time  Mr.  Murphy  was 
claimed  to  be  the  oldest  extra  man  on  the  board  at  Spooner,  an  extra  man  at 
Eau  Claire  was  used  on  trains  Nos.  232  and  233.  On  June  13  and  14,  on  which 
days  Mr.  Murphy  was  the  oldest  man  on  the  extra  board  at  Spooner,  an  extra 
man  located  at  Rice  Lake  was  used  on  trains  Nos.  243  and  244  between  Rice 
Lake  and  Park  Falls. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  rules 
the  claim  for  yard  pay  is  denied,  and  the  claim  for  road  service  is 
sustained. 
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DECISION  NO.  3051.— DOCKET  2975 

Chicago,  III.,  February  27,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Co. 

Question. — Claim  of  Conductor  Carl  Johnson  and  crew,  Northern 
division,  for  356  miles  August  8,  1921,  for  trip  Spooner,  Wis.,  to 
Superior,  Wis.,  Superior  to  Altoona,  Wis.,  and  Altoona  to  Spooner, 
for  the  movement  of  National  Guards. 

Statement. — The  submission  contained  the  following  : 

Joint  statement  of  facts. — Conductor  Johnson  and  crew  were  called  at 
Spooner,  to  run  engine  and  caboose  to  Superior,  distance  of  72.5  miles,  to  move 
train  of  National  Guardsmen  from  Superior  to  Altoona,  distance  of  156.7  miles, 
at  which  point  they  were  delivered  to  Eastern  division  for  movement  east 
* and  passenger  engine  returned  light  with  caboose  to  Spooner,  distance  of  84.2 
miles.  Through  freight  rates  allowed  for  entire  trip. 

Decision. — The  Eaiiroad  Labor  Board  decides  that  the  employees 
concerned  shall  be  paid  miles  or  hours,  whichever  is  greater,  from 
Spooner  to  Altoona  by  way  of  Superior,  and  100  miles  from  Altoona 
to  Spooner,  all  at  passenger  rates. 


DECISION  NO.  3052.— DOCKET  2932 

Chicago,  III.,  February  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Wabash 

Railway  Co. 

Question. — Claim  of  conductor  and  brakemen,  Altamont  branch, 
for  one  hour  each  day  for  turning  engine  on  Y at  Bement,  111. — 
application  of  schedule  rules. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Bement  is  located  on  the  main  line  on  the  Wabash 
railroad  and  is  the  home  terminal  for  a turnaround  branch  local  freight  run. 
This  branch  is  connected  with  the  main  line  by  an  east  and  west  Y forming 
a complete  Y.  This  local  crew  is  required  to  put  away  its  train  on  some  yard 
tracks  off  the  main  line,  and,  in  so  doing,  pull  through  east  Y back  down 
main  line  beyond  the  west  Y to  put  away  its  train,  after  which  the  engine  is 
taken  for  coal  and  water  on  main  line  and  headed  through  the  west  Y to  the 
engine  house,  which  is  located  on  the  branch  line  just  south  of  the  Y switches. 

Article  18,  conductors’  schedule,  and  Article  21,  trainmen’s  schedule,  read: 

“Conductors  (trainmen)  required  to  remain  with  and  turn  engine  or  engine 
and  train  on  a Y at  terminals  will  be  paid  for  such  service  with  a minimum  of 
one  hour  prorata  at  the  rate  for  the  class  of  service  performed.  This  rule  not 
to  apply  to  conductors  (trainmen)  on  trains  moving  through  Y in  regular 
movement  to  passenger  station,  but  will  apply  to  conductors  (trainmen)  turn- 
ing train  at  East  Hannibal  on  trains  that  terminate  at  Hannibal  and  at 
Streator.” 

Employees'  position. — The  committee  claims  that  the  above-mentioned  arti- 
cles are  plain  and  that  there  should  be  no  controversy  concerning  the  payment 
of  one  hour  for  turning  this  engine.  This  is  not  a passenger  train  moving 
through  Y to  passenger  station,  but  a local-freight  train  which  unloads  its 
passengers  before  starting  around  the  Y.  This  crew  in  passing  through  the 
first  leg  of  the  Y and  before  going  through  the  last  leg  of  the  Y performs  the 
service  of  putting  its  train  away,  which  is  its  duty  on  arrival  at  Bement,  but 
this  service  should  not  void  a rule  for  the  payment  of  one  hour  for  turning 
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engine  on  Y.  This  is  the  only  point  on  the  system  where  the  rule  should 
apply  at  the  present  time  and  was  placed  in  the  schedules  for  the  purpose  of 
paying  one  hour  for  turning  engine  on  Y at  terminals. 

Prior  to  December  1,  1921,  this  crew  was  paid  one  hour  for  putting  train 
away  in  accordance  with  an  old  custom,  whereas,  since  the  effective  date  of 
Supplement  25  to  General  Order  No.  27,  claims  should  have  been  made  for 
turning  engine.  No  allowances  have  been  made  since  December  1,  1921,  and 
the  payments  made  in  October  and  November  were  deducted,  amounts  being 
respectively  $31.70,  $24.48,  $25.17,  and  $26.31. 

Carrier's  position. — The  carrier  respectfully  contends  that  the  service  per- 
formed does  not  constitute  remaining  with  and  turning  an  engine  on  a Y 
within  the  clear  intent  of  the  rule.  The  location  of  the  tracks  used  in  putting 
away  the  train  and  engine  is  such  that  the  engine  is  incidentally  turned,  or, 
in  other  words,  the  putting  away  of  the  train  can  not  consistently  be  done 
without  the  engine  being  turned  when  the  work  is  completed.  The  rule  is 
intended  to  apply  to  a case  where  necessary  to  use  a Y for  the  specific  purpose 
of  turning  the  engine  and  not  to  a case  of  the  kind  above  described. 

Decision . — Under  the  circumstances  of  this  particular  case,  the 
conductor  and  brakeman  when  required  to  remain  with  and  turn 
engine  on  Y will  be  paid  in  accordance  with  rule  18,  conductors’, 
and  rule  21,  trainmen’s,  schedules. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

In  completing  trip  at  Bement  it  is  necessary  for  the  crew  in 
question  to  put  train  away  on  some  assigned  or  designated  yard 
track  clear  of  the  main  or  running  track,  the  performance  of  which 
duty  necessitates  pulling  through  the  east  Y and  backing  down  the 
main  line  beyond  the  west  Y switch  to  the  yard  tracks,  after  which 
the  engine  is  let  in  on  the  west  Y headed  for  the  roundhouse.  In 
no  event  would  there  be  any  necessity  for  more  than  one  man  accom- 
panying the  engine  to  or  through  the  west  Y,  and  the  carrier  makes 
the  statement,  not  controverted,  that  by  informal  arrangement  be- 
tween members  of  the  train  and  engine  crew  in  a majority  of  in- 
stances no  member  of  the  train  crew  accompanies  the  engine  to  the 
engine  house,  as  there  is  nothing  whatever  to  do  but  handle  one 
inside  switch  on  the  Y to  let  the  engine  in  on  the  roundhouse  track, 
and  this  switch  is  looked  after  by  the  fireman  or  the  engine  watchman 
which  relieves  the  head  brakeman  from  the  necessity  of  accom- 
panying the  engine. 

The  question  of  discharging  passengers  is  injected,  manifestly,  to 
invoke  the  support  of  a certain  rule,  and  it  has  no  connection  what- 
ever with  the  putting  away  of  train. 

The  specific  moves  made  by  the  train  crew  and  the  engine  crew,  as 
set  forth  in  this  case,  do  not  constitute  turning  an  engine  or  an 
engine  and  train  on  a Y as  contemplated  by  articles  18  and  21  of  the 
conductors’  and  trainmen’s  schedule,  respectively,  which  articles  are 
quoted  in  the  joint  statement  of  facts;  therefore,  in  our  judgment, 
the  decision  of  the  majority  of  the  board  in  this  case  is  not  justified. 

J.  H.  Elliott. 

Horace  Baker. 
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On  arrival  at  Bement,  which  is  the  final  terminal  for  the  crew,  the 
crew  is  required  to  place  the  caboose  on  a spur  track  and  is  then  re- 
quired  to  take  its  train  around  part  of  the  Y to  the  main  track  and 
then  back  down  into  the  yard  for  the  purpose  of  putting  their  train 
away.  The  crew  then  proceeds  with  the  light  engine  around  the 
other  leg  of  the  Y to  the  roundhouse.  It  is  necessary  for  the  crew 
to  turn  its  engine  on  the  Y at  its  final  terminal  so  that  the  engine 
will  be  headed  in  the  proper  direction  for  making  the  trip  on  the 
following  day. 

The  work  of  puting  the  train  away  and  turning  the  engine  on  the 
Y is  performed  under  the  direct  supervision  of  the  conductor,  as 
their  is  no  yardmaster  located  at  that  point.  The  conductor  is 
wholly  responsible  for  the  work,  and  it  is  necessary  that  the  other 
members  of  the  crew  assist  him. 

The  decision  of  the  majority  of  the  board  is  in  accord  with  the 
intent  of  articles  18  and  21,  respectively,  of  the  conductors’  and 
trainmen’s  agreements. 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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Chicago , III.,  February  21,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co.  . 

Question . — Claim  of  H.  Whitney,  yard  foreman,  Sand  S.  Nel- 
son and  H.  A.  O’Brien,  helpers,  Rice  Lake  yard,  northern  division, 
for  a minimum  day  July  4,  1921,  on  account  of  road  crew  being  used 
to  perform  yard  service. 

Statement . — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  July  2 the  yard  crew  at  Rice  Lake  was  notified 
it  would  not  work  on  July  4,  1921. 

Employees'  position. — Article  XI  of  the  yardmen’s  agreement  provides  that — 

“ Where  yardmen  are  employed,  all  regular  switching,  transfer  of  freight 
and  passenger  equipment,  and  the  handling  of  all  construction  and  maintenance 
of  way  trains,  operating  exclusively  within  the  terminal  or  yard  limits,  will  be 
performed  by  yardmen  at  their  established  rate  of  pay.  The  present  practice 
of  road  crews  handling  car  or  cars  in  connection  with  their  train  will  not  be 
changed.” 

The  position  of  the  committee  is  that  the  above  rule  entitles  the  yard  crew 
to  all  work  within  the  yard  as  outlined  in  the  rule,  and  we  contend  the  com- 
pany violated  the  same  when  they  anulled  the  yard  crew  at  Rice  Lake  July  4, 
1921,  and  called  a regular  assigned  road  crew  in  advance  of  its  regular  time  to 
make  up  its  own  train,  which  is  the  work  of  the  yard  crew.  In  addition  to 
making  up  its  own  train,  the  road  crew  was  required  to  do  station  switching. 
The  claim  is  therefore  made  for  a minimum  day. 

Carrier's  position. — On  July  4 all  industries  at  Rice  Lake  were  to  be  closed, 
and  it  was  apparent  that  there  would  be  no  switching  necessary  other  than  the 
make-up  of  branch  train  No.  244,  which  could  be  made  up  by  the  crew  instead 
of  using  yard  crew  for  this  work,  after  which  it  would  be  idle  remainder  of  the 
day.  So,  on  July  2,  the  yard  crew  was  notified  it  would  not  work  July  4,  1921. 

Regular  work  of  switch  engine  at  Rice  Lake  is,  in  addition  to  making  up 
train  No.  244,  switching  all  industries  and  mills,  and  switching  freight  house, 
coal  shed,  and  team  tracks. 
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A milk  car  which  is  picked  up  by  passenger  train  No.  97  every  morning  was 
on  same  track  as  cars  which  were  to  be  picked  up  by  No.  £44’s  crew  in  making 
up  its  train.  This  milk  car  was  taken  from  this  track  back  of  depot  and  placed 
on  track  south  of  depot  to  be  picked  up  by  No.  97. 

During  the  night  a car  of  melons  came  into  Rice  Lake  and  was  set  on  No. 
1 track,  ana  train  No.  244’ s crew  in  making  up  its  train  placed  this  car  of 
melons  on  track  at  freight  depot  where  it  could  be  reached  by  teams. 

No.  244's  crew  did  not  perform  regular  station  switching  at  Rice  Lake ; did 
not  transfer  passenger  or  freight  equipment ; did  not  handle  any  construction 
or  maintenance  work;  and  did  not  differ  from  the  past  and  present  practice, 
as  it  has  been  the  practice  when  no  switch  engine  is  on  duty,  for  any  reason, 
for  crews  to  make  up  their  own  train ; and  the  placing  of  the  milk  car  which 
was  on  track  with  other  cars  handled  on  a different  track  to  be  picked  up  by 
passenger  train,  and  the  placing  of  a car  of  melons  arriving  during  the  night 
where  teams  could  reach  it,  was  not  doing  regular  station  switching. 

We  do  not  consider  this  was  a violation  of  Article  XI  of  yardmen’s  schedule 
referred  to. 

Decision . — Under  the  rules  in  effect  the  claim  of  the  employees  is 
sustained. 


DISSENTING  OPINION 


The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

A switch  engine  is  assigned  at  Rice  Lake  yard  for  the  primary 
purpose  of  taking  care  of  the  industries  there  located  and  the  making 
up  of  the  branch-line  train  is  only  incidental  work.  Since  the  indus- 
tries served  by  the  yard  engine  were  idle  by  reason  of  the  holiday, 
there  was  no  reason  for  the  engine  to  work. 

The  decision  of  the  majority  of  the  board  is  not  justified  by  any 
rule  in  effect,  nor  was  there  any  precedent  shown  upon  which  the 
majority  of  the  board  might  authorize  payment  of  the  claim  for  one 
yard  day  to  regular  yard  crew  which  did  not  work  on  the  holiday, 
July  4,  1921. 

It  is  clearly  shown  in  the  position  of  the  carrier,  as  quoted  from 
the  submission,  and  which  is  not  denied,  that  it  has  always  been  the 
practice  when  no  switch  engine  is  on  duty  for  a regularly  assigned 
road  crew  to  make  up  its  train  and  perform  other  incidental  service, 
and  the  service  performed  as  described  in  this  case  can  not  be  con- 
sidered “regular  station  switching”  or  in  any  way  a violation  of 
Article  NI  on  which  this  claim  is  based. 

The  decision  of  the  majority  in  this  dispute  is,  in  effect,  writing  a 
new  rule  which  is  neither  just  nor  reasonable. 

Horace  Baker. 

J.  H.  Elliott. 

Samuel  Higgins. 

SUPPORTING  OPINION 

There  was  a yard  engine  and  crew  assigned  to  service  at  Rice 
Lake,  part  of  whose  duty  consisted  of  making  up  the  branch  line 
train;  but,  on  July  4,  1921,  the  assignment  of  yard  crew  was  can- 
celed. 

On  the  date  in  question  the  road  crew  was  called  one  hour  in 
advance  of  its  starting  time,  and  was  used  to  make  up  its  own  train, 
which  it  was  not  required  to  do  on  other  occasions;  and,  in’addition 
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to  making  up  its  own  train,  it  was  required  to  switch  out  a car  that 
was  to  be  picked-mp  by  a passenger  train;  and  it  also  placed  a car 
loaded  with  melons  on  the  team  track. 

The  work  performed  by  the  road  crew  is  in  violation  of  Article 
XI  of  the  agreement  which  reads  as  follows : 

Where  yardmen  are  employed  all  regular  switching,  transfer  of  freight  and 
passenger  equipment,  and  the  handling  of  all  construction  and  maintenance 
of  way  trains,  operating  exclusively  within  the  terminal  or  yar'd  limits,  will 
be  performed  by  yardmen  at  their  established  rate  of  pay.  The  present  prac- 
tice of  road  crews  handling  car  or  cars  in  connection  with  their  train  will  not 
be  disturbed. 

Therefore,  the  yard  crew  which  was  entitled  to  perform  the  yard 
work  should  have  been  paid  a minimum  day  on  the  date  in  question. 

The  decision  of  the  majority  of  the  board  is  supported  by  Article 
XI  of  the  agreement  that  is  quoted  above,  and  is  also  in  accord  with 
the  well  established  principle  of  not  requiring  road  crews  to  perform 
work  belonging  to  yard  crews  at  points  where  the  latter  crews  are 
assigned. 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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Chicago,  III.,  February  27,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  J.  S.  Murphy,  conductor,  northern  division, 
for  100  miles  September  14,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  September  13,  1920,  Conductor  J.  S.  Murphy 
was  sent  to  Itasca,  Wis.,  to  work  out  of  that  point  in  hill  service  as  pilot, 
arriving  at  Itasca  9.25  p.  m. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case  the  claim  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

The  contention  of  the  employees  is  based  upon  the  held-away- 
from-home-terminal  rule  and  they  contended  that  Spooner  is  the 
home  terminal  of  Conductor  Murphy,  and  that  he  was  held  at  Itasca 
unassigned  from  9.25  p.  m.,  September  13  until  the  morning  of 
September  15,  1920. 

The  contention  or  position  of  the  management,  which  the  majority 
of  the  board  saw  fit  to  eliminate  from  the  foregoing  statement,  reads 
as  follows : 

September  13,  1920,  at  4 p.  m.,  Itasca  yard  report  showed  260  south  loads, 
and  Trainmaster  Mealey  wired  for  an  additional  helper  pilot.  J.  S.  Murphy 
was  braking  on  trains  103  and  104,  being  the  oldest  unassigned  conductor  in 
Spooner  at  the  time.  He  was  taken  oft  trains  103  and  104  and  sent  to  Itasca  as 
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second  pilot.  The  loads  did  not  materialize  and  Mr.  Murphy  was  not  used 
on  the  14th,  but  was  ordered  shortly  after  midnight  or  the  morning  of  the  15th. 

At  Itasca  yard  there  is  one  assigned  helper  crew,  and  when  additional 
crews  are  needed  in  helper  service,  conductors  on  the  extra  list  are  fur- 
nished from  the  division  terminal  at  Spooner  to  handle  same  as  conditions 

mita2aUyard  report,  September  13,  4 p.  m.,  showed  260  loads,  in  the  ter- 
minal for  the  south;  the  trainmaster  at  Itasca  wired  Spooner  to  furnish 
another  helper  pilot  as  he  felt  that  he  would  need  a second  helper.  Mr. 
Murphy,  who  was  brakeman  on  way-freight  trains  Nos.  103  and  104  between 
Spooner’  and  Altoona,  being  the  oldest  unassigned  conductor  at  Spooner 
at  that  time  was  called  in  compliance  with  our  rules  for  this  extra  work 
as  pilot  on  Itasca  helper.  He  was  sent  to  Itasca  evening  of  the  13th.  It 
later  developed  that  billing  could  not  be  secured  for  all  the  cars  at  Itasca, 
therefore  they  could  not  be  moved  and  the  service  of  this  extra  pilot  for 
helper  engine  was  not  needed  on  the  14th,  but  was  used  after  midnight  on 
the  morning  of  15th,  resulting  in  Mr.  Murphy  not  working  or  receiving  any 
compensation  for  the  14th. 

Being  an  extra  conductor,  there  is  no  guarantee  as  to  work  every  day 
as  conductor  nor  of  2,600  miles  per  month ; he  simply  takes  such  work 
as  develops  and  for  which  he  is  available. 

The  committee  made  the  statement  that  had  the  regular  assigned  men 
only  been  used  eight  hours  in  the  24-hour  period,  Mr.  Murphy  would  have 
secured  work  on  the  14th.  It  developed  however,  from  the  superintendent’s 
statement,  that  by  request  of  the  conductors’  committee  an  arrangement  had 
been  entered  into  some  time  ago  whereby  the  regularly  assigned  conductor 
would  be  allowed  to  work  whenever  the  hours  of  service  permitted  him 
to  be  available  in  preference  to  the  extra  men,  and  the  extra  men  would 
simply  take  what  was  left;  therefore,  the  manner  of  working  Mr.  Murphy 
was  in  compliance  with  agreement  made  by  request  of  conductors. 

There  was  some  discussion  relative  to  Mr.  Murphy’s  being  entitled  to  pay 
on  account  of  being  “held  away  from  home  terminal.”  The  “held-away- 
from-home-terminal”  rule  applies  only  to  conductors  and  trainmen  in  pool- 
freight  and  unassigned  service.  Mr.  Murphy,  when  called,  was  assigned  to 
the  position  of  pilot  on  the  extra  helper  engine  at  Itasca  and  was  not  sent 
and  did  not  go  to  Itasca  into  “ pool-freight  and  unassigned  service,”  instead 
he  went  there  to  definitely  enter  the  service  of  pilot  on  the  extra  helper. 
Therefore,  this  does  not  come  under  the  “held-away-from-home-terminal” 
rule. 

When  Conductor  Murphy  lost  the  14th,  he  was  an  extra  conductor,  eligible 
to  such  work  and  subject  to  the  loss  which  fluctuations  in  business  bring 
to  a man  in  that  position.  Had  he  not  been  sent  there  in  his  turn  he 
would  undoubtedly  have  claimed  pay  for  being  runaround  or  deprived  of 
work  to  which  he  was  entitled. 

A careful  reading  of  the  carrier’s  position  clearly  indicates  that  the 
held-away-from-home-terminal  rule  was  not  applicable  to  Mr. 
Murphy,  assigned  to  the  position  of  pilot  on  extra  helper  engine 
at  Itasca,  as  he  did  not  go  to  that  point  in  “ pool-freight  and  unas- 
signed service.” 

The  decision  of  the  majority  is  not  justified  by  any  rules  in  effect 
or  by  past  practice,  neither  is  just  nor  reasonable. 

Horace  Baker. 

J.  H.  Elliott. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Conductor  Murphy  was  the  oldest  unassigned  conductor  at 
Spooner,  which  was  his  home  terminal.  On  the  date  in  question 
he  was  assigned  as  brakeman  on  a local-freight  run  and  was  taken 
off  that  run  and  sent  to  Itasca  to  be  used  as  a pilot  on  a helping 
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engine  working  at  that  point.  This  action  of  the  carrier  caused 
him  to  lose  a day  that  would  have  been  earned  by  him  in  his  regu- 
lar assignment  on  September  14,  1920,  and  it  is  manifestly  unfair  to 
deprive  him  of  pay  for  that  day. 

The  carrier  admits  that  Mr.  Murphy  was  the  oldest  “ unassigned  ” 
conductor  at  Spooner  at  the  time,  and,  therefore,  when  he  was  taken 
off  the  local-freight  run  he  became  an  unassigned  man  and  is  en- 
titled to  pay  for  being  held  at  Itasca  under  the  held-away-from- 
home-terminal  rule,  which  is  applicable  to  “ conductors  and  trainmen 
in  pool-freight  and  unassigned  service.” 

The  decision  of  the  majority  of  the  board  is  in  accord  with  the 
rule  and  is  a just  and  reasonable  settlement  of  the  dispute. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3055.— DOCKET  2974 

Chicago,  III.,  February  27,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  yardmen,  Washburn  yard,  northern  divi- 
sion, for  payment  in  accordance  with  Article  XX,  Supplement  25 
to  General  Order  No.  27,  United  States  Railroad  Administration, 
for  making  a road  trip  from  Washburn,  Wis.,  to  Barksdale,  Wis., 
and  return. 

Statement. — The  submission  contained  the  following: 

. Joint  statement  of  facts. — The  Washburn  yard  crew  has,  since  about  1906 
when  the  Du  Pont  powder  plant  was  put  in  operation  at  Barksdale  (about 
4 miles  from  Washburn),  handled  the  Washburn  yard  work.  In  addition, 
they  handle  a train  consisting  of  two  or  more  coaches  to  transport  the 
the  men  working  in  the  plant  at  Barksdale  between  Washburn  and  that 
point,  sometimes,  depending  on  the  amount  of  work  at  Barksdale,  making 
one,  two,  or  three  round  trips  Washburn  to  Barksdale,  for  which  yard 
rates  have  always  been  paid  except  from  July  1 to  December  1,  1920. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons: 

The  evidence  shows  that  the  work  performed  by  this  crew,  both 
inside  and  outside  of  switching  limits,  is  its  regularly  assigned 
work,  and  had  been  for  years  prior  to  Federal  control. 

The  provisions  of  paragraph  (6),  Article  XX  of  Supplement  25 
to  General  Order  No.  27  of  the  United  States  Railroad  Administra- 
tion do  not  therefore  apply  to  this  service,  as  is  clearly  indicated 
by  question  24  and  decision,  Interpretation  2 to  Supplement  25  to 
General  Order  No.  27,  shown  in  the  carrier’s  submission,  and  which 
will  be  copied  hereafter  as  the  majority  of  the  board  declined  to 
make  it  a part  of  the  decision  adopted  in  this  case. 
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The  position  of  the  carrier,  which  in  our  judgment  should  have 
been  sustained,  reads  as  follows: 

The  assignment  was  not  confined  to  “ working  in  Washburn  yard,”  but  was 
to  work  in  Washburn  yard  and  handle  the  train,  or  trains,  between  Washburn 
and  Barksdale ; and  for  this  combination  of  work  yard  rates  were  always  paid 
until  receipt  of  Supplement  25  to  General  Order  No.  27,  which,  from  our  inter- 
pretation of  Article  XX  as  applying  to  this  service,  required  that  we  pay 
the  minimum  day  for  switching  in  Washburn  yard  and  hours  or  miles,  which- 
ever was  the  greater,  with  a minimum  of  one  hour,  for  trip  from  Washburn 
to  Barksdale.  In  compliance  with  our  interpretation  of  Supplement  25  to 
General  Order  No.  27  we  paid  miles  or  hours,  whichever  was  the  greater,  with 
a minimum  of  one  hour,  for  the  trip  from  Washburn  to  Barksdale,  in  addition 
to  minimum  day  in  yard  service. 

We  then  received  Interpretation  2 to  Supplement  25,  question  24  reading 
as  follows: 

“Where  certain  crews  are  regularly  assigned  to  perform  work  both  inside 
and  outside  of  yard  or  switching  limits  and  on  those  runs  the  conductor, 
engineer,  and  fireman  are  paid  road  rates  and  the  brakeman  yard  rates,  is 
such  arrangement-affected  by  Article  XX  (6)? 

“ Decision. — Not  affected.” 

We  then  understood  that  our  interpretation  of  Article  XX,  Supplement  25, 
was  wrong,  and  that  question  24,  which  states  the  case  exactly  at  Washburn 
and  covers  the  contention,  made  it  entirely  clear  that  the  Washburn-Bardsdale 
crews,  having  been  for  years  regularly  assigned,  were  not  affected  by  Article 
XX  and  that  proper  pay  for  these  crews  was  the  same  as  existed  previous 
to  Supplement  25  to  General  Order  No.  27,  instead  of  as  set  out  in  our  letter 
of  May  8,  1920,  issued  after  receipt  of  Supplement  25,  which  stated  we  would 
pay  1 hour  and  40  minutes  at  passenger  rate  over  what  we  were  paying  at 
that  time. 

We,  therefore,  in  compliance  with  Interpretation  2,  reverted  back  to  the 
basis  of  payment  in  effect  previous  to  our  letter  of  May  8,  1920,  and  which  had 
been  in  effect  since  1907.  We  believe  this  to  be  proper  manner  of  payment. 

Horace  Baker, 
Samuel  Higgins. 

SUPPORTING  OPINION 

For  many  years  the  carrier  operated  a combination  yard  and  pas- 
senger crew  which  worked  in  Washburn  yard  and  handled  a pas- 
senger train  between  that  point  and  the  Du  Pont  Powder  Co.  plant 
at  Barksdale  for  the  purpose  of  taking  workmen  to  and  from  that 
point. 

Article  XX  (Z>)  of  Supplement  25  to  General  Order  No.  27  of 
the  United  States  Railroad  Administration  reads  as  follows: 

Where  regularly  assigned  to  perform  service  within  switching  limits,  yard- 
men shall  not  be  used  in  road  service  when  road  crews  are  available,  except 
in  pase  of  emergency.  When  yard  crews  are  used  in  road  service  under  con- 
ditions just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is  the 
greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for  the 
time  consumed  in  said  service. 

Question  122  and  decision  thereon  of  Interpretation  1 to  that 
supplement  is  as  follows: 

Are  the  present  rules  for  combination  of  road  and  yard  service  affected  by 
this  article? 

Decision. — Yes;  see  Article  XX  (b). 

After  Supplement  24  to  General  Order  No.  27  was  promulgated 
by  the  United  States  Railroad  Administration,  and  effective  from 
July  1,  1920,  to  December  1,  1920,  the  carrier  paid  this  crew  under 
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paragraph  (Z>),  Article  XX,  of  that  supplement,  but  on  the  latter 
date  that  method  of  payment  was  discontinued. 

The  carrier  violated  the  provisions  of  paragraph  (5),  Article 
XX,  of  Supplement  25  to  General  Order  No.  27,  and  interpreta- 
tion thereon  when  it  discontinued  the  practice  of  paying  the  crew 
in  question  under  that  rule,  and  the  board  properly  sustained  the 
claim  of  the  employees  in  the  dispute. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3056.— DOCKET  2988 

Chicago,  III.,  February  28,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  G.  Moore,  freight  brakeman,  for  154  miles 
at  through-freight  rate  March  30,  1920,  account  of  not  being  called 
in  his  turn  off  the  extra  board  at  Altoona,  Wis.,  for  work  on  a chain- 
gang  car. 

Opinion.- — The  evidence  clearly  indicates  that  proper  effort  was 
made  to  call  Mr.  Moore,  but  that  he  could  not  be  found. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3057.— DOCKET  2978 

Chicago,  III.,  February  28,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  &.  Omaha  Railway  Co. 

Question.— Claim  of  H.  D.  Jacobson  and  T.  D.  Hickman,  yardmen, 
Sioux  City  yard,  for  payment  in  accordance  with  Article  XX,  Sup- 
plement 25  to  General  Order  No.  27,  for  working  with  wrecker  on 
Illinois  Central  main  line,  January  20,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — William  Thomas,  foreman,  who  had  not  performed 
any  other  service  on  January  20,  was  called  to  handle  the  wrecker  at  11  p.  m., 
and  worked  with  the  wrecker  until  relieved  at  7.40  a.  m.,  January  21. 

Helper  Hickman  began  working  his  regular  assignment  January  20,  which 
commenced  at  3.55  p.  m.  and  expired  at  11.55  p.  m.  At  11  p.  m.  he  was  taken 
off  his  regular  engine  and  put  on  with  Foreman  Thomas  to  go  out  with  the 
wrecker.  He  worked  on  the  wrecker  until  finally  relieved  at  7.40  a.  m.,  Janu- 
ary 21. 

Helper  Jacobson  went  to  work  on  his  regular  assignment  January  20,  which 
commenced  at  3.30  p.  m.  and  expired  at  11.30  p.  m.  At  11  p.  m.  he  was  taken 
off  his  regular  assignment  and  put  on  the  wrecker,  being  finally  relieved  at 
7.25  a.  m.,  January  21. 

Employees'  position. — Paragraph  ( b ),  Article  XX  of  Supplement  25  to  Gen- 
eral Order  No.  27,  reads: 

“ Where  regularly  assigned  to  perform  service  within  switching  limits,  yard- 
men shall  not  be  used  in  road  service  when  road  crews  are  available,  except 
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in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under  con- 
ditions just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is  the 
greater,  with  a minimum  of  one  hour,  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service.” 

On  January  20,  1921,  Mr.  Jacobson  went  on  duty  on  his  regular  assignment 
at  3.30  p.  m. ; at  11  p.  m.  he  was  sent  outside  of  the  yard  limits  on  the  Illinois 
Central  main  line  and  worked  with  the  wrecker  until  7.20  a.  m.  January  21 ; 
he  worked  a total  of  15  hours  and  50  minutes,  for  which  we  claim  15  hours  and 
50  minutes  yard  rates,  time  and  one-half  time  after  8 hours.  As  he  worked 
8 hours  and  20  minutes  of  this  period  outside  of  yard  limits,  in  road  service 
with  the  wrecker,  in  addition  to  the  time  claimed  in  the  yard,  we  make  claim 
for  8 hours  and  20  minutes  at  the  brakeman’s  rate. 

On  January  20,  1921,  Mr.  Hickman  went  on  duty  at  8.55  p.  m.,  and  at  10.45 
p.  m.  he  was  sent  outside  of  yard  limits  on  the  Illinois  Central  main  line, 
where  he  worked  with  the  wrecker  until  7.20  a.  m.  January  21.  He  worked  a 
total  of  15  hours  and  25  minutes  and  claim  is  made  for  15  hours  and  25  minutes 
at  yard  rates,  time  and  one-half  after  8 hours.  As  he  worked  8 hours  and  20 
minutes  of  this  period  outside  of  yard  limits  in  road  service  with  the  wrecker 
we  make  a further  claim  for  8 hours  and  20  minutes  at  the  brakeman’s  rate. 

To  substantiate  our  position  we  call  your  attention  to  paragraph  (c)  of 
question  26,  Interpretation  2 to  Supplement  25  to  General  Order  No.  27,  which 
reads : 

“ Question  26. — How  does  Article  XX  (5)  apply  in  following  examples: 

******* 

“(c)  Work  7 hours  in  yard,  then  used  in  road  service  3 hours,  making  18 
miles;  total  spread  10  hours? 

“Decision. — Under  Article  XX  (&),  yard  crews  regularly  assigned  to  per- 
form service  within  switching  limits  would  be  paid : 

******* 

“(c)  Eight  hours  at  straight  yard  rates,  2 hours  at  yard  overtime  rates 
(time  and  one-half),  and  3 hours  at  prorata  road  rates.” 

Te  above-quoted  question  and  answer  from  the  interpretation,  we  believe,  is 
a similar  case  to  ours,  and  we  therefore  claim  payment  on  the  same  basis. 

Carrier's  position. — This  case  was  brought  about  by  a rear-end  collision 
between  passenger  train  No.  3 and  freight  train  No.  17  at  Leeds,  Iowa,  January 
20,  1921,  making  it  necessary  to  create  an  emergency  crew  from  yardmen  at 
Sioux  City  to  handle  the  wrecker  on  account  of  there  being  no  road  crew  at 
Sioux  City. 

Foreman  Thomas  should  be  paid  road  rates  for  the  conductor  in  work-train 
service  the  same  as  though  he  had  been  a road  man.  The  road  rate  for  work- 
train  conductors  is  higher  than  the  yard  foreman’s  rate. 

Helpers  Hickman  and  Jacobson  were  taken  off  their  regular  assignment 
before  completing  same  to  make  up  an  emergency  crew  for  road  service  on 
account  of  a collision  between  trains  as  above  stated.  They  are  entitled  to  a 
minimum  day’s  pay  in  yard  service  for  the  shift  for  which  they  were  called ; 
they  should  be  paid  for  the  wrecker  service  as  a new  day,  overtime  accruing 
after  eight  hours  in  such  service,  at  the  yard  rate,  which  is  higher  than  the 
road  rate  for  brakemen  in  wrecker  service,  in  accordance  with  Article  XIII 
of  yardmen’s  schedule,  reading  as  follows : 

“ Yardmen  assigned  to  other  than  their  regular  duties  will  be  paid  the  estab- 
lished rates  for  service  performed,  but  in  no  case  shall  the  yardmen  so  assigned 
be  paid  less  than  on  the  basis  of  their  regular  rates.” 

Reference  is  made  by  the  men  to  paragraph  (c)  of  question  26,  Interpretation 
2 to  Supplement  25  to  General  Order  No.  27,  but  this  applies  only  when  a yard 
crew,  working  as  a unit,  does  some  road  work  outside  of  the  yard  limits  during 
the  assignment,  which,  as  above  shown,  was  not  a fact  in  this  case  in  so  far 
as  the  manner  in  which  the  crew  was  made  up. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DECISION  NO.  3058.— DOCKET  2979 

Chicago , III.,  February  28,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  C.  E.  Johnson,  northern  division,  for  100 
miles  at  the  way-freight  rate  for  working  as  brakeman  on  train  No. 
67  from  Spooner,  Wis.,  to  Cumberland,  Wis.,  and  100  miles  as  con- 
ductor for  piloting  Soo  Line  trains  from  Turtle  Lake,  Wis.,  to  New 
Richmond,  Wis.,  and  return,  February  10,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  February  10,  1921,  Mr.  Johnson  left  Spooner 
as  brakeman  on  train  No.  67.  On  arrival  at  Cumberland  he  was  instructed  to 
go  to  Turtle  Lake  to  pilot  Soo  Line  trains  between  that  point  and  New  Rich- 
mond. He  took  a train  from  Turtle  Lake  to  New  Richmond  and  then  returned 
with  one  from  New  Richmond  to  Turtle  Lake. 

Employees'  position. — Conductor  Johnson  was  regularly  assigned  as  brake- 
man  on  train  67  between  Spooner  and  Hudson.  He  started  out  on  his  assign- 
ment, leaving  Spooner  February  10,  1921,  and  on  arrival  at  Turtle  Lake  he 
was  taken  off  his  run  as  brakeman  and  used  as  a conductor  piloting  Soo  Line 
trains,  which  were  detouring  over  our  railroad,  from  Turtle  Lake  to  New 
Richmond  and  from  New  Richmond  to  Turtle  Lake. 

Section  1,  Article  I,  of  said  schedule  for  conductors  and  brakemen  reads : 

“ One  hundred  miles  or  less,  10  hours  or  less,  to  constitute  a day  in  freight, 
helper,  pusher,  and  work  service,  overtime  to  be  paid  pro  rata.” 

This  article  applies  to  both  conductors  and  brakemen.  In  this  particular 
case  the  rule  is  applicable  to  Conductor  Johnson  while  working  as  brakeman 
from  Spooner  to  Turtle  Lake  for  which  service  he  is  entitled  to  a mimimum  of 
100  miles,  and  it  is  applicable  to  him  while  working  as  a conductor  piloting 
trains  from  Turtle  Lake  to  New  Richmond  and  New  Richmond  to  Turtle  Lake, 
for  which  service  he  is  entitled  to  a mimimum  of  100  miles  as  conductor. 

We  further  contend  that  our  claim  is  substantiated  by  decision  in  Case  No. 
130,  rendered  by  Board  of  Adjustment  No.  1.  This  decision  clearly  defines 
that  the  railroad  can  not  combine  two  grades  of  service  in  one  day  under  a 
combination  rate  of  pay. 

Carrier's  position. — Previous  to  receipt  of  Supplement  25  to  General  Order 
No.  27,  it  was  the  practice  on  our  road  for  many  years  to  pay  in  a case  of  this 
kind  the  miles  or  hours  the  man  worked  as  brakeman  at  brakeman’s  rate,  and 
in  addition  thereto,  the  time  at  conductor’s  rate  for  the  miles  or  hours  in 
that  service,  with  a minimum  of  not  less  than  100  miles  for  the  entire  trip  at 
the  rate  in  which  the  man  began  service  which,  in  this  case,  would  be  the 
brakeman’s  rate. 

Paragraph  (c)  Article  VI,  of  Supplement  25,  reads: 

“ Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

The  decision  on  question  6 in  Interpretation  2 to  Supplement  25  reads,  in 
part,  as  follows: 

“ Two  or  more  classes  of  service  can  only  be  involved  where  the  rates  for 
the  two  services  are  different  * * 

In  this  case  the  rates  for  the  two  classes  of  service  performed  on  the  day 
or  trip  by  Brakeman  Johnson  were  different,  and  in  compliance  with  para- 
graph (c),  Article  VI,  of  Supplement  25,  he  should  be  paid  for  the  entire 
service  at  the  highest  rate  applicable  to  any  service  performed  on  that  date; 
that  is,  he  is  entitled  to  through-freight  conductor’s  rate  from  Spooner  to  New 
Richmond  and  from  New  Richmond  to  Turtle  Lake. 

Decision. — The  Railroad  Labor  Board  decides  that  C.  E.  Johnson 
is  entitled  to  the  conductor’s  through- freight  rate  of  pay  for  the 
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entire  service  performed  on  the  date  in  question  from  the  time  he  left 
Spooner  as  brakeman  on  train  No.  67  through  to  New  Richmond, 
and  from  New  Richmond  to  Turtle  Lake  as  pilot,  in  accordance 
with  the  provisions  of  paragraph  (<?),  Article  VI,  of  Supplement  25 
to  General  Order  No.  27. 


DECISION  NO.  3059.— DOCKET  2981 

Chicago , III.,  February  28,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  R.  F.  Buchholtz,  yardman,  Altoona,  Wis., 
for  minimum  day  as  yard  helper  for  being  called  at  Altoona  to  dead- 
head to  Hudson,  Wis.,  for  service  in  the  yard  May  31,  1921. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Mr.  Buchholtz,  an  extra  yardmau,  was  deadheaded 
Altoona  to  Hudson  account  sickness  of  one  switchmen  at  the  latter  point, 
However,  before  Mr.  Buchholtz  deadheaded  to  Hudson,  the  regular  switchman 
found  himself  able  to  work  and  continued  work.  Mr.  Buchholtz  was  paid  dead- 
head time  Altoona  to  Hudson  and  deadhead  time  Hudson  to  Altoona. 

Employees'  position. — The  committee  contends  under  the  schedule  when  a 
yardman  is  called  for  service,  and  as  in  this  case  reports  at  the  yard,  he  is 
entitled  to  a minimum  day.  We  claim  when  a man  is  called  for  service  the 
company  by  so  calling  him  agrees  to  give  him  a day’s  work,  and  in  the  absence 
of  any  rule  providing  for  payment  of  less  than  a minimum  day,  we  claim 
the  man  is  entitled  to  the  time  claimed. 

In  this  particular  case  Mr.  Buchholtz  was  the  oldest  extra  man  at  Altoona 
and  was  called  to  deadhead  to  a distant  yard,  and  on  arrival  there  he  was 
advised  there  was  no  work  for  him.  Being  sent  away  from  his  home  yard,  he 
lost  all  opportunities  for  work  there,  and,  no  doubt,  younger  men  were  called 
and  worked  in  Altoona  yard  while  he  was  deadheading  to  Hudson. 

It  is  unfair  to  the  employees  to  give  the  company  the  privilege  to  deadhead 
them  for  service  at  some  outlying  yard,  depriving  them  of  the  privilege  of  any 
work  that  may  accrue  in  their  own  yard,  and  not  compensate  them. 

For  this  reason  we  contend  the  basic-day  rule,  “ eight  hours  or  less  shall 
• constitute  a day’s  work,”  would  be  applicable  in  this  case. 

Carrier's  position. — Mr.  Buchholtz  wTas  deadheaded  back  to  Altoona,  having 
been  deadheaded  on  passenger  train  No.  17,  leaving  Altoona  6.55  p.  in.,  reach- 
ing Hudson  9.32  p.  m.,  returning  on  passenger  train  No.  10,  leaving  Hudson 
12.15  a.  m.,  and  arriving  Altoona  2.22  a.  m.,  for  which  he  was  allowed  dead- 
head time  in  both  directions. 

The  yardmen’s  schedule  makes  no  provision  for  payment  for  deadheading, 
but  he  was  allowed  deadhead  time  the  same  as  would  be  allowed  for  a brake- 
man  for  deadheading  under  same  circumstances. 

Mr.  Buchholtz  was  on  the  extra  Ijst  at  Altoona  and  not  working  on  account 
of  being  so  far  down  on  the  seniority  list  that  he  would  not  have  worked  had 
he  not  gone  to  Hudson  at  all.  He  was  extra  man  at  Altoona  during  the  entire 
month  of  May  and  did  not  work  any  previous  to  this  trip  on  May  31,  nor 
immediately ‘after,  and  had  he  not  been  called  on  to  make  this  deadhead  trip 
he  would  not  have  worked  on  that  day,  therefore  he  lost  no  time  by  reason  of 
the  deadheading. 

Section  4,  Article  III,  of  conductors,  brakemen,  and  bagagemen’s  schedule 
reads  as  follows  : 

“ Conductors  and  brakemen  will  be  allowed  10  miles  per  hour  for  dead- 
heading on  passenger  trains.  All  other  deadheading  will  be  paid  for  on  basis 
of  actual  miles  run.” 

In  the  absence  of  a rule  in  the  yardmen’s  schedule,  Mr.  Buchholtz  was  paid 
in  the  same  manner  as  a brakeman  would  have  been. 

Decision. — In  the  absence  of  any  rule  governing  and  under  the 
facts  and  circumstances  of  this  particular  case,  the  claim  is  denied. 
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DECISION  NO.  3060.— DOCKET  2982 

Chicago,  III.,  February  28,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Protest  from  the  Minneapolis  yardmen  against  the 
practice  of  starting  an  extra  engine  between  the  hours  of  12  o’clock 
midnight  and  6.30  a.  m. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — The  crew  in  question  was  an  extra  crew  that  was 
used  a few  nights  during  the  grain  rush  and  was  ordered  for  1 a.  m. 

Employees'  position. — On  several  different  occasions  of  late  extra  yard 
engines  have  been  put  on  in  Minneapolis,  Minn.,  yard  and  started  to  work  be- 
tween 12  o’clock  midnight  and  6.30  a m.,  which  we  claim  is  in  violation  of 
the  starting-time  rule. 

Carrier's  position. — We  used  this  crew  once  in  July  and  seven  times  during 
August;  and  not  on  consecutive  nights  at  any  time,  but  on  odd  nights.  This 
was  an  extra  crew  not  worked  “regularly”  and  was  so  worked  as  above  shown 
to  meet  requirements  of  the  work,  and  the  request  of  the  men  to  “issue  instruc- 
tions to  discontinue  the  practice”  would  interfere  with  the  proper  and 
economical  handling  of  the  yard. 

This  extra  engine  was  used  when  grain  switching  was  exceptionally  heavy 
and  could  not  be  handled  by  regular  engine,  and  could  not  be  started  until 
regular  engine  was  through  working  on  lead,  as  only  one  engine  could  work 
on  lead  at  the  same  time ; therefore,  the  engine  was  ordered  at  the  time  it 
was  to  continue  the  work  and  finish  switching  the  grain  by  morning. 

Decision. — In  the  few  instances  as  shown  in  the  facts  and  circum- 
stances of  this  case,  the  action  of  the  carrier  in  starting  an  extra  yard 
crew  at  1 a.  m.  was  justified. 


DECISION  NO.  3061.— DOCKET  2983 

Chicago,  III.,  February  28,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  the  Ashland,  Wis.,  yard  crew,  William 
Lumery,  foreman,  H.  J.  Slack,  and  A.  I.  Alcott,  helpers,  for  a mini- 
mum day  August  14,  1921,  for  not  being  called  to  do  switching  in 
yard. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — On  Sunday,  August  14,  the  train  crew  arriving  at 
Ashland  on  train  No.  76  was  used  to  clear  the  tracks  in  the  yard  so  as  to  make 
room  for  a carnival  train  which  was  coming  to  town  on  the  same  date. 

Employees'  position. — Article  XI  of  the  yardmen’s  schedule  reads : 

“ Where  yardmen  are  employed  all  regular  switching,  transfer  of  freight 
and  passenger  equipment,  and  the  handling  of  all  construction  and  mainte- 
nance-of-way  trains,  operating  exclusively  within  the  terminal  or  yard  limits, 
will  be  performed  by  yardmen  at  tlieir  established  rate  of  pay.  The  present 
practice  of  road  crews,  handling  car  or  cars  in  connection  with  their  train  will 
not  be  changed.” 

The  position  of  the  committee  is  that  the  above  rule  entitles  the  yardmen  to 
all  work  as  defined  in  the  rule  in  their  respective  yard. 

On  Sunday,  August  14,  when  the  crew  on  train  No.  76  arrived  at  Ashland 
and  was  instructed  to  clear  oft  the  yard  tracks  so  that  the  carnival  train  fol- 
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lowing  would  have  room  in  the  yard,  the  officers  who  issued  the  instructions 
violated  the  rule,  and  the  yardmen’s  claim  for  one  minimum  day  is  just  and 
should  be  allowed. 

Carrier's  position. — Claim  was  made  under  Article  XI  of  the  yardmen’s 
schedule  above  quoted. 

August  14,  1921,  the  day  this  occurred,  was  Sunday.  The  Ashland  yard  crew 
does  not  work  on  Sunday.  Train  No.  76,  a regular  train  arriving  at  Ashland, 
made  delivery  of  its  cars  to  the  Chicago  & North  Western  Railway  Co.  the 
same  as  they  always  do  on  Sunday,  then  placed  their  house  cars  on  house 
tracks,  doing  no  other  switching.  The  carnival  train  did  no  switching  ex- 
cept in  connection  with  the  handling  of  cars  in  their  trains.  Train  No.  76 
only  did  the  usual  work  done  by  them  on  Sunday  at  Ashland,  and  the  work 
done  by  the  crew  of  the  carnival  train  was  only  what  was  necessary  in  the 
placing  and  unloading  of  the  carnival  cars. 

We  maintain  this  was  not  a violation  of  Rule  XI  of  the  yardmen’s  schedule, 
as  yardmen  are  not  employed  in  Asland  yard  on  Sunday  and  the  work  done 
was  only  that  incident  to  handling  the  cars  in  their  own  trains. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3062.— DOCKET  2984 

Chicago , III.,  February  28,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  Conductor  Hydai  and  crew  for  switch-train 
rate,  January  26,  1922,  for  trip  Sioux  City,  Iowa,  to  St.  James, 
Minn.,  on  train  No.  20. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Extra  316  had  its  engine  off  the  rails  on  passing 
track  at  Alton,  Iowa.  Conductor  Hydai,  on  train  No.  20,  was  instructed  to 
help  rerail  the  engine  on  extra  316. 

Employees'  position. — On  January  26,  1922,  Conductor  Hydai  and  crew  were 
on  train  No.  20  a “ Red  Ball  ” time  freight  run  from  Sioux  City  to  St.  James, 
and  received  the  following  message  from  the  chief  train  dispatcher : 

“ Extra  316  has  engine  off  on  passing  track  at  Alton.  Train  on  main  line. 
Put  his  train  on  side  track  so  No.  5 can  get  out  of  Alton  and  help  rerail  his 
engine.” 

This  the  crew  did  and  made  claim  for  the  higher  rate  for  service  performed 
on  that  trip,  which  was  “switch  or  wrecking  pay,”  both  being  the  same  and  a 
few  cents  higher  than  through-freight  rate.  The  claim  was  turned  down  and 
we  are  making  contention  for  the  switch-train  rate  as  per  paragraph  (c), 
Article  VI  of  Supplement  25,  General  Order  No.  27,  which  reads : 

“ Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

The  above  rule,  we  claim,  was  intended  to  cover  just  such  cases.  There 
would  have  been  no  question  as  to  rates  had  the  crew  been  ordered  to  do  the 
wrecking  wTork  alone,  as  it  would  have  received  the  wrecking  rate,  or  had  it 
been  ordered  in  through-freight  service  alone  it  would  have  received  the 
through-freight  rate. 

In  this  case  the  two  classes  of  service  were  performed  and  we  are  asking 
for  the  higher  rate. 

Carrier's  position. — Extra  freight  316  while  heading  in  on  passing  track  at 
Alton  derailed  their  engine  before  train  was  into  clear  on  main  line,  blocking 
same.  Through  freight  No.  20  following  (Conductor  Hj'dal)  was  instructed 
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to  put  rear  of  extra  316’s  train  on  siding  so  passenger  train  No.  5 could  pro- 
ceed and  then  assist  extra  316  to  rerail  its  engine,  which  was  done ; time  used 
in  doing  this  was  30  minutes. 

Claim  is  made  under  paragraph  (c),  Article  VI,  of  Supplement  25  to  General 
Order  No.  27,  above  quoted. 

We  do  not  understand  that  pulling  this  engine  on  track  constitutes  two 
classes  of  service  nor  entitles  the  crew  to  wrecking-train  rate  for  entire  trip 
as  claimed. 

Previous  to  General  Order  27  and  supplements  thereto,  in  one  case  in  which 
a through  freight  had  been  stopped  at  this  same  station  and  worked  two  hours 
helping  to  rerail  an  engine  under  same  conditions,  the  crew  was  allowed  two 
hours  at  wrecking-service  rates  in  addition  to  miles  made,  as  no  overtime 
accrued  and  it  was  done  to  allow  for  work  performed  in  addition  to  miles 
made.  But  in  no  instance  was  the  time  ever  allowed  at  the  highest  rate  for 
the  entire  trip  as  claimed  in  this  case,  as  it  was  never  understood  this  con- 
stituted two  classes  of  service. 

The  memoranda  of  understandings  issued  on  December  17,  1919,  in  con- 
nection with  the  memorandum  of  the  director  general  of  November  15,  1919, 
reads,  in  the  answer  to  paragraph  (c)  on  page  5,  in  part,  as  follows: 

“ * * * Arbitrages  or  special  allowances  for  switching  performed  on 

road,  whether  switch  engines  are  maintained  at  the  stations  or  not,  are  in- 
tended to  be  eliminated,  as  provided  in  Article  X (a),  as  revised  * * 

The  answer  to  paragraph  ( f ) on  page  6 reads,  in  part,  as  follows : 

“ * * * It  is  felt  that  these  questions  and  answers  clearly  indicate  that 

at  no  time  was  there  any  thought  that  the  performance  of  switching  en  route 
would  change  the  classification  of  a train  for  purposes  of  pay.” 

We  do  not  understand  that  the  work  of  pulling  this  engine  on  the  track 
constitutes  two  classes  of  Service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3063.— DOCKET  2916  ET  AL. 

Chicago , III.,  February  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  et  al.  v.  Atchison,  Topeka  ■&  Santa  Fe  Railway 
System  et  al. 

Subject. — Disposition  of  applications  for  decisions  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreements 
between  the  parties  interested  settlements  have  been  reached  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  applications  for 
decisions  have  been  received  in  the  following  cases,  which  are  indi- 
cated by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein: 

Atchison,  Topeka  & Santa  Fe  Railway  system — Brotherhood  of  Rail- 
way and  Steamship  Clerks,  Freight  Handlers,  Express  and  Sta- 
tion Employees:  Dockets  2916,  2917,  4530. 

Chicago,  Rock  Island  & Pacific  Railway  Company — Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees:  Docket  4104. 

Denver  & Rio  Grande  Western  Railroad  system — United  Brother- 
hood of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers:  Docket  4571. 
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Great  Northern  Railway  Company— Railway  Employees’  Depart- 
ment, American  Federation  of  Labor  (Federated  Shop  Crafts)  : 
Docket  4068. 

Maine  Central  Railroad  Company,  Portland  terminal — Order  of 
Railway  Conductors ; Brotherhood  of  Railroad  Trainmen : Docket 
4300-95. 

Decision. — The  Railroad  Labor  Board  grants  the  requests  for 
withdrawal  and  the  files  in  these  cases  are  hereby  closed. 


DECISION  NO.  3064.— DOCKET  2985 

Chicago,  111.,  March  2,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  Conductor  C.  T.  Mullen  and  crew  for  time 
for  taking  stock  to  stockyards  on  arrival  at  Sioux  Falls,  S.  Dak., 
on  train  No.  95,  a through-freight  train. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Through-freight  train  No.  95  arrived  at  Sioux 
Falls  at  a time  when  no  switch  engine  was  assigned  to  work  at  that  point, 
had  four  cars  of  hogs  for  Sioux  Falls  stockyards,  and  crew  of  train  No.  95 
was  required  to  take  the  hogs  to  stockyards. 

Employees'  position. — On  January  13,  1922,  Conductor  Mullen  and  crew, 
western  division,  arrived  at  Sioux  Falls  in  through-freight  service  on  train 
No.  95,  a regular  carded  run.  On  their  arrival  they  were  required  to  take 
three  cars  of  stock  to  Morrell’s  packing  plant  and  one  car  to  the  stockyards, 
which  work  consumed  1 hour  and  15  minutes  time.  For  this  service  the  crew 
made  a claim  for  1 hour  and  15  minutes,  in  addition  to  a minimum  day  for 
the  trip,  but  the  slip  was  cut  allowing  them  100  miles  for  the  trip  and  switch- 
ing at  the  terminal. 

Prior  to  this  time  a switch-engine  crew  was  employed  at  Sioux  Falls  and 
it  was  its  duty  to  make  the  stock  delivery. 

The  second  paragraph  of  Article  X,  Supplement  25  to  General  Order  No. 
27  reads  as  follows : 

“ On  roads  where  no  rules  are  in  effect  covering  work  performed  at  termi- 
nals, the  practices  in  regard  to  the  character  of  work  permissible  or  duties 
required  at  terminals  are  not  to  be  extended.” 

A letter  dated  St.  Paul,  Minn.,  March  11,  1911,  addressed  to  the  several 
division  officers  and  signed  by  A.  W.  Trenholm,  general  manager,  reads  in 
part  as  follows : 

“ It  will  be  understood  that  conductors  and  brakemen  will  not  be  called 
upon  to  do  switching  at  terminal  stations,  or  other  points,  for  the  purpose  of 
consuming  hours  to  even  up  miles.” 

The  two  rulings  above  were  both  violated  by  requiring  this  crew  to  per- 
form work  at  its  terminal  which  had  heretofore  been  done  by  a yard  crew, 
thereby  extending  the  duties  required  at  terminal ; and,  furthermore,  the  crew 
having  made  the  road  trip  in  less  than  8 hours  was  then  used  for  1 hour  and 
15  minutes  and  only  paid  a minimum  day,  which  is  in  violation  of  the  in- 
structions issued  by  the  general  manager. 

For  the  above  reasons  we  feel  that  the  crew  is  entitled  to  the  time  claimed 
and  that  all  other  similar  claims  should  be  adjusted  on  the  same  basis. 

Carrier's  position. — Mullen  and  crew  were  on  train  No.  95,  time-freight 
train  running  between  Worthington,  Minn.,  and  Sioux  Falls,  S.  Dak.,  a dis- 
tance of  61.9  miles.  They  had-  hauled  into  Sioux  Falls  four  cars  of  hogs. 
There  is  no  switch  engine  employed  at  Sioux  Falls  at  the  time  train  No.  95 
arrives  there.  This  required  the  crew  of  train  No.  95  to  take  the  stock  to  the 
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yards  and  unload  same ; time  used,  1 hour  15  minutes.  This  was  not  final- 
terminal  delay,  but  work  performed  by  the  crew  after  reaching  Sioux  Falls. 

The  employees  refer  to  ruling  made  by  the  general  manager  March  9,  1911, 
with  reference  to  Article  XXI  of  the  engineers’  schedule  effective  March  9, 
3911,  and  which  on  June  10,  1914,  it  was  agreed  would  apply  to  trainmen  in 
the  same  manner.  In  making  this  rule  applicable  to  trainmen  the  following 
instructions  were  issued : 

“ On  March  9,  1911,  general  manager  made  a conference  ruling  which  applies 
to  engineers’  schedule,  reading  as  follow's : 

“ ‘ Should  engineers  be  called  upon  to  hold  trains  or  make  short  trips  after 
a trip  of  100  miles  or  more  has  been  completed,  they  will  be  allowed  either 
miles  or  hours  for  the  additional  service,  notwithstanding  the  fact  that  their 
trip  may  have  been  completed  in  less  than  10  hours.  It  will  be  understood 
that  scheduled  way  freights  have  completed  their  trip  when  they  have  arrived 
at  their  destination  and  completed  their  work  as  per  time-table.’ 

“ It  was  distinctly  understood  that  this  ruling  applied  to  enginemen’s  schedule 
only.  Since  that  time  there  have  been  various  instances  where  trainmen  pre- 
sented claims  for  the  same  allowance  which  have  been  declined. 

“ Effective  June  1,  however,  it  may  be  understood  that  this  ruling  will  apply 
also  to  trainmen,  and  you  may  be  governed  accordingly  in  allowing  time  slips 
which  come  under  this  ruling.  It  should  be  understood  that  this  ruling  is  not 
retroactive,  but  becomes  effective  June  1,  as  above  stated.” 

Article  XXI  of  engineers’  schedule  reads  as  follows : 

“ Engine  crews  will  not  be  called  on  to  do  switching  where  switch  engines 
are  employed,  except  of  absolute  necessity. 

“ Extra  compensation  will  be  paid  engineers  and  firemen  called  upon  to  do 
station  switching  at  terminals,  providing  a full  day’s  work  of  100  miles  for 
10  hours’  service  has  been  performed.” 

The  ruling  quoted  provided  that  after  a trip  of  100  miles  or  more  had  been 
completed,  except  that  scheduled  way  freights  would  be  considered  as  hav- 
ing completed  their  trip  when  they  had  arrived  at  their  destination  and  com- 
pleted their  work  as  per  time  table,  crew  would  be  allowed  either  miles  or 
hours  for  the  additional  service. 

The  train  in  question  was  not  a way  freight,  but  was  a time  freight,  and 
had  not  completed  a trip  of  100  miles  nor  been  8 hours  in  service.  There- 
fore, extra  compensation  does  not  apply  to  it. 

Question  92,  rules  as  to  meaning  or  application  of  the  award  arbitration 
between  the  western  railroads  and  Brotherhood  of  Locomotive  Engineers  and 
Firemen,  Chicago,  111.,  August  30,  1915,  page  34,  reads : 

“ Question  92.  If  crew  is  required  to  perform  switching  after  arrival  at 
‘ designated  lead,’  can  company  add  such  switching  time  to  road  time  and  de- 
feat payment  of  final  terminal  delay? 

“Answer.  The  award  does  not  cover  the  question  of  payment  for  switching 
by  road  crews  after  arrival  at  terminal,  and  provisions  of  various  schedules 
should  therefore  govern.  The  award  only  provides  for  final  terminal  delay.” 
This  shows  that  our  schedule  was  not  affected  as  -to  work  performed  after 
reaching  terminal  as  provided  by  Article  XXI,  but  only  provided  for  final  ter- 
minal delay. 

Question  15  and  answer  thereto  of  memoranda  issued  by  the  Director  Gen- 
eral of  Railroads,  United  States  Railroad  Administration,  December  17,  1919, 
reads  as  follows : 

“ Question  15.  Where  there  are  no  rules  in  schedules  for  switching  at  initial 
or  final  terminal,  how  will  men  be  compensated  if  required  to  perform  switch- 
ing service  at  either  initial  or  final  terminal? 

“Answer.  The  service  will  be  compensated  in  the  same  manner  as  heretofore, 
viz,  the  time  will  be  included  in  the  time  of  the  trip.” 

This  interpretation  is  further  emphasized  by  cases  2105  and  2230. 

Therefore,  the  time  of  this  crew  for  taking  the  stock  to  stockyards,  we 
understand,  should  be  included  in  the  time  of  the  trip  as  provided  in  answer 
to  question  15. 

Decision. — The  Railroad  Labor  Board  decides  that  rules  in  effect 
do  not  justify  claim  of  employees  which  is  denied. 
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DECISION  NO.  3065.— DOCKET  3001 

Chicago,  III.,  March  2,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Request  of  firemen  in  helper  service  to  be  relieved  of 
handling  switches  and  cutting  engines  off  of  trains.  . 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Firemen  assigned  to  helper  service  are  at  some 
points  being  required  to  throw  switching  in  returning  to  the  terminal  after 
completing  a helper  trip,  and  in  some  cases  of  helping  passenger  trains  they 
are  required  to  uncouple  helper  engine. 

Employees'  position. — We  are  asking  relief  from  this  work  because  we  con- 
tend that  rightfully  it  should  be  done  by  brakeman.  After  a fireman  fires  an 
engine  up  the  mountain  he  is  usually  extremely  hot  and  is  always  fire  blinded 
after  night.  He  is  not  dressed  to  get  down  on  the  ground,  often  in  the  snow 
and  ice,  and  at  night  he  can  not  see  what  he  is  doing  and  should  not  be  asked 
to  do  this  kind  of  work.  At  Palmer  Lake,  Colo.,  a fireman  is  often  required  to 
throw  as  many  as  11  switches  in  turning  an  engine  on  the  Y,  while  at  all  the 
other  points  there  are  several  switches  to  be  thrown.  The  same  argument  ap- 
plies to  disconnecting  air  hose  and  cutting  off  engines. 

Prior  to  Federal  control  the  firemen  were  relieved  of  most  of  this  work,  par- 
ticularly at  Glorieta,  N.  M.,  and  Palmer  Lake,  Colo.,  but  the  switch  tenders 
were  taken  off  as  a matter  of  economy  when  they  were  classed  as  signalmen 
and  their  wages  greatly  increased.  We  now  ask  relief  from  this  unsafe  work. 

Carrier's  position. — As  outlined  in  the  joint  statement  of  facts,  firemen  as- 
signed to  helper  service  are  at  some  points  required  to  throw  such  switches  as 
mhy  be  necessary  incidental  to  their  returning  to  the  terminal  after  having 
completed  a helper  trip.  There  are  also  cases  where  the  firemen  are  required 
to  cut  the  helper  engine  off  of  passenger  trains,  due  to  there  being  no  other 
employees  present  to  “handle  that  work. 

During  Federal  control  we  were  confronted  with  an  order  to  discontinue  the 
practice  of  using  helper  engines  on  the  rear  end  of  passenger  trains,  which 
substantially  increased  the  number  of  switches  that  firemen  were  required  to 
throw,  due  to  the  arrangement  of  facilities.  Since  Federal  control  we  have 
materially  reduced  the  amount  of  this  work  required  of  a fireman  and  have, 
under  present  conditions,  about  reached  a minimum  requirement ; also,  as  addi- 
tional facilities  are  provided  and  changes  made  to  take  care  of  increased  busi- 
ness, some  further  relief  can  be  afforded.  However,  a literal  compliance  with 
employees’  request  would  result  in  our  having  to  maintain  three  shifts  of 
switch  tenders  at  various  points  for  the  purpose,  in  many  instances,  of  throw- 
ing not  to  exceed  three  to  five  switches  during  some  8-hour  day  assignments. 
This  additional  expense,  we  feel,  would  not  be  justified,  is  not  in  line  with 
economic  operation,  and  should  not  be  imposed  upon  the  carrier. 

We  do  not  agree  that  the  present  manner  of  handling  is  unduly  burdensome 
upon  the  firemen  or  that  such  practice  is  being  carried  to  an  extreme,  inasmuch 
as  they  are  being  required  to  perform  this  work  only  where  it  would  necessitate 
the  employment  of  additional  men  to  relieve  them  of  it. 

There  is  no  rule  in  the  existing  agreement  prohibiting  the  use  of  a fireman 
for  this  work,  and  we  contend  that  their  request  in  this  instance  constitutes  a 
request  for  schedule  revision  to  the  extent  of  inserting  a rule  in  their  agree- 
ment relieving  them  of  all  throwing  of  switches  and  cutting  engines  off  trains, 
regardless  of  circumstances.  We  do  not  understand  that  the  board  will  con- 
sider a schedule  revision  under  an  individual  case  presented  for  their  handling, 
and  we  contend  that  the  firemen  should  not  be  relieved  of  such  of  this  work 
as  they  can  consistently  perform  during  their  regular  tour  of  duty. 

Opinion. — The  evidence  shows  that  while  this  dispute  was  pend- 
ing before  the  board  the  parties  signed  an  agreement  continuing  in 
effect  wages  and  working  conditions  for  one  year.  It  was  conceded 
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by  the  parties  at  the  hearing  that  this  dispute  involves  a request  for 
a new  rule.  Said  agreement  contained  the  following : 

All  questions  of  wages  and  working  conditions  now  before  the  United  States 
Railroad  Labor  Board  which  were  submitted  subsequent  to  January  1,  1921, 
will  be  withdrawn. 

Decision. — The  Railroad  Labor  Board  decides  that  the  case  is  dis- 
missed. 


DECISION  NO.  3066.— DOCKET  3009 

Chicago,  III.,  March  2,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  St.  Louis,  Brownsville  & Mexico  Railway  Co. 

Question. — Shall  article  40  of  the  enginemen ’s  agreement  be  placed 
in  effect  on  the  St.  Louis,  Brownsville  & Mexico  Railway  Co.  ? Said 
article  reads  as  follows  : 

Engine  inspector  at  Kingsville  will  be  taken  from  engineers.  Man  to  be 
selected  by  the  mechanical  superintendent. 

Statement. — The  submission  contained  the  following: 

Employees''  position. — At  the  time  this  agreement  was  made  the  position 
of  engine  inspector  was  being  filled  by  a member  of  the  Brotherhood  of  Loco- 
motive Engineers  who  remained  on  this  position  until  July  1,  1922. 

Since  July  1 the  carrier  contends  we  have  no  claim  on  this  position,  but  we 
feel  that  so  long  as  our  agreement  of  December  1,  1919,  is  in  effect  we  are 
entitled  to  have  this  position  filled  by  one  of  our  men. 

Carrier's  position. — At  the  time  the  rule  referred  to  was  adopted,  the  man- 
agement and  enginemen’s  committee  had  met  in  conference  to  revise  the  work- 
ing agreement  and  to  incorporate  the  terms  of  Supplement  15  to  General  Order 
No.  27  in  the  schedule.  The  committee  requested  adoption  of  the  rule,  point- 
ing out  at  the  time  their  request  was  made  the  large  number  of  engineers  on 
line  who,  due  to  business  conditions,  were  on  extra  board  a large  portion  of 
die  year,  during  which  time  their  earnings  were  very  small,  and  stating  that 
it  was  their  desire  to  provide  as  much  employment  for  their  men  as  possible. 

The  management  agreed  to  the  adoption  of  the  rule  without  giving  any 
thought  to  the  question  as  to  where  jurisdiction  of  position  belonged,  over- 
looking the  fact  that  the  machinists’  schedule  covered  this  position  prior  to 
Federal  operation  of  railroads,  and  that  the  shop  crafts’  national  agreement, 
which  became  effective  September  20,  1919,  continued  machinists’  jurisdiction 
over  position  in  rule  No.  62  of  agreement,  reading  as  follows : 

“ Machinists’  work  shall  consist  of  laying  out,  fitting,  adjusting,  shaping, 
boring,  slotting,  milling,  and  grinding  of  metals  used  in  building,  assembling, 
maintaining,  dismantling,  and  installing  locomotives  and  engine  (operated  by 
steam  or  other  power),  pumps,  cranes,  hoists,  elevators,  pneumatic  and  hy- 
draulic tools  and  machinery,  scale  building,  shafting  and  other  shop  machin- 
ery ; ratchet  and  other  skilled  drilling  and  reaming ; tool  and  die  making,  tool 
grinding  and  machine  grinding,  axle  truing,  wheel  and  tire  turning  and  boring ; 
engine  inspecting,”  etc. 

The  statement  made  by  the  employees  to  the  effect  that  engine  inspector’s 
position  was  filled  by  a member  of  the  Brotherhood  of  Locomotive  Engineers 
at  the  time  rule  was  adopted  is  not  correct.  The  man  may  have  held  member- 
ship in  that  organization,  but  he  was  employed  on  October  10,  1917,  in  ma- 
chinist’s capacity  and  assigned  to  engine  inspection  at  Kingsville ; and  the 
shop  crafts’  schedule  of  rates  of  pay  and  working  conditions  has  at  all  times 
covered  the  position. 

The  employees  admit  that  they  have  no  jurisdiction  over  working  condi- 
tions and  rates  of  pay,  and  that  the  position  is  covered  by  shopmen’s  agree- 
ment, but  they  would  require  the  carrier  to  select  a man  from  the  engineers 
employed  on  the  line  and  place  him  on  position  to  which  they  have  no 
seniority  rights. 
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On  July  1,  1922,  the  engine  inspector  referred  to  above  left  the  service  on 
strike  with  other  shop  craft  employees,  and  at  no  time  during  the  90  days 
of  the  strike  were  engineers  requested  to  fill  the  position,  nor  did  they  request 
or  offer  in  any  way  to  place  one  of  their  number  on  the  position,  leaving  the 
carrier  to  fill  same  as  best  it  could. 

On  September  1,  1922,  a new  agreement  was  entered  into  between  me- 
chanical department  employees  and  the  carrier,  wherein  their  rights  to  position 
of  engine  inspector  were  continued  on  the  same  basis  as  that  of  the  national 
agreement  and  Decision  No.  222  of  the  Railroad  Labor  Board  (IV,  R.  L.  B. 
224).  Some  time  after  the  end  of  the  strike  (October  1,  1922)  the  employees 
requested  that  an  engineer  be  placed  on  the  position,  which  is  covered  by 
machinists’  classification  and  seniority  rules. 

The  carrier  contends  that  engineers  are  not  entitled  to  the  position,  that 
the  rule  is  in  conflict  with  seniority  rights  of  machinists,  and  that  the  rule 
should  not  be  placed  in  effect,  which,  up  to  this  time,  has  not  been  done. 

Opinion. — The  work  of  engine  inspector  herein  referred  to  is  gen- 
erally recognized  as  coming  within  the  classification  of  machinists’ 
work.  The  carrier  erred  in  making  agreement  with  its  engineers 
covering  engine  inspectors  at  Kingsville  when  it  had  previously 
made  agreement  with  its  shop  employees  covering  such  position. 

Decision. — N o. 


DECISION  NO.  3067.— DOCKET  2989 

Chicago,  III.,  March  2,  1,925 

Order  of  Railway  Conductors,  Brotherhood  of  Railway  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  R.  J.  Steinback,  brakeman,  for  100  miles, 
December  21,  1921,  account  not  being  called  to  Avork  on  train  No.  S, 
from  Western  Avenue,  St.  Paul,  Minn.,  to  Minneapolis,  Minn.,  a 
distance  of  12.8  miles. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  account  of  the  16-hour  law,  a crew  was 
required  to  relieve  the  passenger  crew  on  train  No.  8.  Mr.  Steinback  was 
on  extra  freight  brakemen’s  board  at  Western  Avenue  and  was  not  called. 

Employees'  position. — On  December  21,  1921,  Brakemen  Steinback  was  on 
the  extra  board  at  Western  Avenue  available  for  service. 

Section  8,  Article  IV  of  the  schedule,  reads : 

“Oldest  conductors  and  brakemen  located  at  terminal  shall  do  extra  work 
at  such  terminal.  Should  an  older  extra  man  at  some  other  terminal  desire 
to  deadhead,  at  his  own  expense,  to  the  first-named  terminal  to  take  a run 
to  which  his  age  in  service  entitles  him,  he  may  have  the  privilege.” 

In  compliance  with  the  above-quoted  rule  the  carrier  is  obligated  to  give 
the  oldest  extra  man  at  the  various  terminals  extra  work  at  such  terminals. 

On  December  21  Brakeman  Steinback  and  several  other  extra  men  were 
protecting  the  board  at  Western  Avenue  and  a crew  was  needed  to  operate 
train  No.  8 from  Western  Avenue  to  Minneapolis,  account  of  the  regular 
crew’s  16  hours  being  up.  It  was  apparent  to  the  dispatcher  that  train  No. 
8 would  not  be  able  to  reach  Minneapolis,  because  it  started  out  late  and  was 
losing  time  all  along  the  line;  therefore,  there  was  plenty  of  time  to  call 
an  extra  crew  to  take  charge  of  the  train.  Instead  of  calling  a crew  for 
this  extra  work,  a yard  crew  was  put  in  charge  of  the  train  from  Western 
Avenue  to  Minneapolis,  thereby  depriving  the  extra  men  of  the  work  that  prop- 
erly should  have  been  theirs. 

The  extra  men  are  required  to  lay  around  and  protect  the  board  for 
just  such  cases  as  this,  and  it  is  not  fair  to  them  to  hold  them  ready  for 
service,  incurring  expense,  and  use  somebody  else  when  extra  work  accrues. 
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Carrier's  position. — Train  No.  8 is  a passenger  train.  On  the  date  in  ques- 
tion the  crew  could  not  reach  Minneapolis  within  the  limit  of  the  hours  of 
service  law,  and  there  being  no  crew  at  Western  Avenue  with  rest  up  and  no 
men  with  rest  up  to  make  up  a crew,  a yard  crew  was  used  to  take  the  train 
to  its  destination. 

While  Brakeman  Steinback  was  on  the  freight  brakeman’s  extra  board,  there 
was  no  one  else  available  to  make  up  a road  crew,  and  we  could  not  use  him 
with  a yard  crew,  as  a full  yard  crew  was  used.  We  consider  that  he  was 
not  available  for  this  work. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons: 

The  action  of  the  carrier  in  this  case  in  using  a yard  crew  to  take 
train  No.  8 to  its  destination  was  not  in  violation  of  any  rule  in 
effect,  and  in  the  absence  of  other  units  to  make  up  a road  crew  there 
was  nothing  to  which  the  carrier  could  have  assigned  Brakeman 
Steinback,  who  was  on  the  freight  brakeman’s  extra  board.  Stein- 
back certainly  was  not  available  for  use  with  the  regular  yard  crew 
which  was  used  in  emergency  to  go  beyond  the  switching  limits  to 
take  the  train  to  its  terminal.  The  rules  of  the  schedule  governing 
yardmen  on  this  carrier  specifically  provide  that  yardmen  will  not 
be  used  in  road  service  if  road  crews  are  available,  except  in  case  of 
emergency.  In  this  case  there  was  no  road  crew  available  and  an 
emergency  did  exist.  There  is  nothing  that  makes  the  rule  appli- 
cable to  individual  units  of  a crew  such  as  an  available  brakeman 
with  no  available  conductor  in  a case  of  this  kind. 

Brakeman  Steinback  was  not  entitled  to  100  miles  claimed  De- 
cember 21,  1921,  as  the  service  to  which  the  employees  contend  he 
should  have  been  assigned  was  service  as  a member  of  a regularly 
assigned  yard  crew,  and  under  the  circumstances  cited  the  service 
was  properly  rendered  by  the  yard  crew  under  the  provisions  of 
rules  in  effect. 

The  decision  of  the  majority  in  this  case  is  not  justified  by  any 
rule  in  effect,  neither  is  it  just  nor  reasonable. 

Horace  Baker. 

SUPPORTING  OPINION 

Brakeman  Steinback  was  on  the  extra  board  at  Western  Avenue 
and  was  available  for  service  on  December  21,  1921.  A crew  was 
needed  on  that  date  to  operate  train  No.  8 from  Western  Avenue  to 
Minneapolis,  which  was  road  service,  on  account  of  the  regular  crew 
of  that  train  having  been  on  duty  16  hours,  and  instead  of  calling  a 
crew  from  the  extra  board  as  required  by  section  8,  Article  IV,  of 
the  agreement,  the  carrier  used  a yard  crew  to  perform  the  road 
service. 

The  carrier  violated  section  8,  Article  IV,  of  the  agreement,  and 
the  majority  of  the  Railroad  Labor  Board  was  justified  in  sustain- 
ing the  claim  of  the  employees. 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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DECISION  NO.  3068.— DOCKET  4077 

Chicago , III.,  March  If,  1925 

American  Federation  of  Railroad  Workers  v.  Philadelphia  & Reading  Rail- 
way Co. 

Question . — Claim  of  William  F.  Reed  for  the  position  of  babbitt 
liner  bulletined  by  the  carrier. 

Statement. — The  evidence  indicates  that  a vacancy  existed  in  the 
lathe  gang  at  the  Reading  locomotive  shop,  which  position  was  clas- 
sified as  a babbitt  filler  and  paid  the  mechanical  rate  of  seventy-four 
cents  (74£)  an  hour.  The  work  of  thia  position  was  babbitt  filling 
and  miscellaneous  work  classified  as  that  of  machinists.  On  May  31, 
1923,  the  following  bulletin  was  posted. 

There  is  a vacancy  in  the  lathe  gang  as  babbitt  liner.  This  occupation  pays 
74  cents  an  hour,  and  the  tour  of  duty  covers  a period  of  eight  hours  a day 
from  7 a.  m.  to  4.  p.  m. 

The  applicants  must  be  able  to  speak  and  read  the  English  language. 

Promotion  shall  be  based  on  ability,  merit,  and  seniority,  ability  and  merit 
being  sufficient,  seniority  shall  prevail. 

Applicants  for  this  vacancy  should  present  a written  application  to  J.  T. 
Mauger,  foreman,  within  five  days  from  date  of  this  notice. 

Mr.  Reed  who  had,  up  to  May  25,  1918,  filled  the  position  of 
babbitt  liner  for  a period  of  six  years  and  eight  months,  and  Frank 
Schreiner,  who  had  finished  his  apprenticeship  as  a machinist  on 
August  5,  1922,  placed  bids  for  the  position.  The  bulletin  period  of 
five  days  expired  on  June  4,  and  on  June  8,  Mr.  Schreiner  was  as- 
signed to  the  position,  commercing  work  on  June  11,  1923.  A pro- 
test was  entered  against  the  assignment,  and  later  a conference  was 
held  and  the  position  readvertised  as  follows : 

Bulletin  notice,  dated  May  31,  1923,  advising  vacancy  in  the  lathe  gang  as 
babbitt  liner,  paying  74  cents  an  hour,  eight  hours  a day,  from  7 a.  m.  to  4 
p.  m.,  is  hereby  canceled. 

Applications  will  be  received  for  the  position  of  babbitt  liner  and  machinist. 
This  occupation  pays  74  cents  an  hour,  tour  of  duty  is  eight  hours  a day,  from 
7 a.  m.  to  4 p.  m. 

Applicants  must  be  able  to  speak  and  read  the  English  language. 

Promotion  shall  be  based  on  ability,  merit,  and  seniority ; ability  and  merit 
being  sufficient,  seniority  shall  prevail. 

Applicants  for  this  vacancy  should  present  a written  application  to  J.  T. 
Mauger,  foreman,  within  five  days  from  date  of  this  notice. 

After  the  expiration  of  this  bulletin  Mr.  Schreiner  was  again 
awarded  the  position.  Claim  was  again  made  that  Mr.  Reed  should 
have  the  position,  to  which  the  carrier  failed  to  agree.  Rule  16  ( a ) 
of  the  agreement  in  effect  reads  as  follows : 

Rule  16.  {a)  When  new  positions  are  created  or  vacancies  occur  in  the  re- 
spective crafts,  the  oldest  employee  in  point  of  service  shall,  if  sufficient  merit 
and  ability  have  been  shown,  be  given  preference  in  filling  such  new  positions 
or  vacancies. 

Decision. — The  Railroad  Labor  Board  decides  that  based  on  the 
understanding  existing  between  the  parties  as  to  the  application  of 
the  rules  of  the  existing  agreement  and  the  facts  and  circumstances 
of  this  particular  case  the  request  of  the  employees  is  denied. 
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DECISION  NO.  3069.— DOCKET  1306 

Chicago , III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Illinois  Terminal  Railroad  Co. 

Question. — Request  for  reinstatement  of  R.  McManus,  switchman, 
with  pay  for  time  lost. 

Statement. — On  June  7,  1922,  the  Railroad  Labor  Board  promul- 
gated Decision  No.  1050  in  this  dispute,  reading  as  follows : 

Decision. — The  Labor  Board  denies  the  employees’  claim.  (Ill,  R.  L.  B.  466.) 

The  board  on  its  own  motion  reopened  this  dispute  and  on  Sep- 
tember 27, 1923,  oral  hearing  was  conducted  thereon,  at  which  repre- 
sentatives of  the  employees  and  the  vice  president  and  general  man- 
ager and  a solicitor  of  the  carrier  appeared  as  witnesses. 

At  the  oral  hearing  the  representatives  of  the  employees  presented 
testimony  on  the  dispute,  and  the  witnesses  of  the  carrier  presented 
a statement  showing  the  reason  for  the  dismissal  of  Mr.  McManus. 

Decision. — Based  on  the  evidence  and  statements  presented  in 
this  dispute,  the  Railroad  Labor  Board  reaffirms  Decision  No.  1050. 


DECISION  NO.  3070.— DOCKET  1307 

Chicago , III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Illinois  Terminal  Railroad  Co. 

Question. — Request  for  reinstatement  of  P.  J.  Zimmerschied, 
switchman,  with  pay  for  time  lost. 

Statement. — On  June  7,  1922,  the  Railroad  Labor  Board  promul- 
gated Decision  No.  1051  in  this  dispute,  reading  as  follows: 

Decision. — The  Labor  Board  in  view  of  all  evidence  before  it  decides 
that  Mr.  Zimmerschied  shall  be  reinstated  with  pay  for  time  lost,  less 
any  amount  earned  in  other  employment.  (Ill,  R.  L.  B.  467.) 

The  board  had  reason  to  believe  that  this  decision  had  been 
violated  by  the  carrier  and  on  its  own  motion  reopened  the  dis- 
pute. On  September  27,  1923,  oral  hearing  was  conducted  thereon, 
at  which  representatives  of  the  employees  and  the  vice  president 
and  general  manager  and  a solicitor  of  the  carrier  appeared  as 
witnesses. 

At  the  oral  hearing  the  representatives  of  the  employees  presented 
testimony  on  the  dispute,  and  the  witnesses  of  the  carrier  presented 
a statement  showing  the  reason  for  the  dismissal  of  Mr.  Zimmer- 
schied. 

Decision. — Based  on  the  evidence  and  statements  presented  in 
this  dispute,  the  Railroad  Labor  Board  reaffirms  Decision  No.  1051. 
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DECISION  NO.  3071.— DOCKET  1308 

Chicago , III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Illinois  Terminal  Railroad  Co. 

Question. — Request  for  reinstatement  of  O.  E.  Glazebrook,  switch- 
man, with  pay  for  time  lost. 

Statement— On  June  7,  1922,  the  Railroad  Labor  Board  promul- 
gated Decision  No.  1052  in  this  dispute,  reading  as  follows: 

Decision. — After  careful  consideration  of  all  facts  in  the  case,  and  in  view 
of  the  foregoing  statement,  the  Labor  Board  decides  that  O.  E.  Glazebrook 
shall  be  reinstated  with  pay  for  time  lost,  less  any  amount  earned  in 
other  employment.  (Ill,  R.  L.  B.  469.) 

The  board  had  rea.son  to  believe  that  this  decision  had  been 
violated  by  the  carrier  and  on  its  own  motion  reopened  the  dis- 
pute. On  September  27,  1923,  an  oral  hearing  was  conducted 
thereon,  at  which  representatives  of  the  employees  and  the  vice 
president  and  general  manager  and  a solicitor  of  the  carrier  ap- 
peared as  witnesses. 

At  the  oral  hearing  the  representatives  of  the  employees  presented 
testimony  on  the  dispute,  and  the  witnesses  of  the  carrier  presented 
a statement  showing  the  reason  for  the  dismissal  of  Mr.  Glazebrook. 

Decision. — Based  on  the  evidence  and  statements  presented  in  this 
dispute,  the  Railroad  Labor  Board  reaffirms  Decision  No.  1052. 


DECISION  NO.  3072.— DOCKET  1309 

Chicago,  III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Illinois  Terminal  Railroad  Co. 

Question. — Request  for  reinstatement  of  J.  O’Neil,  switchman, 
with  pay  for  time  lost. 

Statement. — On  June  7,  1922,  the  Railroad  Labor  Board  pro- 
mulgated Decision  No.  1053  in  this  dispute,  reading  as  follows : 

Decision. — After  a careful  review  of  the  evidence  obtained,  the  Labor  Board 
decides  that  J.  O’Neil  shall  be  reinstated  and  paid  for  time  lost,  less  any 
amount  earned  in  other  employment.  (Ill,  R.  L.  B.  470.) 

The  board  had  reason  to  believe  that  this  decision  had  been  vio- 
lated by  the  carrier  and  on  its  own  motion  reopened  the  dispute. 
On  September  27,  1923,  an  oral  hearing  was  conducted  thereon,  at 
which  representatives  of  the  employees  and  the  vice  president  and 
general  manager  and  a solicitor  of  the  carrier  appeared  as  witnesses. 

A.t  the  oral  hearing  the  representatives  of  the  employees  presented 
testimony  on  the  dispute,  and  the  witnesses  of  the  carrier  presented 
a statement  showing  the  reason  for  the  dismissal  of  Mr.  O’Neil. 

Decision .* — Based  on  the  evidence  and  statements  presented  in 
this  dispute,  the  Railroad  Labor  Board  reaffirms  Decision  No.  1053. 
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DECISION  NO.  3073.— DOCKET  1310 

Chicago , III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Illinois  Terminal  Railroad  Co. 

Question. — Request  that  W.  Spellman,  W.  Pettifer,  W.  R.  Hutch- 
inson, W.  E.  Martin,  E.  Madison,  J.  J.  Simon,  W.  Easley,  J.  L. 
Skelley,  E.  Knowles,  E.  Wassman,  L.  Boren,  and  S.  B.  Owens,  switch- 
men, who  were  displaced  by  junior  employees,  be  restored  to  their 
seniority  and  paid  for  time  lost  on  account  of  such  displacement. 

Statement. — On  June  7,  1922,  the  Railroad  Labor  Board  promul- 
gated Decision  No.  1054  in  this  dispute,  reading  as  follows : 

Decision. — After  careful  review,  the  Labor  Board  decides  that  the  employees 
heretofore  named  shall  be  placed  in  their  proper  seniority  and  paid  for  all 
time  lost  during  the  period  of  their  displacement,  less  any  amount  earned 
in  other  employment.  (Ill,  R.  L.  B.  471.) 

The  board  had  reason  to  believe  that  this  decision  had  been  vio- 
lated by  the  carrier  and  on  its  own  motion  reopened  the  dispute. 
On  September  27,  1923,  an  oral  hearing  was  conducted  thereon,  at 
which  representatives  of  the  employees  and  the  vice  president  and 
general  manager  and  a solicitor  of  the  carrier  appeared  as  wit- 
nesses. 

At  the  oral  hearing  the  representatives  of  the  employees  pre- 
sented testimony  on  the  dispute,  and  the  witnesses  of  the  carrier 
presented  a statement  showing  the  reason  for  the  displacing  of 
Messrs.  Spellman,  Pettifer,  Hutchinson,  Martin,  Madison,  Simon, 
Easley,  Skelley,  Knowles,  Wassman,  Boren,  and  Owens. 

Decision. — Based  on  the  evidence  and  statements  presented  in 
this  dispute,  the  Railroad  Labor  Board  reaffirms  Decision  No.  1054. 


DECISION  NO.  3074.— DOCKET  1387 

Chicago , III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Illinois  Terminal  Railroad  Co. 

Question. — Protest  of  the  employees  against  the  action  of  the  car- 
rier in  discontinuing  time  and  one-half  for  overtime  and  discontinu- 
ing meal  period. 

Statement. — It  is  stated  in  the  ex  parte  submission  of  the  employees 
that  a controversy  arose  between  the  carrier  and  its  employees  in 
engine  and  train  service  on  account  of  the  carrier  discontinuing  the 
payment  of  time  and  one-half  for  overtime  and  discontinuing  the 
meal  period  for  these  employees. 

On  July  18,  1921,  the  joint  committee  representing  the  firemen 
and  trainmen  met  the  vice  president  and  general  manager  of  the  car- 
rier for  the  purpose  of  discussing  the  controversy,  but  that  official 
was  unwilling  to  discuss  the  two  questions.  As  nothing  definite  was 
received  from  him,  the  controversy  was  referred  to  the  Railroad 
Labor  Board  ex  parte  by  the  employees  with  the  request  that  the  car- 
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rier  be  required  to  reinstate  time  and  one-half  for  overtime  and  the 
meal  period,  and  that  the  employees  be  paid  for  the  time  they  were 
required  to  work  over  the  8-hour  period  in  order  to  make  up  the  time 
consumed  for  the  meal  period,  from  July  1,  1921. 

Hearing  was  conducted  on  this  dispute  on  September  27,  1923. 
The  representative  of  the  carrier  stated  that  time  and  one-half  for 
overtime  was  not  discontinued  ; that  a bulletin  was  posted  stating 
that  it  would  be  discontinued,  but  was  changed  before  any  loss  of 
pay  was  experienced  by  the  employees ; and  that  the  meal  period  was 
discontinued  for  a short  time  but  was  again  reinstated. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  carrier  vi- 
olated the  rules  of  the  agreement  with  its  firemen  and  trainmen  in 
discontinuing  the  meal  period,  and  that  the  carrier  shall  make  neces- 
sary adjustments  in  the  pay  of  the  employees  affected  thereby. 

The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3075.— DOCKET  1388 

Chicago,  III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Illinois  Terminal  Railroad  Co. 

Question. — Protest  of  the  employees  against  the  action  of  the  car- 
rier in  discontinuing  the  payment  of,  one  hour  to  firemen  when  they 
are  required  to  shovel  down  coal  under  the  agreement  entered  into 
on  April  22,  1921. 

Statement. — It  is  stated  in  the  ex  parte  submission  of  the  em- 
ployees that  a controversy  arose  between  the  carrier  and  its  fire- 
men on  account  of  the  carrier  having  discontinued  the  payment  of 
one  hour  to  its  firemen  when  they  are  required  to  shovel  down  coal 
under  the  agreement  entered  into  April  22,  1921,  which  reads  as 
follows : 

Firemen  on  road  runs  will  be  allowed  one  hour  per  trip  extra  when  necessary 
to  shovel  down  coal.  Firemen  on  switch  engines,  when  necessary  to  shovel 
down  coal  and  are  not  permitted  to  go  to  the  coal  chute,  will  be  paid  one  hour 
extra  per  day  for  shoveling  the  coal  ahead.  Neither  road  nor  yard  firemen 
will  be  paid  for  this  work  unless  authorized  to  do  so  by  the  engineer. 

On  July  18, 1921,  the  joint  committee  representing  the  firemen  and 
trainmen  met  the  vice  president  and  general  manager  of  the  carrier, 
who  rendered  a decision  after  the  conference  to  the  effect  that  one 
hour  would  be  allowed  to  road  firemen. 

The  employees  contend  that  the  rule  quoted  above  applies  to  both 
road  and  yard  firemen,  and  request  that  the  carrier  be  required  to 
observe  the  rule  in  question  until  it  is  amended  or  canceled  in  an 
orderly  way  in  the  existing  agreement  between  the  carrier  and  the 
firemen.  The  employees  also  request  that  the  carrier  be  required  to 
pay  its  firemen  for  the  time  due  them  under  the  above  rule. 

An  oral  hearing  was  conducted  on  this  dispute  on  September  27, 
1923,  at  which  the  representative  of  the  carrier  stated  that  due  to 
the  fact  that  the  practice  of  paying  firemen  for  shoveling  down  coal 
was  abused,  it  was  discontinued. 
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The  representative  of  the  employees  stated  at  the  hearing  that  the 
rule  quoted  above  was  negotiated  and  agreed  upon  on  April  22,  1921. 
and  that  when  one  of  their  representatives  was  on  the  property  of 
the  carrier  during  July,  1921,  it  was  found  that  the  carrier  was  not 
observing  the  rule.  The  vice  president  and  general  manager  of  the 
carrier  was  requested  to  pay  for  shoveling  down  coal  in  accordance 
with  the  agreement,  and  that  official  stated  that  it  would  be  paid 
only  to  road  firemen,  which  action  of  the  carrier  entirely  disregarded 
the  agreement  with  respect  to  yard  firemen. 

The  employees  request  that  firemen  be  compensated  for  shoveling 
down  coal  in  accordance  with  the  agreement,  and  that  adjustment 
be  made  in  the  pay  of  these  employees  during  the  time  the  payment 
was  discontinued. 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees 
affected  shall  be  reimbursed  for  the  wage  loss  sustained  by  them  by 
reason  of  the  carrier  discontinuing  paying  them  for  shoveling  down 
coal  as  provided  for  in  the  agreed-upon  rule  quoted  in  the  statement 

The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3076.— DOCKETS  1901,  1902,  1903,  1904,  1905,  1906,  1907, 

1908,  1909,  1910,  1911 

Chicago,  III.,  March  4,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Illinois  Terminal  Railroad  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and 
declaring  whether  or  not  the  Illinois  Terminal  Railroad  Co.  has 
violated  Decision  No.  2190  (Y,  R.  L.  B.  195.) 

/Statement. — On  March  6,  1924,  the  Railroad  Labor  Board  pro- 
mulgated Decision  No.  2190,  in  which  the  opinion  and  decision 
read  as  follows: 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion,  and  in  fact  it  is 
one  of  the  principles  adopted  by  it,  that  employees  are  entitled  to  an  investi- 
gation prior  to  dismissal,  and  it  has  in  several  decisions  directed  the  rein- 
statement with  pay  for  all  time  lost  of  employees  dismissed  without  an 
investigation  where  the  agreement  provides  that  one  should  be  held.  In  view 
of  the  fact  that  in  this  case  there  was  a question  as  to  the  agreement  being 
in  effect,  and  for  this  reason  only,  the  board  does  not  consider  that  reinstate- 
ment with  full  compensation  for  time  lost  should  be  required  until  an  investi- 
gation on  the  merits  of  each  case  is  held. 

Decision. — The  Railroad  Labor  Board  decides  that — 

(a)  Conference  shall  be  held  between  the  representatives  of  the  carrier  and 
of  the  employees  immediately  upon  receipt  of  this  decision  to  determine  which, 
if  any,  of  these  employees  left  the  service  of  their  own  accord.  If  it  is  found 
that  any  left  of  their  own  accord  they  shall  not  be  further  considered  under 
the  succeeding  paragraphs  of  this  decision. 

(&)  Such  as  were  dismissed  shall  be  accorded  an  investigation  in  accordance 
with  rule  32.  Investigation  shall  be  upon  the  specific  charge  named  by  the 
carrier  as  the  cause  of  dismissal  in  the  hearing  before  the  Railroad  Labor 
Board. 

(c)  After  the  investigation  has  been  held  the  representatives  of  the  carrier 
and  of  the  employees  shall  confer  and  endeavor  to  reach  a satisfactory  adjust- 
ment of  the  cases.  Any  case  which  can  not  be  so  adjusted  may  be  resubmitted 
to  the  board  in  accordance  with  the  provisions  of  the  transportation  act,  1920. 
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( d ) If  any  of  these  cases  are  resubmitted  to  the  Railroad  Labor  Board  and 
it  is  decided  by  the  board  that  the  dismissals  were  not  justified,  the  employees 
will  be  reinstated  with  full  compensation  for  all  time  lost  since  the  date  of 
dismissal,  less  any  amounts  earned  in  other  employment.  ( Supra. ) 

At  the  hearing  conducted  by  the  board  evidence  was  presented 
which  shows  that  the  carrier  has  not  complied  with  this  decision. 

Decision. — The  Railroad  Labor  Board  decides  that  the  Illinois 
Terminal  Railroad  Co.  has  violated  Decision  No.  2190  and  is  will- 
fully and  knowingly  persisting  in  such  violation  in  contempt  of  the 
views  expressed  by  the  board  in  that  decision  and  in  contravention 
of  the  public  welfare. 


DECISION  NO.  3077.— DOCKET  3013 

Chicago,  III.,  March  It,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Claim  for  additional  compensation  of  100  miles,  or  the 
equivalent  of  another  day’s  wages,  to  be  paid  each  of  the  western 
division  conductors,  Messrs.  Thompson,  Hart,  Falkendahl,  Fick, 
Munn,  and  their  trainmen,  who  were  engaged  in  work-train  service 
on  September  15,  September  1,  2,  and  3,  August  8,  September  1,  IT, 
and  18,  and  September  18  and  19,  1920,  respectively. 

Statement. — The  evidence  presented  clearly  indicates  that  the 
service  in  question  was  purely  work-train  work  and  was  properly 
handled  under  the  rules  local  to  this  carrier. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  particular  case  the  claim  of  the  employees 
is  denied. 


DECISION  NO.  3078.— DOCKET  3180 

Chicago,  III.,  March  6,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  El  Paso 
& Southwestern  System 

Question. — Claim  of  W.  O.  Bixler  for  229  miles,  the  difference  in 
what  his  crew  made  and  what  he  was  allowed  account  not  having 
been  called  for  his  run  December  9,  1922 — application  article  44  of 
the  conductors’  and  trainmen’s  agreement. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — W.  O.  Bixler  was  the  regularly  assigned  brakeman 
on  local  run  between  El  Paso,  Tex.,  and  Carrizozo,  N.  Mex.,  and  had  been 
laying  off ; he  reported  for  duty  to  the  clerk  that  handled  the  board  at  4.30 
p.  m.  December  8,  1922 ; his  run  went  out  the  next  morning  and  an  extra  man 
was  called,  who  went  out  on  the  run  on  account  of  the  clerk  failing  to  mark 
Mr.  Bixler  on  the  board  when  he  reported.  The  management  paid  Mr.  Bixler 
100  miles  for  a runaround,  and  the  committee  contends  that  he  should  be  paid 
what  his  crew  made,  which  is  329  miles. 

Employees'  position. — It  is  the  contention  of  the  committee  that  Mr.  Bixler 
lost  this  time  through  no  fault  of  his  own,  and  he  should  therefore  be  paid 
under  the  provisions  of  article  44  of  the  conductors’  and  trainmen’s  agreement, 
which  reads: 
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“ Time  lost. — When  trainmen  are  held  from  their  runs  or  service  their  pay, 
until  they  are  returned  to  their  runs  or  service,  will  not  be  less  than  it  would 
have  been  had  such  an  interruption  to  their  regular  work  not  occurred  * * 

Carrier's  position. — Brakeman  Bixler  reported  for  duty  after  having  laid  off 
on  personal  business  on  December  8,  1922.  The  yardmaster’s  clerk  forgot  to 
mark  him  up  for  service,  and  he  was  paid  a runaround  under  article  24  of  the 
schedule.  We  are  of  the  opinion  that  he  has  been  properly  compensated,  as  he 
was  not  held  out  of  service  within  the  intent  and  meaning  of  article  44.  He 
was  not  laying  off  on  business  of  the  carrier,  but  for  personal  reasons ; he 
reported  to  the  yardmaster’s  clerk  over  the  telephone  and  the  clerk  was  busy 
and  forgot  to  mark  him  up.  He  was  not  held  off  his  run  by  the  carrier. 

Decision. — The  Rjailroad  Labor  Board  decides  that  the  schedule 
rule  in  effect  justifies  the  claim,  and  it  is  therefore  sustained. 


DECISION  NO.  3079.— DOCKET  3262 

Chicago,  III.,  March  6,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas 

& Pacific  Railway  Co. 

Question. — Claim  that  a conductor  and  two  brakemen  should  have 
been  assigned  to  self-propelled  pile  driver  during  the  reconstruction 
of  the  Melville  Bridge  beginning  March,  1921,  and  continuously 
thereafter  until  work  was  completed. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — When  a self-propelled  pile  driver  was  put  in  oper* 
ation  reconstructing  the  Melville  Bridge,  Conductor  Rogers  and  two  brakemen 
were  assigned  and  used  thereon  for  a period  of  several  days,  when  the  pile 
driver  broke  down  and  the  use  of  crew  was  discontinued.  After  the  pile 
driver  was  repaired  the  company  operated  the  same  without  a crew,  although 
main  line  movements  were  required  daily.  Request  was  made  for  the  assign- 
ment of  a conductor  and  two  brakemen,  but  the  request  was  denied. 

Paragraph  (b),  article  32,  of  the  conductors’  and  trainmen’s  agreement 
reads : 

“ A conductor  and  two  brakemen  will  be  assigned  to  handle  self-propelled 
pile  driver  when  used  from  station  to  station  in  the  course  of  usual  work; 
that  is,  they  will  be  assigned  whenever  main-line  movements  are  necessary  in 
the  handling  of  this  machine.  When  the  work  performed  is  wholly  within 
station  or  yard  limits,  the  work  being  confined  to  loading  or  unloading  coal, 
cinders,  scrap,  etc.,  crew  will  not  be  necessary.” 

The  committees  contend  that  whenever  main-line  movements  are  necessary 
a conductor  and  two  brakemen  should  be  used  on  self-propelled  pile  driver 
and  that  paragraph  (b),  article  32,  of  agreement  sustains  the  claim.  In  this 
particular  case  the  work  performed  was  not  of  the  character  excepted  by  the 
rule.  Inasmuch  as  main-line  movements  were  necessary  a full  crew  should 
have  been  assigned. 

The  committees  desire  to  call  the  board’s  attention  to  case  No.  577  and 
decision  by  Board  of  Adjustment  No.  1,  which  we  believfe  has  a bearing  upon 
the  principle  involved. 

Carrier's  position. — In  using  self-propelled  pile  driver  on  Melville  Bridge 
move  was  entirely  within  yard  limits.  There  was  a side  track  at  east  end  of 
bridge,  and  the  movement  of  this  machine  was  between  that  point  and  the 
west  end  of  bridge. 

The  committee  is  basing  claim  on  article  32  (b),  which  is  quoted  above, 
but  it  will  be  noted  from  the  reading  of  the  rule  that  it  does  not  require  crew 
on  a self-propelled  pile  driver  within  yard  limits.  This  rule  was  negotiated 
in  1917,  prior  to  which  time  it  had  not  been  customary  to  furnish  train  crews 
with  self-propelled  pile  drivers. 

Complaint  was  made  at  conference  in  1917  that  a self-propelled  pile  driver 
had  been  used  between  Fort  Worth  and  Benbrook,  in  a station-to-station 
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movement,  and  which  was  outside  of  yard  limits,  the  committee’s  contention 
at  the  time  being  that  a full  train  crew  should  be  furnished  whenever  a ma- 
chine of  this  kind  was  making  station-to-station  movements,  and  outside  of 
yard  limits. 

Article  32  (&)  was  the  result  of  this  conference,  and  it  was  written  with 
the  idea  of  conveying  the  above  understanding. 

The  employees’  statement  contains  the  information  that  when  this  self- 
propelled  pile  driver  was  first  put  in  operation  on  Melville  Bridge  that  a 
conductor  and  two  brakemen  were  assigned.  Assuming  that  the  statement 
is  correct,  this  would  have  no  bearing  on  the  intent  of  the  rule.  We  frequently 
assign  a conductor  and  two  brakemen  to  self-propelled  pile  driver  to  work 
over  a district  or  division.  We  do  not  always  dispense  with  the  services  of  the 
crew  when  they  enter  yard  limits,  and  have  a couple  of  days’  work  confined 
thereto,  as  we  do  not  feel  that  it  would  be  fair  to  a crew  or  profitable  to  the 
company  to  disorganize  a crew  on  account  of  two  or  three  days’  work  to  be 
performed  within  yard  limits. 

Decision . — The  Railroad  Labor  Board  decides  that  the  rules  in 
effect  justify  claim,  and  it  is  therefore  sustained. 


DECISION  NO.  3080.— DOCKET  1829 

Chicago,  III.,  March  6,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Texas  & Pacific  Railway  Co. 

Question. — Are  John  Edwards,  engineer,  and  T.  W.  Powell,  fire- 
man, entitled  to  15  minutes’  additional  overtime  on  trip  of  June 
2,  1921? 

Statement. — The  joint  submission  filed  with  the  board  contains 
the  following: 

Statement  of  facts. — On  the  date  in  question  Engineer  Edwards  and  Fireman 
Powell  were  called  at  Whitesboro,  Tex.,  for  train  No.  32,  due  to  leave  at  10.15 
a.  m.  They  reported  for  duty  at  9.55  a.  m.,  and  departed  at  10.30  a.  m.,  15  min- 
utes late,  arriving  at  destination,  Texarkana,  on  time. 

Crew  was  allowed  15  minutes  initial  terminal  delay  and  5 minutes  road 
overtime. 

The  parties  to  this  dispute  stated  that  the  case  should  be  held  in 
abeyance  until  decision  was  rendered  on  Docket  1808.  On  January 
20,  1925,  the  board  promulgated  Decision  No.  2795  on  Docket  1808, 
sustaining  the  claim  of  the  employees  in  that  dispute. 

Decision- . — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 


DECISION  NO.  3081.— DOCKET  3031 
Chicago,  III.,  March  6,  1925 

Protective  Order  of  Railroad  Trainmen  v.  Missouri  Pacific  Railroad  Co. 

Question. — Request  for  amendment  to  train  porters’  agreement  of 
October  15,  1921,  to  change  mileage  rates  and  to  recognize  the  Pro- 
tective Order  of  Railroad  Trainmen  as  the  representative  organiza- 
tion for  these  employees. 

Decision. — The  Railroad  Labor  Board  decides  that  an  election 
shall  be  held  and  a secret  ballot  taken  on  or  before  April  1,  1925, 
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under  and  in  pursuance  to  Decisions  Nos.  218  (II,  R.  L.  B.  207)  and 
220  (II,  R.  L.  B.  216)  and  addendum  thereto  (II,  R.  L-  B.  566),  for 
the  purpose  of  determining  the  question  of  representation  of  the 
employees  involved  in  this  dispute.  Upon  such  representation  being 
determined  by  said  secret  ballot,  the  carrier  shall  proceed  to  meet 
representatives  of  those  showing  the  majority  in  said  election  as  the 
duly  selected  representatives  of  the  employees  involved  in  this 
dispute. 


DECISION  NO.  3082.— DOCKET  4335 

Chicago,  III.,  March  6,  1925 — Effective  March  15,  1925 

Brotherhood  of  Dining  Car  Conductors  v.  Chicago,  Burlington  & Quincy  Rail- 
road Co. 

Subject  of  the  dispute. — The  question  involved  in  this  dispute  is 
what  shall  constitute  just  and  reasonable  rules  and  working  condi- 
tions for  dining-car  conductors  employed  by  the  Chicago,  Burling- 
ton & Quincy  Railroad  Co. 

History  of  the  controversy. — Under  date  of  September  29,  1924,  a 
joint  submission  was  filed  with  the  Railroad  Labor  Board  outlining 
the  positions  of  the  parties  hereto  relative  to  a dispute  regarding 
an  adjustment  in  wages  of  dining-car  conductors  and  certain  changes 
in  their  rules  and  working  conditions  which  could  not  be  settled  in 
conference. 

An  oral  hearing  was  subsequently  conducted,  at  which  time  both 
parties  presented  argument  relative  to  their  respective  positions. 

While  the  board  is  called  upon  to  establish  a complete  scale  of 
wages  and  a complete  set  of  rules  and  working  conditions,  the  evi- 
dence indicates  that  the  principal  subject  of  negotiation  between  the 
interested  parties  has  been  with  respect  to  a scale  of  wages  and  hours 
of  service,  little  consideration  apparently  having  been  given  the 
remaining  rules  in  dispute.  This  is  evidenced  by  the  following  para- 
graph quoted  from  the  carrier’s  submission  : 

There  apparently  being  no  opportunity  to  reach  an  agreement  on  the  vital 
compensation  rules  involved  in  the  organization’s  proposal,  the  management 
has  not  been  able  to  reach  an  agreement  on  the  remaining  rules. 

For  the  foregoing  reason  the  board  will  only  decide  that  portion 
of  the  dispute  relative  to  the  so-called  vital  compensation  rules,  and 
remands  the  remaining  rules  to  the  interested  parties  for  further 
negotiations. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rules  here- 
inafter written  are  just  and  reasonable  and  shall  be  incorporated  in 
the  agreement  covering  dining-car  conductors.  This  decision  shall 
be  effective  March  15,  1925. 

Rule  2.  Rates  of  Pay . — There  shall  be  no  change  in  rates  of  pay 
or  basis  of  compensation  of  dining-car  conductors  unless  and  until 
changed  by  mutual  agreement  or  in  conformity  with  the  provisions 
of  the  transportation  act,  1920. 

Rule  3.  Basic  Month. — (a)  Two  hundred  and  forty  hours’  work 
shall  constitute  a basic  month’s  service;  deadhead  hours  properly 
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authorized  to  be  counted  as  service  hours.  Where  a regular  assign- 
ment is  less  than  240  hours’  work  per  month,  deduction  will  not  be 
made  from  the  monthly  wage  in  consequence  thereof. 

(b)  Service  time  shall  be  computed  as  continuous  for  each  trip 
from  the  time  required  to  report  for  duty  until  released,  subject  to 
the  following  deductions : 

(c)  The  duly  authorized  representative  of  the  carrier  and  of  the 
organization,  party  hereto,  shall  agree  upon  and  designate  deduc- 
tions to  be  made  for  sleep  period  en  route,  and  for  rest  at  release 
points,  subject  to  any  emergency  conditions  requiring  a departure 
therefrom. 

(d)  When  release  from  duty  is  less  than  one  hour,  no  deduction 
will  be  made  from  the  continuity  of  time. 

(e)  Conductors  will  be  credited  with  all  hours  worked  each  month, 
and  will  be  paid  overtime  at  pro  rata  hourly  rates  for  all  time 
worked  each  month  in  excess  of  240  hours;  time  in  excess  of  270 
hours  in  the  recognized  month  shall  be  paid  for  at  the  rate  of  time 
and  one-half. 

The  remaining  rules  in  dispute  are  hereby  remanded  for  further 
conference  between  the  interested  parties,  and  in  the  event  of  failure 
to  reach  an  agreement  the  matter  shall  be  handled  in  the  manner 
prescribed  in  the  transportation  act,  1920. 


DECISION  NO.  3083.— DOCKET  4464 

Chicago,  III.,  March  6,  1925 

Switchmen’s  Union  of  North  America  v.  Alabama  & Vicksburg  Railway  Co., 
Vicksburg,  Shreveport  & Pacific  Railway  Co. 

Question. — (a)  Shall  the  Switchmen’s  Union  of  North  America 
be  entitled  to  negotiate  an  agreement  with  the  Alabama  & Vicksburg 
Kailway  Co.  and  the  Vicksburg,  Shreveport  & Pacific  Kailway  Co. 
covering  rules  and  working  conditions  for  the  government  of  switch- 
men, embracing  foremen,  helpers,  and  switch  tenders? 

( b ) In  the  event  the  Switchmen’s  Union  of  North  America  is 
entitled  to  negotiate  such  an  agreement  and  that  such  an  agreement 
is  negotiated,  would  it  automatically  terminate  the  agreement  be- 
tween the  Alabama  & Vicksburg  Kailway  Co.  and  the  Vicksburg, 
Shreveport  & Pacific  Kailway  Co.  and  their  trainmen  and  yardmen 
negotiated  under  date  of  December  10,  1919,  in  so  far  as  it  applies 
to  yardmen,  or  would  the  carriers  have  the  right  to  terminate  said 
agreement  to  that  extent  without  terminating  said  agreement  in 
respect  to  their  trainmen? 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — After  several  conferences  with  the  operating  offi- 
cials of  the  Alabama  & Vicksburg  Railway  Co.  and  the  Vicksburg,  Shreveport  & 
Pacific  Railway  Co.  on  the  question  of  representation  for  their  yard  employees, 
it  was  agreed  to  hold  an  election  in  compliance  with  Decision  No.  218  (II, 
R.  L.  B.  207)  to  determine  what  organization  represented  a majority  of  said 
employees.  This  secret  ballot  was  taken  on  May  28,  1924,  and  the  carriers 
participated  with  the  yard-service  employees  in  conducting  this  ballot.  The 
representatives  of  the  Brotherhood  of  Railroad  Trainmen  were  invited  to 
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participate  in  supervising  the  ballot  but  declined  to  be  present.  No  road 
flagmen  or  brakemen  were  allowed  to  participate  in  said  ballot.  The  results 
indicated  that  a majority  of  these  employees  desired  representation  by  the 
Switchmen’s  Union  of  North  America: 


Representation  by  the  Switchmen’s  Union  of  North  America 42 

Representation  by  the  Brotherhood  of  Railroad  Trainmen 20 

Representation  by  other  organizations 9 

Total  number  of  employees  voting 71 


Some  time  after  the  tabulation  of  the  ballots  the  committee  representing  the 
Switchmen’s  Union  of  North  America,  on  September  21,  1924,  again  met  in 
conference  with  the  assistant  general  manager,  J.  C.  Stamm,  for  the  purpose  of 
negotiating  a working  agreement  covering  yard-service  employees,  embracing 
foremen,  helpers,  and  switch  tenders.  At  this  conference  Mr.  Stamm  stated  to 
the  committee  that  the  contract  dated  December  10,  1919,  between  the  Director 
General  of  Railroads  and  the  conductors,  trainmen,  and  yardmen,  under  the 
rulings  of  the  Railroad  Labor  Board,  had  been  continued  until  revised ; that  no 
agreed  revision  has  been  made  up  to  the  present  date ; that  the  Brotherhood  of 
Railroad  Trainmen  claimed  the  right  under  this  agreement  to  represent  the 
yardmen,  and  were  unwilling  to  cancel  that  part  of  the  contract  relating  to 
yardmen,  and  that  under  these  circumstances  the  carriers  would  not  enter  into 
a new  contract  in  the  face  of  their  protest  unless  and  until  the  Railroad  Labor 
Board  had  ruled  on  the  question  in  dispute. 

On  June  24,  1924,  the  carriers  notified  the  Brotherhood  of  Railroad  Train- 
men that  on  July  24,  1924,  that  part  of  their  contract  covering  yard-service 
employees  would  be  discontinued  in  accordance  with  the  30-day  abrogation 
clause,  but  the  Brotherhood  of  Railroad  Trainmen  denied  the  right  of  the 
carriers  to  cancel  that  portion  of  the  agreement  by  such  notice. 

The  committee  of  switchmen  representing  the  Switchmen’s  Union  of  North 
America  takes  the  position  that  under  Principle  15,  Exhibit  B,  of  Decision  No. 
119,  dated  April  14,  1921,  reading  as  follows : 

“ The  majority  of  any  craft  or  class  of  employees  shall  have  the  right  to 
determine  what  organization  shall  represent  members  of  such  craft  or  class. 
Such  organization  shall  have  the  right  to  make  an  agreement,  which  shall 
apply  to  all  employees  in  such  craft  or  class.  No  such  agreement  shall  in- 
fringe, however,  upon  the  right  of  employees  not  members  of  the  organization 
representing  the  majority  to  present  grievances  either  in  person  or  by  repre- 
sentatives of  their  own  choice  ” — 

the  carriers  have  a right  to  negotiate  a working  agreement  with  the  majority 
of  the  yard  employees,  and  as  there  is  no  dispute  as  to  the  Switchmen’s  Union 
of  North  America  representing  a majority  of  the  switchmen  on  these  proper- 
ties, they  contend  that  an  agreement  should  be  duly  executed. 

The  carriers  submit  that  so  far  as  they  have  been  advised,  there  has  been 
no  official  determination  that  the  switchmen  represent  a craft  or  class  of 
employees  separate  and  apart  from  the  trainmen. 

The  trainmen  and  yardmen  have,  prior  to  the  beginning  of  the  present  con-  • 
troversy,  presented  themselves  to  the  carriers  as  a single  class,  and  previous 
agreements  as  to  rules  and  working  conditions  for  trainmen  and  yardmen  have 
been  negotiated  by  a common  committee,  acting  with  a similar  committee  of 
conductors  and  the  carriers,  in  the  production  of  a single  agreement  which 
applies  to  conductors,  trainmen,  and  yardmen. 

The  agreement  of  December  10,  1919,  which  is  the  last  agreement  negotiated 
tfith  conductors,  trainmen,  and  yardmen,  was  negotiated  so  far  as  train- 
men and  yardmen  are  concerned  by  a single  committee,  which,  as  the  carriers 
are  advised,  was  selected  by  a vote  of  both  trainmen  and  yardmen. 

The  carriers  desire  to  exert  every  reasonable  effort  and  adopt  every  available 
means  to  avoid  any  interruption  to  their  operations  and  to  maintain  perfect 
harmony  with  all  of  their  employees.  However,  they  find  on  the  one  hand  a 
conflict  in  which  their  trainmen  and  some  of  the  yardmen  claim  to  have  an 
existing  agreement  negotiated  through  the  Brotherhood  of  Railroad  Trainmen 
which  they  desire  to  continue  in  its  present  scope,  embracing  both  the  train- 
men and  the  yardmen,  and  on  the  other  hand,  certain  other  employees,  embrac- 
ing foremen,  helpers,  and  switch  tenders,  desire  to  negotiate  a new  agreement 
covering  only  rules  and  working  conditions  for  themselves. 
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Decision. — The  Railroad  Labor  Board  decides  as  follows : 

(a)  Yes. 

(b)  Having  determined  by  secret  ballot,  in  which  all  yardmen 
participated,  that  a majority  of  said  yardmen  have  chosen  the 
Switchmen’s  Union  of  North  America  as  their  representative  in 
future  negotiation  of  rules  to  govern  rates  of  pay  and  working  con- 
ditions of  yard  foremen,  helpers,  and  switch  tenders,  it  becomes 
incumbent  upon  the  carrier  to  serve  such  notice  as  is  necessary  under 
the  Brotherhood  of  Kailroad  Trainmen’s  schedule  of  its  intention  to 
eliminate  yardmen  therefrom  and  to  negotiate  an  agreement  with  the 
Switchmen’s  Union  of  North  America  covering  such  yardmen. 

Having  reopened  the  schedule  with  the  Brotherhood  of  Kailroad 
Trainmen,  the  parties  thereto  should  confer  for  the  purpose  of  revis- 
ing the  agreement  in  such  a manner  as  may  be  required  by  reason 
of  the  change  in  representation  of  yard  foremen,  helpers,  and  switch 
tenders  heretofore  included  in  the  scope  rule  of  the  Brotherhood  of 
Railroad  Trainmen’s  agreement. 


DECISION  NO.  3084.— DOCKET  1736 

Chicago,  III.,  March  6, 1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Controversy  as  to  the  right  of  the  carrier  to  abrogate 
the  enginemen’s  and  trainmen’s  schedules. 

Statement. — The  subject  matter  of  this  dispute  was  heard  before 
the  Kailroad  Labor  Board  on  July  20,  1922.  The  submission  was 
ex  parte  from  the  employees,  and  the  carrier,  after  being  duly  noti- 
fied of  the  dispute  and  of  the  date  on  which  hearing  would  be  held, 
did  not  acknowledge  the  board’s  letters  with  reference  to  the  pre- 
sentation of  evidence  or  notice  of  hearing  and  was  not  represented 
at  the  hearing. 

The  employees  state  that  the  Denver  & Salt  Lake  Kailroad  Co. 
arbitrarily  abrogated  the  schedules  of  rules  and  rates  of  pay  pro- 
vided for  in  the  schedule  of  December  1,  1919,  as  amended  by  De- 
cision No.  2 (I,  K.  L.  B.  13),  dated  July  20,  1920,  and  further  state 
that  it  is  the  position  of  the  carrier  that  the  employees  have  been 
without  a schedule  since  August  30,  1920. 

There  was  submitted  by  the  employees’  representatives  voluminous 
contentions  showing  the  various  acts  of  the  carrier  in  submitting 
notice  of  its  desire  to  abrogate  the  schedule,  the  changes  desired,  etc., 
which  it  is  not  deemed  necessary  to  quote  herein. 

In  summing  up  the  contention  of  the  employees,  their  representa- 
tives stated  that  the  carrier  was  not  within  its  rights  in  abrogating 
the  schedules,  and  contend  that  the  only  way  the  matter  could  have 
been  properly  disposed  of  was  by  mutual  agreement  between  the  em- 
ployees and  the  management  or  by  the  approval  of  the  board  after 
submission  according  to  law. 

The  employees  further  contend  that  the  carrier  should  be  required 
to  observe  the  rates  and  rules  set  forth  in  the  schedule  of  December 
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1,  1919,  as  supplemented  by  Decision  No.  2,  until  such  time  as  they 
are  changed  by  mutual  agreement  between  the  carrier  and  the  com- 
mittees representing  the  employees  or  until  the  question  has  been 
properly  presented  and  decided  by  the  board.  The  foregoing  re- 
quests from  the  employees  were  submitted  with  an  application  for 
decision  dated  April  14,  1921,  and  the  board  finds  that  subsequent 
to  that  time,  acting  upon  a petition  from  the  carrier,  it  authorized 
decreases  in  the  rates  of  pay  of  the  employees  here  involved  by  De- 
cision No.  147  (II,  R.  L.  B.  133),  dated  June  1,  1921.  The  board 
also  finds  in  Docket  353  a statement  from  the  executives  of  the  four 
transportation  brotherhoods,  reading  in  part  as  follows : 

* * * In  case,  however,  the  board  should  finally  decide  not  to  sustain  our 

contention  we  wish  to  say  that  examination  of  the  application  of  this  carrier 
discloses  the  fact  that  it  seeks  a complete  revision  of  its  agreement  with  the 
employees  in  train  and  engine  service  in  addition  to  reducing  wages  to  the 
extent  of  the  increases  granted  by  Decision  No.  2 of  your  board.  This  carrier 
not  only  seeks  to  eliminate  from  its  present  agreement  with  its  train  and 
enginemen  supplements  and  orders  issued  by  the  United  States  Railroad  Ad- 
ministration but  many  other  rules  which  were  in  effect  prior  to  the  period  of 
Federal  control  and  most  of  which  have  been  in  the  agreements  since  the 
road  commenced  operation  * * *. 

Opinion. — The  employees  complain  in  Docket  1736  et  al.  that  the 
carrier  reduced  rates  of  pay  and  changed  rules  governing  working 
conditions  in  violation  of  the  transportation  act,  1920,  and  of  the 
decisions  of  the  Railroad  Labor  Board.  The  acts  complained  of 
occurred  subsequent  to  the  issuance  of  Decision  No.  2,  dated  July 
20,  1920. 

The  carrier  does  not  deny  the  acts  complained  of,  but  undertakes  to 
justify  them  by  the  contention  that  the  changes  made  are  just  and 
reasonable  or  that  they  were  authorized  by  the  court  in  which  the 
receivership  was  outstanding  and  that  the  board  therefore  has  no 
jurisdiction  of  the  matters  involved. 

Inasmuch  as  the  evidence  clearly  shows  that  the  rates  of  pay 
established  by  Decision  No.  2 were  substantially,  if  not  literally,  ap- 
plied by  the  carrier,  it  is  not  deemed  necessary  to  comment  on  the 
carrier’s  position  that  it  was  not  a party  to  and  was  not  bound  by 
Decision  No.  2 account  of  its  having  never  authorized  a representa- 
tive to  appear  before  the  board  in  its  behalf. 

In  connection  with  the  insistence  of  the  carrier  that  its  acts  were 
authorized  and  justified  by  orders  of  the  court,  it  will  be  noted  that 
the  orders  upon  which  it  relied  were  dated,  respectively,  June  24, 
1921,  and  November  3,  1921,  both  dates  being  subsequent  to  the  acts 
of  the  carrier  which  brought  about  the  disputes.  The  submissions  in 
all  of  the  dockets  involved  in  the  hearing  before  the  board  held  July 
20,  1922,  were  received  by  the  board  on  April  16,  1921. 

The  carrier’s  insistence  that  the  board’s  jurisdiction  is  precluded 
or  barred  by  the  fact  that  the  carrier  was  under  a receivership  and 
acting  by  virtue  of  court  orders  is  not  in  harmony  with  the  views 
heretofore  held  and  expressed  by  the  board  in  cases  involving  simi- 
lar questions,  nor  is  it  in  harmony  with  the  practice  of  other  carriers. 

The  paramount  purpose  of  the  labor  article  of  the  transportation 
act,  1920,  is  to  prevent  strikes  by  the  amicable  adjustment  of  disputes 
between  the  carriers  and  their  employees.  It  is  obvious  that  a strike 
might  occur  on  a carrier  that  is  in  the  hands  of  a receiver  just  as 
well  as  on  carriers  that  are  not  so  situated.  The  parties  and  the 
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public  would  be  reasonably  entitled  to  all  the  protection  of  the  labor 
provisions  of  the  transportation  act  on  a carrier  under  the  manage- 
ment of  a receiver.  While  it  is  true  that  the  receivers  under  orders 
of  the  court  might  decline  to  accept  decisions  of  the  board,  this  is 
equally  true  of  a carrier  not  under  a receivership. 

The  Railroad  Labor  Board  is  therefore  of  the  opinion  that  the 
fact  that  a carrier  is  being  managed  by  receivers  appointed  by  court 
does  not  exempt  it  from  the  obligation  to  submit  its  disputes  with 
its  employees  to  the  board,  regardless  of  what  may  be  the  subsequent 
action  of  the  receivers  and  the  court  in  regard  to  the  application  of 
the  board’s  decisions. 

The  evidence  submitted  in  this  case  would  indicate  that  on  account 
of  the  carrier  having  submitted  to  the  board  a request  involving  re- 
ductions in  pay  for  the  employees,  parties  to  this  dispute,  and  the 
case  having  been  decided  by  Decision  No.  147  subsequent  to  the  date 
the  employees  made  their  complaint  regarding  pay  conditions,  the 
pay  question  as  it  affects  the  complainants  is  settled  by  the  board’s 
decision,  and  yet  there  remains  as  a part  of  the  employees’  complaint 
submitted  in  April,  1921,  the  question  of  certain  changes  in  working 
conditions  not  authorized  by  the  board. 

Decision. — Under  the  circumstances  cited  in  the  foregoing  statement 
and  opinion  and  based  on  the  evidence  before  it,  the  Railroad  Labor 
Board  decides  that  there  shall  be  no  change  at  this  time  in  the  exist- 
ing rates  of  pay  of  the  employees  in  train,  engine,  and  yard  service. 

The  board  decides  that  the  carrier  shall  restore  the  rules  governing 
working  conditions  affecting  the  employees,  parties  to  this  dispute, 
which  were  changed  in  violation  of  the  transportation  act,  1920,  and 
in  violation  of  the  decisions  of  the  board,  and  that  same  shall  be 
made  retroactive  to  the  date  arbitrary  action  was  taken. 


DECISION  NO.  3085.— DOCKET  2732 

Chicago,  III.,  March  6,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Minnesota  Transfer  Railway  Co. 

Question. — Dispute  as  to  rate  of  pay  for  roundhouse  employees 
when  used  to  hostle  engines. 

Decision. — In  consideration  of  the  agreement  entered  into  January 
12,  1923,  in  which  the  following  rule  appears : 

All  questions  of  wages  and  working  conditions  now  pending  before  the  United 
States  Railroad  Labor  Board,  submitted  by  either  party,  either  jointly  or  ex 
parte,  are  herewith  withdrawn — 

the  Railroad  Labor  Board  dismisses  the  case. 


DECISION  NO.  3086.— DOCKET  3015 

Chicago,  III.,  March  6 1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Claim  of  yard  foreman,  G.  J.  Farlow,  and  crew,  of 
Council  Bluffs,  Iowa,  for  an  additional  day  at  time  and  one-half 
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rates  for  each  day  they  were  required  to  start  work  prior  to  4 o’clock 
p.  m.,  their  assigned  starting  time,  for  period  December  23,  1921,  to 
October  17,  1922. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — For  approximately  four  years  prior  to  December  23, 
1921,  the  engine  manned  by  Mr.  Farlow  and  crew  was  regularly  assigned  to 
start  work  at  4 o’clock  p.  m.  Effective  December  23,  1921,  the  carrier  began 
ordering  the  crew  for  service  from  one  to  two  hours  earlier  than  its  regular 
starting  time  and  continued  this  practice  intermittently  until  October  17,  1923, 
at  which  time  the  general  manager  wrote  Vice  Presidents  Curtis  and  Whitney 
in  part  as  follows : 

“ Since  we  discussed  this  complaint,  however,  I have  been  informed  by  the 
superintendent  that  the  operating  conditions  in  the  Council  Bluffs-South 
Omaha  district  have  again  become  stable  enough  to  permit  the  starting  of  the 
transfer  crew  at  a regular  hour  each  day,  and  that  he  has  so  arranged  it.” 

This  crew  is  required  to  make  and  break  up  trains  at  Council  Bluffs,  Iowa, 
and  Omaha,  Nebr.,  move  trains  between  those  points,  and  place  cars  moved  to 
Omaha  on  team  tracks  and  at  industrial  plants. 

Carrier's  position. — The  hour  of  departure  from  Council  Bluffs  of  the  trans- 
fer run  involved  in  this  dispute  has  always  been  contingent  upon  through- 
freight  train  arivals  at  Council  Bluffs,  and  the  through-freight  traffic  on  that 
part  of  the  carrier’s  line  has  always  been  extremely  light,  and,  therefore,  ir- 
regular in  operation.  Therefore  the  hour  of  departure  of  said  “transfer” 
crew  from  Council  Bluffs  prior  to  March  22,  1918,  was  equally  irregular ; i.  e., 
the  crew  was  called  daily  to  leave  at  an  hour  that  best  suited  the'  operating 
conditions  of  each  day. 

Through-freight  operating  condition  improved  to  the  extent  of  more  regu- 
lar and  dependable  schedules,  with  an  increased  volume  of  traffic,  so  that, 
effective  March  22,  1918,  for  the  convenience  of  both  the  carrier  and  employ- 
ees, a regular  (not  fixed)  starting  time,  4 p.  in.,  was  established.  This  meant 
and  required  that  the  crew  regularly  assigned  to  said  “transfer”  run  would 
thereafter,  until  further  notice,  report  for  duty  at  4 p.  m.  daily  instead  of  de- 
pending upon  the  carrier  to  call  them  when  wanted  at  irregular  hours,  and  it 
meant  or  required  nothing  more.  Said  regular  starting  time — not  “fixed,” 
because  the  rules  had  not  required  and  do  not  now  require  that  the  time  be 
fixed — was  then  continued  as  long  as  the  operating  conditions  that  made  it 
practicable  continued  to  justify. 

But  business  again  fell  off  materially,  and  through-freight  service  again 
became  irregular,  so  that  on  December  21,  1921,  the  yardmaster  posted  the  fol- 
lowing bulletin  at  Council  Bluffs : 

To  all  Switchmen: 

Effective  December  23,  in  the  future  the  p.  m.  transfer  crew  will  be  called 
for  duty  instead  of  showing  up  at  an  assigned  hour  as  has  been  the  practice. 

(Signed)  W.  J.  Mahoney, 

General  Yardmaster. 

It  was  the  posting  and  the  giving  effect  to  said  bulletin  that  was  complained 
of  by  the  organization  party  to  this  dispute. 

Decision. — The  Bailroad  Labor  Board  decides  that  rules  in  effect 
do  not  justify  claim  of  the  employees,  which  is  denied. 


DECISION  NO.  3087.— DOCKET  3016 

Chicago,  III.,  March  6,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Bequest  of  C.  E.  Spires,  yardman  at  St.  Paul,  Minn., 
that  he  be  permitted  to  exercise  his  seniority  as  a yard  foreman,  that 
his  date  as  such  be  established  as  of  May  1,  1919,  and  that  he  also 
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be  paid  at  the  yard  foreman’s  rate  for  all  service  rendered  from 
March  1,  1920,  to  the  date  that  he  is  permitted  to  exercise  his 
seniority  as  a yard  foreman. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — Mr.  Spires  entered  the  service  of  the  Chicago  Great 
Western  Railroad  Co.  December  12,  1909,  as  a yardman  and  worked  con- 
tinuously as  helper  and  foreman,  having  at  no  time  refused  to  accept  promo- 
tion, and  has  not  been  formally  disqualified  as  a foreman. 

In  April,  1919,  Mr.  Spires  made  application  on  several  occasions  to  the 
yardmaster  for  position  as  foreman  on  jobs  that  were  manned  by  junior  yard- 
men, but  his  requests  were  denied. 

During  the  years  1919  and  1920  he  was  used  intermittently  as  a yard  fore- 
man, but  when  he  filed  this  case  with  the  carrier  it  discontinued  using  him  in 
that  capacity. 

The  schedule  rule  involved  is  Article  XXI,  section  9,  paragraph  (c)  of  the 
switchmen’s  agreement,  reading: 

“The  right  to  preference  of  work  and  promotion  will  be  governed  by 
seniority  in  service.  Everything  being  equal,  the  yardman  longest  in  service 
will  be  given  the  preference.” 

Carrier's  'position. — The  position  of  the  carrier  is  summarized  as 
follows : 

As  indicated,  dispute  was  established  as  of  January  9,  1920,  and 
the  “request”  of  the  complainant  organizations  is  to  create  a con- 
dition of  individual  employment  further  retroactive  to  May  1,  1919. 

Mr.  Spires  entered  the  service  of  the  carrier  as  yard-engine  helper 
at  St.  Paul  on  December  12,  1909,  and  has  continued  in  that  status 
to  date  as  shown  on  seniority  roster  here  introduced,  revised  to  De- 
cember 14,  1922,  which  roster  is  prepared  in  accordance  with  section 
9 (b)  of  Article  XXI  of  the  switchmen’s  union  schedule  effective 
December  1,  1919,  reading  as  follows : 

The  seniority  rights  of  yardmen  will  date  from  the  time  they  enter  the  serv- 
ice (continuous)  in  the  yard  or  terminal  where  employed. 

This  dispute,  therefore,  has  nothing  to  do  with  Mr.  Spires’s 
seniority  status  in  the  class  of  service  for  which  he  has  qualified  and 
the  service  in  which  he  has  been  regularly  employed  since  the  date 
he  was  hired  as  a yard-engine  helper.  Neither  does  this  dispute 
grow  out  of  a disciplinary  action.  It  does,  however,  directly  at- 
tack the  managerial  right  of  the  carrier’s  officers  to  promote  or  not 
to  promote  an  employee  to  a responsible  supervisory  position  that 
requires  constant  initiative,  alertness,  and  execution  according  to 
the  judgment  of  said  officers,  who  are  themselves  responsible  for 
honest,  efficient,  and  economical  management. 

It  has  been  the  judgment  of  no  less  than  three  different  division 
superintendents,  as  well  as  their  different  subordinate  officers,  that 
Mr.  Spires  has  not  fitness  and  ability  equal  to  those  heretofore  given  a 
status  of  foreman,  although  he  has  enjoyed  equal  opportunity  of 
qualifying  himself. 

From  December,  1912,  to  January,  1922,  inclusive,  a period  of  over 
nine  years  (110  months),  he  was  used  as  a yard  conductor  in  emer- 
gencies on  115  days  when  there  were  no  yard  conductors  available, 
or  an  average  of  less  than  one  day  a month,  and  then,  with  but  very 
few  exceptions,  on  a transfer  run  between  St.  Paul  and  Minneapo- 
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lis  similar  to  that  of  a through-freight  run  on  which  there  is  little 
or  no  switching  to  be  done  or  superintended. 

Decision. — The  Railroad  Labor  Board  has  no  jurisdiction  of  that 
portion  of  the  dispute  which  antedates  the  transportation  act,  1920. 
It  is  therefore  dismissed. 

With  respect  to  the  question  of  pay  at  engine  foreman’s  rate  from 
March  1,  1920,  the  board  decides  upon  rules  in  effect  and  evidence 
submitted  that  the  claim  of  the  employees  is  not  justified;  and  it  is 
therefore  denied. 


DECISION  NO.  3088.— DOCKET  3018 

Chicago,  III.,  March  7,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Claim  relating  to  compensation  for  southern  division 
passenger  conductors,  assigned  in  regular  passenger  service  between 
Kansas  City,  Mo.,  Des  Moines  and  Oelwein,  Iowa,  with  home  ter- 
minal at  Des  Moines. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3089.— DOCKET  3039 

Chicago,  III.,  March  7,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Terminal  Railroad  Association  of 

St.  Louis 

Question. — Claim  of  J.  P.  Adams,  yard  foreman,  for  an  additional 
day’s  pay  for  piloting  Missouri  Pacific  engine  from  Madison  yard, 
Madison,  111,,  to  Twenty-third  street,  St.  Louis,  Mo.,  May  29,  1922, 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — J.  P.  Adams,  yard  foreman,  brought  a train  into 
the  eastbound  yard,  Madison,  111.,  May  29,  1922,  arriving  3.20  p.  m.  He  had 
at  that  time  been  on  duty  8 hours  and  20  minutes.  His  train  crew  was  re- 
leased and  Mr.  Adams  was  assigned  to  pilot  a Missouri  Pacific  engine  from 
Madison  yard,  Madison,  111.,  to  Twenty-third  Street,  St.  Louis,  Mo.,  arriving  at 
Twenty-third  Street  and  being  relieved  at  6.10  p.  m.,  for  which  latter  service 
(piloting  the  Missouri  Pacific  engine)  claim  is  made  for  an  additional  day’s  pay. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employee  is  denied. 


DECISION  NO.  3090.— DOCKET  3037 

Chicago,  III.,  March  7,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Terminal  Railroad  Association  of 

St.  Louis 

Question. — Claim  of  F.  W.  Downey  for  foreman’s  rate  of  pay 
instead  of  helper’s  rate  for  July  27  and  28, 1922,  account  of  not  being 
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permitted  to  handle  trains  on  the  days  mentioned  from  “ CD  ” yard  to 
St.  Louis  when  another  crew  was  used. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Through  the  medium  of  *he  regularly  accepted 
channel — posting  of  the  crew  board — Yard  Foreman  F.  W.  Downey  was  ap- 
prised of  the  fact  that  the  crew  on  which  he  was  serving  as  foreman,  operat- 
ing in  Eads  Bridge  freight  service  between  St.  Louis,  Mo.,  and  East  St.  Louis, 
111.,  would  not  work  July  27,  and  the  same  situation  prevailed  the  afternoon 
of  July  27  as  to  his  crew  for  the  following  day,  July  28;  Downey,  being  the 
youngest  regular  foreman  in  this  class  of  service,  placed  himself  as  a helper  in 
accordance  with  his  seniority.  During  the  day  of  July  27  and  again  during 
the  day  of  July  28,  another  crew  was  improvised  and  permitted  to  handle 
trains  from  “ CD  ” yard  to  St.  Louis.  Claim  is  made  by  Yard  Foreman 
Downey  for  foreman’s  rate  of  pay  on  each  of  these  days  because  the  carrier 
used  on  the  dates  in  question  a crew  composed  of  yardmen  drawn  from  the 
“ hump  ” at  East  St.  Louis  in  Eads  Bridge  freight  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employee  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  in  this 
case  for  the  following  reasons : 

There  is  no  rule  in  effect  or  practice  of  this  carrier  which  would 
justify  the  claim  of  F.  W.  Downey  for  foreman’s  rate  of  pay  July 
27  and  28,  1922. 

For  the  benefit  of  those  interested  in  this  docket,  the  position  of 
the  employees  and  the  carrier  as  submitted  to  the  board  in  writing 
is  quoted  as  follows : 

Employees'  position. — During  the  afternoon  of  July  28,  1922,  Yard  Foreman 
Downey,  who  was  the  youngest  foreman  in  point  of  service,  was  notified  that 
his  run  would  be  discontinued  upon  completion  of  his  day’s  work  on  that 
date,  and,  in  accordance  with  his  seniority,  Mr.  Downey  was  placed  as  helper 
in  transfer  service  over  Eads  Bridge  between  St.  Louis,  Mo.,  and  East  St. 
Louis,  111.,  July  27. 

The  record  shows  that  on  July  27  a bridge  crew  was  made  up  from  East  St. 
Louis  district  and  assigned  to  bridge  service  between  East  St.  Louis,  111.,  and 
St.  Louis,  Mo.  The  crew  in  question  held  no  seniority  rights  to  warrant  its 
being  used  in  bridge  service  between  East  St.  Louis  and  St.  Louis,  because  of 
the  fact  that  such  crews  are  made  up  from  and  among  the  men  holding  seni- 
ority at  St.  Louis,  Mo.  On  July  28  the  same  condition  prevailed,  and  as  Yard 
Foreman  Downey’s  seniority  entitled  him  to  be  assigned  as  foreman  on  July 
27  and  28  instead  of  the  foreman  who  was  assigned  from  the  East  St.  Louis 
district,  claim  is  made  in  behalf  of  Mr.  Downey  for  the  yard  foreman’s  rate 
of  pay  instead  of  yard  helper’s  rate  on  account  of  not  being  used  as  foreman 
on  the  dates  in  question. 

The  carrier  claims  as  its  reason  for  not  assigning  Mr.  Downey  to  this  service 
that  unexpected  receipt  of  several  cars  of  time  or  perishable  freight  made  it 
desirable,  in  the  judgment  of  the  yardmaster  * * *,  although  the  records 

will  show  that  any  amount  of  additional  perishable  freight  and  livestock  was 
moved  over  the  Eads  Bridge  from  St.  Louis  to  East  St.  Louis  and  return  on 
the  two  dates  in  question  by  crews  from  St.  Louis,  according  to  their  seniority 
rights.  In  fact,  it  is  a daily  occurrence  to  handle  livestock  and  perishable 
freight  over  the  Eads  Bridge,  all  of  which  is  handled  by  St.  Louis  yard  crews 
and  not  by  East  St.  Louis  yardmen,  as  was  done  in  this  case,  because  the 
latter  <hold  no  seniority  rights  in  transfer  service  over  the  Eads  Bridge  between 
St.  Louis  and  East  St.  Louis. 

We  ask,  therefore,  that  your  honorable  board  allow  this  claim  and  not  per- 
mit the  carrier  to  defeat  the  seniority  rights  of  the  West-side  yardmen  by  the 
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mere  explanation  on  its  part  that  such  action  was  due  to  an  emergency 
which  arose,  such  as  was  offered  in  this  case,  because  the  emergency  referred 
to  was  not  different  from  any  such  movements  of  livestock  and  perishable 
freight  on  the  same  date  which  was  taken  care  of  by  West-side  yard  crews  in 
accordance  with  their  seniority. 

Carrier's  position. — On  the  afternoon  of  July  26,  at  the  customary  time, 
the  crew  board  was  marked  up  and  the  Eads  Bridge  freight  crew,  on  which 
Mr.  Downey  was  the  youngest  foreman  in  point  of  service,  was  not  slated  to 
work.  The  same  situation  prevailed  when  the  crew  board  was  marked  up 
the  afternoon  of  July  27.  During  the  days  of  July  27  and  28  the  unexpected 
receipt  of  several  cars  of  time  or  perishable  freight  made  it  desirable,  in  the 
judgment  of  the  yardmaster,  that  they  be  moved  with  extreme  promptness. 
All  crews  regularly  assigned  to  Eads  Bridge  freight  service  being  otherwise 
engaged,  the  yardmaster  improvised  a crew  of  two  men,  the  regular  number, 
and  forwarded  a small  train  on  each  of  these  days  to  St.  Louis.  It  is  the 
position  of  the  carrier  that  Yardman  Downey’s  claim  for  foreman’s  rate  of 
pay  is  not  justified  for  the  reason  that  he  was  not  deprived  of  his  rights, 
and  had  we  not  handled  the  two  trains  in  question  with  the  improvised  crew 
the  trains  would  simply  have  remained  at  East  St.  Louis  and  Downey  would 
have  had  no  basis  for  his  contention. 

Careful  reading  of  the  foregoing  further  shows  that  in  the  ab- 
sence of  a rule  sustaining  the  claim  the  circumstances  cited  do  not 
warrant  its  payment  even  upon  the  basis  of  equity. 

To  rule  that  the  carrier  should  hold  up  the  movement  of  livestock 
and  perishable  freight  under  any  of  the  usual  conditions  surround- 
ing operation  is  certainly  not  even  akin  to  good  business  practice. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  carrier  violated  the  seniority  rules  of  the  agreement  by  mak- 
ing up  a bridge  crew  from  employees  of  the  East  St.  Louis  seniority 
district  and  assigning  them  to  bridge  service  between  East  St. 
Louis,  111.,  and  St.  Louis,  Mo.  The  employees  of  the  East  St.  Louis 
seniority  district  hold  no  seniority  rights  in  bridge  service,  as  crews 
for  that  service  are  made  up  from  among  the  men  holding  seniority 
at  St.  Louis,  Mo.,  which  fact  was  admitted  by  the  representative  of 
the  carrier  at  the  oral  hearing. 

The  represenative  of  the  carrier  also  admitted  at  the  oral  hearing 
that  it  violated  Article  XVII  of  the  agreement  by  making  up  the 
bridge  crews  from  the  hump  crew  at  East  St.  Louis,  which  rule 
reads  as  follows: 

Crews  now  consisting  of  one  foreman  and  three  helpers  or  more  will  not 
be  changed.  It  is  understood  that  hump  crew  is  flexible  and  this  rule  does 
not  apply  to  it.  A full  crew  will  not  at  any  time  be  drawn  from  the  hump 
crew. 

The  seniority  of  Foreman  Downey  entitled  him  to  be  assigned  as 
foreman  of  the  bridge  crews  on  the  dates  in  question  instead  of  the 
foremen  who  were  assigned  from  the  East  St.  Louis  district,  and, 
therefore,  the  decision  of  the  majority  of  the  board  is  justified  under 
the  seniority  rules  and  the  rule  quoted  above. 

W.  L.  McMenim^en. 

A.  O.  Wharton. 
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DECISION  NO.  3091.— DOCKET  3038 

Chicago,  III.,  March  7,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Terminal  Railroad  Association  of 

St.  Louis 

Question. — Claim  of  A.  Duckworth  for  foreman’s  rate  of  pay  in- 
stead of  helper’s  rate,  for  service  performed  in  eastbound  yard 
February  24,  1922. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Under  date  of  February  24,  1922,  Yard  Foreman 
Johnson,  with  his  helper,  arrived  at  “ CD  ” yard  with  a train  destined  to  what 
is  known  as  the  eastbound  yard.  Upon  arrival  at  “ CD,”  which  is  at  the  south 
end  of  the  eastbound  yard,  Yardman  Duckworth  was  required  to  ride  the 
engine  of  this  train,  which  pulled  into  clear  in  the  eastbound  yard,  after 
which  he  was  required  to  cut  the  engine  off  and  throw  such  switches  as  were 
necessary  to  enable  the  engine  to  return  to  “ CD  ” yard  or  to  such  other  point 
as  the  yardmaster  might  have  designated.  For  this  service  claim  is  made  for 
the  foreman’s  rate  of  pay  instead  of  helper’s  rate  as  paid  by  the  carrier. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  in 
this  case  for  the  following  reasons : 

There  is  no  rule  in  effect  or  practice  of  the  carrier  which  would 
justify  the  claim  of  A.  Duckworth  for  foreman’s  rate  of  pay  Febru- 
ary 24,  1922. 

For  the  benefit  of  those  interested  in  this  docket,  the  position  of 
the  employees  and  the  carrier  as  submitted  to  the  board  in  writing 
is  as  follows  : 

Employees'  position. — We  wish  to  direct  your  attention  to  the  fact  that 
on  February  24,  1922,  Yard  Foreman  Johnson,  with  his  helper,  left  St.  Louis, 
Mo.,  with  a train  which  was  routed  over  the  Eads  Bridge  for  eastbound  yard, 
East  St.  Louis.  When  this  train  arrived  at  the  CD  yard,  Yard  Foreman 
Johnson  and  his  helper  were  relieved  and  Yardman  Duckworth,  who  relieved 
Yard  Foreman  Johnson  at  CD  yard,  wTas  instructed  by  the  yardmaster  to 
deliver  the  train  from  CD  yard  to  eastbound  yard,  which  he  did.  Claim  was 
made  for  yard  foreman’s  Tate  of  pay  on  the  ground  that  Mr.  Duckworth  was 
charged  with  the  duty  of  delivering  the  train  to  its  final  destination. 

This  movement  required  Mr.  Duckworth  to  know  that  when  he  arrived  in 
eastbound  yard,  on  the  track  upon  which  the  train  was  to  be  chambered,  the 
train  would  be  safely  in  the  clear  and  not  left  to  foul  any  of  the  tracks  in 
either  end  of  the  yard.  It  was  also  his  duty  while  in  charge  of  this  train 
to  know  that  no  part  of  it  was  derailed  while  being  moved,  and  if  it  was, 
the  company's  rules,  like  all  other  companies’  rules,  would  require  Duckworth 
to  stop  the  train  immediately  in  order  to  avoid  damage  to  the  company’s  prop- 
erty or  to  the  train. 

Had  such  an  accident  occurred  while  Duckworth  was  in  charge  of  this 
train  and  he  had  failed  to  perform  the  duties  along  the  lines  herein  explained, 
it  is  only  reasonable  to  assume  that  he  would  have  been  subject  to  the  most 
severe  discipline.  Furthermore,  Yard  Foreman  Duckworth,  after  delivering 
the  train  to  eastbound  yard,  was  required  to  pilot  the  engine  from  the  east- 
bound  yard  back  to  the  CD  yard. 
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Carrier's  position. — Crews  operating  on  the  Eads  division  of  the  Terminal 
Railroad  Association  of  St.  Louis  between  Eleventh  Street,  St.  Louis,  Mo., 
and  CD  yard,  East  St.  Louis,  111.,  consist  of  one  yard  foreman  and  one  yard 
helper,  it  being  provided  by  schedule  rule  that  a third  member  will  be  fur- 
nished such  crews  for  the  purpose  of  assisting  in  making  trains  ready  for 
movement.  The  two  men  who  actually  ride  such  trains  between  St.  Louis 
and  East  St.  Louis  (foreman  and  helper)  do  not  remain  with  the  same  engine 
throughout  the  entire  working  shift.  Upon  arrival  at  CD  yard  they  leave 
the  train  they  may  be  handling  into  that  point,  and  the  foreman  delivers  the 
waybills  to  a designated  station  and,  in  company  with  his  helper,  goes  to  the 
westbound  (hump)  yard,  where  they  are  assigned  to  another  engine  that  may 
have  a train  ready  for  westbound  movement  to  St.  Louis.  Men  performing 
the  class  of  service  in  which  Yardman  Duckworth  is  engaged  are  known  in 
railroad  parlance  as  “bull-ring  men  ” and  are  employed  for  the  very  purpose 
of  assisting  bridge  crews  and  performing  any  other  miscellaneous  work  that 
may,  in  the  judgment  of  the  yardmaster,  be  necessary.  In  accompanying  a 
train  being  pulled  into  the  eastbound  yard  for  the  purpose  of  cutting  off  engine 
and  throwing  switches  to  enable  the  engine  to  get  out  of  the  north  end  of  the 
eastbound  yard,  the  bull-ring  men  are  performing  purely  switchmen’s  work, 
have  none  of  the  responsibilties  of  a foreman,  and  there  is  no  justification  for 
the  claim  that  foreman’s  rate  of  pay  should  be  allowed. 

Careful  reading  of  the  foregoing  further  shows  that  in  the  ab- 
sence of  a rule  sustaining  the  claim  the  circumstances  cited  do  not 
warrant  its  payment  even  upon  the  basis  of  equity. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  dissenting  opinion  only  quotes  part  of  the  employees’  position 
and  reference  to  Article  VII,  paragraph  (0),  of  the  agreement  upon 
which  the  employees  base  their  claim  has  been  omitted. 

Yardman  Duckworth  was  required  to  relieve  Yard  Foreman 
Johnson  at  CD  yard  and  was  instructed  by  the  yardmaster  to  take 
the  train  from  that  yard  to  the  eastbound  yard,  which  he  did,  and 
made  claim  for  the  yard  foreman’s  rate  of  pay.  He  was  charged 
with  the  duty  of  delivering  the  train  to  its  final  destination,  was 
held  responsible  for  the  safe  movement  of  the  train,  and  required 
to  see  that  it  was  placed  safely  in  the  yard  and  did  not  foul  any 
of  the  other  tracks.  After  the  train  was  delivered  to  the  eastbound 
yard,  Foreman  Duckworth  was  required  to  pilot  the  engine  from 
that  yard  to  CD  yard. 

Article  VII,  paragraph  ( a ),  of  the  trainmen’s  agreement  provides 
that  yardmen  who  are  required  to  perform  pilot’s  duties  will  re- 
ceive the  yard  foreman’s  rate  of  pay  for  not  less  than  a minimum 
day,  the  rule  referred  to  reading  as  follows : 

Yardmen  or  switch  tenders  required  to  perform  foreman’s  or  pilot’s  duties 
will  receive  foreman’s  rate  of  pay  for  not  less  than  a minimum  day. 

The  decision  of  the  majority  of  the  board  is  based  upon  the  fore- 
going rule  of  the  agreement  and  also  upon  the  added  responsibili- 
ties that  were  placed  upon  Yard  Foreman  Duckworth  in  being  re- 
ouired  to  deliver  the  train  safely  to  the  eastbound  yard. 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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DECISION  NO.  3092.— DOCKET  4680 

Chicago,  III.,  March  9,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co. 

Question.— Shall  an  election  be  held  to  determine  representation 
of  machinists,  boilermakers,  blacksmiths,  sheet-metal  workers,  elec- 
trical workers,  carmen,  helpers,  and  apprentices  employed  by  the 
Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co.? 

Statement.— Under  date  of  December  10,  1923,  an  election  was  held 
to  determine  representation  of  shop  employees  of  the  Minneapolis, 
St.  Paul  & Sault  Ste.  Marie  Railway  Co.  The  result  was  that  the 
Soo  Line  Shop  Employees’  Association  received  a majority  of  the 
votes  cast  by  each  of  the  four  crafts  involved — namely,  boilermakers, 
sheet-metal  workers,  electrical  workers,  carmen,  their  helpers  and 
apprentices — while  System  Federation  No.  66  received  a majority 
of  the  votes  of  the  two  remaining  crafts — namely,  machinists  and 
blacksmiths,  their  helpers  and  apprentices. 

It  was  contended  that  inasmuch  as  the  Soo  Line  Shop  Employees’ 
Association  received  the  majority  of  all  votes  cast,  the  said  associa- 
tion was  authorized  to  represent  all  of  the  crafts  involved.  A dis- 
pute thereupon  arose  as  to  whether  all  of  the  votes  cast  entitled  the 
Soo  Line  Shop  Employees’  Association  to  represent  the  machinists 
and  blacksmiths,  or  whether  these  two  crafts  would  be  represented 
by  System  Federation  No.  66  for  which  a majority  of  each  of  the 
two  crafts  had  voted. 

This  dispute  was  brought  to  the  Railroad  Labor  Board  by  the 
Federated  Shop  Crafts  and  was  decided  in  their  favor  in  Decision 
No.  2143  (V,  R.  L.  B.  133),  dated  February  25,  1924. 

Subsequently,  the  Soo  Line  Shop  Employees’  Association  asked 
the  Railroad  Labor  Board  to  reopen  and  rehear  this  dispute,  but 
the  request  was  not  granted. 

Sometime  subsequent  to  the  issuance  of  Decision  No.  2143,  the 
representatives  of  the  Soo  Line  Shop  Employees’  Association  filed 
complaint  with  the  carrier  to  the  effect  that  the  men  did  not  intend 
to  separate  the  crafts  by  the  original  election,  and  demands  were 
made  by  the  association  for  a new  election  for  machinists  and  black- 
smiths to  test  that  question. 

Notwithstanding  that  Decision  No.  2143  provided  that  the  election 
previously  conducted  should  govern  the  representation  of  machinists 
and  blacksmiths,  the  carrier  arranged  to  conduct  another  election  in 
response  to  the  request  of  the  representatives  of  the  Soo  Line  Shop 
Employees’  Association. 

Thereupon  the  Federated  Shop  Crafts  protested  to  the  Railroad 
Labor  Board,  and  the  board  reopened  Docket  3815  for  consideration 
of  the  dispute  that  had  arisen  as  to  putting  into  effect  Decision  No. 
2143,  and  directed  that  the  status  quo  be  maintained  until  the  case 
could  be  heard. 

In  compliance  with  this  direction  the  carrier  called  off  the  election 
and  the  two  organizations  and  the  carrier  presented  their  respective 
contentions  fully  to  the  board. 
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As  a result  of  reconsideration  of  Decision  No.  2143,  the  board 
issued  Decision  No.  2846,  which  embodied  the  following : 

Decision. — A secret  ballot  shall  be  taken  in  conformity  with  the  procedure 
prescribed  in  Decision  No.  218  (II,  R.  L.  B.  207)  and  Addendum  No.  1 thereto 
(II,  R.  L.  B.  566),  to  determine  representation  of  machinists,  helpers,  and  ap- 
prentices ; and  blacksmiths,  helpers,  and  apprentices. 

The  result  of  this  ballot  shall  be  filed  with  the  Railroad  Labor  Board  imme- 
diately upon  completion  thereof,  and  within  30  days  thereafter  the  carrier  shall 
give  full  effect  to  the  result  of  the  election  by  meeting  with  the  accredited 
representatives  of  the  successful  organizations  for  the  purpose  of  negotiating 
agreements  on  wages  and  working  conditions.  (VI,  R.  L.  B.  105.) 

Immediately  upon  receipt  of  the  above-referred-to  decision  the 
Federated  Shop  Crafts  filed  with  the  board  a protest  against  refusal 
of  the  carrier  to  comply  with  Decision  No.  2143  and  against  the 
application  of  Decision  No.  2846,  inasmuch  as  it  only  applied  to  the 
machinists  and  blacksmiths  crafts,  and  requested  the  board  to  take 
jurisdiction  over  the  new  case,  which  they  were  filing,  requesting  that 
a ballot  be  taken  for  all  crafts,  stating  that  it  was  their  belief  that 
another  vote  would  show  a material  change  in  favor  of  System  Fed- 
eration No.  66. 

The  board  thereupon  addressed  the  following  telegram,  dated 
February  9,  1925,  to  the  representative  of  the  carrier : 

The  Railroad  Labor  Board  bas  assumed  jurisdiction  of  new  dispute  between 
Federated  Shop  Crafts  and  “ Soo  Line  ” officials  regarding  representation,  and 
all  interested  parties  are  hereby  advised  to  maintain  a situation  of  status  quo, 
including  the  crafts  specified  in  Decision  No.  2846,  pending  hearing  and  disposi- 
tion of  dispute  filed  by  B.  M.  Jewell  under  date  of  February  9.  Please  acknowl- 
edge receipt.  By  order  of  the  board. 

The  Federated  Shop  Crafts  have  filed  a formal  submission  with 
the  board  in  which  it  is  contended  a very  unsatisfactory  condition 
with  relation  to  the  question  of  representation  for  each  of  the  six 
crafts  exists  on  the  Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Rail- 
way Co.,  and  propose  that,  in  order  to  settle  any  misunderstanding 
that  may  exist  as  to  what  organization  shall  represent  the  shop 
crafts,  a vote  be  taken  in  accordance  with  the  plan  outlined  in  De- 
cision No.  218  (II,  R.  L.  B.  207)  and  its  addendum. 

Opinion. — That  a very  unsatisfactory  condition  exists  on  the  Min- 
neapolis, St.  Paul  & Sault  Ste.  Marie  Railway  Co.  relative  to  the 
representation  of  the  mechanical  crafts  is  clearly  evidenced  by  the 
fact  that  the  Railroad  Labor  Board  has  been  called  upon  to  render 
three  previous  decisions  relative  to  this  matter,  namely,  Decisions 
Nos.  1836  (IV,  R.  L.  B.  413),  2143,  supra.,  and  2846,  supra. 

The  question  of  representation  is  still  one  of  dispute  between  the 
interested  parties  on  this  carrier,  which  the  board  feels  is  largely 
due  to  the  fact  that  no  understanding  has  been  agreed  upon,  nor  a 
ballot  taken  in  conformity  with  the  provisions  of  Decision  No.  218 
and  its  addendum. 

The  board  has  held  in  many  cases  that  where  the  question  of  rep- 
resentation arises,  which  can  not  be  amicably  adjusted  in  conference, 
a secret  ballot  should  be  taken  to  definitely  determine  the  wishes  of 
the  employees,  and  in  connection  with  the  mechanical  crafts  has  de- 
cided that  the  selection  by  crafts  should  determine  the  proper  form 
of  representation. 
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In  the  conduct  of  the  first  election  herein  referred  to  a misunder- 
standing arose  as  to  whether  or  not  the  result  of  the  ballot  would  be 
determined  by  crafts  or  in  its  entirety,  making  it  necessary  for  the 
board  to  decide  this  question. 

The  second  election  referred  to  in  the  foregoing  statement  was 
ordered  by  the  board  after  claim  was  filed  by  the  Soo  Line  Shop  Em- 
ployees’ Association  that  it  was  authorized  to  represent  these  two 
respective  crafts,  and  the  board  thereupon  ordered  another  election. 

The  case  as  now  presented  to  the  board  is  from  the  Federated  Shop 
Crafts,  which  claim  that  they  represent  a majority  of  each  of  the 
crafts,  and  are  therefore  entitled  to  equal  consideration  as  shown 
the  Soo  Line  Shop  Employees’  Association  in  Decision  No.  2846. 

The  board  is  of  the  opinion  that  in  view  of  the  situation  that  ex- 
ists on  this  property  relative  to  the  matter  of  representation  a ballot 
should  be  taken  of  all  crafts  and  the  result  thereof  accepted  by  the 
interested  parties. 

Decision. — The  Railroad  Labor  Board  decides  that  a secret  ballot 
shall  be  taken  in  conformity  with  the  procedure  prescribed  in  Deci- 
sion No.  218,  supra,  and  Addendum  No.  1 thereto  (II,  R.  L.  B.  566), 
to  determine  representation  of  machinists,  boilermakers,  blacksmiths, 
sheet-metal  workers,  electrical  workers,  carmen,  their  helpers  and 
apprentices.  The  majority  of  the  votes  cast  in  each  craft  to  deter- 
mine representation  of  such  craft. 

■The  result  of  this  ballot  shall  be  filed  with  the  Railroad  Labor 
Board  immediately  upon  completion  thereof,  and  within  80  days 
thereafter  the  carrier  shall  give  full  effect  to  the  result  of  the  election 
by  meeting  with  the  accredited  representatives  of  the  successful  or- 
ganizations for  the  purpose  of  negotiating  agreements  on  wages  and 
working  conditions. 


DECISION  NO.  3093.— DOCKET  3229 

Chicago,  111.,  March  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Dispute  regarding  rates  of  pay  for  material  checkers, 
truckers,  and  laborers  at  St.  Cloud,  Minn.,  and  at  other  storehouses 
under  decisions  of  the  Railroad  Labor  Board. 

Statement. — This  dispute  involves  the  application  of  decisions  of 
the  Railroad  Labor  Board  to  positions  of  a number  of  employees  of 
the  stores  department  of  this  carrier.  Claim  is  made  that  certain 
of  the  employees  are  clerks  whose  rates  should  have  been  adjusted 
under  sections  2 and  3 of  Article  II  of  the  various  wage  decisions  of 
the  board;  that  certain  employees  are  truckers  whose  rates  should 
have  been  adjusted  under  section  7 of  Article  II,  and  that  others 
are  laborers  whose  rates  should  have  been  adjusted  under  section  9 
of  Article  II. 

Opinion. — The  evidence  submitted  in  this  dispute  is  not  sufficient 
to  enable  the  board  to  determine  the  proper  classification  of  the  em- 
ployees involved.  The  agreement  between  this  carrier  and  the  or- 
ganization of  employees  party  to  this  dispute  contains  a rule  entitled 
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“ Definition  of  clerks,”  but  it  does  not  appear  that  proper  effort  has 
been  made  to  determine  whether  or  not  any  of  the  employees  should 
be  classified  as  clerks  according  to  this  rule. 

It  is  the  opinion  of  the  board  that  the  entire  dispute  can  be  ad- 
justed by  the  parties  thereto  by  making  a joint  investigation  and 
check  of  the  duties  of  the  various  employees  in  order  to  determine 
their  proper  classification. 

Decision. — This  dispute  is  remanded  to  the  parties  at  interest  for 
the  purpose  of  making  a joint  check  to  determine  the  proper  classi- 
fication of  the  employees  involved.  The  rates  of  those  who  qualify 
as  clerks  under  the  rule  above  referred  to  shall  be  adjusted  under 
sections  2 and  3,  Article  II,  of  the  Railroad  Labor  Board’s  decisions 
affecting  this  class  of  employees;  rates  of  truckers  to  be  adjusted 
under  section  7,  Article  II,  and  rates  of  laborers  under  section  9, 
Article  II. 


DECISION  NO.  3094.— DOCKET  3230 

Chicago,  III.,  March  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  that  W.  E.  Wentzel  be  allowed 
the  difference  in  the  rates  of  pay  of  the  position  of  assistant  revising 
clerk  and  the  position  of  grain  revising  clerk  from  September  28, 
1920,  to  September,  1922. 

Statement. — The  employees  state  that  the  position  of  grain  revis-  * 
ing  clerk  in  the  Minneapolis  (Minn.)  freight  office  became  vacant 
in  July,  1920,  due  to  the  death  of  the  employee  filling  that  position, 
and  it  was  bulletined,  in  accordance  with  rule  12  of  the  agreement, 
at  the  rate  of  $6.53  per  day.  W.  E.  Wentzel,  who  was  employed  in 
that  office  at  the  time,  made  application  for  the  position,  after  which 
the  bulletin  was  canceled  and  another  bulletin  was  issued  for  a 
position  of  revising  clerk,  at  thp.  same  rate,  for  which  Mr.  Wentzel 
and  W.  F.  Hicks  made  application.  The  position  was  assigned  to 
Mr.  Hicks,  who  wasi  junior  to  Mr.  Wentzel.  Mr.  Hicks  had  been 
filling  the  position  of  assistant  revising  clerk  at  the  time  the  posi- 
tion of  revising  clerk  was  bulletined,  and  his  rate  was  $5.94  per 
day.  The  position  of  assistant  revising  clerk  was  bulletined,  and 
Mr.  Wentzel  made  application  for  it  and  was  assigned  thereto. 

The  employees  also  state  that  when  Mr.  Hicks  was  assigned  to 
position  of  revising  clerk  the  only  change  made  was  in  his  title  and 
the  rate  of  pay;  that  he  continued  to  perform  the  same  duties  per- 
formed by  him  under  the  title  of  assistant  revising  clerk,  for  which 
he  was  paid  $5.94  per  day.  When  Mr.  Wentzel  was  assigned  to  the 
position  of  assistant  revising  clerk  he  actually  performed  the  duties 
of  grain  revising  clerk  from  November  10,  1920,  to  September,  1922. 

The  employees  contend  that  the  transfer  of  rates  from  the  position 
of  grain  revising  clerk  to  the  position  of  assistant  revising  clerk  is 
in  violation  of  rules  72  and  85  of  the  clerk’s  agreement,  which  read 
as  follows: 

Rule  72.  Positions  (not  employees)  shall  be  rated,  and  the  transfer  of  rates 
from  one  position  to  another  shall  not  be  permitted. 
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Rule  85  Established  positions  shall  not  be  discontinued  and  new  ones  cre- 
ated under  a different  title  covering  relatively  the  same  class  of  work  for  the 
purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of  these  rules. 

The  employees  also  contend  that  although  the  carrier  took  the 
position  that  Mr.  Wentzel  did  not  have  sufficient  fitness  and  ability  to 
perform  the  duties  of  the  position  of  grain  revising  clerk  when  he 
made  application  for  it  on  first  bulletin,  he  did  have  sufficient  quali- 
fications for  it,  as  he  was  later  assigned  to  the  position  of  assistant 
revising  clerk,  and  he  actually  performed  the  duties  of  grain  re- 
vising clerk  for  a period  of  approximately  two  years,  which  leaves 
no  question  as  to  his  fitness  and  ability. 

The  carrier  states  that  in  August  and  September,  1920,  there  were 
three  revising  positions  in  the  Minneapolis  freight-station  offices  at 
rates  of  $6,765,  $6.53,  and  $5,942  per  day,  respectively.  The  second 
position  became  vacant  and  was  applied  for  by  Mr.  Wentzel,  who 
was  working  as  assistant  in  the  cashier’s  cage  and  had  never  had  anyv 
experience  in  revising,  and  by  Mr.  Hicks,  who  occupied  the  third 
revising  position  and  had  six  years’  experience  in  the  work.  The 
second  position  was  given  to  Mr.  Hicks  because  of  his  experience  in 
the  work,  and  Mr.  Wentzel  was  placed  in  the  third  position,  vacated 
by  Mr.  Hicks,  where  he  had  an  opportunity  to  be  taught  the  work. 

Decision. — Basing  its  decision  on  the  evidence  submitted,  the  Rail- 
road Labor  Board  decides  that  the  rates  of  the  positions  were  not 
transferred  and  that  Mr.  Wentzel  did  not  possess  sufficient  fitness 
and  ability  to  fill  the  position  he  sought.  Claim  denied. 


DECISION  NO.  3095.— DOCKET  3244 

Chicago,  III.,  March  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  J.  W.  Mulvaney  should 
be  allowed  continuous  time  for  all  time  spent  between  terminals  on 
the  trip  made  by  him  on  December  14,  1922. 

Statement. — J.  W.  Mulvaney  was  employed  as  messenger  by  the 
carrier,  working  on  regular  assignment  between  Milwaukee,  Wis., 
and  Ishpeming,  Mich.  He  left  Milwaukee  on  his  regular  run  on 
December  14,  1922.  His  train  was  wrecked  at  West  Bend,  Wis., 
and  he  was  detained  at  that  point  for  several  hours.  He  was  then 
relieved  and  directed  by  the  officials  of  the  carrier  to  proceed  to 
Green  Bay,  Wis.,  to  protect  his  regular  run  on  its  return  from  Ish- 
peming the  next  day,  for  which  he  was  allowed  continuous  time 
until  arrival  at  Green  Bay. 

Under  normal  conditions  his  regular  scheduled  hours  are  as 
follows : 


Leaves  Milwaukee  2.14  a.  m.,  arrive  Ishpeming  4.45  p.  m 14  hn.30  min. 

Leaves  Ishpeming  8.10  a.  m.,  arrive  Milwaukee  8.10  p.  m 12  hr. 

Total 26  hr.  30  min. 
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On  the  trip  made  on  December  14,  1922,  his  hours  were  as  follows : 

Leaves  Milwaukee  2.15  a.  m.,  arrive  Green  Bay  9.45  p.  m 19  hr.  30  min. 

Returned  next  day,  Green  Bay,  Wis.,  2.45  p.  m.,  arrive  Milwaukee 

10.40  p.  m 7 hr.  55  min. 

Allowed 8 hr. 


Total 27  hr.  30  min. 

The  employees  state  that  Mr.  Mulvaney  left  West  Bend  as  in- 
structed and  upon  arrival  at  Green  Bay,  which  was  not  a terminal 
of  his  run,  he  was  compelled  to  wait  there  17  hours  for  the  train  he 
was  instructed  to  cover  on  the  return  trip  to  his  home  terminal. 

The  employees  contend  that  it  was  a violation  of  rule  67  of  the 
clerk’s  agreement  to  release  this  employee  at  Green  Bay,  and  they 
claim  that  he  should  be  allowed  time  from  9.45  p.  m.,  December  14, 
1922,  to  2 p.  m.  the  following  day,  or  a total  of  17  hours  in  addition 
to  the  time  for  his  regular  trip.  Kule  67  of  the  agreement  reads 
as  follows: 

Rule  67.  Relief  account  delay. — Train  serviee  employees  delayed  en  route 
may  be  relieved  from  duty.  If  relieved,  instructions  will  be  given  to  proceed 
to  terminal  where  services  are  next  required  and  all  time  will  be  counted  as  con- 
tinuous service  till  arrival  at  such  designated  terminal. 

The  carrier  admits  that  Green  Bay  is  not  one  of  the  usual  or  cus- 
tomary terminals  of  this  run,  but  contends  that  the  rule  was  not  in- 
tended to  apply  to  employees’  regular  terminals  which,  by  nature  of 
things,  are  not  available  in  case  of  wreck  or  other  interrup- 
tion, and  that  if  employees  were  in  position  to  proceed  to  one  of 
their  regular  terminals  no  rule  whatever  would  be  necessary. 

The  carrier  contends  that  the  whole  intent  of  the  rule  at  the  time  it 
was  written  was  to  provide  that  employees  delayed  en  route  might  be 
relieved  from  duty  but  that  they  should  be  given  instructions  to  pro- 
ceed to  a terminal  (not  necessarily  one  of  their  usual  terminals) 
where  their  services  are  next  required,  and  that  under  such  circum- 
stances they  should  be  allowed  continuous  time  until  their  arrival  at 
such  terminal,  which  was  done  in  this  case. 

The  carrier  also  contends  that  as  Green  Bay  was  the  terminal 
where  Mr.  Mulvaney’s  services  were  next  required  he  is  not  entitled 
to  pay  for  the  time  that  he  laid  at  that  point. 

Decision. — The  Bailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3096.— DOCKET  3298 

Chicago,  III.,  March  9,  1925 

American  Train  Dispatchers’  Association  v.  Los  Angeles  & Salt  Lake  Rail- 
road Co. 

Question. — Claim  of  the  employees  that  O.  J.  David,  dispatcher, 
should  be  reimbursed  for  the  wage  loss  sustained  by  him  on  account 
of  not  Being  assigned  to  the  position  of  relief  dispatcher  in  the  train- 
dispatching office  at  Milford,  Utah,  during  the  period  from  July  1, 
1921,  to  March  1,  1922. 

Statement. — The  employees  state  that  on  or  about  May  27,  1921,  as 
a result  of  conferences  held  between  the  representatives  of  the  em- 
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ployees  and  the  carrier,  in  compliance  with  Decision  No.  119  (II,  R. 
L.  B.  87)  an  agreement  was  made  and  entered  into  between  the  car- 
rier and  its  train  dispatchers,  which  became  effective  July  1,  1921, 
and  contained  the  following  provisions: 

Art.  III.  ( a ) Each  regularly  assigned  train  dispatcher  (and  extra  dispatch- 
ers who  perform  six  days  dispatching  service  in  one  week)  will  be  allowed  and 
required  to  take  one  day  off  per  week  as  a rest  day  except  when  unavoidable 
emergency  prevents  furnishing  relief.  If  required  to  work  such  rest  day,  they 
will  be  paid  overtime  therefor. 

* * * * * * * 

(c)  Where  relief  requirements  regularly  necessitate  four  or  more  days  of  re- 
lief service  in  one  or  more  offices,  relief  dispatchers  shall  be  employed  and  paid 
the  daily  rate  of  each  train  dispatcher  relieved. 

( d ) Relief  requirements  of  less  than  four  days  per  week  will  be  performed 
by  extra  dispatchers  who  will  be  paid  the  daily  rate  of  each  train  dispatcher  re- 
lieved. 

Simultaneously  therewith  the  following  supplemental  agreement 
was  entered  into : 

It  is  understood  and  agreed  between  the  general  manager  of  the  Los  Angeles 
& Salt  Lake  Railroad  Co.  and  the  general  chairman  of  the  American  Train  Dis- 
patchers’ Association  that  section  (c),  Article  III,  of  rules  and  working 
conditions  governing  train  dispatchers,  effective  July  1,  1921,  is  subject  to  any 
ruling  made  by  the  United  States  Railroad  Labor  Board,  and  if  a more  favor- 
able condition  in  regard  to  relief  dispatchers  is  provided  by  decision  of  above- 
named  board,  it  will  be  adopted  in  lieu  of  section  (c)  above  referred  to. 

The  employees  also  state  that  on  June  21,  1921,  the  superintendent 
of  the  Salt  Lake  division  of  the  carrier  issued  instructions  to  the 
chief  train  dispatchers  that,  effective  with  the  agreement  of  July  1, 
1921,  relief  train  dispatchers  were  to  be  used  only  on  the  days 
actually  required  for  service  in  relieving  other  train  dispatchers, 
and  that  it  would  only  be  necessary  to  pay  them  for  four  days’  work 
per  week,  as  they  were  not  to  be  used  as  night  chief  train  dispatchers 
nor  were  they  to  be  used  on  clerical  work,  as  had  been  the  practice 
prior  thereto. 

The  employees  further  state  that  on  or  about  July  1, 1921,  the  posi- 
tions of  relief  train  dispatchers  on  the  Salt  Lake  division  were 
abolished  and  the  positions  of  first  and  second  trick  extra  train  dis- 
patchers were  established.  The  first  extra  train  dispatcher  was 
given  preference  in  all  relief  and  extra  work  in  the  Salt  Lake  office 
and  the  second  extra  train  dispatcher  was  assigned  to  work  seven 
days  per  week  in  X office  when  not  required  for  extra  work  at  Salt 
Lake  or  Milford.  In  consequence  of  this  arrangement,  Mr.  David, 
who  was  employed  on  the  Salt  Lake  division  in  the  capacity  of  train 
dispatcher  and  as  such  was  entitled  to  the  position  of  relief  dis- 
patcher in  the  train-dispatching  office  at  Milford,  sustained  a wage 
loss  of  $207.11  by  reason  of  being  neither  assigned  to  work  nor 
allowed  compensation  during  the  period  from  July  1,  1921,  to  March 
1,  1922. 

The  employees  contend  that  the  following  rules  promulgated  by 
the  United  States  Railroad  Administration  and  continued  in  effect 
from  July  1, 1921,  by  Addendum  2 to  Decision  No.  119  (II,  R.  L.  B. 
535),  constituted  a more  favorable  condition  in  regard  to  relief  dis- 
patchers than  that  established  by  section  (<?),  Article  III,  of  the 
agreement  between  the  carrier  and  its  train  dispatchers,  which  be- 
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came  effective  July  1,  1921,  and  therefore  Mr.  David  is  entitled  to 
recover  the  amount  claimed  for  him: 

On  roads  or  divisions  thereof  where  relief  requirements  regularly  necessitate 
four  or  more  days  of  relief  service  per  week,  in  one  or  more  offices,  regular  re- 
lief dispatchers  will  be  employed  on  monthly  basis  and  will  be  paid  the  daily 
rate  of  each  dispatcher  relieved,  and  when  not  engaged  in  dispatching  service 
will  be  assigned  to  other  duties,  and  during  such  time  will  receive  therefor  a 
daily  rate  equal  to  the  average  of  the  maximum  and  minimum  daily  rates 
received  by  trick  dispatchers  relieved. 

On  roads  or  divisions  thereof  where  the  relief  requirements  are  regularly 
less  than  four  days  per  week,  such  relief  service  may  be  performed  by  extra 
dispatchers ; and  on  roads  or  divisions  thereof  where  a regular  relief  dispatcher 
is  employed  to  perform  six  days’  service  per  week  and  the  relief  requirements 
do  not  regularly  exceed  nine  days  per  week,  the  excess  service  may  be  per- 
formed by  extra  dispatcher,  who,  during  such  time,  will  be  paid  the  daily  rate 
of  each  dispatcher  relieved. 

The  carrier  contends  that  all  rules  in  the  agreement  which  became 
effective  July  1,  1921,  were  agreed-upon  rules  and  were  not  affected 
by  Addendum  2 to  Decision  No.  119,  and  that  therefore  the  pro- 
visions set  forth  in  that  addendum  would  not  apply. 

The  carrier  also  contends  that  the  Railroad  Labor  Board  did  not 
hand  down  a more  favorable  decision  until  it  rendered  Decision  No. 
721  (III,  R.  L.  B.  121),  which  contained  a more  favorable  rule  for 
relief  train  dispatchers  than  that  provided  in  the  agreement  of  July 
1,  1921,  and  therefore  section  (c),  Article  III,  of  Decision  No.  721, 
was  substituted  for  that  rule  in  the  agreement  of  July  1,  1921,  and 
was  made  effective  as  of  March  1,  1922,  which  arrangement  carried 
out  the  intent  of  the  supplemental  agreement,  and  as  Mr.  David  was 
paid  strictly  in  accordance  with  the  provisions  of  the  rules  jointly 
agreed  upon  covering  the  period  between  July  1,  1921,  and  March  1, 
1922,  the  supplemental  agreement  was  fully  complied  with. 

Decision . — The  Railroad  Labor  Board  decides  that  section  (<?), 
Article  III,  of  the  agreement  of  July  1,  1921,  continued  in  effect 
from  that  date  until  March  1,  1922,  on  which  latter  date  the  carrier 
put  section  (c),  Article  III,  of  Decision  No.  721,  into  effect.  The 
claim  of  the  employees  is  denied. 


DECISION  NO.  3097.— DOCKET  3213 

Chicago,  III.,  March  9,  1925 

Order  of  Railroad  Telegraphers  v.  Atlantic  Coast  Line  Railroad  Co. 

Question. — Claim  of  the  employees  that  the  rate  of  57.25  cents  an 
hour  should  be  paid  the  newly  created  position  of  telegrapher  at 
Youngblood,  Ala. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  on  this  dispute  contains  the  f olloAving : 

Employees'  position. — On  or  about  January  15,  1923,  a telegraph  position 
was  created  at  Youngblood  on  the  main  line  of  the  Montgomery  district,  and 
the  rate  of  52  cents  an  hour  was  named  therefor.  The  rate  of  pay  for  this 
position  is  shown  in  the  wage  scale  revised  as  of  January  15,  1923,  at  52  cents 
an  hour.  When  this  wage  scale  was  checked  by  the  employees  and  the  carrier 
the  question  of  proper  rate  was  being  handled  with  the  district  and  division 
officials. 

The  contention  of  the  employees  is  that  a proper  rate  had  not  been  applied 
under  article  7 of  the  schedule  agreement,  effective  July  1,  1922,  reading  as 
follows : 
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“Rates  of  pay  for  new  positions  will  be  based  upon  rates  paid  in  similar 
positions.  This  to  apply  to  temporary  positions  also.” 

It  is  the  contention  of  the  employees  that  the  rate  of  57.25  cents  an  hour 
should  be  paid  at  Youngblood,  basing  their  contention  upon  the  rate  paid  the 
telegrapher  at  Tennille,  Ala.,  the  only  similar  position  on  the  Montgomery 
district. 

Carrier's  position. — This  position  of  telegraph  operator  was  created  Decem- 
ber 15,  1922,  and  is  located  at  a point  where  there  is  no  agent.  His  duties  are 
exclusively  telegraphing,  and  the  office  is  relatively  unimportant  by  reason  of 
the  facts  as  before  stated.  No  comparison  is  possible  with  a similar  position, 
and  therefore  the  minimum  rate  of  52  cents  an  hour  is  considered  a proper  one. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rate  of  the 
newly  created  position  at  Youngblood,  Ala.,  should  be  the  same  as 
the  rate  of  night  telegrapher  at  Tennille,  Ala.,  if  the  duties  of  the 
positions  are  similar. 


DECISION  NO.  3098.— DOCKET  3845 

Chicago , III.,  March  9,  1925 

International  Longshoremen’s  Association  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — (a)  Protest  against  a reduction  in  the  wages  of  dock 
employees  at  Lorain,  Ohio,  effective  July  1,  1921. 

(b)  Request  of  the  dock  employees  at  Lorain,  Ohio,  for  an  in- 
crease of  10  per  cent  in  wages  for  the  1923  season  over  the  rate  for 
the  1922  season. 

Statement. — The  evidence  presented  in  this  case  shows  that  dur- 
ing Federal  control  of  railroads  the  rates  of  pay  of  dock  employees 
on  the  Great  Lakes  were  established  by  the  Board  of  Railroad  Wages 
and  Working  Conditions,  and  that  these  rates  were  applied  to  all 
lake  ports  where  the  docks  were  a part  of  the  railroad  operation 
and  covered  by  various  special  awards  applying  only  to  dock  work- 
ers. The  rates  for  dock  workers  at  Lorain  established  during  Fed- 
eral control  were  continued  in  effect  until  the  promulgation  of  De- 
cision No.  2 (I,  R.  L.  B.  13),  when,  notwithstanding  the  fact  that 
dock  employees  were  not  specifically  mentioned  in  that  decision, 
the  skilled  dock  employees  were  classified  under  section  2,  Article 
IV,  of  Decision  No.  2,  and  granted  an  increase  of  13  cents  an  hour, 
while  unskilled  dock  employees  were  classified  under  section  8, 
Article  III,  of  Decision  No.  2,  and  granted  an  increase  of  10  cents 
an  hour.  However,  a dispute  involving  the  request  of  dock  workers 
for  a reclassification  on  the  ground  that  classification  under  Decision 
No.  2 was  wrong  and  that  they  were  underpaid  was  presented  to 
the  Railroad  Labor  Board.  In  a letter  dated  October  1,  1920 
(Docket  82),  the  board  decided  that  this  matter  was  carefully  con- 
sidered and  fully  covered  in  section  8,  Article  III,  of  Decision  No.  2, 
and  the  request  for  reclassification  was  therefore  denied. 

On  July  1,  1921,  when  Decision  No.  147  (II,  R.  L.  B.  133)  be- 
came effective,  the  carrier  reduced  the  rates  of  pay  of  dock  employees 
at  Lorain  in  amounts  equivalent  to  the  reductions  authorized  by  the 
board  in  Decision  No.  147 ; that  is,  an  8-cent  per  hour  reduction  for 
skilled  employees  classified  under  section  2 of  Article  IV,  and  a 
10-cent  per  hour  reduction  for  unskilled  employees  classified  under 
section  8 of  Article  III. 
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The  wages  of  dock  employees  at  Lorain  were  not  further  reduced 
at  the  time  additional  reductions  were  authorized  in  Decisions  Nos. 
1028  (III,  R.  L.  B.  383)  and  1036  (III,  R.  L.  B.  423)  for  employees 
parties  to  those  decisions,  and  no  reduction  in  their  rates  has  been 
made  since  July  1,  1921. 

Opinion. — Unquestionably  the  reduction  authorized  by  Decision 
No.  147  would  have  been  applied  to  these  employees  had  the  dispute 
been  submitted  to  the  Railroad  Labor  Board  prior  to  the  issuance 
of  that  decision.  It  was  a blanket  decision  making  uniform  reduc- 
tions on  all  carriers  before  the  board  without  exception,  and  this 
one  would  not  have  been  made  an  exception.  If  the  carrier  had 
made  an  absolutely  arbitrary  reduction  of  wages  on  its  own  initia- 
tive, regardless  of  the  jurisdiction  of  the  board  and  the  rights  of  the 
employees,  the  case  would  present  a different  aspect.  What  it  did 
was  to  make  a reduction  which  conformed  to  the  decision  of  the 
board  on  other  roads. 

The  Railroad  Labor  Board  has  ruled  in  many  decisions  that  prior 
to  reductions  in  wages  or  to  less  favorable  working  conditions  being 
placed  in  effect,  the  carrier  should  confer  with  its  employees  and, 
failing  to  secure  an  agreement,  proceed  in  accordance  with  the  trans- 
portation act,  1920.  The  carrier  has  substantially  complied  with 
the  intent  of  the  transportation  act,  1920,  and  the  rules  of  the  board 
in  proceeding  as  it  did.  Only  under  a technical  construction  of  the 
rules  of  procedure  established  by  the  board  can  the  contention  of  the 
employees  in  this  case  be  sustained. 

Decision. — The  Railroad  Labor  Board  decides  that — 

(a)  The  protest  against  a reduction  in  rates  of  pay,  effective  July 
1,  1921,  can  not  be  sustained  and  is  hereby  overruled. 

(5)  The  request  for  an  increase  in  rates  of  pay  is  denied. 


DECISION  NO.  3099.— DOCKET  4193 

Chicago,  III.,  March  10,  1925 

American  Federation  of  Railroad  Workers  v.  Philadelphia  & Reading  Rail- 
way Co. 

Question. — Claim  of  certain  roundhouse  employees  for  time  and 
one-half  for  services  performed  on  Sunday,  December  2,  and  Sun- 
day, December  9,  1923. 

> Statement . — The  Railroad  Labor  Board  has  summarized  the  facts 
and  contentions  of  the  respective  parties  as  follows : 

It  has  been  agreed  between  the  organization  and  carrier  parties  to 
this  dispute  that  all  running-repair  roundhouse  employees  are  365- 
day  assigned  men,  and  that  time  and  one-half  shall  not  accrue  to 
any  such  men  when  required  to  work  on  Sunday  or  work  necessary 
to  the  continuous  operation  of  the  carrier.  The  carrier  on  each  Sat- 
urday anticipates  its  needs  for  the  following  day  and  requires  a 
certain  number  of  men  to  report,  the  number  fluctuating  in  con- 
formity with  service  requirements. 

Engine  No.  Ill  was  taken  into  the  roundhouse  on  November  28, 
when  a cracked  driving  wheel  was  discovered,  necessitating  the  re- 
moval of  one  pair  of  driving  wheels,  which  were  removed  to  the 
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Reading  locomotive  shop.  Owing  to  the  fact  that  there  was  not  a 
finished  set  of  driving  wheels  in  stock,  it  was  necessary  to  take  the 
steel  or  casting  and  turn  a driving  wheel  to  fit  the  axle  in  place 
of  the  cracked  wheel.  This  required  turning,  boring,  facing,  and 
slotting  the  wheel  and  fitting  it  to  the  axle,  flattening  the  tire,  bush- 
ing for  the  pinhole,  fitting  the  crank  pin,  etc. 

It  is  shown  that  while  the  locomotive  was  in  the  roundhouse  the 
following  work  was  performed:  Steam  cylinders,  both  sides  re- 
bored; new  pistons  applied;  new  piston  packing  rings  applied; 
valves  squared;  flues  rolled;  stay  bolts  calked,  and  minor  leaks  in 
door-sheet  seams  calked ; and  boiler  washed  and  inspected. 

It  is  the  statement  of  the  carrier  that  after  the  driving  wheels  had 
been  removed  the  cylinder  packing  was  examined  and  it  was  found 
necessary  to  bore  the  cylinders;  that  these  cylinders  were  bored  on 
Saturday,  December  1,  and  Sunday,  December  2,  while  waiting  for 
driving  wheels  from  the  locomotive  shops;  and,  further,  the  Read- 
ing locomotive  shops  furnished  the  pistons  complete  ready  to  apply 
to  the  rebored  cylinders. 

Carrier's  'position. — The  following  is  quoted  from  the  carrier’s 
position. 

At  Reading  engine  house  there  is  no  back  shop  nor  is  a “ dead-work  force  ” 
maintained ; work  of  this  character  is  handled  by  the  Reading  locomotive 
shop,  which  is  in  close  proximity  to  the  Reading  engine  house.  All  material 
required  at  Reading  engine  house  is  furnished  in  finished  condition  so  that 
the  only  wTork  done  by  the  Readng  engine-house  force  is  the  assembling  of  the 
work  after  the  finished  material  is  received  from  the  Reading  locomotive  shop. 
* * * * * * • 

In  the  employees’  position  they  acknowledge  that  the  men  at  this  point, 
Reading  engine  house,  are  365-day  assigned  men,  and  that  it  is  customary  to 
permit  a certain  number  of  -men  off  on  Sundays  by  having  them  alternate  in 
their  turn.  They  further  state  that  even  though  some  of  the  men  who  ex- 
pected to  be  off  duty  on  these  Sundays  were  required  to  work,  this  does  not 
have  much  bearing  on  the  case  as  the  men  are  365-day  assigned  men,  and  they 
certainly  recognize  the  fact  that  when  the  requirements  of  the  service  demand 
all  the  force  to  work  on  a Sunday,  it  is  entirely  proper.  As  this  was  prac- 
tically the  state  of  affairs  on  December  2 and  9,  surely  it  was  proper  and  in 
accordance  with  the  provisions  of  rule  6 to  require  service  of  such  men  as 
were  absolutely  necessary  for  the  continuous  operation  of  the  railroad  and  the 
exigencies  of  the  service.  Furthermore,  as  this  engine  was  needed  by  the 
operating  department  on  its  assignment  as  soon  as  the  motive  power  depart- 
ment could  complete  the  necessary  repairs,  the  service  of  the  men  was  essen- 
tial to  accomplish  such  results;  certainly,  it  would  have  been  uneconomical 
and  inefficient  to  have  permitted  the  men  to  be  off  duty,  thereby  causing  a 
shortage  of  necessary  locomotives. 

The  explicit  language  of  rule  6 states  that  Sunday  and  holiday  work  will 
be  required  only  when  absolutely  essential  to  the  continuous  operation  of  the 
railroad ; therefore,  it  seems  within  reason  that  when  it  was  absolutely  neces- 
sary to  dispatch  this  engine  as  soon  as  possible,  as  well  as  take  care  of  the 
other  heavy  demands  of  this  engine-house  force  on  these  days,  it  was  impera- 
tive that  such  a force  of  men  work  as  the  conditions  required.  While  the  work 
on  this  engine  could  not  be  completed  until  such  time  as  the  main  driving 
wheels  and  pistons  were  received  from  Reading  locomotive  shop,  it  is  proved 
by  the  statement  that  such  a number  of  men  were  assigned  to  work  on  this 
engine  every  day  it  was  in  the  engine  house  as  the  available  repair  work  de- 
manded. 

Employees'  'position. — The  following  is  quoted  from  the  employees’ 
position : 

It  further  appears  in  the  management’s  statement  that  the  cylinders  were 
bored  on  Saturday,  December  1,  and  Sunday,  December  2,  while  waiting  for 
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the  driving  wheels  from  the  Reading  locomotive  shop,  and,  further,  that  the 
men  at  Reading  engine  house  started  immediately  on  Saturday,  December  8, 
replacing  main  driving  wheels,  etc.  We  assume,  from  these  statements,  that 
the  driving  wheels:  were  removed  from  the  engine  on  or  about  Wednesday, 
November  28,  and  returned  to  the  engine  house  on  or  about  Friday,  December 
7 ; or,  in  other  words,  according  to  the  statement  it  took  practically  10  days 
to  renew  a main  driving-wheel  center.  Our  reply  to  that  is  that  if  it  was 
absolutely  necessary  to  have  this  engine  for  the  continuous  operation  of  the 
railroad,  the  work  on  the  main  driving-wheel  center,  or  any  other  driving- 
wheel  center  for  that  matter,  could  have  been  done  with  the  facilities  in  the 
Reading  locomotive  shop  in  two  days’  time,  at  the  most.  We  have,  however, 
been  advised  that  the  main  driving  wheels  were  received  at  the  engine  house 
prior  to  Friday,  but  the  big  majority  of  men  were  not  assigned  to  work  on 
the  engine  until  Saturday,  December  8.  It  is  necessary  for  us  to  bring  out  these 
facts  to  show  that  the  engine  was  not  as  essential  to  the  continuous  operation 
of  the  railroad  as  the  carrier  would  try  to  make  it  appear. 

In  connection  with  that,  we  might  say  that  the  carrier  has  30  engines,  all 
built  and  constructed  the  same,  and  it  has  them  classified  and  known  as  the 
class  G-l  engines.  All  of  them  are  tested  with  290  pounds  hydraulic  water 
pressure  and  are  capable  of  carrying  215  pounds  of  steam  pressure.  The  engine 
in  question  is  one  of  them,  and  the  carrier  can  not  make  the  claim  that  this 
particular  engine  was  needed  to  successfully  operate  the  run  it  usually  is 
assigned  to,  because  if  this  engine  was  needed  on  account  of  its  particular  class 
or  construction,  we  can  claim  that  they  had  29  others  of  the  same  class  and 
construction  that  could  have  been  assigned  to  the  run  and  completed  it  just  as 
successfully. 

The  carrier  in  its  statement  admits  that  the  cylinders  were  bored ; however, 
it  does  not  state  that  the  main  rods,  guides,  crossheads,  front  and  back  cylinder 
casings,  and  front  and  back  cylinder  heads  must  be  removed  before  the  cylin- 
ders can  be  bored.  Surely  this  work  can  not  be  considered  as  running  repairs 
essential  to  the  continuous  operation  of  the  railroad. 

Shortly  after  the  present  agreement  was  signed,  orders  were  issued  to  the 
engine-house  foremen  that  they  could  assign  any  man  employed  at  an  engine 
house  who  had  a 365-day  assignment  to  work  of  any  kind  on  a Sunday  or 
holiday,  for  the  reason  that  all  work  at  an  engine  house  was  considered  run- 
ning repairs,  regardless  of  the  nature  of  the  work.  We  claim  that  even 
though  men  are  assigned  to  a 365-day  tour  there  is  work  to  be  performed 
in  an  engine  house  that  can  not  be  considered  as  running  repairs,  and  that 
if  the  employees  are  assigned  to  such  work  on  a Sunday  or  holiday  they  are 
entitled  to  the  punitive  rate  for  such  specific  days.  We  further  contend  that 
running  repairs,  or  work  that  is  absolutely  essential  to  the  continuous  opera- 
tion of  the  railroad,  are  repairs  to  engines  that  are  turned  between  runs. 

If  the  repairs  made  to  this  engine  are  considered  as  coming  within  the  scope 
of  running  repairs,  then  we  might  add  that  many  engines  that  are  required  in 
the  Reading  locomotive  shop  receive  less  repairs  than  this  particular  engine 
did,  and  that  work  performed  on  these  engines  could  also  be  considered  as 
running  repairs. 

Decision . — The  Railroad  Labor  Board  does  not  consider  the  serv- 
ice performed  by  the  employees  in  question  as  coming  within  the 
meaning  or  intent  of  the  language  “necessary  to  the  continuous 
operation  of  the  railroad,”  and  therefore  sustains  the  contention  of 
the  employees. 


DECISION  NO.  3100.— DOCKET  4399 

Chicago,  III.,  March  10,  1925 

Railroad  Yardmasters  of  America  v.  Northern  Pacific  Railway  Co. 

Question. — What  shall  constitute  just  and  reasonable  rules  and 
wages  for  yardmasters? 

Statement. — The  existing  schedule  agreement  which  covers  only 
yardmasters  and  assistant  yardmasters  was  negotiated  and  became 
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effective  September  1,  1923.  At  that  time  ballots  were  distributed 
to  all  general  yardmasters,  assistant  general  yardmasters,  yard- 
masters,  and  assistant  yardmasters,  all  being  given  an  opportunity 
to  express  their  wishes  on  the  matter  of  representation  in  the 
schedule  negotiations.  Few,  if  any,  of  the  general  yardmasters 
voted.  A majority  of  the  assistant  general  yardmasters  voted 
against  representation  by  the  Railroad  Yardmasters  of  America. 
Fifty-five  of  the  ninety-one  ballots  returned  favored  representation 
by  the  Railroad  Yardmasters  of  America. 

On  July  10,  1921,  a committee  of  the  Railroad  Yardmasters  of 
America  served  notice  upon  the  carrier  of  its  desire  to  enter  into 
conference  for  the  purpose  of  negotiating*  a revision  of  the  agree- 
ment to  include  a readjustment  of  salaries,  effective  as  of  September 
1, 1924.  Conferences  were  held  on  September  10, 11, 12,  and  16, 1924, 
during  which  time  the  only  matter  given  consideration  pertained 
to  the  representation  of  yardmasters  and  assistant  yardmasters.  On 
September  16  the  Railroad  Yardmasters  of  America  were  conceded 
the  right  to  represent  these  positions,  and  on  September  IT,  1924, 
the  proposed  revision  of  schedule  rules  was  taken  up.  At  the  con- 
ferences on  September  17,  18,  19,  20,  25,  and  26,  1924,  the  scope  rule 
was  the  only  one  upon  which  any  definite  discussion  was  had,  due 
to  the  fact  that  the  committee  proposed  to  so  revise  the  scope  rule 
as  to  include  general  yardmasters  and  assistant  general  yardmasters, 
claiming  to  hold  authority  to  represent  these  positions.  The  carrier 
refused  to  concede  that  the  committee  had  authority  to  represent 
general  yardmasters  or  authority  to  represent  assistant  general  yard- 
masters  until  these  men  had  been  given  an  opportunity  to  vote  upon 
the  question  of  representation.  By  reason  of  the  committee’s  re- 
fusing to  agree  to  the  taking  of  a secret  ballot  and  the  carrier’s  re- 
fusing to  discuss  the  revision  of  other  rules  until  an  understanding 
could  be  reached  on  the  scope  rule,  negotiations  were  ended  on 
September  26,  1924,  and  the  dispute  was  referred  to  the  Railroad 
Labor  Board  in  ex  parte  form  by  the  Railroad  Yardmasters  of 
America. 

On  November  19,  1924,  the  board  conducted  a hearing  on  this 
docket,  at  which  time  the  representatives  of  both  parties  to  the  dis- 
pute appeared  before  the  board  and  stated  their  views  with  regard 
to  the  question  of  representation,  but  did  not  make  detailed  presenta- 
tion in  connection  with  disputed  rules  other  than  the  scope  rule. 

Opinion. — The  evidence  in  this  docket  clearly  indicates  that  the 
various  rules  in  dispute  have  not  been  definitely  discussed,  with  the 
exception  of  the  scope  rule,  and  that  the  parties  to  this  dispute  have 
not  made  proper  effort  along  lines  already  established  by  the  board 
in  various  decisions  where  a question  of  representation  was  involved 
and  with  which  they  were  familiar,  to  eliminate  any  doubt  that  may 
exist  as  to  the  positions  for  which  the  organization  is  authorized  to 
negotiate  rules  governing  rates  of  pay  and  working  conditions.  The 
board  is,  therefore,  of  the  opinion  that  representatives  of  interested 
parties  should  arrange  for  another  conference  for  the  purpose  of 
either  agreeing  upon  the  positions  that  are  to  be  included  in  their 
revised  schedule  or  to  arrange  for  the  spreading  of  a ballot,  should 
such  action  be  necessary.  In  the  event  it  is  found  advisable  or  nec- 
essary to  conduct  such  an  election,  ballots  should  be  distributed  to 
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all  general  yardmasters,  assistant  general  yardmasters,  yardmasters, 
and  assistant  yardmasters,  except  general  yardmasters  referred  to  in 
Ex  parte  No.  72,  Interstate  Commerce  Commission,  in  order  that 
all  persons  in  this  class  of  service  and  eligible  to  vote  may  express 
their  wishes  in  the  matter  of  representation. 

Decision. — The  question  of  just  and  reasonable  rules  to  govern 
rates  of  pay  and  working  conditions  of  yardmasters  is  remanded 
to  the  parties  in  dispute,  and  they  are  directed  to  reopen  negotiations 
and  proceed  in  accordance  with  the  opinion  herein  expressed  with 
a view  to  agreeing  upon  all,  or  as  many  as  possible,  of  the  questions 
in  dispute.  Any  question  upon  which  an  agreement  is  not  reached, 
after  proper  consideration,  may  be  resubmitted  to  the  Railroad 
Labor  Board  in  accordance  with  the  provisions  of  the  transporta- 
tion act,  1920. 


DECISION  NO.  3101.— DOCKET  4504 

Chicago,  III.,  March  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  Union  Station  Co. 

Question. — Request  of  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees  that  the 
carrier  be  required  to  enter  into . conferences  with  the  committee 
representing  that  organization  for  the  purpose  of  negotiating  an 
agreement  covering  rates  of  pay  and  rules  governing  working  condi- 
tions, and  request  that  the  carrier  be  required  to  refrain  from  con- 
ducting an  illegal  election  to  determine  representation  of  its  clerical 
and  station  forces. 

Statement. — On  September  30,  1924,  the  general  manager  of  the 
Chicago  Union  Station  Co.  issued  a bulletin  to  the  employees  ad- 
vising that  effective  October  1, 1924,  the  carrier  would  assume  operat- 
ing control  of  its  property  and  business  and  that  the  present  per- 
sonnel would  be  transferred  to  the  Chicago  Union  Station  Co.  roster 
with  the  existing  rates  of  pay,  seniority,  and  other  rights  and  would 
be  retained  in  the  service  subject  to  such  changes  as  might  from  time 
to  time  appear  advisable  and  necessary.  On  October  8,  1924,  a peti- 
tion signed  by  480  out  of  approximately  500  employees  affected  was 
presented  to  the  general  manager  of  the  carrier  stating  that  the 
employees  thereby  appointed  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  and 
the  officers  thereof  as  their  accredited  representatives  to  represent 
them  in  all  matters  affecting  their  wages  and  working  conditions, 
and  that  the  organization  would,  through  a properly  constituted 
committee,  make  immediate  request  upon  the  carrier  for  a con- 
ference for  the  purpose  of  negotiating  an  agreement  covering  rules 
and  working  conditions  in  accordance  with  the  principles  laid  down 
in  Decision  No.  119  (II,  R.  L.  B.  87),  as  well  as  for  an  increase  in 
rates  of  pay. 

The  employees  elected  a committee  to  represent  them,  and  on 
October  24,  1922,  the  committee  addressed  a letter  to  the  general 
manager  of  the  carrier  and  requested  a conference  as  provided  for 
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in  section  301  of  the  transportation  act,  1920,  for  the  purpose  of 
negotiating  an  agreement  covering  rules  and  working  conditions  and 
to  secure  an  increase  in  the  rates  of  pay  of  the  employees.  No  reply 
was  received  to  the  letter  and  the  committee  again  addressed  a letter 
to  the  carrier  on  November  11,  1924,  and  urged  the  importance  of 
an  early  conference  for  the  purpose  of  carrying  out  the  wishes  of 
the  employees.  No  reply  was  received  to  that  letter,  and  on  Decem- 
ber 1,  1924,  the  senior  vice  president  of  the  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees addressed  a communication  to  the  general  manager  of  the 
carrier  requesting  a conference  on  the  matters  in  controversy.  On 
December  4,  1924,  that  officer  of  the  organization  called  upon  the 
general  manager  in  an  endeavor  to  secure  a conference,  but  he  was 
advised  by  the  chief  clerk  that  the  general  manager  was  out  of  the 
city  and  would  not  return  before  December  8,  1924. 

On  December  1,  1924,  the  carrier  posted  the  following  bulletin  in 
various  departments: 

The  election  will  be  held  on  Tuesday,  December  16,  1924. 

There  shall  be  five  committeemen  elected  from  among  the  employees  of  those 
classes  to  represent  you  before  the  management  in  matters  affecting  your 
welfare. 

Any  employee  of  those  classes  who  was  in  active  service  on  or  before  Septem- 
ber 1,  1924,  who  is  21  years  of  age  or  over,  and  who  is  an  American  citizen, 
is  eligible  to  hold  office  as  committeeman. 

All  employees  of  those  classes  who  were  in  active  service  on  or  before  De- 
cember 1,  1924,  shall  be  eligible  to  petition  for  candidates  and  vote  at  this 
election. 

Nominations  shall  be  by  petitions  signed  by  not  less  than  15  qualified  voters. 
Blank  forms  of  nominating  petitions  may  be  procured  from  the  heads  of  your 
respective  departments. 

Nominees,  to  have  their  names  placed  on  the  ballot,  must  forward  their 
petitions  so  as  to  reach  the  undersigned  in  Room  288,  New  Station  Building, 
not  later  than  12  o’clock  noon,  Monday,  December  8,  1924. 

The  election  will  be  conducted  by  secret  ballot,  details  of  which,  together 
with  names  of  candidates,  will  be  furnished  in  another  notice  to  be  posted  as 
soon  as  possible  after  close  of  the  nominations. 

The  representatives  of  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees 
state  that  they  have  used  all  means  within  their  command  in  an 
endeavor  to  handle  this  dispute  with  the  carrier  in  accordance  with 
the  provisions  of  the  transportation  act,  1920,  and  the  rules  of  the 
Railroad  Labor  Board,  but  it  is  evident  from  the  bulletin  issued  by 
the  carrier  on  December  1,  1924,  that  it  intends  to  proceed  with  the 
election  in  violation  of  the  transportation  act,  1920,  and  decisions 
of  the  board. 

The  employees  requested  the  board  to  direct  the  carrier  to  refrain 
from  conducting  the  illegal  election  proposed  by  it  and  to  maintain 
status  quo  pending  decision  of  the  board  on  the  dispute,  and  their 
request  was  granted  by  the  board. 

The  representatives  of  the  carrier  stated  at  the  oral  hearing  that 
its  clerical  and  station  employees  had  not  been  represented  by  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees  for  a period  of  approximately  four 
years,  but  instead  they  had  been  dealing  with  the  carrier  through 
their  elected  representatives  under  a plan  of  employee  representa- 
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tion,  during  which  time  mutually  satisfactory  working  conditions 
and  peace  and  harmony  among  the  employees  had  been  maintained ; 
that  a petition  signed  by  546  out  of  a total  of  approximately  750 
employees  in  the  clerical  and  station  forces  was  received  wherein 
they  requested  the  carrier  to  conduct  an  election  by  means  of  a 
secret  ballot  to  select  five  representatives  from  the  employees  to 
meet  with  representatives  of  the  carrier  for  the  purpose  of  negoti- 
ating a schedule  of  rules  and  regulations  and  to  represent  them 
before  the  carrier  in  an  adjustment  of  controversial  matters  and 
mutual  welfare;  and  that  acting  upon  the  request  made  by  the 
employees  in  the  petition  the  carrier  decided  to  conduct  an  election, 
and  on  December  1,  1924,  a bulletin  was  posted  setting  forth  in- 
structions that  would  govern  in  taking  a ballot. 

Decision. — The  Railroad  Labor  Board  decides  that  a secret  ballot 
shall  be  taken  in  accordance  with  the  principles  contained  in  De- 
cisions No.  218  (II,  R.  L.  B.  207)  and  No.  220  (II,  R.  L.  B.  216) 
and  addenda  thereto  to  determine  the  choice  of  a majority  of  these 
employees  as  to  their  representatives. 

A conference  shall  be  held  on  or  before  April  1,  1925,  at  such 
place  as  the  carrier  may  designate  and  of  which  due  notice  shall 
be  given  to  all  interested  parties  for  the  purpose  of  arranging  the 
details  incident  to  spreading,  collecting,  counting,  tabulating,  and 
reporting  the  results  of  the  ballot. 

When  the  ballots  have  been  canvassed  the  result  shall  be  reported 
to  the  Railroad  Labor  Board. 


DECISION  NO.  3102.— DOCKET  4352 

Chicago,  III.,  March  10,  1925 

Railroad  Yardmasters  of  America  v.  Wabash  Railway  Co. 

Question. — Dispute  as  to  certain  rules  governing  working  condi- 
tions of  yardmasters. 

Statement. — The  submission  shows  the  following  rules  proposed 
by  the  carrier  and  the  employees : 

RULES  PROPOSED  BY  THE  CARRIER 

Art.  II  (&).  Each  regularly  assigned  yardmaster  will  have  an  established 
time  to  go  on  duty  and  will  be  paid  a daily  rate  to  cover  all  services  performed. 
This  daily  rate  will  be  based  upon  the  rates  now  in  effect  (or  as  may  be  here- 
inafter established  by  the  United  States  Railroad  Labor  Board)  and  shall  be 
determined  by  multiplying  the  regular  monthly  rate  by  12  and  dividing  the 
result  by  341. 

Art.  IY  ( d ).  In  filling  vacancies  and  new  positions  as  yardmasters,  fitness, 
ability,  and  seniority  shall  govern  and  the  senior  applicant  will  be  given  the 
position,  providing  that  in  the  judgement  of  the  immediate  supervising  officer 
such  applicant  has  the  necessary  fitness  and  ability,  it  being  understood,  how- 
ever, that  the  company  will  reserve  the  right  to  fill  such  positions  with  other 
employees  when  deemed  advisable. 

Art.  VII  ( g ).  Yardmasters  regularly  assigned  seven  days  per  week  will  be 
granted  two  rest  days  per  month  without  loss  of  pay. 

Note. — Payment  for  two  rest  days  per  month  is  provided  for  by  using  341 
as  a divisor  instead  of  365  in  fixing  the  daily  rate  referred  to  in  Article  II, 
paragraph  (6). 
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RULES  PROPOSED  BY  THE  EMPLOYEES 

Art.  II  (&).  Each  regularly  assigned  yardmaster  will  have  an  established 
time  to  go  on  duty  and  will  be  paid  a daily  rate  which  shall  be  determined  by 
multiplying  the  regular  monthly  rate  by  12  and  dividing  the  result  by  306. 

Art.  IV  ( d ).  In  filling  vacancies  and  new  positions  as  yardmasters,  fitness, 
ability,  and  seniority  shall  govern  and  the  senior  applicant  will  be  given  the 
position  providing  that  in  the  judgment  of  the  immediate  supervising  officer 
such  applicant  has  the  necessary  fitness  and  ability. 

Art.  VII  (g).  Yardmasters  regularly  assigned  seven  days  per  week  will 
be  granted  one  rest  day  a week  without  loss  of  pay. 

Art.  IX.  Vacations. — Yardmasters  who  have  been  in  service  as  such  con- 
tinuously for  one  year  or  more  will  be  granted  14  days  vacation  with  pay  each 
year. 

Decision. — The  Railroad  Labor  Board  decides: 

(1)  Art.  II  ( b ).  Each  regularly  assigned  yardmaster  will'  have  an 
established  time  to  go  on  duty  and  will  be  paid  a daily  rate  which 
shall  be  determined  "by  multiplying  the  regular  monthly  rate  by  12 
and  dividing  the  result  by  341. 

(2)  Art.  IV  (d).  Rule  as  proposed  by  the  employees  was  agreed  to 
at  the  hearing. 

(3)  Art.  VII  ( g ).  Yardmasters  regularly  assigned  seven  days  per 
week  will  be  granted  two  rest  days  per  month  without  loss  of  pay. 

(4)  The  question  of  vacations  is  remanded  to  the  interested  parties 
for  further  conference. 


DECISION  NO.  3103.— DOCKET  4353 
Chicago,  III.,  March  10,  1925 

Railroad  Yardmasters  of  America  v.  Wabash  Railway  Co. 

Question. — ( a ) What  rate  of  pay  shall  apply  to  yardmasters  on 
the  Wabash  Railway,  effective  September  1,  1924? 

( b ) What  rate  of  pay  should  have  been  applied  since  July  1,  1921, 
according  to  Decision  No.  147  (II,  R.  L.  B.  133)  and  agreement  en- 
tered into  between  the  parties  above  named? 

Statement. — In  connection  with  question  (a),  the  organization 
party  hereto  has  not  made  a request  upon  the  carrier  for  a specific 
rate  of  pay,  nor  is  there  a dispute  properly  before  the  board  on  this 
question. 

In  connection  with  question  (6),  the  board  does  not  find  that  the 
carrier  has  violated  the  provisions  of  the  agreement  entered  into 
July  1,  1921. 

The  case  as  presented  by  the  organization  party  hereto  clearly 
indicates  that  the  dispute  has  not  been  handled  in  conformity  with 
the  provisions  of  the  transportation  act,  which  is  evidenced  by  the 
fact  that  it  has  filed  no  specific  claim,  either  with  the  carrier  or  this 
board,  relative  to  the  matters  complained  of. 

Decision. — (a)  The  dispute  on  this  question  is  not  properly  before 
the  board,  and  is,  therefore,  dismissed. 

(b)  No  specific  claim  is  before  the  board  as  to  the  rate  of  pay  that 
should  have  been  in  effect  during  the  period  in  question,  nor  is  there 
any  evidence  to  show  that  the  carrier  has  violated  the  provisions  of 
the  agreement  entered  into  July  1,  1921. 

56122—26 28 
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DECISION  NO.  3104.— DOCKET  3036 

Chicago,  III.,  March  10,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Boston  & Maine  Railroad 

Question. — Dispute  as  to  interpretation  of  Memorandum  15/40, 
United  States  Railroad  Administration,  relative  to  what  rate  shall 
apply  to  wreck  trains  and  snow  plows. 

Opirdon. — Sections  302  and  303  of  the  transportation  act,  1920, 
provide  for  the  establishment  of  adjustment  boards  by  agreement 
of  carriers  and  their  employees,  such  boards  to  have  jurisdiction  of 
disputes  “involving  only  grievances,  rules,  or  working  conditions.” 

At  the  time  the  dispute  involved  herein  was  submitted  to  the 
Railroad  Labor  Board  there  existed,  and  there  still  exists,  a board 
of  adjustment  which  had  been  set  up  by  agreement  to  which  the 
carrier  and  the  organizations  above  named  were  parties,  which 
board  of  adjustment  had  jurisdiction  of  said  dispute  under  the  pro- 
visions of  the  transportation  act. 

The  Railroad  Labor  Board  had  no  jurisdiction  of  said  dispute 
unless  and  until  the  adjustment  board  had  failed  to  reach  a decision 
thereof  or  it  was  apparent  that  it  would  so  fail. 

It  was  therefore  the  duty  of  the  parties  hereto  to  submit  the  dis- 
pute to  said  adjustment  board. 

While  it  is  true  that  the  parties  jointly  submitted  this  dispute  to 
the  Railroad  Labor  Board,  such  joint  submission  could  not  affect 
the  statutory  jurisdiction  of  the  adjustment  board  or  the  Railroad 
Labor  Board. 

Decision. — Case  dismissed. 


DECISION  NO.  3105.— DOCKET  2734 

Chicago,  lit,  March  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Houston 
& Texas  Central  Railroad  Co. 

Question. — Proper  rates  of  pay  for  conductors  and  brakemen 
under  Supplements  16  and  25  to  General  Order  No.  27,  United 
States  Railroad  Administration,  and  Decision  No.  2 of  the  United 
States  Railroad  Labor  Board.  (I,  R.  L.  B.  13.) 

Statement. — Evidence  presented  in  this  case  indicates  that  con- 
ductors and  brakemen  in  local-freight  service  on  the  Houston  & 
Texas  Central  Railroad  have  been  paid  as  follows : 


Wage  authority 

Conductors 

Brakemen 

Per 

month 

Per  100 
miles 

Per 

month 

Per  100 
miles 

Under  schedule  prior  to  General  Order  No.  27 

$139. 15 
166. 75 

$90. 45 
124. 10 

Under  General  Order  No.  27. 

Under  Supplements  16  and  25  to  General  Order  No.  27  1 

Under  Decision  No.  2,  Railroad  Labor  Board 

$5. 92 
6. 96 
6. 32 

$4.48 
5.  52 
4.88 

Under  Decision  No.  147,  Railroad  Labor  Board 

1 Where  the  mileage  made  at  the  principal  rates  does  not  produce  an  amount  equaling  or  exceeding  the 
former  daily  trip  allowance,  former  daily  trip  allowance  will  be  made:  Conductors,  $6,355;  brakemen,  $4,76 . 
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In  applying  provisions  of  Supplement  16  to  General  Order  No.  27 
of  the  United  States  Railroad  Administration  the  carrier  established 
the  mileage  rates  as  named  in  the  supplement  but  continued  to  pay 
the  former  daily  trip  allowance  where  the  mileage  made  did  not 
produce  an  amount  equaling  or  exceeding  the  former  daily  trip  al- 
lowance. The  employees  contend  that  in  applying  Supplement  16 
the  former  daily  trip  allowance  of  $6,355  for  conductors  and  $4.76 
for  brakemen  should  have  been  established  as  the  mileage  rate  for 
100  miles  or  less,  with  overtime  at  one-eighth  of  the  daily  rate. 

Supplement  25  to  General  Order  No.  27  did  not  change  mileage 
and  daily  rates  established  under  Supplement  16. 

In  applying  Decision  No.  2 of  the  Railroad  Labor  Board  the  car- 
rier added  $1.04  to  the  conductors’  mileage  rate  of  $5.92,  making  it 
$6.96  per  100  miles,  and  added  $1.04  to  the  brakemen’s  mileage  rate 
of  $4.48,  making  it  $5.52  per  100  miles.  Employees  contend  that 
the  $1.04  increase  authorized  in  Decision  No.  2 should  have  been 
added  to  the  conductors’  rate  of  $6,355  producing  a rate  of  $7,395 
per  100  miles  and  to  the  brakemen’s  rate  of  $4.76,  producing  a rate 
of  $5.80  per  100  miles. 

In  applying  Decision  No.  147  of  the  Railroad  Labor  Board  (II, 
R.  L.  B.  133),  the  carrier  decreased  conductors’  rate  from  $6.96  to 
$6.32  per  100  miles  and  the  brakemen’s  rate  from  $5.52  to  $4.88  per 
100  miles.  Employees  contend  that  conductors’  rate  should  have 
been  reduced  from  $7,395  to  $6,755  per  100  miles  and  brakemen’s 
from  $5.80  to  $5.16  per  100  miles. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
has  properly  established  rates  for  local-freight  conductors  and 
brakemen  under  Article  IX,  paragraph  (a)  of  Supplement  16  to 
General  Order  No.  27  of  the  United  States  Railroad  Administration 
and  interpretations  thereon,  and  further  decides  that  the  increases 
authorized  by  Decision  No.  2 should  have  been  added  to  the  5.92 
cents  mileage  rate  for  conductors  and  4.48  cents  mileage  rate  for 
brakemen  and  to  the  $6,355  trip  rate  for  conductors  and  the  $4.76 
trip  rate  for  brakemen  in  effect  March  1,  1920. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

First,  in  order  that  those  interested  in  the  decision  may  under- 
stand what  is  involved  in  the  dispute,  the  positions  of  the  employees 
and  carrier  as  submitted  to  the  board  in  writing  are  quoted,  as 
follows : 

Employees'  position. — Just  prior  to  the  issuance  of  General  Order  No.  27  of 
the  United  States  Railroad  Administration  the  carrier  paid  its  local-freight 
conductors  $139.15  and  its  brakemen  $90.45  per  month,  respectively. 

Under  General  Oders  No.  27  these  monthly  rates  were  increased  as  follows : 
Conductors,  $165.75 ; barkemen,  $124.10 ; overtime  after  eight  hours. 

These  rates  having  been  established  under  General  Order  No.  27,  were  con- 
tinued in  effect  until  January  1,  1919,  on  which  date  Supplement  16  to  General 
Order  No.  27  became  effective  which  placed  all  Houston  & Texas  Central  local- 
freight  runs  on  a mileage  basis,  at  the  following  rates:  Conductors  6.355  per 


420 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3105] 


mile,  $6,355  per  100  miles;  brakemen  4.76  per  mile,  $4.76  per  100  miles;  100 
miles  or  less,  8 hours  or  less,  to  constitute  a day ; overtime  one-eighth  of  the 
daily  rate. 

Since  Supplement  25  was  issued  the  carrier  has  been  paying  certain  local 
runs  on  the  basis  of  5.92  per  mile  for  conductors  and  4.48  per  mile  for  brake- 
men,  which  the  employees  contend  is  a violation  of  the  wage  orders  and  cur- 
rent agreement  of  which  said  orders  have  become  a part. 

The  employees  further  contend  that  the  Houston  & Texas  Central  manage- 
ment has,  in  direct  violation  of  Decision  No.  2,  failed  to  apply  the  $1.04  in- 
crease granted  the  employees  under  said  decision  to  the  conductor’s  rate  of 
$6,355  and  to  the  brakemen’s  rate  of  $4.76. 

We  ask,  therefore,  in  justice  to  the  conductors  and  brakemen,  that  your 
honorable  board  consider  and  dispose  of  this  just  claim  at  the  earliest  possible 
moment  in  order  that  the  employees  concerned  in  this  controversy  may  enjoy 
all  of  the  benefits  provided  for  under  Decision  No.  2 which  we  believe  records 
in  our  possession  will  prove  the  Houston  & Texas  Central  management  has 
deliberately  undertaken  to  euchre  them  out  of  under  its  own  usual  arbitrary, 
technical  interpretations,  and  which  has  brought  widespread  and  general  dis- 
satisfaction throughout  the  Houston  & Texas  Central  and  Southern  Pacific 
lines  of  railways. 

Carrier's  position. — The  claim  of  the  employees  involves  application  of 
Supplement  16  to  General  Order  No.  27,  United  States  Railroad  Administra- 
tion effective  January  1,  1919,  to  local  service  working  calendar  working  days 
of  the  month.  The  schedule  covering  conductors  and  brakemen  which  was  in 
effect  January  1,  1918,  the  effective  date  of  General  Order  No.  27,  provided  for 
paying  conductors  and  brakemen  in  local  service  as  follows : 

“Pay  of  conductors  and  brakemen  on  local  trains  will  be  $139.15  per  month 
for  conductors  and  $90.45  per  month  for  brakemen.  Eight  hours  or  less  to 
constitute  a day’s  work.  These  rates  based  on  the  calendar  working  days  of 
the  month.” 

General  Order  No.  27  increased  the  monthly  rate  of  $139.15  to  $165.75  for 
conductors,  and  rate  of  $90.45  to  $124.10  for  brakemen.  The  rates  of  the 
schedule  in  effect  January  1,  1918,  and  the  rates  established  under  General 
Order  No.  27  were  monthly  rates  and  were  allowed  without  regard  to  mileage 
made.  Some  of  the  local  runs  made  daily  mileage  in  excess  of  100  miles  and 
other  local  runs  made  less  than  100  miles  per  day,  but  on  all  of  the  runs  the 
monthly  rate  and  daily  allowance  was  the  same. 

Article  IX.  (a)  of  Supplement  16  to  General  Order  No.  27  reads  as  follows: 

“All  service  which  prior  to  the  effective  date  of  this  order  was  paid  on  a 
monthly,,  daily,  or  trip  basis,  shall  be  established  upon  a mileage  basis  and 
paid  the  rates  according  to  class  of  service  and  operated  under  the  rules  herein 
provided.” 

The  carrier  placed  this  service  on  a mileage  basis  in  conformity  with  said 
paragraph  ( a ),  arriving  at  the  trip  rate  in  accordance  with  the  method 
outlined  in  question  91  of  Interpretation  1 to  Supplement  16.  By  multiplying 
the  monthly  rate  by  12  and  dividing  by  the  days  of  the  assignment,  we  secured 
a trip  rate  of  $6,355  for  conductors  and  $4.76  for  brakemen.  The  mileage  rate 
of  $5.92  for  conductors  and  $4.48  for  brakemen  as  specified  in  the  supplement 
were  applied  to  this  local  service,  but  where  the  mileage  at  these  rates  pro- 
duced less  than  $6,355  and  $4.76,  respectively,  former  daily  trip  allowance  of 
$6,355  and  $4.76  was  made  in  accordance  with  question  84  and  the  decision 
thereunder  of  Interpretation  1 to  Supplement  16,  which  reads  as  follows : 

“ Question  84. — Should  all  service,  both  passenger  and  freight,  formerly  paid 
on  a monthly,  daily,  or  trip  basis,  be  established  upon  the  mileage  basis  and 
paid  the  rates  provided,  regardless  of  the  fact  that  this  may  in  some  cases 
effect  a reduction  in  present  compensation? 

“ Decision . — The  rates  of  the  order  shall  apply  for  the  respective  classes  of 
service,  but  former  higher  rates  shall  be  retained.” 

The  trip  allowance  prior  to  Supplement  16  was  $6,355  for  conductors  and 
$4.76  for  brakemen.  This  applied  regardless  of  miles  made.  Crews  making 
less  than  100  miles  and  crews  making  125  miles  or  over  were  paid  the  same 
trip  allowance. 

Supplement  25,  which  was  effective  December  1,  1919,  did  not  change  mileage 
and  daily  rates  established  under  Supplement  16.  Under  Supplements  16  and 
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25  the  following  tabulation  for  this  local  service  was  set  up  (the  days  per 
month  are  the  calendar  working  days)  : 


Conductors 

Brakemen 

District 

Mileage 

rate 

Prorata 
per  hour 

Overtime 
per  hour 

Mileage 

rate 

Prorata 
per  hour 

Overtime 
per  hour 

Hearne-Mexia .. 

Cents 

5.92 

$0.79)4 

$1. 19)4 

Cents 
4. 48 

$0.59  )4 

$0.89)4 

Mexia-Ennis .. ... 

5. 92 

• 79  H 

1. 19)4 

4. 48 

• 59)4 

. 89)4 

Ennis-Dallas 

5.92 

.79K 

1. 19J4 

4. 48 

.69  )4 

. 89)4 

Dallas-Denison 

5.92 

.79)4 

1. 19)4 

4. 48 

• 59  )4 

• 89)4 

Ennis-Fort  Forth 

5.  92 

• 79  )4 

1. 19)4 

4. 48 

.59)4 

.89J4 

Hempstead-Austin 

5.92 

.79  H 

1. 19)4 

4. 48 

.59  )4 

.8914 

Austin- Llano .. 

5.93 

.79^ 

1. 19)4 

4. 48 

.59)4 

.8914 

Bremond-Waco 

5. 92 

.79)4 

1. 19  H 

4. 48 

• 59  H 

.8914 

Mexia-Nelleva  cut-ofi  (mixed  local) 

5.  92 

• 79H 

1. 19)4 

4. 48 

• 59H 

• 8914 

Note.— It  is  understood  where  the  mileage  made  at  the  prescribed  rates  does  not  produce  an  amount 
equaling  or  exceeding  the  former  daily  trip  allowance,  former  daily  trip  allowance  as  follows  will  be  made : 
For  runs  above  listed,  conductors,  per  trip,  $6,355;  brakem3n,  per  trip,  $4.76. 


This  tabulation  was  accepted  by  the  general  chairman  representing  con- 
ductors and  brakemen,  and  the  carrier  did  not  receive  advice  that  the  gen- 
eral committee  took  exceptions  to  the  rates  tabulated  until  July  8,  1920,  at 
which  time  the  chairman  of  the  Order  of  Railway  Conductors  advised  that 
the  general  committee  claimed  a mileage  rate  of  $6,355  per  100  miles,  miles 
in  excess  of  100  to  be  paid  for  prorata.  The  carrier  declined  to  meet  this 
request  in  view  of  the  provisions  of  question  84  of  Interpretation  1 to  Sup- 
plement 16,  and  the  fact  that  the  rates  at  that  time  in  effect  were  the  rates 
established  by  the  United  States  Railroad  Administration,  and  the  committee 
referred  the  question  to  Railway  Board  of  Adjustment  No.  1 for  decision,  the 
dispute  being  docketed  as  case  No.  27/495.  Under  date  of  January  8,  1921, 
Railway  Board  of  Adjustment  No.  1 rendered  the  following  decision  : 

“ Decision. — It  developed  at  the  hearing  in  Washington  that  this  contro- 
versy arose  subsequent  to  March  1,  1920,  the  date  on  which  the  railroads  were 
released  from  Federal  control. 

“ The  board  has  no  authority  to  handle  cases  arising  on  or  after  March  1, 
1920,  and  the  case  is  therefore  dismissed  for  lack  of  jurisdiction.” 

In  applying  Decision  No.  2 of  the  Railroad  Labor  Board,  effective  May  1, 
1920,  the  increases  provided  therein  were  added  to  the  mileage  rate  established 
during  the  period  of  Federal  control,  and  in  effect  at  12.01  a.  m.,  March  1, 
1920.  The  mileage  rates  as  established  under  Decision  No.  2 were : Conduc- 
tor, $6.96 ; brakeman,  $5.52.  Under  Decision  No.  147  the  mileage  rates  were 
reduced  to : Conductor,  $6.32 ; brakeman,  $4.88. 

The  carrier  holds  that  for  the  following  reasons  there  is  no  basis  for  the 
claim  filed  by  the  organization,  and  that  the  case  should  be  forthwith  dis- 
missed : 

1.  That  the  rates  properly  applicable  under  Supplement  16,  effective  Janu- 
ary 1,  1919,  and  continued  by  Supplement  25,  effective  December  1,  1919,  were 
properly  applied,  and  were  the  rates  in  effect  at  12.01  a.  m.,  March  1,  1920. 

2.  That  the  case  is  not  subject  to  reference  to  the  United  States  Railroad 
Labor  Board  in  that  it  grows  out  of  occurrences  during  the  period  of  Federal 
control  and  prior  to  the  promulgation  of  the  transportation  act.  The  Labor 
Board  has  ruled  in  a number  of  cases  that  the  transportation  act  was  not 
intended  to  have  a retroactive  or  retrospective  effect,  and  that  cases  involv- 
ing occurrences  prior  to  the  promulgation  of  the  transportation  act  were  not 
subject  to  review  and  decision  by  the  board. 

3.  That  the  management  of  the  Houston  & Texas  Central  Railroad  Co.  con- 
tinued, in  accordance  with  the  transportation  act,  the  rates  of  pay  for  con- 
ductors and  brakemen  in  local  service  that  were  handed  down  by  the  United 
States  Railroad  Administration  that  it  found  in  effect  at  12.01  a.  m.,  March 
1,  1920,  when  the  railroad  was  turned  over  by  the  officers  of  the  Railroad 
Administration  to  the  managing  officers  of  the  corporation,  and  that  Decision 
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No.  2 of  the  Railroad  Labor  Board  provided  that  increases  contained  therein 
would  be  added  to  the  rates  established  by  or  under  the  authority  of  the 
United  States  Railroad  Administration.  The  United  States  Railroad  Labor 
Board,  in  its  Interpretation  2 to  Decision  No.  2,  issued  under  date  of  October 
14,  1920,  outlined  that  the  phrase  reading,  “ the  rates  established  by  or  under 
the  authority  of  the  United  States  Railroad  Administration,”  meant  the  rates 
in  effect  at  12.01  a.  m.,  March  1,  1920.  In  subsequent  decisions  the  board 
made  it  clear  that  the  rates  in  effect  March  1,  1920,  when  the  railroads  were 
returned  from  Federal  operation  to  the  officers  of  the  various  corporations, 
would  be  used  in  determining  rates  of  pay  to  be  allowed  under  Decision  No. 
2.  In  this  connection  special  attention  is  called  to  Decision  No.  92  (II,  R. 
L.  B.  70),  issued  under  date  of  March  4,  1921,  by  the  United  States  Railroad 
Labor  Board,  which  decision  provided  that  certain  employees  of  the  Delaware, 
Lackawanna  & Western  Railroad  Co.  had  been  erroneously  classified  during 
the  period  of  Federal  control,  nevertheless  continuing  as  the  basis  for  estab- 
lishing the  rates  under  Decision  No.  2 those  rates  that  were  in  effect  at  12.01 
a.  m.,  March  1,  1920.  The  Houston  & Texas  Central  Railroad  Co.,  through 
its  managing  officers,  has  fully  complied  with  the  decisions  and  orders  re- 
ferred to. 

From  the  foregoing  it  is  clear  that  the  employees  made  claim  that 
the  United  States  Eailroad  Administration  established  a rate  of 
$6,355  for  conductors  and  $4.76  for  brakemen,  to  which  should  be 
added  the  $1.04  increase  established  by  Decision  No.  2 of  this  board. 

The  carrier  sets  up  with  clarity  that  the  existing  rates  and  appli- 
cation on  its  line  prior  to  the  issuance  of  Supplements  16  and  25 
to  General  Order  No.  27  were  on  a monthly  rate  basis  and  in  their 
actual  application,  on  trips  of  from  considerably  less  than  100  miles 
to  those  materially  exceeding  100  miles,  were,  conductors  $6,355  per 
trip,  brakemen  $4.76  per  trip,  which  rates  are  arrived  at  by  dividing 
the  monthly  rates,  regardless  of  mileage,  by  the  number  of  calendar 
days  in  the  month. 

In  the  issuance  of  Supplements  16  and  25  to  General  Order  No. 
27,  the  Eailroad  Administration,  after  ordering  that  all  practices  in 
effect  of  paying  train-service  employees  on  a monthly  or  trip  basis 
be  discontinued  and  establishing  in  lieu  thereof  mileage  basis  rates, 
provided,  however,  that  higher  rates  should  be  retained  so  as  to 
guard  against  any  reduction  in  compensation. 

In  the  case  above  mentioned  the  monthly  or  trip  rates  were  higher 
than  the  mileage  rates  established  by  the  Eailroad  Administration 
for  this  service,  and  therefore  the  former  higher  rates  were  retained. 

To  the  dissenters  it  is  clear  that  the  intention  of  the  Eailroad 
Administration  in  ordering  rates  such  as  the  $6,355  and  $4.76  above 
referred  to  retained  as  higher  rates,  that  they  would  be  retained  only 
until  such  time  as  they  would  be  superseded  due  to  subsequent  in- 
creases in  pay  being  made  which  would  make  the  rates  of  pay  on  the 
established  mileage  basis  equal  to  or  higher  than  the  former  monthly 
or  trip  rates,  which  is  apparent  in  the  action  taken  by  the  issuance  of 
Supplement  15  to  General  Order  No.  27  as  it  applied  to  the  rates  of 
pay  of  engineers  and  firemen. 

It  is  our  opinion  that  the  majority  of  the  board  when  authorizing 
as  it  did  the  increase  of  $1.04  per  100  miles  to  the  mileage  rate  of 
$5.92  for  conductors  and  $4.48  for  brakemen  (which  the  carrier  put 
into  effect),  did  everything  that  in  justice  could  be  done.  The  $6,355 
trip  rate  for  conductors  and  $4.76  trip  rate  for  brakemen  were 
ordered  retained  by  the  Eailroad  Administration  so  long  as  the 
mileage  rate  per  100  miles,  established  by  its  orders,  was  less  than 
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the  former  trip  rates.  In  the  application  of  Decision  No.  2 of  the 
board  to  the  so-called  and  recognized  standard  mileage  rates  estab- 
lished by  the  Railroad  Administration,  i.  e.,  rates  of  $5.92  for  con- 
ductors and  $4.48  for  brakemen  in  local  or  Avay  freight  service, 
the  new  rates  put  into  effect  by  the  carrier,  $6.96  for  conductors 
and  $5.52  for  brakemen,  were  higher  than  and,  therefore  superseded, 
the  trip  rates  of  $6,355  and  $4.16  that  had  been  retained. 

In  our  judgment  it  was  not  the  intention  of  the  board  at  the  time 
it  issued  Decision  No.  2 to  increase  “trip  rates”  as  herein  referred 
to  and  as  increased  by  the  decisions  of  the  majority  of  the  board  in 
this  case. 

The  majority  of  the  board  has  seen  fit  to  go  beyond  the  request  of 
the  employees  in  deciding  a question  that  was  not  before  the  board. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

Decision  No.  2,  promulgated  by  the  Board,  which  became  effective 
May  1,  1920,  provides  that  the  increases  authorized  thereby  are  to 
be  added  to  the  rates  established  by  or  under  the  authority  of  the 
United  States  Railroad  Administration.  The  United  States  Rail- 
road Administration  in  its  Supplement  16  to  General  Order  No.  27, 
Article  IX,  paragraph  (&),  established  the  mileage  basis  of  pay  for 
all  service  which  prior  to  the  effective  date  of  that  order  was  paid 
on  a monthly,  daily,  or  trip  basis.  Prior  to  the  effective  date  of  that 
supplement  local-freight  conductors  of  the  carrier  involved  in  this 
dispute  were  paid  $165.75  and  brakemen  $124.10  per  month.  In 
converting  those  monthly  rates  into  the  mileage  basis  the  method 
outlined  in  question  91  and  decision  thereon  of  Interpretation  1 to 
Supplement  16  to  General  Order  No.  27  was  followed  by  the  car- 
rier, which  produced  a rate  of  $6,355  per  day  for  conductors  and 
$4.76  per  day  for  brakemen.  These  rates,  being  higher  than  the 
daily  rates  established  by  Article  V,  section  (b)  of  that  supplement, 
were  retained,  the  retention  of  higher  rates  being  permitted  by  ques- 
tion 84  and  decision  thereon  of  Interpretation  1 to  Supplement  16 
to  General  Order  No.  27. 

It  is  clearly  evident  from  the  foregoing  that  the  rates  of  $6,355 
per  day  for  conductors  and  $4.76  per  day  for  brakemen  were  estab- 
lished by  or  under  the  authority  of  the  United  States  Railroad  Ad- 
ministration and  should,  therefore,  be  increased  $1.04  per  day,  as 
provided  by  Article  VII,  section  3,  of  Decision  No.  2 of  the  Board. 

The  Board  has  strictly  adhered  to  adding  the  increases  authorized 
by  its  decisions  to  the  rates  established  by  or  under  the  authority  of 
the  United  States  Railroad  Administration,  having  since  its  incep- 
tion followed  that  method,  as  is  evidenced  by  the  following  inter- 
pretations the  Board  has  promulgated  on  Decision  No.  2 : 

Interpretation  5 to  Decision  No.  2 (I,  R.  L.  B.  81.) 

Interpretation  6 to  Decision  No.  2.  (I,  R.  L.  B.  82.) 

Interpretation  7 to  Decision  No.  2.  (I,  R.  L.  B.  82.) 

Interpretation  10  to  Decision  No.  2.  (I,  R.  L.  B.  83.) 

Interpretation  11  to  Decision  No.  2.  (I,  R.  L.  B.  84.) 
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The  employees  made  request  (p.  27  of  the  record)  that  the  increase 
of  $1.04  per  day  as  authorized  by  Decision  No.  2 should  be  added 
to  the  rates  of  $6,355  per  100  miles  or  less  for  conductors  and  $4.76 
per  100  miles  or  less  for  brakemen,  which  would  produce  a rate  of 
$7,395  per  100  miles  or  less  for  conductors  and  $5.80  per  100  miles 
or  less  for  brakemen.  The  majority  of  the  Board  have  therefore 
not  gone  beyond  the  request  of  the  employees  in  rendering  their 
decision,  and  the  decision  is  in  accord  with  the  intent  and  purpose  of 
Decision  No.  2 and  interpretations  thereon. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3106.— DOCKETS  4010,  4226,  4255,  4289 
Chicago,  III.,  March  11,  1925 

American  Train  Dispatchers’  Association  v.  Denver  & Rio  Grande  Western 

Railroad  System  et  al. 

Subject  of  the  dispute . — This  decision  is  upon  a series  of  contro- 
versies or  disputes  between  the  employees  represented  by  the  organi- 
zation and  the  carriers  named  below.  The  dispute  involves  a request 
from  the  organization  for  adjustment  in  rates  of  pay  and  certain 
changes  in  rules  and  working  conditions. 

Parties  to  the  dispute. — The  organization  and  carriers  parties 
hereto  are  as  follows : 


1.  ORGANIZATION 

American  Train  Dispatchers’  Association. 

2.  CARRIERS 

Denver  & Rio  Grande  Western  Railroad  system. 

Rio  Grande  Southern  Railroad  Co. 

Erie  Railroad  Co. 

Kansas  City  Southern  Railway  Co. 

Minnesota  & International  Railway  Co. 

Big  Fork  & International  Falls  Railway. 

Missouri-Kansas-Texas  Railroad  Co. 

Missouri-Kansas-Texas  Railroad  Co.  of  Texas. 

Northern  Pacific  Railway  Co. 

Southern  Pacific  Co.  (Pacific  system). 

Wabash  Railway  Co. 

Nature  of  the  proceedings. — In  conformity  with  the  provisions  of 
the  transportation  act,  1920,  the  carriers  and  employees  named  herein 
have  held  or  attempted  to  hold  conferences  on  the  subject  matter  of 
the  dispute  covered  herein,  and  all  controversies  not  having  been 
decided  in  such  conferences  were  referred  to  the  Railroad  Labor 
Board  for  decision.  The  parties  hereto  made  a full  presentation  to 
the  board  of  their  contentions  and  argument,  both  oral  and  written. 

History  of  the  dispute. — The  dispute  upon  which  this  decision  is 
predicated  covered  requests  for  substantial  increases  in  the  rates  of 
pay  of  chief,  assistant  chief,  and  trick  train  dispatchers ; also  requests 
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for  a rule  providing  for  annual  vacation  with  pay,  and  the  estab- 
lishment of  a 306-day  divisor  on  certain  carriers,  as  well  as  punitive 
pay  on  relief  days  when  worked. 

Under  date  of  June  21,  1923,  the  Railroad  Labor  Board  promul- 
gated Decision  No.  1830,  covering  a dispute  between  the  American 
Train  Dispatchers’  Association  and  certain  carriers.  The  majority 
of  the  carriers  parties  to  this  dispute  are  listed  in  that  decision.  De- 
cision No.  1830,  referred  to,  embodied  the  following: 

REST  DAYS  AND  RELIEF  SERVICE 

Regularly  assigned  train  dispatchers  shall  be  relieved  on  each  of  the  follow- 
ing holidays  or  a day  in  lieu  thereof,  namely,  New  Year’s  Day,  Washington’s 
Birthday,  Decoration  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving  Day,  and 
Christmas.  If  a regularly  assigned  train  dispatcher  is  required  to  work  on 
such  holidays  and  is  not  afforded  a relief  day  in  lieu  thereof,  extra  compensa- 
tion will  be  allowed  at  the  pro  rata  rate. 

The  individual  employee  should  confer  with  his  immediate  superior  to  deter- 
mine if  and  when  such  relief  days  can  or  will  be  taken. 

RATES  AND  APPLICATION  OF  PAY 

When  necessary  to  fix  a daily  rate  of  pay  it  shall  be  determined  by  multi- 
plying the  regular  monthly  rate  by  12  and  dividing  the  result  by  306. 

* * * * * * * 

Request  of  employees  for  a vacation  rule  is  denied.  (IY,  R.  L.  B.  390.) 

Some  time  prior  to  December  9,  1923,  the  organization  party 
hereto  presented  to  certain  carriers  requests  for  increases  in  rates  of 
pay.  Conferences  were  held,  and  upon  failure  to  reach  an  agree- 
ment the  disputes  were  referred  to  the  Railroad  Labor  Board  for 
decision. 

Under  date  of  December  5,  1923,  the  Railroad  Labor  Board  ren- 
dered Decision  No.  2053,  incorporating  the  following  statement  and 
decision : 

Statement. — During  the  current  year  24  of  the  201  Class  I carriers  have,  by 
agreement,  increased  the  rate  of  pay  of  dispatchers.  In  the  case  before  the 
board  the  employees  of  this  class  of  23  carriers  are  asking  for  increases. 

Such  increases  as  may  be  justifiable  are  matters  of  readjustment  based  upon 
local  conditions  on  a given  carrier.  The  evidence  before  the  board  is  not  of 
such  a detailed  nature  as  to  enable  the  board  to  intelligently  differentiate  be- 
tween the  carrier  where  such  a readjustment  is  desirable  and  the  carrier 
where  it  is  not  desirable  and  to  effectuate  the  readjustment  where  necessary. 
There  is  also  evidence  to  indicate  that  a proper  effort  has  not  been  made  on 
some  of  the  carriers  to  reach  an  agreement.  Where  such  is  the  case,  the 
parties  are  reminded  that  the  transportation  act,  1920,  contemplates  that 
negotiations  should  be  conducted  with  the  good  faith  essential  to  the  attain- 
ment of  results. 

Decision. — The  various  disputes  embraced  herein  are  therefore  remanded  to 
the  parties  with  the  understanding  that  any  agreements  arrived  at  shall  be 
made  effective  December  1,  1923.  (IY,  R.  L.  B.  787.) 

All  of  the  carriers  parties  to  the  present  dispute,  with  the  excep- 
tion of  two,  were  listed  in  Decision  No.  2053. 

The  board  has  given  due  consideration  to  the  elements  incorpo- 
rated in  the  transportation  act,  1920,  which  it  is  required  to  consider 
in  rendering  decision,  and  is  of  the  opinion  that  in  view  of  the 
adjustments  made  by  a large  number  of  the  carriers  and  their  em- 
ployees in  this  class  of  service,  which  adjustments  established  higher 
rates  of  pay  in  the  respective  territories  than  exist  on  the  carriers 
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parties  to  this  dispute,  the  employees  involved  herein  are  entitled 
to  consideration  in  the  matter  of  wage  adjustment  to  reestablish 
relative  conditions  existing  prior  to  the  recent  adjustments  referred 
to.  It  is  on  this  basis  that  the  increases  hereinafter  specified  are 
predicated,  “ except  for  the  Minnesota  & International  Railway  and 
the  Big  Fork  & International  Falls  Railway,  for  which  a lower 
increase  in  pay  is  specified  on  account  of  the  service  requirements 
of  the  train  dispatchers  being  considered  as  analogous  to  dispatchers 
employed  on  branch  lines,  for  which  a rate  of  $240  a month  was 
requested  by  the  organization  party  hereto.” 

In  connection  with  the  request  for  an  allowance  of  12  days’  vaca- 
tion per  year  with  pay,  the  allowance  of  punitive  overtime  on  relief 
days  when  worked,  the  board  calls  attention  to  its  conclusions  on 
these  questions  contained  in  Decisions  Nos.  721  (III,  R.  L.  B.  121) 
and  1830  (supra),  and  which  are  reaffirmed  in  this  decision. 

A dispute  existed  on  at  least  one  carrier  with  respect  to  a proper 
divisor  to  be  used  in  determining  a daily  rate  of  pay,  this  carrier  not 
having  been  a party  to  the  dispute  which  resulted  in  the  issuance  of 
Decision  No.  1830. 

Decision. — The  Railroad  Labor  Board  decides  that  the  amounts 
hereinafter  specified  for  the  several  carriers  shall  be  added  to  the 
monthly  rates  of  pay  of  the  classes  named  effective  December  1,  1923, 
except  that  the  effective  date  for  the  Missouri,  Kansas  & Texas  Rail- 
road Co.  and  the  Missouri,  Kansas  & Texas  Railroad  Co.  of  Texas 
and  the  Kansas  City  Southern  Railway  Co.  shall  be  March  16,  1925. 

RATES  OF  PAY 


Denver  & Rio  Grande  Western  Railroad  system : 

Rio  Grande  Southern  Railroad  Co.,  trick  train  dispatcher 

Erie  Railroad  Co.,  chief,  assistant  chief,  and  trick  train  dispatchers 

Kansas  City  Southern  Railway  Co.,  trick  train  dispatchers 

Minnesota  & International  Railway  Co. : 

Big  Fork  & International  Falls  Railway,  trick  and  extra-trick  train 
dispatchers,  no  increase. 

Missouri-Kansas-Texas  Railroad  Co. : 

Missouri-Kansas-Texas  Railroad  Co.,  of  Texas,  chief,  assistant 

chief,  and  trick  train  dispatchers 

Northern  Pacific  Railway  Co.,  chief,  assistant  chief,  trick  relief,  extra 

and  branch-line  trick  train  dispatchers 

Southern  Pacific  Co.  (Pacific  system),  assistant  chief  and  trick  train 

dispatchers . — _ 

Wabash  Railway  Co.,  assistant  chief  and  trick  train  dispatchers 


$12. 50 
5. 00 
10.  00 


10.  00 

15.  00 

15.  00 
10.  00 


Rules 


The  following  shall  apply  to  carriers  on  which  there  is  a dispute 
relative  to  rules : 


vacation 


The  Railroad  Labor  Board  reaffirms  Decision  No.  1830  in  so  far 
as  it  pertains  to  the  allowance  of  vacation. 

The  board  has  never  felt  justified  in  committing  itself  to  the  propo- 
sition that  it  has  the  authority  under  the  transportation  act,  1920, 
to  direct  that  a carrier  shall  grant  vacations  with  pay  to  any  class  of 
employees. 

It  is  evident  that  many  of  the  carriers  have  felt  that  the  working 
conditions  of  this  particular  class  of  employees  entitle  them  to  a 
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vacation  with  pay  on  their  respective  properties  because  the  investi- 
gations of  the  board  disclose  that  75  per  cent  of  the  employees  of 
this  class  have  been  granted  this  privilege  by  the  voluntary  action 
of  the  carriers.  This  does  not  mean  that  75  per  cent  of  the  carriers 
have  done  so,  but  that  a large  percentage  of  the  big  carriers  upon 
which  the  work  of  a dispatcher  is  peculiarly  trying  have  taken  this 
step.  This  movement  has  spread  rapidly  and  the  board  is  in  sym- 
pathy therewith,  but  feels  that  it  must  leave  it  to  the  carriers  and 
the  employees  to  work  out  between  themselves,  upon  the  basis  of 
the  conditions  prevailing  on  each  particular  road,  rather  than  to 
make  a sweeping  order  in  regard  to  the  matter  involving  the  possi- 
bility of  exceeding  the  authority  vested  in  the  Railroad  Labor 
Board  by  Congress. 

KATES  AND  APPLICATION  OF  PAY 

The  following  rule  shall  apply  on  the  carrier  having  a dispute  on 
this  question : 

When  necessary  to  fix  a daily  rate  of  pay  it  shall  be  determined 
by  multiplying  the  regular  monthly  rate  by  12  and  dividing  the  re- 
sult by  306. 

KEST  DAY  AND  SUNDAY  AND  HOLIDAY  SERVICE 

The  Railroad  Labor  Board  reaffirms  Decisions  Nos.  721  and  1830 
in  so  far  as  they  relate  to  relief  days  and  allowance-  when  required  to 
work  on  such  days. 

GENERAL  APPLICATION 

Should  a dispute  arise  between  the  management  and  the  em- 
ployees of  any  of  the  carriers  as  to  the  meaning  and  intent  of  this 
decision  which  can  not  be  decided  in  conference  between  the  parties 
directly  interested,  such  disputes  shall  be  handled  in  the  manner 
prescribed  by  the  transportation  act,  1920. 


DECISION  NO.  3107. — DOCKET  4364 
Chicago,  III.,  March  12,  1925 

American  Railway  Agents’  Association  v.  Cleveland,  Cincinnati,  Chicago  & 

St.  Louis  Railway  Co. 

Question. — Should  station  agents  be  excluded  from  the  teleg- 
raphers’ schedule  and  the  American  Railway  Agents’  Association 
permitted  to  confer  with  representatives  of  the  Cleveland,  Cincin- 
nati, Chicago  & St.  Louis  Railway  Co.  for  the  purpose  of  negotiat- 
ing an  agreement  governing  rules  and  working  conditions  and  rates 
of  pay  applicable  to  said  positions? 

Statement. — The  American  Railway  Agents’  Association  is  now 
requesting  the  right  to  represent  agents  at  52  stations,  42  of  which 
are  included  in  the  existing  schedule  of  the  Order  of  Railroad 
Telegraphers  by  agreement  between  the  representatives  of  that 
organization  and  the  Cleveland,  Cincinnati,  Chicago  & St.  Louis 
Railway  Co.,  and  such  positions  have  been  for  several  years  included 
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in  the  Order  of  Railroad  Telegraphers’  agreement.  The  request 
of  the  American  Railway  Agents’  Association  is  based  on  the  con- 
tention that  the  agents  whom  they  wish  to  represent  are  not  required 
to  do  any  telegraphing  and  that  these  positions  should  be  designated 
as  a separate  class  of  subordinate  officials  and  be  eliminated  from  the 
telegraphers’  schedule  agreement. 

The  American  Railway  Agents’  Association  also  requests  the  right 
to  negotiate  rate  of  pay  and  rules  to  govern  working  conditions  of  31 
other  agents,  29  of  whom  by  mutual  agreement  between  the  Order 
of  Railroad  Telegraphers  and  the  carrier  have  been  classified  as 
officials  under  the  terms  of  Ex  Parte  No.  72  of  the  Interstate  Com- 
merce Commission,  dated  February  5,  1924,  and  2 agents  who  are 
not  included  in  the  existing  telegraphers’  agreement  by  reason  of 
dispute  between  the  telegraphers’  committee  and  the  carrier  as  to 
whether  such  positions  should  be  classified  as  official  positions  under 
the  Interstate  Commerce  Commission  ruling. 

0 'pinion. — Information  in  possession  of  the  Railroad  Labor  Board 
shows  that  it  has  been  the  common  practice  for  many  years,  not 
only  on  the  Cleveland,  Cincinnati,  Chicago  & St.  Louis  Railway  but 
on  practically  all  carriers,  for  station  agents  to  be  classified  with 
telegraphers  and  other  positions  in  the  telegraph  department  and 
that  a large  majority  of  the  station  agents  actually  performed  some 
telegraph  service  or  other  service  coming  within  the  scope  of  the 
telegraphers’  schedule  agreement.  The  board  must  also  recognize 
the  fact  that  all  agents  that  fall  within  the  class  of  officials  are  not 
within  its  jurisdiction. 

Decision. — No. 


DECISION  NO.  3108.— DOCKET  2598 

Chicago,  III.,  March  12, 1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Philadelphia  & Reading  Railway  Co. 

Question. — Request  of  the  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  that  the  positions  of  Andrew  F.  Lawler  and  Harry 
Moll,  inspection  firemen,  breaking  in  engines,  be  covered  by  the 
rates  of  pay  and  rules  of  the  firemen’s  schedule. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — The  employees  contend  that  the  “ inspection  firemen  ” 
on  the  Philadelphia  & Reading  Railway  are  performing  the  same  service  as 
what  is  known  as  “ breaking  in  engines  ” on  nearly  all  roads  in  the  country  and 
which  is  paid  for  as  unclassified  service. 

These  firemen  were  paid  a specified  rate,  and  the  carrier  contends  that  all 
increases  were  made  on  the  percentage  of  increases  granted  the  firemen  in 
General  Order  No.  27  and  Supplements  15  and  24  issued  by  the  United  States 
Railroad  Administration  and  Decision  No.  2 of  the  Railroad  Labor  Board 
(I,  R.  L.  B.  13),  based  on  the  flat  rate  in  effect  at  that  time  and  not  on  the 
percentages  granted  shop  men. 

The  employees  contend  that  the  firemen  should  be  paid  on  a basis  of  eight 
hours  per  day  and  time  and  one-half  for  all  time  over  eight  hours,  computed 
continuously  from  the  time  required  to  report  for  duty  until  relieved. 

The  employees  also  contend  that  the  rules  of  the  firemen’s  schedule  should 
apply  to  these  firemen  the  same  as  any  other  firemen  on  the  road,  and  that 
these  positions  should  be  assigned  from  the  firemen’s  roster  instead  of  from 
the  shop  force. 
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The  inspection  firemen  are  required  to  get  the  engines  ready  when  they  come 
through  the  shop  and  then  fire  the  engines  until  such  time  as  they  are  pro- 
nounced O.  K.  for  service.  These  engines  are  run  on  the  main  tracks,  and 
many  times  assist  trains  over  part  of  the  road.  These  firemen  also  deliver 
engines  to  other  points  on  the  system  when  required  to  do  so,  and  there  is  no 
question  that  these  firemen  may  not  go  out  on  the  road  every  day.  When  they 
do  not  go  out  on  the  road  they  are  employed  in  and  about  the  shop. 

This  case  was  handled  by  the  general  committee  of  the  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen  with  the  representatives  of  the  carrier  who 
refused  to  join  the  committee  in  a joint  submission  to  the  Railroad  Labor 
Board,  and  further  refused  to  join  the  committee  in  a joint  statement  of  facts, 
as  it  did  not  consider  them  firemen,  or  that  the  committee  had  jurisdiction ; 
it  had  been  allowed  to  represent  these  firemen  only  through  courtesy. 

Carrier's  position. — Inspection  Fireman  A.  F.  Lawlor  and  Harry  Moll  are  in 
the  employ  and  under  the  jurisdiction  of  the  superintendent  of  motive  power 
and  rolling  equipment.  These  positions  always  have  been  filled  by  employees 
in  the  motive-power  department.  They  never  were  subject  to  the  rules  and 
regulations  governing  road  and  yard  firemen  in  the  transportation  department ; 
when  vacancies  occurred  employees  qualified  were  taken  from  the  motive- 
power  department. 

The  service  records  of  Messrs.  Lawler  and  Moll  are  as  follows : 

A.  F.  LAWLOR 

Oct.  28,  1904.  Engine  wiper,  Reading  engine  house. 

Apr.  1,  1907.  Tender  repairer. 

Sept.  1,  1907.  Machinist  helper. 

Feb.  28,  1910.  Resigned. 

Sept.  6,  1910.  Tender  repairer. 

Nov.  11,  1912.  Relieved ; secured  employment  elsewhere. 

Feb.  3,  1914.  Laborer,  Reading  engine  house. 

Feb.  25,  1916.  Hostler. 

Jan.  16,  1917.  Machinist  helper,  Reading  engine  house. 

June  16,  1919.  Inspection  fireman,  Reading  engine  house. 

Aug.  2,  1919.  Machinist  helper,  Reading  engine  house. 

Dec.  26,  1919.  Inspection  fireman,  Reading  engine  house. 

HARRY  MOLL 

Mar.  1,  1898.  Messenger,  Reading  engine  house. 

Jan.  4,  1900.  Engine  wiper,  Reading  engine  house. 

Sept.  1,  1902.  Fire  cleaner,  Reading  engine  house. 

Mar.  31,  1903.  Resigned. 

Nov.  27,  1903.  Laborer,  Reading  car  paint  shop. 

Jan.  18,  1906.  Resigned. 

Aug.  27,  1907.  Laborer,  Reading  engine  house. 

Sept.  17,  1907.  Fire  cleaner. 

Sept.  1,  1909.  Inspection  fireman. 

Dec.  20,  1916.  Transferred  to  Reading  division. 

Dec.  20,  1916.  Freight  fireman. 

May  17,  1917.  Inspection  fireman,  Reading  engine  house. 

When  vacancies  occur  in  the  transportation  department  for  road  and  yard 
firemen,  these  men  are  not  entitled  to  bid  for  these  vacancies ; they  hold  their 
seniority  rights  strictly  in  the  motive-power  department,  which  department 
has  no  jurisdiction  over  any  of  the  firemen  or  engineers  on  this  system. 

The  work  performed  by  these  inspection  firemen  consists  of  filling  grease 
cups,  applying  bell  cords,  oil,  inspecting  and  operating  stokers  and  grate 
shakers,  and  to  see  that  necessary  tools  and  supplies  are  on  the  engines  before 
they  are  turned  over  to  the  transportation  department  by  the  motive-power 
department.  The  character  of  the  “ breaking  in  ” of  engines  on  the  Phila- 
delphia & Reading  Railway  is  entirely  different  than  on  the  neighboring  roads. 
On  the  Reading  Terminal  the  general  practice  is  for  the  inspection  crews  to 
take  an  engine  out  of  the  shop  for  a run  of  10  or  12  miles,  if  nothing  runs 
“ hot  ” or  the  general  condition  of  the  engine  warrants  delivery  to  the  trans- 
portation department  for  service  use,  it  is  turned  over  and  is  actually  “ broken 
in”  by  the  regular  transportation  department  engine  crews,  being  used  in 
short  suburban  runs,  on  work  trains,  or  in  helper  service,  so  that  it  can  be 
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given  close  attention  by  the  master  mechanics’  forces  until  it  is  demonstrated 
that  the  engine  can  properly  perform  regular  service  without  impairment. 
Prom  this  it  is  clearly  recognized  that  the  time  devoted  by  these  inspection 
firemen  is  not  at  all  similar  to  road  firemen,  their  preponderating  duties  are 
to  see  that  the  engine  is  properly  equipped  and  the  various  appliances  in  good 
order  to  leave  the  locomotive  shops. 

If  while  the  engine  is  in  their  charge  it  is  necessary  to  make  some  me- 
chanical repairs,  these  men  assist;  also,  upon  the  return  of  the  engine  to 
the  main  locomotive  shop,  they  make  report  as  to  the  performance  of  the  engine 
and  its  condition. 

Engines  while  in  their  charge  are  not  required  to  haul  trains  or  perform 
work  as  is  done  by  road  firemen  in  freight  and  passenger  service,  and  also 
firemen  in  yard  service;  therefore,  it  would  be  entirely  improper  to  pay  these 
men  on  a basis  comparable  to  road  and  yard  firemen  who  are  performing  actual 
engine  service  and  upon  which  the  rates  of  pay  based  upon  weight  of  the  engine 
on  the  drivers  is  predicated. 

To  allow  these  men  being  paid  on  weight  on  drivers  for  the  character  of 
work  they  are  required  to  perform  would  be  similar  to  paying  a machinist 
or  boilermaker  a differential  rate  based  upon  the  different  weights  of  engines 
to  which  they  are  assigned  to  work  even  though  not  under  steam. 

These  positions  have  always  been  filled  and  handled  separately  from  road 
and  yard  firemen.  Their  rates  of  pay  never  were  subject  to  nor  were  they 
handled  under  any  award  of  arbitration.  Their  wages  were  always  fixed  by 
the  carrier  with  due  regard  to  a proper  compensation  rate  for  the  work  per- 
formed, considering  the  fact  that  their  time  was  divided  in  various  classes 
of  work. 

The  rates  of  pay  of  these  inspection  foremen  were  as  follows: 

Rate  per  hour 

$0.22 

. 233 

. 26 

.28 
.30 
.33 

.___  1 2 . 4125 
.—  2 . 49% 

Rate  per  day 


Nov.  1,  1919 3 $4.  39 

Aug.  1,  1920 4 5.  43 

July  1,  1921 4.79 


Upon  the  issuance  of  General  Order  No.  27  their  rate  was  increased  on  the 
basis  of  a special  or  arbitrary  rate,  taking  the  $2.80  rate  in  effect  December, 
1915,  which  under  the  provisions  of  General  Order  No.  27  went  to  $3.95.  Upon 
the  issuance  of  Supplement  15,  Interpretation  1,  thereto,  and  Article  X there- 
of, question  No.  71,  percentage  of  increase  was  11%  per  cent,  which  applied  to 
the  $3.95  rate  produced  the  rate  of  $4.39.  This  rate  was  subsequently  gov- 
erned by  the  Railroad  Labor  Board’s  decisions  and  adjusted  by  the  carrier. 

As  a matter  of  courtesy  the  carrier  discussed  with  the  firemen’s  committee 
the  rates  of  pay  that  were  fixed  for  these  respective  positions,  but  it  was  al- 
ways understood  with  the  general  committees  of  the  engineers  and  firemen  that 
the  rules  contained  in  the  schedules  and  also  the  working  conditions  were  not 
applicable  to  these  positions.  The  general  committees  at  no  time  protested 
the  handling  of  the  same  until  recently. 

The  committee  contends  that  these  engines  are  at  many  times  required  to 
assist  trains  over  part  of  the  road.  The  carrier  desires  to  state  that  when 
this  is  done,  it  is  not  under  the  same  conditions  that  a road  engine  is  required 
to  perform  service,  i.  e.,  if  these  engines  assist  a train  no  tonnage  is  added  to 
the  train  which  it  may  assist.  Furthermore,  no  general  practice  is  made  of 
having  these  engines  perform  service  generally  required  of  assisting  engines. 


1 Retroactive  to'  .Tan.  1,  1917. 

2 Retroactive  to  Jan.  1,  1918., 

8 Retroactive  to  Jan.  1,  1919. 

4 Retroactive  to  May  1,  19£0, 


Jan.  1,  1909  _ 
Apr.  1,  1910  _ 
Aug.  16,  1913 
Mar.  1,  1917- 
May  1,  1917 
July  1,  1917 
Dec.  16,  1917. 
June  16,  1918. 
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When  they  assist  a train,  it  is  not  in  the  same  category  as  required  of  engines 
in  pusher  or  helper  service. 

The  carrier  therefore  contends  that  it  has  always  treated  these  employees 
with  due  consideration,  compensated  them  equitably,  and  acted  in  accordance 
with  principle  9. 

Exhibit  B of  Decision  No.  119,  namely,  “ Proper  classification  of  em- 
ployees and  a reasonable  definition  of  the  work  to  be  done  by  each  class  for 
which  just  and  reasonable  wages  are  to  be  paid  is  necessary,  but  shall  not 
unduly  impose  uneconomical  conditions  upon  the  carriers”  (II,  It.  L.  B.  87), 
and  that  to  grant  the  request  of  the  employees  would  be  diametrically  op- 
posed to  the  provisions  of  the  above  principle  in  view  of  the  fact  that  the 
work  required  and  performed  certainly  is  not  the  same  as  road  or  yard  fire- 
men. Accordingly,  the  request  of  the  employees  should  not  be  granted. 

Decision. — The  Railroad  Labor  Board  decides  that  inspection 
firemen,  if  required  to  take  engines  on  main  line  in  connection  with 
their  work,  shall  be  covered  by  the  rates  of  pay  and  rules  of  the 
firemen’s  schedule. 


DECISION  NO.  3109.— DOCKET  2986 
Chicago,  III.,  March  12,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  L.  J.  Stephney,  yard  helper,  for  yard  fore- 
man’s rate  of  pay  because  he  was  used  to  handle  switches  from  pas- 
senger station  to  roundhouse  at  Altoona,  Wis. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Helper  Stephney  was  instructed  to  accompany  the 
engine  arriving  on  passenger  train  No.  92  to  the  roundhouse  at  Altoona. 

Employees'  position. — Article  XVI  of  the  yardmen's  schedule  reads : 

“ Yardmen  assigned  to  piloting  service  and  handling  passenger  equipment  in 
back-up  service  will  be  paid  fireman’s  rate.” 

Article  XXIV  reads  as  follows : 

“ A yard  crew  shall  consist  of  not  less  than  a foreman  and  two  helpers.” 

In  this  particular  case  there  are  two  questions  at  issue;  first,  the  rate  of 
pay  for  pilot  service ; and,  secondly,  the  carrier’s  right  to  split  a yard  crew,  as 
was  done  in  this  case. 

On  February  28,  1922,  Mr.  Stephney  was  working  as  helper  on  a yard  crew 
in  Altoona  yard.  During  the  course  of  this  assignment  he  was  instructed  to 
leave  his  regular  crew — which  left  them  working  with  a foreman  and  one 
helper — and  pilot  a passenger  engine  from  the  depot  to  the  roundhouse.  In 
this  movement  he  takes  the  engine  on  the  east-bound  main  line,  and  makes  a 
crossover  movement  going  over  the  west-bound  main  line. 

The  employees  contend  the  service  referred  to  is  pilot  service,  and  should 
be  paid  for  as  set  forth  in  Article  XVI  of  the  schedule. 

The  employees  also  take  the  position  that  when  the  carrier  assigns  one 
member  of  a yard  crew  to  work  of  this  kind  and  expects  the  foreman  and 
other  helper  to  continue  to  work  with  the  yard  engine,  it  is  violating  Article 
XXIV. 

In  view  of  this  we  ask  that  Mr.  Stephney  be  reimbursed  for  the  difference 
between  the  foreman  and  helper  rate,  and  that  the  practice  of  working  a yard 
crew  short-handed  be  discontinued. 

Carrier's  position. — The  employees  claim  that  Mr.  Stephney  was  used  as  a 
pilot.  Such  was  not  the  case,  as  these  same  enginemen  have  arrived  there 
for  years,  and  have  taken  their  engine  to  the  house  without  a pilot,  and  they 
did  not  need  a pilot. 

The  facts  are  that  on  account  of  a snowstorm  which  resulted  in  the  fire- 
man’s getting  wet  through,  and  the  weather  being  so  cold  that  he  did  not  feel 
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he  could  with  safety  to  his  health  get  off  the  engine  between  passenger  station 
and  roundhouse  to  throw  switches — as  was  his  regular  practice — on  the  night 
in  question,  he  had  the  conductor  wire  a request  to  relieve  him  of  that  work, 
and  Mr.  Stephney  was  instructed  to  accompany  the  engine  and  throw  the 
switches.  Therefore,  he  did  not  pilot  the  engine  but  threw  switches  only 
for  the  engine  to  get  to  the  house,  and  he  was  paid  at  the  helper’s  rate  while 
doing  so. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3110.— DOCKET  2987 

Chicago,  III.,  March  12,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago; 

St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  H.  Cardinal,  yard  helper,  for  yard  foreman’s 
rate  of  pay  because  he  was  used  to  handle  switches  for  passenger 
engine  from  the  passenger  station  to  the  roundhouse  at  Altoona,  Wis. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Helper  Cardinal  was  instructed  to  accompany  the 
engine  arriving  on  passenger  train  No.  93  to  the  roundhouse  at  Altoona. 

Employees'  position. — Article  XVI  of  the  yardmen’s  schedule  reads : 

“ Yardmen  assigned  to  piloting  service  and  handling  passenger  equipment  in 
back-up  service,  will  be  paid  foreman’s  rate.” 

Article  XXIY  reads  as  follows : 

“A  yard  crew  shall  consist  of  not  less  than  a foreman  and  two  helpers.” 

In  this  particular  case  there  are  two  questions  at  issue : First,  the  rate  of  pay 
for  pilot  service ; and,  secondly,  the  carrier’s  right  to  split  a yard  crew  as  was 
done  in  this  case. 

On  February  26,  1922,  Mr.  Cardinal  was  working  as  helper  on  a yard  crew 
in  Altoona  yard.  During  the  course  of  his  assignment  he  was  instructed  to 
leave  his  regular  crew — which  left  them  working  with  a foreman  and  one 
helper — and  pilot  a passenger  engine  from  the  depot  to  the  roundhouse.  In 
this  movement  he  takes  the  engine  on  the  eastbound  main  line,  and  makes  a 
crossover  movement  going  over  the  westbound  main  line. 

The  employees  contend  that  the  service  referred  to  is  pilot  service  and  should 
be  paid  for  as  set  forth  in  Article  XYI  of  the  schedule. 

The  employees  also  take  the  position  that  when  the  carrier  assigns  one  mem- 
ber of  a yard  crew  to  work  of  this  kind  and  expects  the  foreman  and  other 
helper  to  continue  to  work  with  the  yard  engine  it  is  violating  Article  XXIV. 

In  view  of  this  we  ask  that  Mr.  Cardinal  be  reimbursed  for  the  difference 
between  the  foreman  and  helper  rate  and  that  the  practice  of  working  a yard 
crew  short-handed  be  discontinued. 

Carrier’s  position. — The  employees  claim  that  Mr.  Cardinal  was  used  as  a 
pilot.  Such  was  not  the  case,  as  these  same  enginemen  have  arrived  here  for 
years  and  have  taken  their  engine  to  the  house  without  a pilot  and  they  did 
not  need  a pilot. 

The  facts  are  that  on  account  of  a snowstorm  which  resulted  in  the  fireman’s 
getting  wet  through  and  the  weather  being  so  cold  that  he  did  not  feel  he  could 
with  safety  to  his  health  get  off  the  engine  between  passenger  station  and 
roundhouse  to  throw  switches — as  was  his  regular  practice — on  the  night  in 
question,  he  had  the  conductor  wire  a request  to  relieve  him  of  that  work,  and 
Mr.  Cardinal  was  instructed  to  accompany  the  engine  and  throw  the  switches. 
Therefore,  he  did  not  pilot  the  engine  but  threw  switches  only  for  the  engine  to 
get  to  the  house,  and  he  was  paid  at  the  helper’s  rate  while  doing  so. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3111.— DOCKET  2992 

Chicago,  III.,  March,  12,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Terminal  Railway  Co. 

Question. — Request  of  the  employees  that  checkmen,  receiving 
clerks,  and  delivery  clerks  in  the  baggage  department  at  the  Union 
Station,  Kansas  City,  Mo.,  be  reimbursed  for  the  wage  loss  sustained 
as  a result  of  the  improper  application  of  Decision  No.  147.  (II,  R. 
L.  B.  133.) 

Statement. — The  employees  state  that  the  checkmen  and  receiving 
and  delivery  clerks  in  the  baggage  department  at  the  Union  Station 
at  Kansas  City  were  reduced  10  cents  an  hour  under  the  provisions 
of  section  4,  Article  II,  of  Decision  No.  147.  At  the  time  Decision 
No.  147  was  issued  the  titles  of  delivery  clerks  and  receiving  clerks 
were  changed  to  delivery  men  and  receiving  men. 

The  employees  contend  that  the  titles  of  delivery  clerks  and  re- 
ceiving clerks  were  changed  for  the  purpose  of  avoiding  the  proper 
application  of  Decision  No.  147  and  that  the  change  was  in  violation 
of  rule  84  of  the  clerks’  national  agreement,  which  reads  as  follows : 

Rates. — Established  positions  shall  not  be  discontinued  and  new  ones 
created  under  a different  title  covering  relatively  the  same  class  of  work 
for  the  purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of  these 
rules. 

The  employees  further  contend  that  the  duties  of  checkmen, 
receiving  clerks,  and  delivery  clerks  require  not  less  than  four  hours’ 
clerical  work  per  day,  and  that  therefore  their  rates  should  have  been 
reduced  6 cents  an  hour  under  section  2,  Article  II,  of  Decision  No. 
147. 

The  carrier  states  that  these  positions  are  purely  baggage-room 
employees,  as  shown  under  section  4,  Article  II,  of  Decision  No.  147, 
supra,  Decision  No.  2 (I,  R.  L.  B.  13),  and  Decision  No.  1074  (III, 
R.  L.  B.  486),  and  were  so  treated  in  applying  the  increases,  and  de- 
creases the  same  as  the  other  analogous  positions  of  similar  respon- 
sibility and  duty  in  the  baggage  and  mail  room,  such  as  baggage 
sorters,  counter  checkmen,  and  dispatchers,  each  application  of  a 
similar  increase  and  decrease  maintaining  the  differentials  of  long 
standing  between  the  various  positions.  The  decreases  under  Article 
II  of  Decision  No.  147  were  made  effective  July  1, 1921,  and  were  not 
questioned  by  the  general  chairman  of  the  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees at  that  time,  nor  did  the  employees  concerned  make  written 
or  verbal  objection  to  this  classification  within  the  seven  days,  as 
provided  in  rule  36  of  the  clerks’  national  agreement,  which  reads  as 
follows : 

Grievances. — An  employee  wbo  considers  himself  otherwise  unjustly  treated 
shall  have  the  same  right  of  hearing  and  appeal  as  provided  above  if  written 
request  is  made  to  his  immediate  superior  within  seven  (7)  days  of  the  cause 
for  complaint. 

The  first  mention  of  an  objection  was  made  by  the  general  chair- 
man on  April  18,  1922,  or  9 months  and  18  days  after  the  applica- 
tion of  Decision  No.  147. 
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The  carrier  also  states  that  the  assertion  made  by  the  employees 
that  the  positions  were  reclassified  to  avoid  proper  application  of 
Decision  No.  147  is  unfounded  as  the  positions  of  exchange  checkmen 
have  been  known  as  checkmen  ever  since  the  positions  were  created. 
Investigation  of  the  duties  of  receiving  men  and  delivery  men  at 
the  time  Decision  No.  2 was  issued  showed  that  they  perform  only 
from  30  minutes  to  1 hour’s  clerical  work  per  day,  and  in  view  of 
the  classification  of  a position  as  clerk  requiring  at  least  4 hours’ 
clerical  work  per  day,  the  misnomers  of  these  positions  were  cor- 
rected to  that  of  receiving  men  and  delivery  men. 

The  carrier  further  states  that  the  application  of  section  2,  Article 
II,  of  Decision  No.  147,  to  the  classes  of  employees  involved  would 
in  effect  increase  their  rate  32  cents  a day,  making  the  rate  for  ex- 
change checkmen  $4,713  a day  as  against  the  rate  of  $4,706  a day 
now  being  paid  counter  checkmen,  all  of  whom  have  a greater 
responsibility  and  were  promoted  from  exchange  checkmen  positions. 
Likewise  such  a misapplication  would  eliminate  the  differential  that 
has  existed  for  several  years  between  receiving  and  delivery  men 
and  counter  checkmen;  in  fact,  it  would  make  their  rate  practically 
as  much  as  the  minimum  rate  for  assistant  foremen,  which  is  at 
present  $4,752  a day. 

At  the  oral  hearing  conducted  on  this  dispute  on  January  27,  1923, 
both  parties  agreed  to  make  a joint  check  of  the  work  performed 
by  the  employees  involved  in  this  dispute.  On  June  20,  1924,  the 
employees  advised  that  they  were  unable  to  reach  an  agreement  with 
the  carrier,  and,  therefore,  resubmitted  the  dispute  to  the  board  and 
requested  that  another  hearing  be  conducted  thereon,  which  was  set 
for  October  23,  1924,  and  at  which  both  parties  submitted  state- 
ments purporting  to  show  in  detail  the  work  performed  by  the  em- 
ployees and  the  amount  of  time  engaged  in  each  class  of  work. 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees 
involved  in  this  dispute  are  baggage-room  employees  and  that  the 
carrier  properly  applied  Decision  No.  147  in  making  the  reduction 
under  section  4,  Article  II,  of  that  decision. 


DECISION  NO.  3112.— DOCKET  2994 

Chicago,  III.,  March  12,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Terminal  Railway  Co. 

Question. — Claim  of  the  employees  that  certain  employees  in  the 
railroad  mail  service  of  the  carrier  at  the  Union  Station,  Kansas 
City,  Mo.,  should  have  been  increased  13  cents  an  hour  under  the 
provisions  of  section  4,  Article  II,  of  Decision  No.  2 (I,  R.  L.  B.  13), 
and  reduced  3 cents  an  hour  under  section  4,  Group  I,  of  Decision 
No.  1074  (III,  R.  L.  B.  486),  and  request  of  the  employees  that 
adjustment  be  made  in  the  pay  of  these  employees  retroactive  to  the 
effective  dates  of  these  decisions. 

Statement. — The  employees  state  that  certain  employees  in  the 
railroad  mail  service  of  the  carrier  at  the  Union  Station  at  Kansas 
City  were  increased  10  cents  an  hour  under  section  5,  Article  II,  of 
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Decision  No.  2,  and  were  reduced  4 cents  an  hour  under  section  5, 
Group  I,  of  Decision  No.  1074.  The  employees  contend  that  they 
should  have  been  increased  13  cents  an  hour  under  the  provisions  of 
section  4,  Article  II,  of  Decision  No.  2 and  reduced  3 cents  an  hour 
under  section  4,  Group  I,  of  Decision  No.  1074.  In  support  of  their 
contention  Decision  No.  952  (III,  R.  L.  B.  310)  is  cited,  wherein 
rates  of  pay  of  employees  performing  similar  duties  at  another  large 
terminal  were  ordered  adjusted  analogously  under  Article  XII  of 
Decision  No.  2,  in  accordance  with  section  4,  Article  II,  of  Decisions 
Nos.  2,  supra,  and  147  (II,  R.  L.  B.  133). 

The  employees  also  state  that  their  claim  for  adjustment  in  pay 
involves  two  employees  on  the  day  trick  and  all  employees  on  the 
night  trick  the  duties  of  whom  are  to  receive  and  deliver  railroad 
mail  at  trains  and  take  it  to  the  mail  room,  receive  mail  at  the  mail 
room  and  distribute  same,  sort  mail,  and  deliver  mail  to  the  various 
offices  in  the  Union  Station. 

The  carrier  states  that  it  employs  three  boys  on  the  first  shift  and 
two  boys  on  the  second  shift  who  are  assigned  to  carrying  railroad 
mail  between  points  on  the  property  and  the  railroad  mail  room, 
who  work  under  the  direction  of  a foreman  and  assistant  foreman. 
The  duties  of  the  foreman  and  assistant  foreman  are  devoted  entirely 
to  distributing  and  sorting  mails,  signing  for  registered  railroad 
mails,  etc.  The  mail  handlers,  or  messenger  boys,  are  not  responsible 
for  the  dispatch  of  railroad  mail  to  trains  as  outlined  in  the  duties 
of  the  employees  in  Decision  No.  952.  Such  distribution  is  made  and 
directed  by  the  foreman  and  assistant  foreman;  the  boys  merely  act 
in  the  capacity  of  actually  carrying  the  mail  to  trains  and  to  dif- 
ferent offices  in  the  building  and  checking  up  mail  from  trains,  offices, 
and  boxes  provided  for  the  deposit  of  the  mail. 

The  carrier  also  states  that,  basing  its  conclusion  on  Decision  No. 
1197  (III,  R.  L.  B.  656),  it  feels  that  there  has  been  an  overpayment 
of  5 cents  an  hour  to  these  messenger  boys  during  the  period  May  1, 
1920,  to  June  30,  1921,  the  present  rate  being  the  same  as  would 
result  from  the  classification  under  either  section  5 or  6 of  the  vari- 
ous decisions  of  the  board. 

It  is  further  stated  by  the  carrier  that  the  duties  of  the  boys  in- 
volved in  this  dispute  as  railroad  mail  handlers  are  analogous  to 
those  outlined  in  Decisions  No.  1197.  The  carrier  contends  that 
these  employees  are  messenger  boys  and  should  be  classified  in  ac- 
cordance with  section  6,  Article  II  of  Decisions  Nos.  2 and  1074, 
which  contention  is  confirmed  by  Decision  No.  1197. 

At  the  hearing  conducted  on  this  dispute  on  January  27,  1923, 
both  parties  agreed  to  make  a joint  check  of  the  duties  performed 
by  the  employees  involved  in  this  dispute.  On  May  23,  1924,  the 
employees  advised  that  they  were  unable  to  reach  an  agreement  with 
the  carrier,  and,  therefore,  resubmitted  the  dispute  to  the  board  and 
requested  that  another  hearing  be  conducted  hereon,  which  was  set 
for  October  23,  1924,  and  at  which  both  parties  submitted  state- 
ments purporting  to  show  in  detail  the  work  performed  by  the 
employees  and  the  amount  of  time  engaged  in  each  class  of  work. 

Decision. — The  evidence  shows  the  employees  involved  in  this  dis- 
pute are  not  engaged  in  gathering  and  distributing  mail  within  the 
meaning  of  section  5,  Article  II,  of  Decision  No.  2,  and  section  5, 
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Group  I,  of  Decision  No.  1074.  The  Railroad  Labor  Board  decides 
that  the  rates  of  these  employees  shall  be  adjusted  analogously 
under  Article  XII  of  Decision  No.  2,  in  accordance  with  section  4, 
Article  II,  of  Decision  No.  2,  and  under  section  4,  Group  I,  of  Deci- 
sion No.  1074,  retroactive  to  the  effective  date  of  these  decisions. 


DECISION  NO.  3113.— DOCKET  2480 

Chicago , III.,  March  12,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Rock  Island  & Pacific  Railway  Co. 

Question . — Proper  application  of  section  ( d ),  article  5,  of  the 
trainmen’s  agreement  in  connection  with  setting  out  or  picking  up 
cars  as  a result  of  defective  equipment,  hot  boxes,  broken  draw  gear, 
etc. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — The  carrier  contends  that  defective  equipment, 
hot  boxes,  broken  draw  gear,  etc.,  are  equipment  failures,  and  should  not  be 
considered  as  set-outs  and  pick-ups  within  the  meaning  of  this  article.  The 
trainmen  contend  that  the  rule  covers  all  pick-ups  and  set-outs  and  should 
be  applied  exactly  as  it  reads. 

Employees’  position. — Section  (d)  of  article  5,  as  quoted  in  the  statement, 
was  agreed  to  by  the  carrier  and  the  trainmen’s  committee  during  schedule 
revision  conferences  in  March,  1920.  At  the  beginning  of  these  conferences 
the  trainmen’s  committee  submitted  to  the  carrier  a draft  of  a proposed  con- 
tract covering  working  rules.  The  original  rule,  as  submitted  in  the  proposed 
schedule,  provided  for  local  rates  for  through  freight  when  required  to  “ set 
out  or  pick  up  at  three  stations,”  but  owing  to  the  fact  that  the  carrier,  during 
the  entire  schedule  conferences  failed  to  mention  or  even  suggest  that  defective 
equipment,  hot  boxes,  etc.,  should  be  considered  an  exception,  prompted  the 
trainmen’s  committee  to  amend  the  original  submission  to  read  “ more  than 
four  stations  ” instead  of  three.  The  submission  thus  amended  was  accepted 
by  the  carrier,  and  as  no  proposed  exception  to  the  rule  was  offered  by  the 
carrier  it  was  agreed  to  as  quoted  in  the  above  statement  with  the  full  under- 
standing that  it  covered  all  set-outs  or  pick-ups,  which  understanding  is  sup- 
ported by  its  plain  and  unmistakable  language. 

Carrier’s  position. — It  is  the  carrier’s  position  that  the  setting  out  of  cars 
between  terminals  on  account  of  hot  boxes,  broken  draft  gears,  and  other 
defects,  should  not  be  considered  as  a “ set-out  and  pick-up  ” within  the  mean- 
ing of  this  article,  because  cars  with  hot  journals  and  broken  draw  bars  are 
equipment  failures — emergency  set-outs — and  the  language  of  this  rule  would 
not  permit  placing  the  construction  upon  it  that  setting  out  cars  on  account 
of  defective  equipment  is  a factor  in  determining  pay.  Picking  up  and  setting 
out  is  well  defined  on  the  individual  carriers,  and  to  concede  that  emergency 
defects  are  within  the  scope  of  a compensation  rule  originally  intended  for 
normal  conditions  would  establish  a precedent  that  may  be  prejudicial  to 
proper  and  economic  operation. 

Opinion. — Setting  out  cars  by  reason  of  hot  or  broken  journals, 
defective  draft  gear  or  brake  rigging,  etc.,  is  not  work  such  as  would 
in  any  way  determine  whether  a train  should  be  properly  classed  as 
a through  or  local  freight  train  and  therefore  should  not  be  con- 
sidered as  coming  within  the  scope  of  section  ( d ),  article  5,  of  the 
trainmen’s  schedule  of  wages. 

Decision. — The  Railroad  Labor  Board  decides  that  section  ( d ), 
article  5,  of  the  schedule  of  wages  does  not  apply  to  cars  which  it  is 
necessary  to  set  out  by  reason  of  hot  or  broken  journals  or  other 
defects. 
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DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

The  employees  base  their  claim  for  including  u setting  out  ” or 
u picking  up  ” as  a result  of  defective  equipment,  hot  boxes,  broken 
draft  gear,  etc.,  in  the  number  of  station  stops  on  the  plain  language 
of  section  ( d ),  article  5,  of  the  agreement,  which  reads  as  follows: 

Trainmen  loading  or  unloading  merchandise,  or  doing  station  switching  en 
route,  setting  out  or  picking  up  at  more  than  four  stations,  will  be  paid  local 
rates  for  the  entire  trip. 

The  rule  makes  no  exception  for  setting  out  or  picking  up,  as  a 
result  of  defective  equipment,  hot  boxes,  and  draft  gear,  and  there- 
fore such  pick-ups  or  set-outs  should  be  included  in  determing 
whether  or  not  the  work  was  performed  at  more  than  four  stations. 

When  the  rule  was  negotiated  the  management  of  the  carrier  did 
not  mention  or  even  suggest  that  defective  equipment,  hot  boxes,  etc., 
should  be  considered  an  exception  to  the  rule. 

It  is  plainly  evident  from  the  foregoing  facts  that  the  decision  of 
the  majority  of  the  board  is  not  in  accord  with  the  intent  of  the  rule 
when  it  was  negotiated,  nor  is  it  in  accord  with  the  plain  language  of 
the  rule  as  agreed  upon  between  the  employees  and  the  carrier. 

W.  L.  McMenimen. 

SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  in  this  case  the  under- 
signed refer  to  the  supporting  opinion  in  Docket  2232,  covering  a 
similar  case,  reading  in  part  as  follows : 

Local-freight  rates  are  sought  instead  of  through-freight  rates.  On  account 
of  making  one  move  in  setting  out  a car  in  the  train  which  ran  hot  it  was 
necessary  to  either  set  the  car  out  or  rebrass  it,  and  in  order  to  prevent  delay, 
which  would  have  occurred  in  rebrassing  the  car,  the  train  dispatcher  ordered 
the  car  set  out. 

Clearly  the  framers  of  the  rule  in  question  never  contemplated  that  a move 
of  this  kind  would  change  the  classification  of  a through-freight  train,  as  the 
purpose  of  the  rule  and  all  similar  rules  is  solely  to  avoid  the  use  of  through- 
freight  crews  for  performing  local-freight  work. 

The  Railroad  Labor  Board  in  this  case  rendered  in  substance  the  only  decision 
that  could  properly  be  rendered  under  the  plain  meaning  of  the  existing, 
agreed-upon  rules. 

In  our  judgment  this  case  needs  no  further  comment. 

Horace  Baker. 

Edwin  P.  Morrow. 

J.  H.  Elliott. 


DECISION  NO.  3114.— DOCKET  2977 

Chicago , III.,  March  12,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Dispute  relative  to  claim  of  L.  McLeod,  Sioux  City, 
Iowa,  yardman,  for  helper’s  rate,  time  and  one-half  after  eight 
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hours,  for  working  as  assistant  yardmaster,  April  12  to  April  30, 
1921 — application  of  Article  XIII  of  the  yard  schedule. 

Statement . — The  submission  contained  the  following: 

Joint  statement  of  facts. — In  April,  1921,  the  general  yardmaster  took  a 
leave  of  absence.  The  assistant  yadrmaster  was  appointed  to  relieve  him, 
and  a notice  was  posted  that  the  position  of  assistant  yardmaster  would  be 
vacant  for  30  days  or  more.  Yardman  McLeod  applied  for  and  filled  same 
for  19  days. 

Employees'  position. — Article  XIII  of  the  yardmen’s  schedule  reads  as  fol- 
lows : 

“ Other  duties. — Yardmen  assigned  to  other  than  their  regular  duties  will 
be  paid  the  established  rates  for  service  performed,  but  in  no  case  shall  the 
yardmen  so  assigned  be  paid  less  than  on  the  basis  of  their  regular  rates.” 

Yard  helper  McLeod  worked  as  assistant  yardmaster  in  Sioux  City  yard 
April  12  to  April  30,  1921,  and  under  the  above  rule  he  claimed  time  at  the 
yard  helper’s  rate,  or  time  and  one-half  after  eight  hours.  This  was  denied 
him,  and  he  was  allowed  the  yardmaster’s  monthly  rate  for  the  days  worked. 

We  contend  that  the  mere  fact  that  the  job  was  bulletined  to  be  open  for 
30  days  would  have  no  bearing  on  the  rate  of  pay. 

On  some  roads  the  officers  of  the  carrier  and  the  general  committee  have 
agreed  as  follows — if  the  vacancy  is  for  30  days  or  more,  the  yardmaster’s 
monthly  rate  will  apply. 

Until  such  time  as  an  agreement  is  reached  on  our  railroad,  we  contend  that 
Article  XIII  will  apply  to  men  working  in  the  capacity  of  relief  yardmasters. 

Carrier's  position. — Section  (c),  Article  XXIII,  of  the  yardmen’s  schedule 
reads  as  follows: 

“(c)  In  the  appointment  of  yardmasters  and  assistant  yardmasters,  the 
oldest  qualified  yardman  shall  be  considered,  and  will  retain  his  standing  on 
yardmen’s  seniority  list.” 

The  following  notice  was  posted  on  April  1,  1921 : 

“ There  will  be  a temporary  vacancy  of  over  30  days  for  an  assistant  yard- 
master  at  Sioux  City,  commencing  April  15.  All  men  wishing  to  be  considered 
for  this  position  will  please  advise  in  writing  within  five  days.” 

Mr.  McLeod  was  the  only  man  who  signified  a desire  to  be  considered  for 
the  position,  and  his  qualifications  being  sufficient  he  was  put  on  as  assistant 
yardmaster  in  Twenty-second  Street,  in  place  of  Mr.  O’Brien,  on  April  12. 

In  the  latter  part  of  April  a great  many  reductions  were  made,  among 
them  being  this  assistant  yardmaster’s  position  at  Twenty-second  Street,  which 
position  was  discontinued  on  April  30.  The  information  put  up  in  the  yard- 
master’s  notice,  quoted  above,  was  not  put  up  as  a bulletin  proposition.  In 
fact,  we  have  no  bulletin  system  applying  in  yards.  It  was  merely  put  up 
as  a notice  to  yardmen  in  Sioux  City  that  there  was  going  to  be  a vacancy 
with  the  thought  of  giving  all  the  men  who  wished  to  be  considered  for  the 
position  an  opportunity  of  so  stating,  in  order  that  they  might  be  considered, 
as  required  by  the  schedule. 

As  General  Yardmaster  Kennedy  had  asked  for  a 60-day  leave  of  absence 
and  Mr.  O’Brien  was  taking  his  place,  we  had  every  reason  to  believe  that 
the  vacancy  would  be  for  30  days  or  more,  and  it  would  have  been  had  business 
been  such  as  to  warrant  keeping  on  the  normal  force. 

Mr.  McLeod  was  paid  the  yardmaster’s  rate  for  the  19  days  that  he  worked, 
and  as  soon  as  the  yardmaster’s  position  was  abolished  he  was  permitted  to 
resume  work  in  the  yard.  Therefore,  it  has  been  our  contention  that  he  did 
not  lose  anything,  and  was  paid  in  accordance  with  Article  XIII  until  the 
reduction  in  forces  account  of  decrease  in  business  made  it  necessary  to  dis- 
continue the  position  of  assistant  yardmaster  which  he  was  holding. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DISSENTING  OPINION 

The  employee  involved  in  this  case,  as  a result  of  a bulletin  posted 
by  the  carrier,  bid  in  and  was  assigned  temporarily  to  fill  the  posi- 
tion of  assistant  yardmaster;  he  occupied  the  assignment  19  days. 
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The  pro  rata  daily  rate  of  the  monthly  salary  of  the  assistant  yard- 
master  produced  a lower  daily  rate  than  this  employee  would  have 
received  working  the  same  number  of  hours  per  day  on  his  regular 
assignment  as  yard  brakeman.  Article  XIII  of  the  yard  schedule 
specifically  provides  that  yardmen  assigned  to  other  than  their  regu- 
lar duties  shall  in  no  case  be  paid  less  than  on  the  basis  of  their 
regular  rates. 

The  claim  of  the  employees  is  obviously  in  keeping  with  the  lan- 
guage of  Article  XIII  of  the  yardmen’s  schedule,  and  also  in  line 
with  the  general  practice  on  practically  all  railroads  and  for  prac- 
tically all  classes  of  employees. 

The  following  quotations  represent  the  conclusions  of  the  Rail- 
road Labor  Board  on  this  same  subject: 

GENERAL  PRINCIPLES 

12.  The  board  approves  the  principle  of  the  eight-hour  day,  but  believes  it 
should  be  limited  to  work  requiring  practically  continuous  application  during 
eight  hours.  For  eight  hours’  pay  eight  hours’  work  should  be  performed  by  all 
railroad  employees  except  engine  and  train  service  employees,  regulated  by 
the  Adamson  Act,  who  are  paid  generally  on  a mileage  basis  as  well  as  on  an 
hourly  basis.  (Decision  No.  119,  II,  R.  L.  B.  87.) 

SHOP  EMPLOYEES 

Rule  34.  Foremanship,  filling  temporarily. — Should  an  employee  be  assigned 
temporarily  to  fill  the  place  of  a foreman,  he  will  be  paid  his  own  rate — 
straight  time  for  straight-time  hours  and  overtime  rate  for  overtime  hours — if 
greater  than  the  foreman’s  rate;  if  it  is  not,  he  will  get  the  foreman’s  rate. 
Said  positions  shall  be  filled  only  by  mechanics  of  the  respective  craft  in  their 
departments.  (Addendum  6 to  Decision  No.  222,  II,  R.  L.  B.  571.) 

EMPLOYEES  MAINTENANCE  OF  WAY 

{p)  Composite  service. — An  employee  working  on  more  than  one  class  of 
work  four  hours  or  more  on  any  day  will  be  allowed  the  higher  rate  of  pay 
for  the  entire  day.  When  temporarily  assigned  by  the  proper  officer  to  a lower- 
rated position  his  rate  of  pay  will  not  be  reduced.  (Article  V of  Decision  No. 
501,  II,  R.  L.  B.  469.) 

CLERICAL  AND  STATION  FORCES 

Rule  72.  Preservation  of  rates. — Employees  temporarily  or  permanently  as- 
signed to  higher-rated  positions  shall  receive  the  higher  rates  while  occupying 
such  position ; employees  temporarily  assigned  to  lower-rated  positions  shall 
not  have  their  rates  reduced. 

A “ temporary  assignment  ” contemplates  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  assignee  does  the 
work  irrespective  of  the  presence  of  the  regular  employee.  Assisting  a higher- 
rated employee  due  to  a temporary  increase  in  the  volume  of  work  does  not 
constitute  a temporary  assignment.  (Article  XI  of  Decision  No.  630,  III, 
R.  L.  B.  34.) 

SIGNAL  EMPLOYEES 

Section  28. — When  an  employee  is  required  to  fill  the  place  of  another  em- 
ployee receiving  a higher  rate  of  pay  he  shall  receive  the  higher  rate,  but  if 
required  to  fill  temporarily  the  place  of  another  employee  receiving  a lower 
rate  his  rate  will  not  be  changed.  (Article  II  of  Decision  No.  707,  III  R.  L.  B. 
100.) 

SUPERVISORS  OF  MECHANICS 

Rule  10. — Foremen  temporarily  assigned  to  higher-rated  positions  will  receive 
the  higher  rate.  (Decision  No.  726,  III,  R.  L.  B.  141.) 
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That  the  carriers  generally  recognize  the  principle  of  paying  the 
highest  rate  applicable  where  employees  are  temporarily  assigned  to 
perform  service  not  included  in  their  regular  assignment,  is  empha- 
sized in  the  proposition  made  by  the  conference  committee  of  man- 
agers western  railways  to  the  engineers  and  firemen,  May  5,  1924, 
reading  as  follows : 

5.  A new  rule  to  be  inserted  in  all  agreements  providing  for  a combination 
payment  for  temporary  services  during  the  course  of  a workday  of  engineer, 
fireman,  and  helper  in  road  service,  or  engineer,  fireman,  helper,  and  hostler  in 
yard  service,  on  basis  of  continuous  time  for  the  entire  service  at  the  highest 
rate  applicable  to  any  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  to  the  entire  service. 

Certain  of  the  majority  members  argued  that  the  employee  was 
not  assigned  because  he  bid  for  the  position,  and  in  any  event  he 
knew  what  the  rate  was  and  in  bidding  for  the  position  he  forfeited 
his  right  to  claim  pay  as  provided  in  the  agreement. 

Under  the  langauge  of  Article  XIII  of  the  current  agreement, 
the  decision  of  the  majority  represents  a total  disregard  of  the  rights 
of  the  employees. 

A.  O.  Wharton. 

W.  L.  McMenimen. 

SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  of  the  Railroad  Labor 
Board  in  this  case  we  construe  Article  XIII  of  the  yardmen’s  sched- 
ule to  apply  to  rates  of  pay  only  and  not  to  working  conditions.  We 
assume  that  employees  bidding  for  positions  of  yardmasters  and  so 
assigned  accept  the  conditions  of  employment  contingent  therewith. 
The  rules  quoted  in  the  dissenting  opinion  do  not  apply  to  yardmen 
promoted  to  position  of  yardmaster.  A rule  cited  in  the  dissenting 
opinion  in  this  case,  i.  e.,  rule  34  of  Addendum  6 to  Decision  No.  222, 
reads  as  follows : 

Foremanship,  filling  temporarily. — Should  an  employee  be  assigned  tempo- 
rarily to  fill  the  place  of  a foreman,  he  will  be  paid  his  own  rate — straight  time 
for  straight-time  hours  and  overtime  rate  for  overtime  hours — if  greater  than 
the  foreman’s  rate ; if  it  is  not,  he  will  get  the  foreman’s  rate.  Said  positions 
shall  be  filled  only  by  mechanics  of  the  respective  craft  in  their  departments. 

In  the  rule  above  quoted  the  premises  are  quite  different  from  those 
cited  by  the  employees  in  Docket  2977  for  the  reason  that  they,  as 
well  as  other  examples  cited,  cover  the  question  of  working  condi- 
tions. 

The  employees  failed  to  indicate  where  Article  XIII  had  been  vi- 
olated. There  is  nothing  in  Article  XIII  that  warranted  the  em- 
ployees making  claim  for  time  and  one-half  after  eight  hours.  The 
rule  does  not  deal  with  working  conditions,  it  deals  with  rates  of  pay. 

The  carrier  stated,  “Mr.  McLeod  was  paid  the  yardmaster’s  rate 
for  the  19  days  that  he  worked  * * *.  Therefore,  it  has  been  our 

contention  that  he  did  not  lose  anything,  and  was  paid  in  accordance 
with  Article  XIII  * * *.” 

The  employees  who  instigated  this  case  against  the  carrier  do  not 
show  what  hours  Mr.  McLeod  worked  during  the  19  days  in  ques- 
tion, or  what  the  rates  of  pay  for  helper  and  assistant  yardmaster 
were.  In  view  of  the  evidence  before  the  board  the  only  proper  de- 


DECISIONS 


[No.  3115] 


441 


cision  that  could  be  rendered  was  one  sustaining  the  action  of  the  car- 
rier. 

The  statement  in  the  dissenting  opinion,  reading — 

The  pro  rata  daily  rate  of  the  monthly  salary  of  the  assistant  yardmaster 
produced  a lower  daily  rate  than  this  employee  would  have  received  working 
the  same  number  of  hours  per  day  on  his  regular  assignment  as  yard  brake- 
man — 

was  evidently  based  on  information  not  before  the  board  at  the  time 
the  decision  was  rendered,  and  in  any  event  it  is  irrelevant. 

Horace  Baker. 

J.  H.  Elliott. 


DECISION  NO.  3115.— DOCKET  4305 

Chicago , III.,  March  13,  1925 


American  Train  Dispatchers’  Association  v.  Wabash  Railway  Co. 

Question. — Ex  parte  submission  from  the  American  Train  Dis- 
patchers’ Association  alleging  that  the  Wabash  Railway  Co.  has 
refused^  to  comply  with  the  order  promulgated  by  the  Railroad 
Labor  Board  under  date  of  February  25,  1924,  entitled  “Order 
modifying  decisions  of  the  Railroad  Labor  Board  relating  to  the 
scope  rule  governing  train  dispatchers.”  (V,  R.  L.  B.  945.) 

Statement . — This  carrier  and  its  employees,  represented  by  the 
American  Train  Dispatchers’  Association,  were  included  in  Deci- 
sions No.  721  (III,  R.  L.  B.  121)  and  No.  1830  (IV,  R.  L.  B.  390), 
and  the  scope  rule  of  the  agreement  was,  therefore,  subject  to  modi- 
fication in  accordance  with  the  order  of  the  board  dated  February 
25,  1924.  Following  the  issuance  of  this  order  the  employees  re- 
quested that  the  modified  scope  rule  be  incorporated  in  the  agree- 
ment. They  allege  that  the  carrier  refused  to  comply  with  the  order 
and  filed  an  ex  parte  submission  requesting  that  the  board  proceed 
under  section  313  of  the  transportation  act,  1920,  to  conduct  an  in- 
vestigation to  ascertain  whether  or  not  the  decision  of  the  board 
had  been  violated. 

The  carrier  denies  that  it  refused  to  comply  with  the  order  and 
states  that  the  representatives  of  the  employees  agreed  to  except  all 
chief  dispatchers  from  the  agreement  provided  an  increase  in  wages 
was  granted  trick  dispatchers,  and  that  when  an  agreement  was  not 
reached  on  the  wage  question  the  employees  contended  that  all  chief 
dispatchers,  both  day  and  night,  should  be  included  in  the  agreement. 
The  carrier  contends  that  chief  dispatchers  are  a separate  and  dis- 
tinct class  for  the  purpose  of  negotiating  rules  governing  working 
conditions  and  do  not  desire  representation  by  the  organization ; that 
the  question  involved  is  one  of  interpretation  of  an  order  of  the 
Interstate  Commerce  Commission ; and  that  such  interpretation 
should  be  made  by  the  commission. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  con- 
tention of  the  carrier  that  chief  dispatchers  are  a separate  and  dis- 
tinct class  for  the  purpose  of  negotiating  rules  governing  working 
conditions,  can  not  be  sustained.  The  question  as  to  what  chief  dis- 
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patchers  should  be  excluded  under  the  scope  rule,  as  modified  by  the 
order  of  February  25,  1924,  is  dependent  upon  the  fact  as  to  their 
authority  in  accordance  with  the  following  language  contained  in 
the  scope  rule : 

* * * Excepting  only  such  chief  dispatchers  as  are  actually  in  charge  of 

dispatchers  and  telegraphers  and  in  actual  control  over  the  movement  of  trains 
and  related  matters,  and  have  substantially  the  authority  of  a superintendent 
with  respect  to  those  and  other  activities.  This  exception  shall  apply  to  not 
more  than  one  chief  dispatcher  on  any  division. 

From  the  evidence  introduced  it  is  apparent  that  a proper  effort 
has  not  been  made  in  the  present  case  to  determine  what  chief  dis- 
patchers shall  be  excluded  under  the  exception. 

Decision. — The  Railroad  Labor  Board  decides  that  the  scope  rule, 
as  modified  by  the  order  of  February  25,  1924,  shall  be  incorporated 
in  the  agreement  between  this  carrier  and  its  employees.  Confer- 
ences shall  be  held  to  determine  what  chief  dispatchers  shall  be  ex- 
cluded under  the  exception  contained  in  the  rule.  If  agreement  is 
not  reached,  the  question  may  be  resubmitted  to  the  board  with  full 
information  as  to  the  duties  of  the  positions  in  dispute. 


DECISION  NO.  3116.— DOCKET  4577 

Chicago,  III.,  March  13,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 

Laborers  v.  New  York,  New  Haven  & Hartford  Railroad  Co.  and  Central 

New  England  Railway  Co. 

Question. — Request  for  restoration  of  George  Vaughn  to  position 
of  bridge  and  building  foreman. 

Statement. — The  evidence  indicates  that  the  service  record  of  Mr. 
Vaughn,  the  employee  involved  in  this  dispute,  is  as  follows:  Car- 
penter from  April  3,  1908,  to  January  3,  1911;  foreman  carpenter 
from  January  3,  1911,  to  December,  1918,  when  he  was  transferred 
to  the  building  gang;  foreman  carpenter  from  December,  1918,  to 
December  30,  1920;  carpenter  from  December  30,  1920,  to  July  28, 
1922;  foreman  carpenter  from  July  28,  1922,  to  November  1,  1922; 
carpenter  from  November  1,  1922,  to  the  present. 

Employees ’ position. — The  following  is  quoted  from  the  em- 
ployees’ position : 

Mr.  Vaughn  on  April  2,  1908,  entered  the  employ  of  the  New  York,  New 
Haven  & Hartford  Railroad  Co.  and  the  Central  New  England  Railway  Co.  as 
a carpenter,  having  worked  at  his  trade  for  12  years  prior  to  his  entry  into 
service  for  the  carrier. 

On  Januay  3,  1911,  Mr.  Vaughn  was  promoted  to  the  position  of  carpenter 
foreman,  and  on  December  22,  1920,  he  asked  for  and  was  granted  his  first 
vacation. 

Upon  his  return  he  was  advised  that  during  his  absence  he  had  been  de- 
moted and  that  another  foreman,  his  junior  in  service  by  five  years,  was  re- 
tained as  foreman. 

After  an  elapse  of  five  months  another  employee  with  18  months’  service 
was  assigned  to  the  position  of  foreman,  formerly  held  by  Mr.  Vaughn. 

During  the  month  of  August,  1922,  the  matter  was  taken  up  with  the  car- 
rier, and  Mr.  Vaughn  was  again  assigned  to  his  former  position  as  foreman. 
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After  serving  in  this  capacity  for  a period  of  three  months  he  was  again 
demoted,  the  carrier  claiming  that  the  other  foreman’s  time  books  showed  a 
better  labor  production. 

This  question  of  better  labor  production  as  shown  by  the  books  of  other  fore- 
men was  disputed  by  Mr.  Vaughn,  his  representative,  and  by  the  men  as  well, 
who  have  worked  under  both  Mr.  Vaughn  and  the  new  foreman. 

This  discrimination  and  violation  of  seniority  rights  was  taken  up  with  the 
carrier,  hearing  was  requested,  which,  after  considerable  delay,  was  granted, 
and  a decision  unsatisfactory  to  Mr.  Vaughn  was  rendered.  Since  the  hear- 
ing, sworn  statements  have  been  submitted  to  the  general  chairman  tending  to 
show  that  the  books  of  the  other  foreman  were  falsified,  thus  placing  Mr. 
Vaughn  in  a wrong  light. 

After  these  statements  came  into  the  possession  of  the  general  chairman, 
an  unsatisfactory  hearing  was  held  with  E.  E.  Candee,  supervisor  of  bridges 
and  buildings,  and  an  appeal  taken  to  H.  L.  Pearson,  engineer,  maintenance 
of  way,  who  refused  to  join  in  submitting  the  case  to  the  Railroad  Labor 
Board. 

The  general  chairman  contends  that  Mr.  Vaughn  has  been  unjustly  dis- 
criminated against ; that  the  door  of  opportunity  has  been  closed  against  him 
after  years  of  faithful  service  and  experience  in  his  craft;  and  that  the  car- 
rier erred  in  using  the  books  kept  by  other  formen  in  judging  the  capabilities 
and  labor  production  of  Mr.  Vaughn  while  employed  as  foreman. 

The  general  chairman  further  contends  that  Mr.  Candee  did  not  give  proper 
consideration  to  this  case  in  that  he  did  not  investigate  the  conditions  based 
on  the  evidence  submitted  to  him  at  the  hearing  by  Mr.  Vaughn  and  his  repre- 
sentative. 

The  evidence  indicated  that  the  scope  of  the  agreement  in  effect  on 
November  1,  1922,  at  which  time  Mr.  Vaughn  was  demoted  to  car- 
penter, reads: 

These  rules  govern  the  hours  of  service  and  working  conditions  of  carpenters, 
bridgemen,  painters,  and  masons  below  the  grade  of  foremen,  their  helpers 
and  apprentices,  employed  in  the  bridge  and  building  department.  They  will 
be  considered  as  employees  under  the  meaning  of  these  rules  and  are  so 
referred  to  herein. 

Cameras  position. — The  following  is  quoted  from  the  position  of 
the  carrier : 

As  a result  of  dispute  regarding  representation,  a ballot  was  taken  in 
accordance  with  the  provisions  of  Decision  No.  1832  (IV,  R.  L.  B.  395), 
dated  June  21,  1923,  and  representation  of  the  bridge  and  building  forces  was 
transferred  to  the  United  Brotherhood  of  Maintenance  of  Way  Employees  and 
Railway  Shop  Laborers.  Accordingly  a new  agreement  was  negotiated,  effec- 
tive April  25,  1924,  the  scope  of  which  is  as  follows : 

“ The  rules  of  this  agreement  govern  hours  of  service  and  working  condi- 
tions of  bridgemen,  bridgemen  helpers,  carpenters,  carpenter  helpers,  masons, 
masons’  helpers,  painters,  pile-driver  operators,  trackmen,  extra-gang  men, 
and  work-train  men.” 

Neither  the  rules  in  effect  in  November,  1922,  nor  those  in  effect  at  the 
present  time  cover  foremen,  nor  do  they  contain  any  provisions  relating  to 
working  conditions  of  foremen.  There  are  no  agreements  in  effect  with  any 
organization,  association,  or  other  group  of  employees  having  by-laws  and 
constitution  establishing  its  rights  to  function  as  a labor  organization  in  ac- 
cordance with  the  provisions  of  the  transportation  act,  1920,  which  contains 
provisions  covering  working  conditions  of  any  kind  for  foremen  in  the  bridge 
and  building  department. 

The  foremen  of  the  class  in  which  Mr.  Vaughn  was  formerly  employed  were 
paid  a flat  monthly  rate  covering  all  service  rendered.  The  carrier  in  exer- 
cising its  prerogatives  in  demoting  Mr.  Vaughn  to  a carpenter’s  position  has 
violated  no  schedule  provision  of  any  kind  nor  denied  him  any  rights  to  which 
he  is  entitled  in  his  capacity  as  an  employee.  The  carrier  does  not  consider 
that  the  demotion  of  Mr.  Vaughn  constitutes  discipline  within  the  meaning 
of  the  discipline  rule  of  the  agreement  in  effect  with  the  maintenance  of  way 
organization  covering  the  hours  of  service  and  working  conditions  of  the 
specified  classes  of  mechanics  and  their  helpers,  below  the  grade  of  foremen, 
employed  in  the  bridge-and-building  department. 
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Tlie  employment,  promotion,  and  retention  of  employment  in  such  capacity 
of  individuals  selected  for  foremen’s  positions  being  entirely  a managerial 
function,  the  claim  advanced  by  the  United  Brotherhood  of  Maintenance  of 
Way  Employees  and  Railway  Shop  Laborers  in  the  ex  parte  submission 
covering  the  case  of  Mr.  Vaughn  is  without  foundation  and  should  be  denied. 

Decision . — In  the  absence  of  any  rule  in  the  existing  agreement 
governing  the  case  in  question,  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3117.— DOCKET  4603 

Chicago,  III.,  March  13,  1925 

International  Union  of  Steam  & Operating  Engineers  v.  Baltimore  & Ohio 

Railroad  Co. 

Question. — Request  for  an  adjustment  in  rates  of  pay  of  certain 
employees  at  Zanesville,  Ohio. 

Statement. — The  International  Union  of  Steam  & Operating  En- 
gineers has  filed  with  the  Railroad  Labor  Board  a complaint  rela- 
tive to  the  rates  now  being  paid  certain  employees  in  the  Baltimore 
& Ohio  shops  at  Zanesville,  Ohio. 

The  carrier  has  taken  the  position  that  the  rates  of  pay  and  rules 
and  working  conditions  governing  such  employees  are  the  result  of 
negotiation  and  agreement  with  an  organization  holding  authority 
to  represent  such  classes,  and  that  such  rates  or  working  conditions 
can  only  be  changed  by  negotiation  between  the  parties  to  the  said 
contract. 

Opinion. — The  evidence  indicates  that  the  rates  of  pay  of  the 
employees  in  question  are  the  result  of  an  agreement  between  the 
carrier  and  another  organization,  representing  a majority  of  the 
class  of  employees  involved.  An  organization  representing  a minor- 
ity therefore  has  no  right  to  negotiate  changes  in  an  agreement 
duly  made  by  an  organization  representing  a majority. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  organization  party  hereto  is  denied. 


DECISION  NO.  3118.— DOCKET  3003 

Chicago,  III.,  March  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Atchison,  Topeka  & Santa  Fe  Railway  Co.  (Western 
Lines) 

Question. — Request  of  enginemen  that  the  local  assignment  be- 
tween Woodward,  Okla.,  and  Kiowa,  Kans.,  be  discontinued. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Local  trains  are  at  present  being  operated  between 
Kiowa  and  Woodward.  When  established  on  August  15,  1921,  the  runs  in 
question  were  advertised  to  the  enginemen  on  both  the  Panhandle  and  Plains 
divisions,  the  seniority  of  the  two  divisions  being  separate,  and  an  engine  crew 
from  each  division  was  assigned  as  a result  of  such  advertisement.  Waynoka, 
Okla.,  is  a district  terminal,  dividing  the  Panhandle  and  Plains  divisions. 
Kiowa  is  located  38.6  miles  east  of  Waynoka  on  the  Panhandle  division. 
Woodward  is  located  35.8  miles  west  of  Waynoka  on  the  Plains  division. 

Employees'  position. — We  have  no  freight  runs  extending  over  more  than  one 
seniority  district.  Our  schedules  contain  a rule  permitting  passenger  runs  to 
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be  extended  over  more  than  one  seniority  district  and  providing  for  the  assign- 
ment of  crews  in  proportion  to  the  mileage  of  each  seniority  district,  but  it 
has  not  been  the  practice  in  the  past  to  assign  regular  freight  runs  over  more 
than  one  seniority  district.  We  are  opposed  to  this  assignment  for  that  reason, 
and  because  it  establishes  one  more  intermediate  terminal  for  the  men  on  both 
of  these  divisions,  necessitating  additional  movement  of  household  goods  and 
families,  and  incurring  much  additional  expense  to  men  taking  these  local  runs. 
Runs  extending  over  more  than  one  seniority  district  in  any  class  of  service 
are  never  satisfactory  to  the  enginemen.  As  a general  rule  one  division  is 
forced  to  lose  mileage  to  the  other  division,  while  in  this  case  the  mileage  on 
each  seniority  district  was  just  about  even.  If  this  practice  is  permitted,  we 
will  undoubtedly  have  many  runs  established  where  the  mileage  can  never  be 
equalized. 

Carrier’s  position. — The  assignment  in  question  was  made  effective  to  afford 
satisfactory  local  service  to  the  patrons  of  this  line,  a change  being  made 
necessary  by  increased  local  business  and  the  acquisition  of  two  additional 
branches  which  connect  with  the  main  line  in  the  immediate  vicinity.  The 
runs  were  advertised  and  a crew  assigned  from  each  division  affected.  The 
Panhandle  division  crew  in  the  assignment  represents  38.6  miles  from  that 
division,  while  the  Plains  division  crew  in  the  assignment  represents  35.8 
miles.  The  separation  between  the  two  divisions  is  within  three  miles 
of  being  exactly  the  same.  We  have  offered  to  assign  either  two  Panhandle 
or  two  Plains  division  crews,  but  as  this  apparently  was  not  satisfactory  wre 
expressed  a willingness  to  hire  two  crews  without  seniority  on  either  division 
for  the  protection  of  this  particular  service.  The  enginemen  are  not  agree- 
able to  handling  the  work  on  any  one  of  the  three  proposed  bases,  and 
it  simply  resolves  itself  into  a contention  on  their  part  that  the  establishing 
and  maintaining  of  certain  fixed  seniority  limits  is  of  more  importance  than 
extending  to  the  public  the  best  service  possible,  consistent  with  the  business 
offered. 

There  is  no  rule  in  the  present  agreement  that  prohibits  the  assigning  of 
a local  train  over  certain  portions  of  two  seniority  districts,  and  we  are 
not  willing  to  agree  to  such  a rule,  as  we  most  certainly  must  be  permitted 
to  rearrange  our  service  for  the  purpose  of  meeting  changed  conditions  and 
affording  the  patrons  of  the  line  satisfactory  service.  This  is  the  first  case 
where  the  engine  crews  have  questioned  our  right  to  definitely  establish 
certain  service  when  the  assigning  of  such  has  been  properly  handled  by 
advertising  same  to  all  enginemen  affected  and  permitting  them  to  exercise 
their  seniority  prerogative. 

In  so  far  as  running  freight  trains  over  the  two  seniority  districts  is 
concerned,  we  do  not  agree  that  the  present  assignment  is  a new  departure 
as  we  have  at  this  time  cases  where  crews  in  freight  service  on  a division 
are  being  run  over  a portion  of  another  division,  even  though  they  hold  no 
seniority  rights  beyond  the  limits  of  the  division  on  which  originally  employed. 

Decision. — The  Railroad  Labor  Board  decides  that,  based  on  the 
facts  and  circumstances  of  this  particular  case,  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3119.— DOCKET  3008 

Chicago,  III.,  March  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Fiiemen 
and  Enginemen  v.  St.  Louis,  Brownsville  & Mexico  Railway  Co. 

Question. — Is  the  carrier’s  bulletin  rearranging  train  service  in 
the  Port  O’Connor-Austwell-Victoria,  Tex.,  branch  and  changing 
the  terminal  for  the  crew,  correct  and  in  accord  with  the  enginemen’s 
schedule,  effective  December  1,  1919? 

Statement. — The  following  is  quoted  from  the  submission: 

Employees'  position. — On  September  1 the  carrier  discontinued  the  two  runs 
on  Port  O’Connor  and  Austwell  branches  and  established  a new  run  to  cover 
this  territory  with  the  home  terminal  at  Bloomington,  Tex. 
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This  mixed  run  remained  in  effect  until  October  30.  During  this  time  the 
carrier  contended  that  both  Port  O’Connor  and  Austwell  would  not  be  con- 
sidered as  terminals,  although  the  crews  were  run  through  both  of  these  points 
in  making  their  daily  trip.  On  November  1 this  run  was  again  changed,  and 
Austwell  was  reestablished  aiid  named  as  the  home  terminal  for  this  run. 

Our  current  agreement  does  not  specifically  state  that  the  ends  of  all  branch 
lines  will  be  considered  as  terminals  for  assigned  service,  but  it  has  been  the 
practice  as  each  branch  line  was  built  to  assign  service  with  the  terminus  at 
the  home  terminal. 

Port  O’Connor  and  Austwell  have  both  been  used  as  the  home  terminal  for 
the  assigned  service  on  these  two  branch  lines  since  1909  and  1911,  respectively, 
and  we  contend  that  since  there  is  no  change  in  the  condition  of  these  two 
branches  the  two  points  mentioned  should  still  be  considered  as  fixed  terminals. 

Carrier's  position. — The  enginemen’s  schedule  now  in  effect  was  made  De- 
cember 1,  1919,  and  article  34  of  schedule  covers  rules  governing  terminals  and 
reads  as  follows : 

“ Sec.  ( a ) Military  train  clause  of  November  10,  1916,  agreed  that  the  ends 
of  all  existing  branch  lines  except  Hidalgo  branch  will  be  fixed  terminals  for 
all  except  regular  assigned  service.  Agreed  that  Mission  will  be  a fixed  ter- 
minal for  all  except  strictly  military  train  service  and  crews  regularly  assigned 
between  Sam  Fodryce  and  other  fixed  terminals. 

“ Sec.  ( b ) . Agreed  that  the  following  will  be  fixed  terminals  for  crews  of 
strictly  military  trains,  handling  men  and  necessary  supplies  and  equipment, 
accompanying  same : Houston,  Kingsville,  Brownsville,  Harlingen , Mission, 
Sam  Fordyce,  and  ends  of  all  other  existing  branch  lines.  South  of  Kingsville 
crews  of  strictly  military  trains  destined  to  Brownsville  or  Sam  Fordyce  will 
not  be  regarded  as  having  run  through  Harlingen  or  Mission  terminals. 

“Sec.  (c).  In  case  there  should  be  commercial  freight  in  strictly  military 
trains,  as  above  defined,  when  they  arrive  at  any  of  the  regular  established 
through-freight  terminals  they  will  be  regarded  as  in  regular  through-freight 
service  and  handled  accordingly. 

“ Sec.  (d).  Crews  used  south  of  Kingsville  in  homeseeker  service,  required  to 
make  side  trips  from  Harlingen  to  San  Benito  and  return,  will  be  paid  a 
minimum  of  50  miles  for  same.” 

The  above-quoted  rules  constitute  all  terminal  rules  in  effect  and  date  back 
to  November  10,  1916. 

The  runs  in  question  were  on  branch  lines,  running  out  of  Bloomington, 
located  on  the  main  line,  to  Victoria  in  one  direction,  to  Heyser  and  Port 
O’Connor  in  another,  and  from  Heyser  to  Austwell  in  another  direction.  From 
Bloomington  to  Victoria  is  a distance  of  13.6  miles,  from  Bloomington  to  Port 
O'Connor  through  Heyser  is  a distance  of  38.7  miles,  and  from  Heyser  to 
Austwell  is  a distance  of  16.4  miles,  or  a total  mileage  of  68.7.  Originally 
there  were  two  runs  on  the  branch,  one  crew  starting  out  of  Austwell  and  one 
out  of  Port  O’Connor.  One  night  one  crew  would  tie  up  at  Port  O’Connor, 
and  the  next  night  at  Austwell,  the  other  crew,  vice  versa. 

Account  of  business  depression  it  became  necessary  to  rearrange  the  service. 
The  first  arrangement  put  into  effect  September  2,  by  regular  bulletin,  was  a 
turn  around  out  of  Bloomington  to  Austwell,  back  to  Heyser  and  Port  O’Connor  ; 
Port  O’Connor  to  Bloomington,  and  Bloomington  to  Victoria  and  return  to 
Bloomington  where  the  crew  tied  up,  Bloomington  having  been  designated  by 
bulletin  as  the  terminal  for  the  run.  The  distance  run  each  day  amounted  to 
138  miles. 

This  arrangement  was  not  satisfactory  and  the  run  was  changed  on  Novem- 
ber 1 by  regular  bulletin  with  Austwell  as  the  terminal.  The  run  leaves  this 
point  in  the  morning,  goes  to  Heyser,  thence  to  Port  O’Connor,  from  Port 
O'Connor  to  Bloomington  and  to  Victoria,  and  back  in  the  afternoon  to  Bloom- 
ington and  Austwell  where  they  tie  up.  The  distance  run  remains  138  miles 
per  day. 

While  there  have  not  been  very  many  changes  in  train  service  on  the  St. 
Louis,  Brownsville  & Mexico  Railway  since  the  effective  date  of  the  agreement, 
it  has  always  been  conceded,  and  is  so  covered  in  the  schedule,  that  regular 
runs  may  be  put  on  between  any  given  points,  and  the  terminal  for  the  run 
established  by  bulletin. 

The  fact  that  due  to  business  conditions  it  was  not  consistent  with  efficient 
operation  to  change  these  runs  for  several  years  does  not  establish  any  practice. 

We  made  a rearrangement  of  train  service  on  the  Hidalgo  branch  in  the 
early  part  of  the  year  due  to  similar  business  depression,  and  changed  the 
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terminals  for  crews  from  Mission,  Tex.,  and  Harlingen,  Tex.,  to  Sam  Fordyce, 
Tex.,  and.  Harlingen,  running  the  crews  through  Mission,  as  covered  by  the 
schedule,  which  the  employees,  after  conference,  accepted  as  being  permitted 
by  the  schedule,  and  such  runs  are  still  in  effect. 

To  establish  a rule  which  could  be  applied  as  prohibiting  the  rearrangement 
of  regular  runs  by  bulletin,  changing  their  terminals  to  meet  with  changed 
conditions,  would  establish  burdensome  and  uneconomical  operating  conditions 
in  conflict  with  all  rules  of  efficient  operation  and  with  the  principles  recog- 
nized by  the  Railroad  Labor  Board  as  being  just  and  fair. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  rules 
in  effect,  the  contention  of  the  employees  is  denied. 


DECISION  NO.  3120.— DOCKET  4691 

Chicago,  III.,  March  lit,  1925 

Railroad  Yardmasters  of  America  v.  Great  Northern  Railway  Co. 

Question. — Bequest  of  the  Railroad  Yardmasters  of  America  for 
an  agreement  covering  rules  and  rates  of  pay  and  the  question  of 
representation  for  said  class  of  employees. 

Statement  of  facts. — The  carrier  and  the  organization  above 
named  conducted  negotiations  in  regard  to  rules  and  rates  of  pay, 
agreeing  as  to  a portion  of  the  rules  and  disagreeing  as  to  others. 
The  organization  thereupon  made  an  ex  parte  submission  of  the  dis- 
agreed rules  and  rates  of  pay.  While  this  submission  was  pending 
and  before  hearing  by  the  Railroad  Labor  Board,  the  organization 
complained  to  the  board  that  the  carrier  had  entered  into  negotia- 
tions with  others  claiming  to  represent  this  class  of  employees  and 
requested  the  board  to  direct  the  carrier  to  hold  matters  in  abeyance 
until  a decision  was  rendered  on  the  dispute. 

The  Railroad  Labor  Board  thereupon  requested  the  carrier  to  de- 
sist from  the  negotiations  in  progress  with  another  committee  claim- 
ing to  represent  employees  until  the  question  of  representation  could 
be  settled.  The  carrier  in  reply  stated  that  the  committee  with  which 
it  was  negotiating  held  the  authorized  signatures  of  every  yardmas- 
ter  on  the  Great  Northern  Railway,  but  indicated  its  willingness  and 
that  of  the  employees’  committee  to  hold  a prompt  election.  The 
Railroad  Yardmasters  of  America  in  their  correspondence  with  the 
board  had  claimed  to  hold  the  signatures  of  85  per  cent  of  the  yard- 
masters.  Neither  party  is  asking  for  an  oral  hearing,  and  it  is  evi- 
dently in  the  interest  of  all  parties  that  a speedy  adjustment  should 
b.e  had  of  the  question  of  representation. 

Decision. — The  Railroad  Labor  Board  therefore  directs  that  an 
election  be  held  by  secret  ballot  not  later  than  April  1,  1925,  and  that 
the  representatives  of  the  Railroad  Yardmasters  of  America  and 
any  other  committee  claiming  to  represent  the  employees  or  an 
organization  thereof  meet  with  representatives  of  the  carrier  at  an 
early  date  and  formulate  the  rules  governing  said  election  in  accord- 
ance with  Decisions  No.  218  (II,  R.  L.  B.  207)  and  No.  220  (II, 
R.  L.  B.  216)  and  addenda  thereto. 

The  question  relating  to  rules  and  rates  of  pay  is  reserved  until 
the  result  of  said  election  is  made  known. 


448 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3121] 


DECISION  NO.  3121.— DOCKET  4529 


Chicago,  III.,  March  lJt,  192~) 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Terminal  Railroad  Association  of  St.  Louis 

Question. — The  following  questions  are  quoted  from  the  em- 
ployees’ ex  parte  submission. 

(1)  Was  the  carrier  within  its  rights  when  it  arbitrarily  and  without 
first  seeking  conferences  with  the  representatives  of  the  employees  changed 
the  starting  time  of  certain  track  and  bridge  and  building  gangs? 

(2)  Are  the  employees  affected  by  such  arbitrary  action  entitled  to  com- 
pensation for  all  overtime  worked  in  accordance  with  overtime  rules  of  the 
agreement  in  effect  and  dated  December  16,  1921 ; and  if  by  reason  of  the  ar- 
bitrary changing  of  the  regular  assignment  the  employees  were  denied  earn- 
ing their  regular  compensation,  shall  they  be  reimbursed  for  any  wage  loss? 

Statement. — The  facts  in  the  case  are  summarized  as  follows: 
There  are  employed  by  the  Terminal  Railroad  Association  of  St. 
Louis  a number  of  track  and  bridge  and  building  gangs.  The  track 
gangs  are  regularly  assigned  to  begin  their  day’s  work  at  7.30  a.  m., 
and  the  bridge  and  building  gangs  at  8 a.  m. 

It  is  shown  that  under  date  of  August  9,  1924,  the  respective  fore- 
men of  the  two  track  gangs  notified  their  men  to  report  for  duty 
at  3.30  p.  m.  and  11.30  p.  m.,  respectively,  on  the  following  workday 
(Sunday  intervening).  Likewise  the  foreman  of  the  bridge  and 
building  crew  notified  a portion  of  his  gang  to  begin  work  at  4 p.  m., 
and  another  portion  at  12  midnight,  several  nights  following. 

It  is  further  shown  that  two  track  gangs  continued  the  new  as- 
signment up  to  and  including  Wednesday,  August  20,  on  which  lat- 
ter date  they  were  ordered  to  report  for  duty  on  August  22  at  7.30 
a.  m.,  their  old  working  time.  After  working  until  12  o’clock  noon 
on  this  date,  they  were  released  from  duty  until  3.30  p.  m.,  same 
date,  and  11.30  p.  m.,  respectively,  and  continued  such  assignment 
up  to  and  including  August  30,  1924. 

The  bridge  and  building  employees  were  required  to  work  under 
the  rearranged  hours  from  August  15  up  to  and  including  August 
30.  The  employees  in  question  were  compensated  at  the  pro  rata 
rate  for  all  service  performed  during  the  period  in  question,  except 
for  work  performed  on  Sunday  nights  for  which  time  and  one-half 
was  allowed. 

It  is  the  contention  of  the  employees  that  the  action  of  the  carrier 
in  changing  the  starting  time  of  the  work  period  for  all  of  these 
employees  and  subjecting  them  to  such  irregular  work  periods  with- 
out first  seeking  conferences  with  the  representatives  of  such  em- 
ployees was  contrary  to  rule  36  of  the  existing  agreement,  reading 
as  follows : 

Starting  time. — The  starting  time  of  the  work  period  shall  be  arranged  by 
mutual  understanding  between  the  local  officers  and  the  employees’  committee 
based  on  actual  service  requirements. 

It  is  the  claim  of  the  employees  that  all  men  affected  by  this 
alleged  arbitrary  action  on  the  part  of  the  carrier  should  be  paid 
overtime  for  all  overtime  worked  between  August  11  and  August  30, 
inclusive,  in  accordance  with  the  overtime  provision  of  the  agree- 
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ment,  and  if  by  reason  of  the  arbitrary  changing  of  the  regular 
assignment,  the  employees  were  denied  earning  their  regular  com- 
pensation they  should  be  reimbursed  for  any  wage  loss. 

The  claim  for  overtime  is  predicated  upon  the  recognized  assign- 
ment of  the  employees  in  question  prior  to  August  11,  1924,  to  which 
assignment  they  were,  returned  after  August  30,  1924. 

The  carrier  takes  the  position  that  the  work  in  question  was  of  an 
emergency  character,  it  being  in  connection  with  the  maintenance 
and  repairs  of  the  tunnel  which  is  the  connecting  link  with  the  Eads 
Bridge,  one  of  two  such  structures  operated  by  this  carrier  for  the 
interchange  of  traffic  between  St.  Louis  and  East  St.  Louis  lines.  It 
is  stated  that  two  tracks  located  therein  constitute  two  of  the  busiest 
thoroughfares  on  the  system  and  that  any  repair  work  must  neces- 
sarily be  done  with  promptness  and  a minimum  of  interference  with 
traffic.  It  was  with  this  idea  in  view  that  the  three  shifts  wrere  in- 
stituted, whereby  men  were  drawn  from  the  regular  gangs  that  for- 
merly worked  the  ordinaiy  routine  hours  of  the  first  shift. 

The  carrier  contends  that  this  method  of  handling  the  work  has 
been  in  force  for  years,  and  that  it  has  always  been  appreciated  that 
promptness  in  restoring  the  tracks  to  service  was  necessary  to  insure 
noninterference  with  the  ordinary  interchange  of  traffic. 

The  carrier  further  contends  that  its  action  did  not  involve  a 
change  in  the  starting  time  within  the  meaning  of  the  rules,  and 
that  instead  of  changing  the  starting  time  of  the  men  what  they 
really  did  was  to  institute  regular  three-shift  service,  which  it  is 
claimed  is  contemplated  in  rule  30  of  the  maintenance-of-way 
agreement. 

Decision. — The  evidence  does  not  indicate  that  the  carrier  vio- 
lated any  rules  of  the  agreement  in  making  the  assignments  as  out- 
lined without  conference  with  the  employees’  representatives. 

(2)  Employees  are  entitled  to  the  overtime  rate  for  all  service  in 
excess  of  eight  hours  in  any  24-hour  period.  If  in  changing  from 
their  regular  assignments  employees  were  deprived  of  the  oppor- 
tunity of  earning  their  regular  compensation,  they  shall  be  reim- 
bursed for  the  wage  loss  thus  sustained. 


DECISION  NO.  3122.— DOCKET  3010 

Chicago,  III.,  March  U,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Claim  of  T.  R.  Thrasher,  assistant  yardmaster,  Kan- 
sas City,  Mo.,  for  the  difference  between  the  salary  received  and 
what  he  should  have  received  since  August  8,  1921,  also  claim  for 
extra  compensation  for  two  relief  days  each  month  during  the  period 
August  8,  1921,  to  February  27,  1922. 

Statement. — The  submission  contained  the  following: 

Employees’  position.— On  August  8,  1921,  Mr.  Thrasher  was  appointed 
assistant  yardmaster  at  Kansas  City,  his  hours  of  duty  being  from  7 a.  m. 
to  7 p.  m.,  and  for  which  he  received  $167  a month  with  no  relief  until  March, 
1922,  when  he  was  advised  that  he  would  be  given  two  days  off  each  month 
with  pay. 
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On  October  29,  1918,  the  Director  General  of  Railroads  authorized  rates  of 
pay  and  conditions  for  yardmasters  and  assistant  yardmasters  as  follows : 


Position 

Rates  per  month 

Minimum 

Maximum 

Assistant  yardmasters _ _ . . . ..  

$175 

$240 

250 

Yardmasters . 

200 

Assistant  general  yardmasters __  . _ 

250 

60 

General  yardmasters . . __ 

* 250 

285 

“ The  rates  of  pay  between  the  minimum  and  maximum  specified  to  be 
determined  by  the  requirements  of  the  position  and  the  importance  of  the 
terminal. 

“ Two  days  off  per  month  to  be  allowed  with  pay. 

“ All  classes  of  yardmasters  who  have  been  acting  in  such  capacity  con- 
tinuously one  year  or  more  to  be  allowed  twTo  weeks’  vacation  each  year 
with  pay.” 

Decision  No.  2 (I,  R.  L.  B.  13)  increased  the  monthly  rates  of  assistant 
yardmasters  $30.60  and  Decision  No.  147  (II,  R.  L.  B.  133)  reduced  said  rates 
$16.32  a month. 

Under  the  application  of  these  various  Federal  orders,  a monthly  rate  of 
$239  is  now  paid  to  Assistant  Yardmaster  Wells  at  Kansas  City  with  two  days 
off  a month  under  pay. 

Carrier's  position. — At  the  outset  the  carrier  asserts  that  the  principal  in 
this  case  is  a “ subordinate  official  ” within  the  meaning  of  that  term  as  pre- 
scribed by  the  Interstate  Commerce  Commission  in  Ex  parte  No.  72,  dated 
November  24,  1920,  and  for  the  reason  that  existing  agreements  between  the 
Chicago  Great  Western  Railroad  Co.  and  the  Order  of  Railway  Conductors, 
and  between  the  Chicago  Great  Western  Railroad  Co.  and  the  Brotherhood  of 
Railroad  Trainmen  do  not  invest  said  organization,  or  either  of  them,  with 
any  right  of  representation  for  yardmasters  or  assistant  yardmasters  the  car- 
rier denies  the  jurisdiction  of  the  complainant  organizations,  or  either  of  them, 
to  legislate  a matter  of  wages  for  such  subordinate  official.  The  carrier,  there- 
fore, challenges  the  legality  of  this  proceeding. 

In  April,  1921,  the  Chicago  Great  Western  Railroad  Co.  took  on  additional 
■work  at  its  Kansas  City  terminal  facilities  for  the  handling  of  its  own  pas- 
senger-train equipment  and  motive  power  which  was  theretofore  handled  by 
the  Kansas  City  Terminal  Railway  Co.  The  additional  switching  incident  to 
the  preparation,  making  up,  and  breaking  up  of  passenger  trains,  etc.,  made 
necessary  the  employment  of  additional  terminal  supervision,  and  a new  posi- 
tion, that  of  assistant  yardmaster,  wTas  accordingly  created. 

The  salary  authorized  by  the  carrier  for  said  new  position  was  $185  per 
calendar  month  for  an  assignment  of  12  hours  per  day  with  no  weekly  or 
annual  vacation  under  pay.  One,  R.  Pottinger,  accepted  and  was  appointed 
to  the  new  position  with  full  knowledge  of  its  rating  and  working  conditions 
Mr.  Pottinger  continued  on  said  new  position,  with  satisfaction  to  himself 
and  employer  until  August  3,  1921,  when  he  was  promoted  to  fill  a vacancy  made 
by  the  protracted  illness  of  the  general  yardmaster. 

Thomas  R.  Thrasher,  at  that  time  yardmaster  at  Conception,  Mo.,  then 
made  application  for  the  vacated  position  of  assistant  yardmaster  at  Kansas 
City,  likewise  with  full  knowledge  of  the  rating  and  working  conditions  of 
the  latter-mentioned  position,  giving  the  condition  of  his  health  as  his  reason 
for  wanting  the  transfer.  Mr.  Thrasher’s  request  was  granted,  and  he  was 
accordingly  assigned  to  the  Kansas  City  position  on  August  8,  1921. 

The  monthly  rate  of  pay  for  the  position  of  assistant  yardmaster  at  Kansas 
City  was,  effective  July  1.  1921,  reduced  from  $185  to  $167.  conformable  to, 
but  not  under  authority  of,  Decision  No.  147  (II,  R.  L.  B.  133),  so  that  the 
present  rate  of  $167  was  in  effect  at  the  time  Mr.  Thrasher  applied  for  and 
accepted  appointment  to  the  position.  He  himself  has  never  formally  com- 
plained to  the  carrier  about  either  his  salary  or  working  conditions.  More- 
over, it  was  not  until  June  16,  1922,  that  a representative  of  the  Brotherhood 
of  Railroad  Trainmen  manifested  an  interest  in  the  matter. 

As  is  clearly  shown  by  the  foregoing  statement  of  facts,  the  carrier  submits 
that  the  rate  of  $185  a month  and  the  working  conditions  for  the  position  in- 
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volved  in  this  dispute  were  established  neither  by  nor  under  the  authority  of 
the  United  States  Railroad  Administration,  and  that  the  Chicago  Great 
Western  Railroad  Co.  was  not  (in  this  case  of  a position  newly  created  bj 
said  carrier)  bound  to  establish  the  wages  and  working  conditions  authorized 
by  the  United  States  Railroad  Administration  for  employees  in  the  service 
of  the  Railroad  Administration.  This  carrier  holds  that  in  so  far  as  concerns 
the  position  involved  in  this  dispute  the  authority  of  said  Railroad  Adminis- 
tration ceased  and  terminated  as  of  the  end  of  Federal  control,  February  29, 
1920,  and  that  a question  as  to  the  justness  and  reasonableness  of  the  wages 
and  working  conditions  established  by  the  carrier  for  said  position  has  not 
been  and  is  not  now  properly  before  the  Railroad  Labor  Board. 

Decision. — (a)  Under  the  facts  and  circumstances  of  this  case 
the  Railroad  Labor  Board  decides  that  in  arriving  at  the  rate  of  pay 
for  the  position  in  question  the  lowest  amount  which  could  or  should 
have  been  fixed  for  the  position  was  the  amount  of  the  minimum 
fixed  by  the  United  States  Railroad  Administration,  plus  the  in- 
crease granted  by  Decision  No.  2,  and  minus  the  decrease  as  provided 
for  in  Decision  No.  147.  The  carrier  will,  therefore,  pay  at  least 
the  difference  between  what  it  has  been  paying  and  the  amount  above 
specified  to  T.  R.  Thrasher,  assistant  yardmaster,  from  the  time  of 
his  employment. 

(b)  The  claim  for  compensation  for  two  days  off  during  the  time 
beginning  August  8,  1921,  and  ending  February  27,  1922,  is  denied. 


DECISION  NO.  3123.— DOCKET  3012 

Chicago,  III.,  March  1 k,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Request  that  passenger  equipment  now  handled  by 
assistant  yardmasters  between  the  Union  Station  and  Ohio  Avenue, 
Kansas  City,  Mo.,  and  between  the  Union  Passenger  Station  at  Des 
Moines  and  the  train  yard  at  South  Des  Moines,  Iowa,  be  handled  by 
yardmen  holding  seniority  as  such  in  those  yards. 

Statement. — The  submission  contained  the  following:: 

Employees'  position.— Prior  to  the  fall  of  1921  back-up  men  (yardmen)  em- 
ployed by  the  Kansas  City  Terminal  Railway  Co.  handled  the  passenger  equip- 
ment at  Kansas  City  and  the  yard  crews  handled  the  passenger  equipment  at 
Des  Moines,  at  which  time  this  practice  was  discontinued  and  additional 
assistant  yardmasters  were  appointed  at  these  terminals  who  relieved  the 
yard  men  of  this  work. 

The  schedule  rules  involved  are  section  2 of  Article  XXI  and  paragraph  (c), 
section  9.  of  Article  XXIX,  reading : 

“Abticle  XXI 

“ Sec.  2.  Pilots  will  receive  not  less  than  yard  foreman’s  pay.  Except  where 
passenger  men  are  now  used,  back-up  men  handling  passenger  equipment  will 
receive  not  less  than  yard  foreman’s  pay. 

“Article  XXIX 

“ Sec.  9 (c).  The  right  to  preference  of  work  and  promotion  will  be  governed 
by  seniority  in  service.  Everything  being  equal,  the  yardman  longest  in  service 
will  be  given  the  preference.” 

Carrier  s position. — The  initial  station  for  one  daily  eastbound  passenger 
tram,  No.  6,  and  the  final  station  for  one  daily  westbound  passenger  train,  No 
55,  is  the  Des  Moines  Union  Depot. 
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The  initial  station  for  three  daily  eastbound  passenger  trains,  Nos.  2,  4.  and 
54,  and  the  final  station  for  three  daily  westbound  passenger  trains,  Nos.  1,  3, 
and  5,  is  the  Kansas  City  Union  Depot. 

With  regard  to  these  terminals,  the  schedules  of  said  trains  on  time-table 
No.  27  are — 


No.  6.  Leave  Des  Moines. 
No.  55.  Arrive  Des  Moines— 
No.  2.  Leave  Kansas  City- 
No.  4.  Leave  Kansas  City- 
No.  54.  Leave  Kansas  City- 
No.  1.  Arrive  Kansas  City. 
No.  3.  Arrive  Kansas  City. 
No.  5.  Arrive  Kansas  City. 


9 p.  m. 
9.15  p.  m. 

2.30  p.  m. 
11.30  p.  m. 

9 a.  m. 
3.25  p.  m. 

7.30  a.  m. 
7 p.  m. 


On  account  of  said  terminals  being  joint  facilities  not  owned  or  controlled 
by  the  Chicago  Great  Western  Railroad  Co.,  the  train  equipment  and  motive 
power  for  the  aforementioned  trains  of  the  Chicago  Great  Western  Railroad 
Co.  is  stored  between  runs  at  terminal  facilities  owned  and  operated  by  the 
Chicago  Great  Western  Railroad  Co.  (a)  1.48  miles  west  of  the  Des  Moines 
Union  Depot  and  (ft)  4.57  miles  east  of  the  Kansas  City  Union  Depot,  to  and 

from  whence  the  motive  power  and  train  equipment  for  said  trains,  respec- 
tively, is  handled  in  so-called  “ back-over  ” movements,  and  the  assigned  train 

crews  report  for  duty  and  are  relieved  from  duty  at  the  union  depots, 

respectively. 

The  duty  of  directing  and  conducting  the  empty  train  equipment  movements 
as  described  has  been  at  Kansas  City  since  April,  1921,  and  at  Des  Moines 
since  July,  1921,  assigned  to  the  assistant  yardmaster  along  with  his  other 
work,  because  there  is  not  enough  such  equipment  to  warrant  the  assignment 
of  a man  exclusively  to  that  service. 

Furthermore,  the  carrier  holds  that  the  schedule  rules  cited  in  the  brief  of 
the  complainant  organization  are  not  in  the  least  involved  in  this  dispute,  and 
that  they  are  not  at  all  germane  thereto  because  the  service  in  question  is  not 
performed  by  either  so-called  “ pilots,”  or  so-called  “ back-up  ” men ; and  that 
the  “ right  of  preference  of  work  and  promotion  ” is  not  here  involved  within 
the  meaning  of  the  rules  cited.  Moreover,  the  carrier  asserts  that  there  is 
nothing  in  the  memorandum  of  agreement  between  the  Chicago  Great  Western 
Railroad  Co.  and  the  Brotherhood  of  Railroad  Trainmen  governing  the  em- 
ployment of  yardmen  in  certain  yards  that  contemplates  the  assignment  of 
more  men  than  is  considered  necessary  to  perform  a given  service,  nor  any- 
thing which  may  be  properly  construed  as  forbidding  an  officer  of  the  carrier 
in  the  moderate  performance  of  a detail  coming  within  the  scope  of  his  own 
supervision. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  in  this  particular  case  the  claim  of  the  employees 
is  denied. 


DECISION  NO.  3124.— DOCKET  4332 

Chicago,  III.,  March  16,  1925 

Railroad  Yardmasters  of  America  v.  Southern  Railway  Co.,  Alabama  Great 
Southern  Railroad  Co.,  New  Orleans  & Northeastern  Railroad  Co.,  New 
Orleans  Terminal 

Question. — What  constitutes  just  and  reasonable  rates  of  pay  for 
yardmasters  and  assistant  yardmasters  ? 

Statement. — The  yardmasters  on  the  carriers  parties  to  this  dis- 
pute are  now  being  paid  rates  which  approximate  eight  elevenths  of 
the  rates  received  prior  to  September  1,  1924,  plus  an  amount  esti- 
mated to  represent  the  value  of  the  vacation  rule  which  was  for- 
feited by  an  agreement  of  that  date.  The  rates  received  prior  to 
September  1,  1924,  were  those  established  by  Decision  No.  2 of  the 
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Railroad  Labor  Board  (I,  R.  L.  B.  13),  plus  an  increase  granted  by 
the  carrier  under  date  of  January  6,  1923,  amounting  to  $25  per 
month. 

This  increase  was  the  result  of  a negotiation  conducted  by  repre- 
sentatives of  the  yardmasters  and  these  carriers  subsequent  to  the 
issuance  of  Decision  1266  of  the  Railroad  Labor  Board.  (Ill, 
R.  L.  B.  765.)  This  decision,  although  not  applying  to  the  carriers 
involved  herein,  provided  for  an  8-hour  day  for  yardmasters,  and 
was  used  as  the  basis  for  the  negotiation  above  named,  in  which  the 
yardmasters  accepted  the  increase  in  rate  and  agreed  that — 

* * * the  new  monthly  rate  to  be  established  * * * to  cover  all  services 

rendered,  it  being  agreed  that  the  said  monthly  rate  shall  be  in  full  payment 
for  services  rendered  during  a standard  day  of  eight  hours  as  well  as  in  pay- 
ment of  all  overtime  for  the  full  number  of  hours  worked  during  any  day. 

This  agreement  further  provided  that  if  in  the  future  the  hours  of 
service  of  yardmasters  should  be  limited  to  eight  the  carriers  would 
be  under  no  obligation  to  continue  vacations  at  their  expense  and 
that  the  rate  of  pay  for  the  8-hour  day  would  be  arrived  at  by  taking 
eight-elevenths  of  the  going  monthly  rate  at  the  time. 

On  April  25,  1924,  a conference  was  held  for  the  purpose  of  reach- 
ing an  agreement  in  regard  to  the  establishment  of  the  8-hour  day, 
but  this  conference  failing,  the  dispute  was  referred  to  the  Railroad 
Labor  Board  and  was  assigned  Docket  No.  4049.  Prior  to  board 
action,  however,  an  agreement  was  arrived  at  by  the  parties  at 
interest  to  withdraw  the  case,  and  the  docket  was  closed. 

Some  time  prior  to  September  1,  1924,  an  agreement  was  made,  to 
become  effective  on  that  date,  which  provided  for  the  8-hour  day, 
but  which  also  provided  for  a new  wage  scale,  this  scale  being  iden- 
tical with  the  one  now  in  effect. 

The  employees  contend  that  the  rates  of  pay  in  effect  prior  to  the 
establishment  of  the  8-hour  day  should  be  now  considered  the  just 
and  reasonable  rates.  The  carriers’  position  is  that  the  rates  now 
in  effect  were  arrived  at  strictly  by  applications  of  the  agreements 
of  January  6,  1923,  and  shortly  prior  to  September  1,  1924,  and 
are  therefore  just  and  reasonable. 

Opinion. — Without  considering  the  justice  or  injustice  of  reducing 
salaries  when  hours  of  service  are  reduced  by  the  establishment  of 
the  8-hour  day,  or  the  propriety  of  representatives  of  employees  in 
entering  into  agreements  such  as  are  hereinbefore  described,  the 
board  does  not  believe  the  scale  of  wages  now  paid  to  yardmasters 
and  assistant  yardmasters  on  these  properties  is  just  and  reasonable 
when  the  various  elements  set  out  in  the  transportation  act  for  its 
guidance  in  determining  proper  wage  rates  are  taken  into  considera- 
tion. But  it  does  not  believe  the  monthly  increase  of  $25,  which  in 
a sense  was  accepted  by  the  representatives  of  the  yardmasters  in 
lieu  of  the  8-hour  day,  or  the  estimated  value  of  the  vacation  rule, 
which  has  been  forfeited,  should  be,  under  changed  conditions,  con- 
tinued in  the  monthly  rates. 

Decision. — The  Railroad  Labor  Board  decides  that  effective  Sep- 
tember 1,  1924,  the  rates  for  yardmasters  and  assistant  yardmasters 
on  the  carriers  parties  to  this  dispute  are  the  rates  established  by 
its  Decision  No.  2 (I,  R.  L.  B.  13),  reduced  by  the  decreases  author- 
ized in  its  Decision  No.  147  (II,  R.  L.  B.  133). 
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DECISION  NO.  3125.— DOCKET  3014 

Chicago,  III.,  March  16,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Claim  of  F.  J.  Norton,  extra  brakeman,  eastern  divi- 
sion, for  runaround,  50  miles  at  through-freight  rates,  November  8, 
1921. 

Statement. — Pool-freight  train  crews,  with  home  terminal  at  Chi- 
cago transfer,  are  operated  first  in  first  out  between  Chicago  transfer 
and  East  Stockton,  a freight  train  district  of  121.8  miles,  and  an 
extra  board  is  maintained  at  the  home  terminal. 

On  November  8, 1921,  Mr.  Norton  stood  first  out  on  the  brakemen’s 
extra  board  at  Chicago  transfer.  A regular  pool-freight  crew  was 
ordered  to  deadhead  from  Chicago  to  Stockton,  and  Brakeman 
Walsh,  a member  of  said  pool- freight  crew,  was  used  to  flag  a light 
engine  from  Chicago  to  Stockton. 

The  employees  cite  the  schedule  rule  involved,  which  is  section  1 
of  Article  XX,  reading : 

When  a freight  crew  is  used  in  any  service,  entire  crew  will  be  used.  (This 
does  not  apply  to  pilot  service.) 

The  carrier  states  that  all  members  of  said  pool-freight  train  crews 
were  accordingly  dispatched  from  Chicago  transfer  on  the  same  date, 
the  conductor  and  one  brakeman  arriving  at  East  Stockton  at  10.25 
p.  m.,  the  other  brakeman  at  8.05  p.  m.,  at  which  latter  time  the 
“ light  ” engine  also  arrived  at  East  Stockton.  The  members  of  said 
crew  were  paid  for  their  trip  from  Chicago  transfer  to  East  Stockton 
as  provided  in  the  schedule  rules  according  to  the  character  of  serv- 
ice to  which  they  had  been  respectively  assigned,  and  the  entire  crew, 
conductor  and  two  brakemen,  were  subsequently  dispatched  from 
East  Stockton  in  pool-freight  train  service  in  their  proper  turn. 

The  carrier  further  submits  that  there  is  nothing  in  the  agreement 
with  the  complainant  organizations  that  requires  the  assignment  of 
more  than  one  man  to  “ pilot  ” or  to  “ flag  ” a “light  ” engine  move- 
ment, nor  that  requires  the  assignment  of  an  extra  brakeman  to  any 
service  other  than  for  the  relief  of  a regularly  assigned  brakeman. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3126.— DOCKET  3040 

Chicago,  III.,  March  16,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Terminal  Railroad  Association  of 

St.  Louis 

Question. — Dispute  relative  to  N.  C.  Scott  being  disqualified  as 
foreman  July  28,  1922,  on  charge  of  incompetency. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Yardman  N.  C.  Scott,  employed  by  the  Terminal 
Railroad  Association  of  St.  Louis  June  26,  1920,  was  disqualified  as  foreman 
by  the  carrier  July  26,  1922,  on  the  charge  of  incompetency. 

Decision. — The  evidence  submitted  indicates  that  the  action  taken 
bv  the  carrier  was  justified,  and  the  case  is  therefore  dismissed. 
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DECISION  NO.  3127.— DOCKET  3058 

Chicago,  III.,  March  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Engineer  P.  H.  Rasmussen  and  Fireman  E. 
Wennesheimer,  Lake  Shore  division,  for  runaround  at  Shawano, 
Wis.,  March  6,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  Rasmussen  and  Fireman  Wennesheimer, 
assigned  to  pool-freight  service,  were,  with  other  crews,  loading  and  hauling 
ice  between  Shawano  and  other  points,  tying  up  at  Shawano,  and  tied  up  at 
that  point  at  3.55  p.  m.,  March  5,  1921. 

Engineer  Rush  and  Fireman  Kaufman  deadheaded,  Green  Bay  to  Shawano, 
arriving  at  that  point  12.20  a.  m.  March  6,  1921,  and  were  used  for  service  out 
of  Shawano,  reporting  for  duty  at  5 a.  m.  Engineer  Rasmussen  and  Fireman 
Wennesheimer  departed  from  Shawano  1.30  p.  m.  March  6,  1921. 

Employees'1  position. — Engineer  P.  H.  Rasmussen  and  Fireman  E.  Wennes- 
heimer, in  freight-pool  service,  arrived  at  Shawano  3.35  p.  m.  March  5,  1921, 
and  tied  up. 

Engineer  F.  Rush  and  Fireman  Kaufman,  in  freight  pool  service,  arrived  at 
Shawano,  deadhead,  at  12.20  a.  m.  March  6,  1921,  and  tied  up. 

Engineer  Rush  and  Fireman  Kaufman  departed  from  Shawano  at  5 a.  m. 
March  6,  1921. 

Engineer  Rasmussen  and  Fireman  Wennesheimer  departed  from  Shawano 
at  1.30  p.  m.  March  6,  1921. 

It  is  the  contention  of  the  employees  that  Engineer  P.  H.  Rasmussen  and 
Fireman  E.  Wennesheimer,  not  having  been  given  an  opportunity  to  depart  in 
vheir  turn  from  Shawano,  are  entitled  to  50  miles  runaround  under  the  pro- 
visions of  rule  44-a,  current  engineers’  and  firemen’s  schedules,  reading  as 
follows : 

“Except  as  otherwise  provided  for  in  the  rules,  engineers  (firemen  and 
helpers)  in  “ freight-pool  ” service  or  on  extra  list,  will  run  first  in  first  out  of 
terminals,  when  the  “ hours  of  service  law  ” will  permit.  Such  engineers 
(firemen  or  helpers)  who  have  had  required  rest  and  are  runaround  at  ter- 
minals account  of  not  being  called  in  turn,  will  be  allowed  50  miles  at  the 
minimum  classification  service  rate,  and  retain  place  in  “ freight  pool  ” or  on 
extra  list. 

“ Engineers  (firemen  or  helpers)  going  for  an  engine  in  case  of  breakdown, 
or  running  for  coal  or  water,  will  not  be  considered  as  arriving  at  terminals 
under  this  rule  unless  relieved  from  duty.  In  case  of  accident  requiring  im- 
mediate service,  the  first  man  available  may  be  used  without  penalty,  and 
will  be  relieved  on  arrival  at  terminal  and  vacancy  filled  in  accordance  with 
the  rules.” 

Also  under  the  provisions  of  agreement  contained  in  general  rulings,  Decem- 
ber 28,  1915,  reading  as  follows : 

Chicago,  December  28,  1915. 

Mr.  R.  E.  Hodson, 

General  Chairman,  Brotherhood  of  Locomotive  Engineers, 

Briggs  House,  City. 

Mr.  S.  A.  Boone, 

General  Chairman,  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
Briggs  House,  City. 

Gentlemen  : Referring  to  the  question  of  pool-freight  crews  tied  up  at 
points  other  than  terminals,  and  being  run  around  by  other  pool-freight  crews 
that  might  be  required  to  run  at  such  points. 

The  example  which  was  submitted  by  Mr.  Boone  showing  one  pool-freight 
crew  running  around  other  pool-freight  crews  tied  up  at  Carroll,  Iowa,  pro- 
vides a penalty  of  50  miles  to  be  paid  to  each  man  run  around. 

Such  an  example  placed  in  the  schedule  would  not  be  in  harmony  with  the 
provisions  of  the  rule,  which  provides  that  men  in  pool-freight  service  will 
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run  first  in  first  out  of  terminals,  and  the  example  suggested,  with  the  penalty 
in  connection  therewith,  would  create  a condition  not  contemplated  by  the 
rule. 

Mr.  Boone  stated  that  it  was  the  custom  to  run  pool-freight  crews  first  in 
first  out  of  Carroll,  Iowa,  and  we  believe  this  is  correct  as  applied  to  crews 
that  are  tied  up  there ; and,  as  a matter  of  fact,  we  do  not  understand  that 
crews  are  run  out  of  Boone  to  Carroll,  turned  there,  and  run  around  other 
pool-freight  crews  that  may  be  available  for  service  at  that  point. 

However,  there  may  be  other  places  on  the  system  where  this  is  done,  and 
we  would  not  care  to  place  in  the  schedule  any  rule,  ruling,  or  example  that 
would  not  be  in  harmony  with  other  rules. 

As  stated  to  you  in  conference,  if  it  could  be  shown  that  it  has  been  the 
practice  for  a number  of  years  to  run  crews  on  any  division  from  any  point 
in  the  manner  contended  by  Mr.  Boone,  we  are  agreeable  to  the  practice  being 
continued  on  that  division  and  at  that  specific  point. 


Yours  truly, 

Wm.  Walliser, 

H.  T.  Bentley, 

E.  B.  Hall, 

Officers  Committee. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  the  provisions  of 
rule  44  (a)  of  the  engineers’  and  firemen’s  schedules  and  ruling  thereon  re- 
ferred to  in  employee’s  position  are  not  applicable  at  Shawano,  Wis.,  and  such 
being  the  case  Engineer  Rasmussen  and  Fireman  Wennesheimer  are  not  en- 
titled to  compensation  claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
vhe  employees  is  sustained. 


DECISION  NO.  3128.— DOCKET  3060 

Chicago,  III.,  March  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Request  that  engines  be  equipped  with  cab  handrail 
and  stirrup  for  the  purpose  of  enabling  engineers  and  firemen  to 
get  out  on  the  running  board  without  going  through  front  cab 
window. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — The  width  of  the  boiler  on  modern  locomotives  lias 
taken  up  all  the  available  cab  space,  and  at  the  present  time  engines  are  being 
so  equipped  that  the  width  of  the  boiler  will  not  permit  an  average  size  man 
to  pass  out  of  the  cab  and  on  to  the  running  board  of  locomotives. 

It  is  the  contention  of  the  employees  that  locomotives  should  be  provided  with 
a handrail  on  top  of  the  cab  and  a stirrup  on  the  bottom,  to  permit  the  engine 
°rew  to  get  oft  the  engine  or  out  on  the  running  board  through  the  cab  window 
when  necessary  to  do  so. 

Carrier's  position. — Clearances  at  various  points  are  not  sufficient  to  permit 
the  general  application  of  handrails  and  foot  steps  on  side  of  cabs,  and  the 
carrier  feels  that  these  handrails  and  foot  steps  on  cabs  of  engines  are  not 
necessary  for  the  safety  and  welfare  of  employees. 

It  is  further  the  belief  of  the  carrier  that  additional  hazard  would  be  in 
evidence  for  the  reason  that  roundhouse  and  coal-house  employees,  such  as 
hostlers,  etc.,  would  be  inclined  to  make  a practice  of  using  these  handrails 
and  steps  for  the  purpose  of  going  to  and  from  the  sand  box  at  coal  and  engine 
houses  where  clearance  is  limited.  For  these  reasons  the  carrier’s  officers 
believe  that  it  is  not  practicable  to  comply  with  the  request  of  the  employees, 
and  take  the  position  that  such  request  should  be  declined. 
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Opinion. — The  Railroad  Labor  Board  does  not  understand  that  it  is  a func- 
tion of  the  board  to  direct  that  locomotives  of  any  carrier  shall  be  equipped 
with  special  appliances. 

Decision. — Case  dismissed. 


DECISION  NO.  3129.— DOCKET  3061 

Chicago,  III.,  March  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Request  that  air  compressors  with  greater  capacity 
than  that  of  a Q^-inch  compressor  to  be  placed  on  locomotives  in 
freight  service  operating  on  the  Wyoming  division  between  Casper, 
Wyo.,  and  Chadron,  Nebr.,  because  of  the  heavy  grades. 

Statement. — The  submission  contained  the  following : 

Jaint  statement  of  facts. — Speed  restrictions,  as  contained  in  Wyoming  divi- 
sion time  table,  provide : 

“ Trains  will  not  exceed  rate  of  speed  indicated  below : 

“ Trains  handling  loaded  oil  tanks,  25  miles  per  hour. 

“Trains  handling  loaded  oil  tanks  on  heavy  descending  grades  and  ground 
curves,  20  miles  per  hour.” 

The  movement  of  oil  predominates  the  traffic  moved  in  this  district.  Operat- 
ing on  this  division  are  locomotives  of  the  class  R-l  and  L type,  which  are 
equipped  with  one  9% -inch  air  compressor.  Grades  in  the  district  in  which 
loaded  oil  tanks  are  moved  vary  from  1 to  1 *4  per  cent.  Ninety  pounds  is  the 
standard  train-line  pressure  in  this  district,  45  cars  of  2,000  tons  making  up 
the  average  train. 

Opinion. — The  Railroad  Labor  Board  does  not  understand  that  it 
is  a function  of  the  board  to  direct  that  locomotives  of  any  carrier 
shall  be  equipped  with  special  appliances. 

Decision. — Case  dismissed. 


DECISION  NO.  3130.— DOCKET  4373 

Chicago,  III.,  March  16,  1925 

Railroad  Yardmasters  of  America  v.  Minneapolis,  St.  Paul  & Sault  Ste.  Marie 

Railway  Co. 

Question. — What  are  just  and  reasonable  rates  of  pay  and  rules 
for  yardmasters  and  assistant  yardmasters  on  the  Minneapolis,  St. 
Paul  & Sault  Ste.  Marie  Railway  Co.  ? 

Statement. — Representatives  of  the  carrier  and  of  the  employees 
have  jointly  submitted  to  the  board  a set  of  rules  tentatively  agreed 
upon,  and  a dispute  as  to  the  inclusion  in  the  agreement  of  the  fol- 
lowing two  rules  which  are  desired  by  the  employees : 

Art.  IX.  Yardmasters  will  not  be  required  to  perform  work  other  than  that 
of  a supervisory  character. 

Art.  X.  Yardmasters  will  retain  their  senority  in  the  class  of  service  from 
which  promoted. 

They  have  also  submitted  a dispute  as  to  what  shall  constitute  just 
and  reasonable  rates  of  pay  after  the  hours  of  service  have  been  re- 
duced from  12  to  8 per  day. 
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The  carrier  objects  to  the  incorporation  of  the  two  rules  men- 
tioned, and  maintains  that  just  and  reasonable  rates  of  pay  after 
the  8-hour  day  has  been  established  are  $215  per  month  for  positions 
now  being  paid  $260  per  month,  and  $210  per  month  for  positions 
now  being  paid  less  than  $260  per  month. 

The  employees  contend  that  the  present  rates  should  be  continued 
after  the  rules,  which  have  been  tentatively  agreed  upon  and  which 
establish  the  8-hour  day,  are  made  effective.  The  committee  repre- 
senting the  employees,  however,  at  one  time  agreed  to  accept  a reduc- 
tion of  $20  per  month  when  the  8-hour  day  became  effective. 

Decision. — -The  Railroad  Labor  Board  decides  that  effective  April 
1,  1925 : 

(i a ) The  rules  tentatively  agreed  upon  by  the  employees  and  the 
carrier  shall  be  placed  in  effect. 

(b)  The  request  of  the  employees  for  the  inclusion  in  the  schedule 
of  Article  IX,  previously  mentioned,  is  denied. 

( c ) With  respect  to  Article  X,  the  board  decides  that  this  is  a 
matter  of  negotiation  between  the  organizations  directly  concerned 
and  the  carrier. 

(< d ) Just  and  reasonable  rates  of  pay  after  hours  of  service  have 
been  reduced  from  12  to  8 hours  per  day  are  the  present  rates  paid 
minus  a reduction  of  $20  a month  in  each  rate. 

DISSENTING  OPINION 

The  undersigned  are  not  in  accord  with  the  decision  reached  by 
the  majority  in  Docket  4373. 

According  to  the  tabulation  laid  before  the  Railroad  Labor  Board 
by  its  statistical  department  entitled  “ Rates  of  pay  of  yardmasters 
and  assistant  yardmasters  of  the  Minneapolis,  St.  Paul  & Ste.  Marie 
Railway  Co.  and  of  carriers  serving  the  same  territory,”  the  Great 
Northern  Railway  and  the  Northern  Pacific  Railway,  representative 
trunk  lines  paralleling  the  Soo  Line  from  the  Manitoba  border  to 
the  Great  Lakes,  have  established  rates  for  8,  10,  11,  and  12  hour 
yard  assignments  ranging  from  $200  minimum  8-hour  assignment  to 
$275  maximum  12-hour  assignment. 

All  yards  with  a given  assignment  do  not  pay  the  same  rate.  For 
illustration : 

Eight-hour  assignments  range  from  $200  to  $230. 

Ten-hour  assignments  flat  rate,  $230. 

Eleven-hour  assignments  range  from  $235  to  $250. 

Twelve-hour  assignments  range  from  $245  to  $275. 

Some  attention  evidently  has  been  given  to  the  relative  importance 
of  yards. 

Under  the  decision  reached  by  the  majority  all  yards  on  the  Soo 
line  are  established  with  8-hour  assignments  and  with  monthly 
rates  ranging  from  $225  to  $260. 

If  comparisons  with  similar  carriers  and  similar  positions  have 
any  value,  and  we  think  they  surely  have,  it  is  difficult  to  find  justi- 
fication for  the  board’s  position. 

J.  H.  Elliott. 

Horace  Bailer. 
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SUPPORTING  OPINION 

There  are  26  employees  involved  in  this  case.  Their  rates  of  pay 
ranged  from  a minimum  of  $245  to  $280  per  month  and  their  assign- 
ment covered  a spread  of  12  hours  a day. 

The  carrier  and  the  employees  agreed  on  the  rule  establishing  the 
8-hour  day,  but  were  unable  to  agree  as  to  the  rate  of  pay  on  the 
8-hour  basis. 

In  an  effort  to  reach  an  agreement  the  employees  offered  to  accept 
a reduction  in  the  existing  rate  of  $20  a month. 

The  rates  of  pay  as  established  for  all  classes  of  railroad  employ- 
ment have  been  on  the  principle  that  a reduction  in  hours  shall  not 
be  considered  as  an  increase  in  pay. 

The  majority  decision  is  consistent  with  every  decision  rendered 
by  every  authoritative  body  that  has  passed  on  this  question  during 
the  past  10  years,  except  that  in  the  present  case  and  based  on  the  offer 
of  the  employees,  the  rate  of  pay  is  reduced  $20  a month. 

Had  the  Railroad  Labor  Board  concurred  in  the  request  of  the 
carrier,  this  class  of  employees  would  represent  the  only  class  of 
railroad  employees  receiving  such  treatment  and  the  result  would 
have  been  to  establish  a rate  out  of  keeping  with  the  employees 
supervised  and  all  other  subordinate  officials  with  whom  their  duties 
and  responsibilities  are  comparable. 

A.  O.  Wharton. 

W.  L.  McMenimen. 


DECISION  NO.  3131.— DOCKET  353-279-A 

Chicago , III.,  March  16,  1925 

Manistique  & Lake  Superior  Railroad  Co.  v.  Employees  in  Engine,  Train, 
Shop,  and  Maintenance-of-Way  Service 

Question. — That  effective  date  of  Addendum  No.  3 to  Decision  No. 
147  (II,  R.  L.  B.  564),  in  so  far  as  it  affects  employees  of  the 
Manistique  & Lake  Superior  Railroad  Co.  covered  by  Articles  III, 
IV,  VI,  and  VII  of  Decision  No.  147  (II,  R.  L.  B.  133),  be  changed 
from  October  16,  1921,  to  July  1,  1921. 

Statement. — This  carrier,  under  date  of  June  22,  1921,  petitioned 
the  Railroad  Labor  Board  for  authority  to  reduce  rates  of  pay  of 
employees  in  various  classes  of  service.  By  reason  of  the  fact  that 
the  case  was  not  received  and  hearing  conducted  it  was  not  possible 
to  include  this  carrier  in  Decision  No.  147,  issued  on  June  1,  1921, 
in  Addendum  No.  1 to  Decision  No.  147  issued  June  25,  1921  (II, 
R.  L.  B.  537),  or  in  Addendum  No.  2 to  Decision  No.  147  issued  July 
1,  1921  (II,  R.  L.  B.  561),  all  of  which  authorized  reductions  by  car- 
riers therein  named  as  of  July  1,  1921.  However,  the  Manistique  & 
Lake  Superior  Railroad  Co.  was  authorized  in  Addendum  No.  3 to 
Decision  No.  147,  issued  October  11,  1921,  to  make  reductions  as  of 
October  16,  1921. 

It  appears  that  the  management,  anticipating  that  they  would 
receive  proper  authority,  in  the  meantime  reduced  the  rates  of  pay 
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as  of  July  1,  1921,  claiming  to  have  received  the  sanction  of  em- 
ployees covered  by  Article  II  and  V,  whereas  employees  covered  by 
Articles  III,  IV,  VI,  and  VII,  would  not  agree  to  accept  the  reduc- 
tion as  of  July  1,  1921. 

Under  date  of  November  4,  1921,  the  carrier  petitioned  the  Rail- 
road Labor  Board  for  authority  to  make  reduction  .in  rates  of  pay 
effective  July  1,  1921,  instead  of  October  16,  1921,  as  authorized  by 
the  Board  in  Addendum  No.  3 to  Decision  No.  147. 

Opinion. — In  view  of  the  fact  that  certain  classes  of  employees 
involved  are  reported  as  having  agreed  to  accept  the  reduction  as 
of  July  1,  1921,  and  the  Board  having  received  no  complaint  from 
any  of  the  employees  against  the  reduction  as  made,  it  is  altogether 
probable  that  this  matter  has  long  since  been  settled  by  the  parties. 

Decision. — Request  dismissed. 


DECISION  NO.  3132.— DOCKET  4693 

Chicago,  III.,  March  16,  1925 

The  American  Railway  Agents  Association  v.  Cleveland,  Cincinnati,  Chicago 
& St.  Louis  Railway  Co. 

Question. — Ex  parte  submission  of  the  employees  in  dispute  with 
this  carrier  with  reference  to  request  that  positions  of  supervisory 
agents  be  removed  from  the  agreement  with  the  Order  of  Railroad 
Telegraphers  and  included  in  an  agreement  with  the  complainant 
organization,  The  American  Railway  Agents  Association. 

Statement. — The  question  involved  in  this  dispute  is  identical 
with  that  covered  by  Docket  4364  decided  by  Decision  No.  3107  (VI, 
R.  L.  B.  427),  promulgated  March  12, 1925,  although  the  two  disputes 
were  submitted  by  the  organization  on  different  dates. 

Decision. — Inasmuch  as  Decision  No.  3107  decides  the  question  in 
dispute,  this  case  is  dismissed  and  the  file  closed. 


DECISION  NO.  3133.— DOCKET  458 

Chicago,  III.,  March  16,  1925 

Memphis,  Dallas  & Gulf  Railroad  Co.  v.  Brotherhood  of  Railroad  Trainmen, 
Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen,  Railway  Employees’  Department,  A.  F.  of  L.  (Federated 
Shop  Crafts),  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees. 

Question, — Petition  of  carrier  for  authority  to  reduce  rates  of  pay 
of  employees  in  all  crafts  approximately  25  per  cent  and  for  the 
elimination  of  third  brakeman  on  local  trains. 

Opinion , — This  road  was  sold  at  public  auction  December  20,  1921, 
and  as  a result  of  the  sale  and  reorganization  these  and  other  differ- 
ences between  the  carrier  and  employees  were  doubtless  wiped  out. 
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The  board  is  of  the  opinion  that  on  account  of  the  lapse  of  time  and 
the  fact  that  the  carrier  was  sold  within  a short  time  after  this  sub- 
mission was  sent  to  the  board  no  action  is  required  at  this  time. 
Decision. — Case  dismissed. 


DECISION  NO.  3134.— DOCKET  2903 

Chicago,  III.,  March  16,  1925 

Unorganized  Maintenance-of-Way  Employees  Represented  by  M.  B.  Purvis 
v.  Seaboard  Air  Line  Railway  Co. 

Question. — Request  of  unorganized  employees  for  increased  rates 
of  pay  for  track  laborers,  crossing  watchmen,  pumpers,  bridge 
tenders  and  helpers,  carpenters,  painters,  cooks,  coal-chute  men, 
lamplighters,  etc.,  and  protest  against  a reduction  in  wages  of  cer- 
tain employees  during  January,  1922. 

Statement. — The  evidence  in  possession  of  the  board  shows  that 
the  rates  of  pay  of  employees  in  this  class  of  service  on  the  Seaboard 
Air  Line  Railway  were  agreed  upon  by  representatives  of  the  carrier 
and  of  the  United  Brotherhood  of  Maintenance  of  Way  Employees 
and  Railway  Shop  Laborers  after  the  organization  had  furnished 
evidence  accepted  by  the  carrier  as  proof  that  said  organization  rep- 
resented the  majority  of  the  employees  in  class  of  service  affected. 

Decision. — Case  dismissed. 


DECISION  NO.  3135.— DOCKET  1913 

Chicago,  III.,  March  16,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Alleged  violation  by  the  carrier  of  the  agreement  of 
of  October  1,  1919,  in  removing  position  of  agent  from  its  scope  and 
in  making  a separate  agreement  with  the  employees  in  relay  office 
at  Pittsburgh,  Pa. 

Statement. — The  dispute  between  this  organization  and  the  carrier 
on  the  question  of  representation  and  the  scope  of  the  schedule  of 
rules  governing  working  conditions  of  employees  in  telegraph  serv- 
ice has  been  the  subject  of  several  decisions  promulgated  by  the 
board,  and  a complete  history  of  the  dispute  is  contained  in  these  de- 
cisions, which  are  as  follows: 

Decision  No.  2130,  dated  February  5,  1924  (Y,  R.  L.  B.  110). 

Decision  No.  2622,  dated  September  25,  1924  (V,  R.  L.  B.  695). 

Decision  No,  2781,  dated  January  17,  1925  (YI,  R.  L.  B.  15). 

Decision  No.  3003,  dated  February  20,  1925  (YI,  R.  L.  B.  310). 

Opinion. — The  Railroad  Labor  Board,  in  Decision  No.  3003,  pro- 
mulgated a scope  rule  to  be  incorporated  in  the  schedule  of  rules 
governing  working  conditions  of  the  employees  of  this  carrier  in 
telegraph  service.  In  the  opinion  of  the  board  this  rule  decides  the 
question  in  dispute  in  the  present  case  and  no  further  action  is  neces- 
sary.  • 

Decision. — The  case  is  therefore  dismissed. 
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DECISION  NO.  3136.— DOCKET  255 

Chicago,  III.,  March  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Shall  the  provisions  of  Article  II,  Decision  No.  2,  of 
the  United  States  Eailroad  Labor  Board  (I,  R.  L.  B.  13)  be  applied 
to  the  wages  of  shore  employees  of  the  Southern  Pacific  Co.,  located 
in  stations,  operated  as  a part  of  the  Sacramento  River  steamer  lines? 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board,  the  em- 
ployees on  whose  behalf  this  case  was  presented  are  not  covered  by 
the  transportation  act  of  1920. 

Decision. — Case  dismissed. 


DECISION  NO.  3137.— DOCKET  1389 

Chicago,  III.,  March  16,  1925 

National  Organization  Masters,  Mates,  and  Pilots  of  America  v.  Southern 
Pacific  Co.  (Atlantic  Steamship  Lines) 

Question. — (a)  Application  of  Article  X of  Decision  No.  2 of 
Railroad  Labor  Board  (I,  R.  L.  B.  13)  to  men  employed  as  captains 
op  the  towboats  and  steam  lighters  in  the  port  of  New  York. 

(b)  Change  in  working  rules  without  conforming  to  provisions 
of  transportation  act  of  1920. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board,  the  em- 
ployees on  whose  behalf  this  case  was  presented  are  not  covered 
by  the  transportation  act  of  1920. 

Decision. — Case  dismissed. 


DECISION  NO.  3138.— DOCKET  3059 

Chicago,  III.,  March  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  F.  Custer,  engineer,  and  C.  Kutzner,  fireman, 
Wisconsin  division,  for  compensation  under  the  provisions  of  rule 
5,  engineers’  and  firemen’s  schedules,  account  of  being  delayed  1 hour 
and  30  minutes  at  Milwauke3,  Wis.,  the  turn-around  point  of  their 
assignment. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  April  11,  1921,  Engineer  Custer  and  Fireman 
Kutzner,  Wisconsin  division,  performed  service  on  passenger  trains  Nos. 
421  and  426,  operating  between  Chicago,  111.,  and  Milwaukee  as  a turn- 
around run. 

The  engine  crew  in  this  assignment  was  compensated  in  accordance  with 
the  provisions  of  rule  3 (e)  of  the  current  engineers’  and  firemen’s  schedule, 
reading  as  follows : 

“ The  railroad  may  operate  runs  as  * turn-arounds,’  the  single  trip  of  which 
is  more  than  80  miles  and  less  than  100  miles,  on  the  basis  of  actual 
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miles  run.  Overtime  on  such  runs  to  be  based  on  a speed  of  20  miles  per 
hour,  computed  from  time  required  to  report  for  duty  at  starting  point 
until  relieved  at  end  of  round  trip,  this  to  include  time  at  turn-around  point. 

“If  crew  is  released  from  duty  at  turn-around  point,  they  will  be  paid 
on  the  basis  of  single  trips,  with  a minimum  of  100  miles  for  each ; over- 
time after  five  hours  on  duty. 

“ Turn-around  runs  will  be  definitely  specified  by  railroad.  Turn-arounds 
so  specified  shall  be  changed  only  when  new  time  table  is  issued.” 

On  arrival  at  Milwaukee  on  train  No.  421  and  after  the  engine  was  dis- 
patched, the  crew  returned  with  the  engine  to  the  depot  preparatory  to 
departure  on  train  No.  426.  However,  due  to  train  No.  126,  a connecting 
train,  being  delayed  at  Neenah,  Wis.,  a point  north  of  Milwaukee,  1 hour 
and  30  minutes  on  account  of  a wreck,  arriving  at  Milwaukee  1 hour  and 
30  minutes  late.  Engineer  Custer  and  Fireman  Kutzner  departed  from 
Milwaukee  on  train  No.  426,  1 hour  and  30  minutes  late. 

Claim  is  made  by  the  employees  for  1 hour  and  30  minutes’  delay  en  route, 
under  the  provisions  of  rule  5 of  the  current  engineers’  and  firemen’s  schedule, 
reading  as  follows : 

“When  road  overtime  does  not  accrue,  passenger  engineers  (firemen  or  help- 
ers) delayed  on  the  road  by  wrecks,  washouts,  or  snow  shall  be  paid  for  all 
time  lost,  on  basis  of  12%  miles  per  hour,  provided  it  exceeds  one  hour.  This 
rule  also  applies  to  passenger  engineers  (firemen  or  helpers)  delayed  in  the 
same  manner  by  preceding  and  connecting  Chicago  & North  Western  Railroad 
trains  which  have  been  delayed  as  a result  of  wrecks,  washouts,  or  snow.  In 
no  case  is  this  rule  applicable  to  delays  resulting  from  delayed  foreign  line 
connections.” 

Employees’  position. — Rule  5,  above  quoted,  is  exemplified  by  the  following 
examples  appearing  on  pages  57  and  64,  engineers’  and  firemen’s  schedules,  re- 
spectively : 

Rule  5 — Passenger  Delays  En  Route 


Example  1 : 

Report  for  duty  at  A at 6.30  a.  m. 

Ordered  to  leave  A at 7.30  a.  m. 

Leave  A at 7.30  a.  m. 

Delayed  at  B 1 hour  and  30  minutes  account  snow. 

Delayed  at  C 1 hour  and  30  minutes  account  snow. 

Delayed  at  D 2 hours  and  30  minutes  account  snow. 

Arrive  E at 4.30  p m. 

Released  at  E at 4.50  p.  m. 

Distance  A to  E is  135  miles. 


ALLOWANCE 

Mileage 135  miles 

Delayed  account  of  snow 5 hours  and  30  minutes 

Example  2: 

Report  for  duty  at  A at 6.30  a.  m. 

Ordered  to  leave  A at 7.30  a.m. 

Leave  A at 7.30  a.m. 

Delayed  at  B 1 hour  and  30  minutes  on  account  snow. 

Delayed  at  C 3 hours  and  40  minutes  for  connecting  train  which 
was  not  delayed  account  of  wreck,  washout  or  snow. 

Delayed  at  D 1 hour  and  30  minutes  on  account  of  wreck. 


Arrived  at  E at 6.10  p.  m. 

Released  at  E at 6.30  p.  m. 


Distance  A to  E is  135  miles. 


ALLOWANCE 


Mileage 135  miles 

Overtime  1.15  p.  m.  to  5.30  p.  m 5 hours  15  minutes 


The  above  examples  were  placed  in  the  schedule  in  order  to  show  that  when 
the  delayed  time  en  route  account  of  wreck,  washout,  or  snow  would  net 
the  crew  a greater  amount  than  the  overtime  accruing,  the  delayed  time  would 
be  paid.  See  example  1,  above  quoted. 

Under  example  2,  overtime  is  paid  due  to  the  fact  that  the  5 hours  and  15 
minutes  overtime  shown  is  greater  than  the  3 hours  delayed  en  route  account 
of  snow. 
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The  employees  contend  that  inasmuch  as  1 hour  and  30  minutes’  delay  at 
Milwaukee  caused  by  the  wreck  at  Neenah  would  net  this  engine  crew  a 
greater  amount  of  compensation  than  the  40  minutes’  overtime  which  was 
allowed  for  the  round  trip  in  addition  to  192  miles,  the  delayed  time  should  be 
paid  in  accordance  with  rule  5,  and  that  inasmuch  as  the  crew  in  question  was 
in  turn-around  service,  it  was  en  route  from  the  time  it  was  called  to  report 
for  duty  at  Chicago  on  train  No.  421  until  it  was  relieved  at  Chicago  subse- 
quent to  arrival  of  train  No.  126. 

In  the  case  in  question  this  engine  crew  was  allowed  192  miles  plus  40 
minutes’  overtime.  It  is  the  contention  of  the  employees  that  the  crew  is 
entitled  to  192  miles  plus  1 hour  and  30  minutes’  delayed  time. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  rule  5 of  the  en- 
gineers’ and  firemen’s  schedules,  respectively,  is  not  applicable  in  circum- 
stances as  described  in  the  statement  of  facts. 

Engineer  Custer  and  Fireman  Kutzner,  on  April  11,  1921,  were  delayed  at 
Milwaukee,  the  turn-around  point  of  their  assignment,  and  were  not  delayed 
“ on  the  road,”  as  provided  in  rule  5,  and  the  carrier  contends  that  in  compen- 
sating these  men  in  accordance  with  the  provisions  of  rule  3 (c)  of  the 
engineers’  and  firemen’s  schedules,  respectively,  quoted  in  the  statement  of 
facts,  they  were  allowed  all  compensation  due  them  for  the  services  performed 
on  the  date  in  question. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3139.— DOCKET  3057 

Chicago,  III.,  March  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  the  engineers  and  fireman  at  Mitchell  yard, 
Milwaukee,  Wis.,  Wisconsin  division,  for  through- freight  rates  of 
pay. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  April  30,  1921,  a bulletin  notice  was  issued 
to  engineers  and  firemen  at  Milwaukee,  Wis.,  reading  as  follows : 

“All  Enginemen  and  Firemen  : 

“ Effective  May  1,  1921,  the  three  8-hour  shifts  of  switch  engines  in  Mitchell 
yard  at  present  working  6 a.  m.  to  2 p.  m„,  2 p.  m.  to  10  p.  in.,  and  10  p.  m.  to  6 
a.  m.,  or,  in  other  words,  what  is  commonly  known  as  the  24-hour  engines  in 
Mitchell  yard,  will  be  considered  as  in  yard  service,  and  yard  rate  of  pay  will 
apply. 

“ P.  G.  Campbell.” 

Prior  to  May  1,  1921,  the  engineers  and  firemen  at  Mitchell  yard,  Milwaukee, 
received  through-freight  rates  of  pay. 

Employees'  position. — Rule  7 ( a ) of  the  engineers’  and  firemen’s  schedules, 
reads  as  follows : 

“ Rates  for  engineers  (firemen  and  helpers)  in  through  and  irregular  freight, 
pusher,  helper,  mine  run,  or  roustabout,  light-engine  movement  in  road  serv- 
ice, belt  line  or  transfer,  work,  wreck,  gravel,  construction,  snowplow  or 
flanger  (except  passenger  engines  equipped  with  pilot  snowplows  or  dangers 
when  engaged  in  passenger  service),  circus  trains,  trains  established  for  the 
exclusive  purpose  of  handling  milk,  and  all  other  unclassified  service,  shall 
be  as  follows : * * *.” 

Rule  24  reads  as  follows : 

“ Where  regularly  assigned  to  perform  service  within  switching  limits, 
yardmen  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is 
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the  greater,  with  a minimum  of  one  hour,  for  the  class  of  service  per- 
formed, in  addition  to  the  regular  yard  pay  and  without  any  deduction  there- 
from for  the  time  consumed  in  said  service.” 

Carrier's  position. — The  work  performed  by  the  crews  in  question  is  as 
follows : 

“ First  assignment,  7 a.  m.  to  3 p.  m. ; perform  all  switching  in  Mitchell 
yard  and  during  this  time  make  trips  to  the  Chicago,  Milwaukee  & St.  Paul 
yard  on  the  average  of  once  a day. 

“ Second  assignment,  3 p.  m.  to  11  p.  m. ; performs  practically  the  same 
work  as  is  included  in  7 a.  m.  to  3 p.  m.  assignment,  as  also  does  the  third 
assignment,  11  p.  m.  to  7 a.  m.,  with  the  exception  that  the  crew  on  third 
assignment  does  not  make  trips  to  Chicago,  Milwaukee  & St.  Paul  yard  as 
frequently  as  crews  on  first  and  second  assignments.” 

It  is  the  position  of  the  carrier  that  the  work  performed  by  the  engineers 
and  firemen  at  Mitchell  yard,  Milwaukee,  is  not  such  as  would  entitle  them  to 
compensation  under  the  provisions  of  rule  7 (a),  Brotherhood  of  Locomotive 
Engineers’  and  Brotherhood  of  Locomotive  Firemen  and  Enginemen’s  schedules, 
respectively,  and  that  compensation  at  yard  rates  is  correct  and  in  accordance 
with  schedule  provisions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3140.— DOCKET  3402 

Chicago,  III.,  March  17,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  T.  J.  O’Malley,  passenger  conductor,  Wis- 
consin division,  for  compensation  for  300  miles  because  his  assign- 
ment did  not  work  April  IT,  1921,  due  to  a snowstorm. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Conductor  O’Malley  was  regularly  assigned  to 
passenger  trains  Nos.  101,  320,  and  116  on  week  days  and  trains  Nos.  133  and 
244  on  Sundays,  operating  between  Milwaukee,  Wis.,  and  Green  Bay,  Wis.. 
making  single  trips  on  trains  Nos.  101,  320,  and  116,  and  making  a round  trip 
on  Sundays  on  trains  Nos.  133  and  244.  Train  No.  101  operates  from  Milwaukee 
to  Green  Bay  via  Fond  du  Lac,  Wis.,  mileage,  128 ; trains*  Nos.  320  and  116 
operate  from  Green  Bay  to  Milwaukee  via  Appleton  Junction,  Wis.,  and  Mani- 
towoc, Wis.,  mileage,  153 ; trains  Nos.  133  and  244  operate  from  Milwaukee  to 
Green  Bay  and  return  via  Fond  du  Lac,  mileage  for  round  trip,  256.  The  crew 
on  trains  Nos.  133  and  244  is  compensated  on  a basis  of  two  straightaway  trips. 

Conductor  O’Malley  was  off  duty  of  his  own  accord  April  27  and  28,  1921, 
and  was  paid  for  the  month  4,536  miles. 

On  April  16,  1921,  Conductor  O’Malley  was  tied  up  at  Port  Washington  as  a 
result  of  a snowstorm,  thereby  losing  a round  trip  on  trains  Nos.  133  and  244, 
Sunday,  April  17,  1921.  Claim  is  made  for  300  miles  for  April  17,  1921,  on  the 
basis  of  rule  20,  conductors’  and  trainmen’s  schedule,  reading: 

“ No  deductions  shall  be  made  for  any  time  lost  on  account  of  snow  block- 
ades, washouts,  wrecks,  or  breakdowns.” 

Employees'  position. — On  April  16,  1921,  due  to  a snowstorm,  Conductor 
O’Malley  was  tied  up  at  Port  Washington,  causing  him  to  lose  the  following 
day  on  his  assignment,  April  17,  1921.  We  are  claiming  miles  lost  on  the  date 
in  question,  totaling  300  miles,  basing  our  contention  for  same  on  the  pro- 
visions of  rule  20  of  the  current  schedule,  quoted  as  follows: 

“ No  deductions  shall  be  made  for  any  time  lost  on  account  of  snow  block- 
ades, washouts,  wrecks,  or  breakdowns.” 

Carrier's  position. — Rule  13  of  the  conductors’  and  trainmen’s  schedule,  as 
quoted  in  the  statement  of  facts,  was  negotiated  at  a time  when  conductors 
received  a monthly  rate  according  to  the  assignment,  and  has  not  been  can- 
celed nor  revised  subsequent  to  payment  for  this  service  on  a mileage  basis. 
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The  rule  as  originally  agreed  to  applied  to  conductors  being  guaranteed  their 
regular  monthly  salary  when  their  assignments  were  annulled  or  disarranged 
as  a result  of  snow  blockades,  washouts,  wrecks,  or  breakdowns,  and  did  not 
provide  that  the  conductor  would  receive  such  additional  compensation  as 
might  have  accrued  on  the  run  in  the  way  of  excess  mileage,  overtime,  etc. 

It  is  the  position  of  the  carrier  that  rule  20  of  the  conductors’  and  train- 
men’s schedule  is  modified  by  section  (a),  Article  IV  of  Supplement  25  to  Gen- 
eral Order  No.  27,  reading,  in  part,  as  follows : 

“ Regularly  assigned  passenger  trainmen  who  are  ready  for  service  the  entire 
month  and  who  do  not  lay  off  of  their  own  accord  shall  receive  the  monthly 
guarantee  provided  for  in  section  ( a ) of  Article  I,  exclusive  of  overtime,  except 
that  former  higher  monthly  guarantees  shall  be  preserved.” 

Conductor  O’Malley  for  the  month  of  April,  1921,  was  compensated  4,536 
miles,  which  is  36  miles  in  excess  of  the  guaranty  referred  to  in  section  (a), 
Article  IV  of  Supplement  25  to  General  Order  No.  27,  and  it  is  the  further 
position  of  the  carrier  that  he  is  not  entitled  to  compensation  for  300  miles 
account  not  working  on  his  assignment,  Sunday,  April  17,  1921. 

Decision. — The  Railroad  Labor  Board  decides  that  rule  20  in  cur- 
rent schedule  of  wages  and  conditions  of  service  for  conductors  and 
other  trainmen,  reading,  “No  deductions  shall  be  made  for  any 
time  lost  on  account  of  snow  blockades,  washouts,  wrecks,  or  break- 
downs,” specifically  provides  that  no  deductions  shall  be  made  for 
time  lost  by  reason  of  snow  blockades,  etc.  The  claim  of  the  em- 
ployees is  therefore  sustained. 


DECISION  NO.  3141.— DOCKET  3011 

Chicago,  III.,  March  17,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Claim  of  E.  D.  Weaver,  yard  helper,  Mason  City,  Iowa, 
for  compensation  equal  to  the  difference  between  yard  helper’s  rate 
and  what  he  would  have  earned  had  he  been  permitted  to  serve  as 
foreman  since  November  22,  1920,  the  date  he  was  disqualified  as 
foreman,  and  request  that  he  be  reinstated  to  the  position  of  foreman. 

Decision. — The  Railroad  Labor  Board  decides  that— 

(a)  Claim  for  difference  in  compensation  between  what  E.  D. 
Weaver  has  earned  as  a helper  and  what  he  would  have  earned  had 
he  been  permitted  to  serve  as  engine  foreman  is  denied. 

(b)  Mr.  Weaver  shall  be  permitted  to  exercise  his  seniority  as 
engine  foreman. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

The  cause  of  Mr.  Weaver  having  been  disqualified  as  a yard-engine 
foreman  as  of  November  22,  1920,  is  summed  up  in  the  following 
final  decision  of  the  assistant  general  manager,  given  under  date  of 
February  18,  1922,  as  follows: 

Yours  May  21  concerning  the  Mason  City  switchman,  E.  D.  Weaver,  matter. 

Since  our  discussion  of  this  case  when  you  last  called  at  my  office  I have 
given  the  representations  which  you  made  considerable  thought  and  have  also 
since  conferred  with  Superintendent  Fatherson. 

Notwithstanding  the  testimonials  which  you  say  Mr.  Weaver  possesses  which 
were  given  him  by  the  patrons  of  the  company  at  Mason  City,  it  appears  that 
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Mr.  Weaver  was  very  deficient  as  a yard-engine  foreman  at  times  when  the 
company  required  the  most  efficiency  from  employees  in  such  supervisory  posi- 
tions; that  is  to  say,  Mr.  Weaver  lacked  both  the  inclination  and  the  ability 
to  discharge  the  duties  of  a yard-engine  foreman  in  a reasonably  efficient  man- 
ner in  the  protection  of  the  company  against  economic  waste. 

This  conclusion  was  reached  on  the  part  of  the  division  officers,  not  upon  any 
“ snap  judgment,”  nor  upon  the  report  of  any  one  individual.  On  the  contrary, 
the  conclusion  was  arrived  at  after  a personal  investigation  by  the  officers  in 
charge  and  after  several  days  of  personal  observation. 

There  is  nothing  in  the  schedule  that  obligates  the  company  to  continue  in  a 
supervisory  position  any  employee  who  has  manifested  such  deficiencies, 
whether  they  be  manifested  immediately  following  his  promotion  to  such  posi- 
tion or  whether  they  be  manifested  at  a still  later  date,  and  to  reinstate  Mr. 
Weaver  to  a position  as  engine  foreman  without  regard  for  the  record  on  which 
he  was  removed  from  such  a position  would,  in  my  opinion,  be  directly  opposed 
to  the  principle  that  an  obligation  rests  upon  management,  upon  each  organiza- 
tion of  employees,  and  upon  each  employee  to  render  honest,  efficient,  and  eco- 
nomical service  to  the  carrier  serving  the  public,  and  that  seniority  should  be 
so  applied  as  not  to  cause  undue  impairment  of  the  service. 

The  management  will  offer  no  objection  to  Mr.  Weaver  being  given  another 
opportunity  to  qualify  for  a position  as  yard-engine  foreman  to  fill  a vacancy, 
providing  the  division  officers  who  are  held  directly  responsible  for  honest, 
efficient,  and  economical  service  to  the  public  are  persuaded  that  he  ought  to 
be  given  such  opportunity. 

Our  debate  upon  the  claim  developed  nothing  that  would  appear  to  justify 
any  different  finding  than  that  above  quoted,  and  it  is  therefore  reiterated. 

During  the  course  of  our  conference  Chairman  McFarland  gave  it  as  his 
opinion  that  personal  prejudice  was  responsible  for  the  change  in  Yardman 
Weaver’s  service  status,  but  since  nothing  tangible  wras  introduced  in  support 
of  it,  we  must  consider  the  statement  one  of  personal  opinion  and  nothing 
more. 

The  majority  of  the  board  in  having  decided  that  Mr.  Weaver 
shall  be  permitted  to  exercise  his  seniority  as  engine  foreman  directly 
attacks  the  right  of  the  carrier  to  exercise  its  judgment  of  fitness  and 
ability  for  a responsible  supervisory  position. 

Horace  Baker. 

Samuel  Higgins. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

Mr.  Weaver  was  employed  as  extra  and  regular  yard  foreman  for 
the  carrier  for  about  seven  years,  during  which  time  no  action  was 
taken  by  the  carrier  on  account  of  his  alleged  inability  to  make 
legible  records  until  November  22,  1920,  and  his  attention  had  not 
been  called  to  the  alleged  poor  records  kept  by  him  until  the  summer 
of  1920.  Furthermore,  when  Mr.  Weaver  was  promoted  to  extra 
yard  foreman,  in  1914,  no  exception  was  taken  by  the  carrier  to  his 
handwriting.  Therefore,  there  is  no  justification  for  the  carrier 
placing  such  a charge  against  him. 

The  oral  evidence  shows  that  prior  to  August  25,  1920,  the  Lehigh 
Portland  Cement  Co.  had  an  understanding  with  the  agent  of  the 
carrier  that  the  engine  assigned  to  that  plant,  and  of  which  Mr. 
Weaver  was  foreman,  would  not  be  taken  away  from  the  cemept 
works  without  permission  of  the  foreman  of  that  works.  On  August 
25,  1920,  the  trainmaster  of  the  carrier  instructed  Mr.  Weaver  that 
when  he  had  no  work  to  do  at  the  cement  works  he  should  report 
the  fact  to  the  yardmaster.  The  evidence  shows  that  from  August  25 
to  September  4,  1920,  on  which  latter  date  he  was  displaced  as  fore- 
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man  of  this  engine,  he  did  not  disregard  the  instructions  of  the 
trainmaster;  that  that  official  admits  he  goth  the  required  work  out 
of  that  engine;  that  the  services  of  Mr.  Weaver  were  satisfactory  in 
that  respect;  that  Mr.  Weaver  carried  out  the  instructions  of  the 
carrier  while  working  at  the  Lehigh  Portland  Cement  Works  and 
performed  the  work  as  directed  by  the  officials  of  the  carrier;  and 
that  the  charge  placed  against  Mr.  Weaver  by  the  carrier  regarding 
alleged  deficiency  in  the  service  performed  by  him  at  the  cement 
works  is  unwarranted. 

Subsequent  to  September  4,  1920,  various  personal  observations 
were  made  by  the  trainmaster  of  the  work  performed  by  Mr.  Weaver, 
but  that  official  did  not  hold  an  investigation  and  did  not  notify  Mr. 
Weaver  of  any  alleged  shortcomings.  The  action  of  the  carrier  in 
demoting  Mr.  Weaver  without  an  investigation  was  in  direct  viola- 
tion of  the  rules  of  the  agreement  which  provide  that  an  employee 
shall  be  given  a fair  and  impartial  investigation  before  being  dis- 
ciplined. 

The  decision  of  the  majority  of  the  Railroad  Labor  Board  is  justi- 
fied by  the  rules  of  the  agreement  and  the  evidence  presented  on 
the  dispute. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3142.— DOCKET  3064 

Chicago,  III.,  March  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Application  of  decision  to  question  8 of  Interpretation 
2 to  Supplement  24  to  General  Order  No.  27,  reading  as  follows : 

Question  8. — What  rates  shall  apply  to  engineers  and  firemen  where,  under 
schedule  provisions  or  accepted  practices,  conductors  and  trainmen  receive 
local  freight  rates? 

Decision. — Where  under  schedule  rules  or  accepted  practices  a part  of  the 
crew  receives  local  rates  the  entire  crew  will  receive  not  less  than  the  local 
rates. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — In  applying  the  provisions  of  Supplement  24  to 
General  Order  No.  27  and  interpretations  thereon  to  the  contract  between  the 
carrier  and  the  Brotherhood  of  Locomotive  Engineers  and  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  it  was  agreed  that  interpretations  when 
issued,  or  which  might  be  issued  in  the  future  by  properly  constituted  authority, 
governing  application  of  provisions  of  Supplement  24  to  General  Order  No.  27, 
and  affecting  the  service  on  the  Chicago  & North  Western  Railway,  would 
be  made  a part  of  the  agreement. 

Under  schedule  rules  and  accepted  practices,  conductors  and  trainmen  on 
the  Chicago  & North  Western  Railway  received  way-freight  rate  of  pay  when 
engaged  in  certain  classes  of  service  while  engineers  and  firemen  received 
through-freight  rate. 

Interpretation  2 to  Supplement  24  to  General  Order  No.  27  was  issued  sub- 
sequent to  signing  the  engineers’  and  firemens’  contracts  by  the  employees 
and  the  carrier.  Shortly  subsequent  to  the  issuance  of  Interpretation  2,  the 
employees  requested  that  way-freight  rate  of  pay  be  allowed  engineers  and 
firemen  on  all  trains  where,  under  schedule  rules  or  accepted  practices,  any 
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member  of  the  crew  received  way-freight  rate  of  pay.  The  carrier,  accord- 
ingly, under  date  of  August  9,  1920,  issued  instructions  which  provided,  in 
part,  as  follows: 

“ This  cancels  my  circular  letter  No.  336,  and  the  decision  to  question  8 
contained  in  this  interpretation  will  govern;  that  is  to  say,  where,  under 
schedule  rules  or  accepted  practices,  a part  of  the  crew  receives  local  rates, 
the  entire  crew  will  receive  not  less  than  the  local  rate.  This  applies  particu- 
larly to  work-train  service  for  which  conductors  and  trainmen  receive  local 
or  way-freight  rates,  and  the  same  rate  will  be  applicable  to  engineers  and 
firemen  when  used  in  that  class  of  service.” 

Later  instructions  referred  to  in  the  preceding  paragraph  were  canceled  by 
the  carrier,  and  the  payment  of  way-freight  rate  of  pay  to  engineers  and 
firemen  on  trains  where  part  of  the  crew  received  the  local  rate,  was  discon- 
tinued ; where  payments  had  been  made  to  engineers  and  firemen  on  the  basis 
of  way-freight  rate  during  the  period  the  instructions  of  August  9,  1920,  were 
in  effect,  they  were  deducted. 

Employees’  position. — It  is  the  contention  of  the  employees  that 
question  8,  Article  IX  of  Interpretation  2 to  Supplement  24  and 
decision  thereon  intends  that  where,  under  schedule  rules  or  accepted 
practices,  a part  of  a crew  receives  the  way-freight  rate,  the  entire 
crew  should  receive  not  less  than  the  way-freight  rate. 

The  employees  further  state  that  under  date  of  March  16,  1920. 
they  received  a letter  from  the  carrier  reading  in  part : 

It  is  understood  that  interpretations  which  have  been  issued,  or  which  may 
be  issued  in  the  future  by  properly  constituted  authority,  with  regard  to  the 
application  of  the  provisions  of  Supplement  24  to  General  Order  No.  27 
affecting  service  on  this  railway,  will  be  accepted  by  the  company. 

Carrier’s  position. — It  is  the  understanding  of  the  carrier  that  it 
was  not  the  intent  of  question  8 and  decision  thereon,  Interpretation 
2 to  Supplement  24  to  General  Order  No.  27,  that  on  other  than 
branch  lines  where  the  basis  of  compensation  was  changed  from  the 
daily  or  monthly  to  the  mileage  basis  enginemen  should  be  allowed 
local  rates  where  conductors  and  trainmen  received  local  rates.  In 
support  of  this  understanding  the  carrier  is  filing  copies  of  letter 
from  W.  T.  Tyler,  Director  General  of  Railroads,  dated  March  4, 
1920,  addressed  to  M.  J.  Caples,  vice  president  Seaboard  Air  Line 
Railway  Co.,  Norfolk,  Va.,  and  letter  from  J.  G.  Walber,  labor 
assistant,  under  date  of  February  24,  1920,  addressed  to  W.  J. 
Harahan,  Federal  manager  of  the  Seaboard  Air  Line  Railway  Co. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rules  in 
effect  justify  the  claim,  which  is  sustained. 


DECISION  NO.  3143.— DOCKET  3065 

Chicago,  III.,  March  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  B.  J.  Chapman,  fireman,  Ashland  division, 
for  runaround  at  Horton  ville,  Wis.,  October  6,  1920.  The 
claim  is  based  on  the  provisions  of  rule  44  (a),  Brotherhood  of 
Locomotive  Firemen  and  Enginemen’s  schedule  and  ruling  thereon. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Rule  44  (a),  of  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen’s  schedule  provides  as  follows : 

“ Except  as  otherwise  provided  for  in  the  rules,  firemen  and  helpers  in 
‘ freight-pool  ’ service  or  on  extra  list,  will  run  first  in  first  out  of  terminals, 
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when  the  ‘ hours  of  service  law  ’ will  permit.  Such  firemen  or  helpers  who 
have  had  required  rest  and  are  runaround  at  terminals  account  of  not 
being  called  in  turn,  will  be  allowed  50  miles  at  the  minimum  classification 
service  rate  and  retain  place  in  ‘ freight  pool  ’ or  on  extra  list. 

“ Firemen  or  helpers  going  for  an  engine  in  case  of  breakdown,  or  running 
for  coal  or  water,  will  not  be  considered  as  arriving  at  terminals  under  this 
rule  unless  relieved  from  duty.  In  case  of  accident  requiring  immediate 
service,  the  first  man  available  may  be  used  without  penalty,  and  will  be 
relieved  on  arrival  at  terminal  and  vacancy  filled  in  accordance  with  the 
rules.” 

The  special  ruling  provides: 

Chicago,  III.,  December  28,  1915 

R.  E.  Hodsen, 

General  Chairman  Brotherhood  of  Locomotive  Engineers, 

Chicago,  III. 

S.  A.  Boone, 

General  Chairman  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
Boone,  Iowa. 

Gentlemen  : Referring  to  question  of  pool-freight  crews  tied  up  at  points 
other  than  terminal  being  run  around  by  other  pool-freight  crews  that  might 
be  required  to  run  at  such  points. 

As  stated  to  you  in  conference,  if  it  could  be  shown  that  it  has  been  the 
practice  for  a number  of  years  to  run  crews  on  any  division  from  any  point 
in  the  manner  contended  by  Mr.  Boone,  we  are  agreeable  to  the  practice  being 
continued  on  that  division  at  any  point. 

Such  an  example  placed  in  the  schedule  would  not  be  in  harmony  with  the 
provision  of  the  rule,  which  provides  that  men  in  pool-freight  service  will  run 
first  in  first  out  of  the  terminal.  The  example  suggested  with  the  penalty 
suggested  would  create  a condition  not  contemplated  by  the  rule. 

Mr.  Boone  stated  that  it  was  the  custom  to  run  Boone-to-Carroll  crews  first 
in  first  out  of  Carroll,  and  we  believe  this  is  correct  as  applied  to  crews  that 
are  tied  up  at  Carroll.  As  a matter  of  fact,  we  do  not  understand  that  crews 
are  run  out  of  Boone  to  Carroll,  turned  there,  and  run  around  other  pool- 
freight  crews  that  might  be  available  for  service  at  that  point.  However, 
there  may  be  other  places  on  the  system  where  this  is  done,  and  we  would  not 
care  to  place  in  the  schedule,  any  ruling  or  example  that  would  not  be  in 
harmony  with  other  rules. 

As  stated  to, you  in  conference,  if  it  could  be  shown  that  it  has  been  the 
practice  for  a number  of  years  to  run  crews  on  any  division  from  any  point  in 
the  manner  contended  by  Mr.  Boone,  we  are  agreeable  to  the  practice  being 
continued  on  that  division  and  at  that  specific  point. 

Yours  truly,  Wm.  Walliser, 

H.  T.  Bentley, 

E.  B.  Hall, 

Officers  Committee. 

On  October  6,  1920,  Fireman  Chapman,  working  in  pool-freight  service,  was 
tied  up  at  Hortonville  at  12.15  a.  m.  A.  Murray,  also  a fireman  in  pool-freight 
service,  was  tied  up  at  Hortonville  at  8.15  a.  m.,  the  same  date. 

Fireman  Murray  was  ordered  to  report  for  duty  at  Hortonville  at  4.15  p.  m., 
and  left  at  7.20  p.  m. ; Fireman  Chapman  was  ordered  to  report  for  duty  at 
6.40  p.  m.,  and  left  at  9 p.  m.,  October  6,  1920. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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Chicago,  III.,  March  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Request  for  compensation  for  time  lost  by  and  re- 
moval of  demerit  marks  placed  against  record  of  Engineer  B.  H. 
Smith,  Iowa  division,  east  subdivision,  for  failure  so  stop  train  No. 
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20  within  the  distance  prescribed  by  law,  before  crossing  the  Chi- 
cago, Rock  Island  & Pacific  Railway  Co.’s  tracks  at  Cedar  Rapids, 
Iowa. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  November  19,  1921,  Engineer  Smith,  Iowa  di- 
vision east  subdivision,  in  charge  of  engine  on  passenger  train  No.  20,  was  en 
route  from  Boone  to  Clinton,  Iowa,  with  13  cars.  In  making  passenger  sta- 
tion stop  at  Cedar  Rapids,  he  pulled  the  rear  end  of  the  train  down  to  clear 
Third  Avenue  crossing,  his  engine  being  partly  over  the  “puzzle”  switch  on 
track  No.  2.  This  “puzzle”  switch  is  the  farthest  east  and  a little  west  of  the 
point  at  which  the  Chicago,  Milwaukee  & St.  Paul  Railway  crosses  the  Chi- 
cago & North  Western  Railway.  There  is  no  stop  board  of  any  description 
indicating  that  eastbound  trains  must  stop,  or  where  they  will  stop,  before 
crossing  the  Chicago,  Rock  Island,  & Pacific  Railway,  which  crossed  the  Chi- 
cago & North  Western  railway  at  a grade.  This  crossing  is  protected  by  a 
gate  which  may  be  swung  either  across  the  Chicago  & North  Western  or  the 
Chicago,  Rock  Island  & Pacific  tracks,  as  the  case  may  be,  to  indicate  to  train- 
men using  such  track  that  obstructions  exist  on  the  opposite  track,  and  which 
is  handled  by  a man  stationed  at  that  point  for  that  purpose.  The  gate  is 
provided  with  red  lights  to  indicate  its  position  between  sunset  and  sunrise. 

Engineer  Smith  was  disciplined  for  failure  to  stop  for  the  Chicago,  Rock 
Island  & Pacific  Railway  crossing  at  Ninth  Street,  Cedar  Rapids,  in  violation 
of  rule  98,  there  being  30  demerit  marks  applied  against  his  record  for  said 
failure.  He  lost  one  trip  of  202  miles  on  account  of  attending  the  investi- 
gation. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employee  is  denied. 


DECISION  NO.  3145.— DOCKET  3069 

Chicago,  III.,  March  17,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  O.  Reitz,  engineer,  Ashland  division,  for 
eight  hours’  compensation  account  of  not  being  used,  December  25, 
1920.  The  claim  is  based  on  rule  23  of  the  engineers’  schedule. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Rule  23  of  the  engineers’  schedule,  provides  that — 

“ Yard  engineers  at  outlying  points  or  terminals  where  no  extra  men  are 
employed  will  receive  pay  at  the  rate  of  eight  hours  per  day  for  all  time  so 
held.  This  rule  not  to  apply  to  one  day  in  each  week  between  6 p.  m.,  Satur- 
day, and  6 a.  m..  Monday,  unless  the  engineer  is  notified  to  be  prepared  to 
respond  to  a call.” 

On  December  24,  1920,  Engineer  Reitz,  assigned  to  yard  service  at  Apple- 
ton,  Wis.,  was  notified  that  his  assignment  was  annulled,  December  25,  1920. 
He  made  claim  for  100  miles,  based  on  rule  23  of  the  agreement,  which  claim 
was  declined  by  the  superintendent.  It  was  then  appealed  to  the  assistant 
general  manager,  who,  under  date  of  March  28,  1921,  addressed  Messrs.  Mc- 
Guire and  Marshall,  the  employees’  representatives,  as  follows : 

“ Replying  to  your  letter  of  the  4th  instant,  with  regard  to  the  above 
subject : 

“The  superintendent  has  been  instructed  to  allow  Engineer  O.  Reitz  eight 
hours’  compensation  at  the  yard  engineer’s  rate  of  pay  for  December  25,  1920.” 

Subsequently  and  specifically,  under  date  of  August  4,  1921,  the  assistant 
general  manager  again  addressed  the  employees’  representatives  as  follows : 

“ Referring  to  my  lettef  of  March  28,  1921,  with  regard  to  the  indicated 
subject : 

“At  the  time  my  letter  of  March  28,  1921,  was  written,  it  was  my  under- 
standing that  Engineer  Reitz  was  held  at  an  outlying  point  or  terminal  where 
no  extra  men  are  employed,  and,  on  that  basis,  the  decision  as  contained  in 
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my  letter  was  written.  However,  I have  since  been  advised  that  Mr.  Reitz's 
assignment  was  annulled,  and  that  he  was  given  an  absolute  release  from  duty. 
Therefore,  under  the  circumstances  he  is  not,  of  course,  entitled  to  compensa- 
tion for  December  25.  1920,  and  you  will  please  cancel  my  letter  of  March 
28,  1921.” 

Employees'  position. — It  is  the  contention  of  the  employees  that  under  the 
provisions  of  rule  23  of  the  engineers’  schedule,  above  quoted,  Engineer  Reitz 
is  entitled  to  the  time  claimed,  which  was  allowed  by  Assistant  General  Mana- 
ger Walliser,  he  reversing  the  decision  of  the  division  superintendent  when  the 
matter  was  referred  to  him  on  appeal,  in  which  appeal  it  was  clearly  and 
definitely  stated  that  Engineer  Reitz  was  notified  on  December  24  that  his 
service  would  not  be  needed  on  December  25,  1920. 

Carrier's  position.—* It  is  the  position  of  the  carrier  that  Engineer  Reitz, 
having  been  given  an  absolute  release  from  duty  December  24,  1920,  was  not 
held  at  an  outlying  point  or  a terminal  where  no  extra  men  are  employed, 
December  25,  1920,  and  such  being  the  case,  he  is  not  entitled  to  eight  hours’ 
compensation  as  claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3146.— DOCKET  3062 

Chicago,  III.,  March  II,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Engineer  J.  E.  Dejarlois  and  Fireman  D. 
Mazzorana,  Galena  division,  for  100  miles,  account  operating 
through  Proviso,  111.,  to  California  Avenue,  May  12,  1921;  claim 
based  on  provisions  of  “ Proviso  agreements.” 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Current  agreement  applying  to  Proviso  Terminal 
reads,  in  part,  as  follows : 

“ That  terminal  station  for  eastbound  freight  trains  on  the  Galena  division 
shall  be  Proviso. 

“ Proviso  will  be  a definite  terminal  for  rounds  crews,  with  the  exception  of 
stock  trains,  on  which  we  reserve  the  right  to  run  crews  through  to  the  Union 
Stock  Yards ; also  schedule  time-freight  trains,  on  which  we  reserve  the  priv- 
ilege to  run  the  crew  through  to  Western  Avenue.” 

On  May  12,  1921,  Engineer  J.  E.  Dejarlois  and  Fireman  Mazzorana,  regu- 
larly assigned  to  pool-freight  service,  were  ordered  to  depart  from  Clinton, 
Iowa,  on  extra  No.  2381,  the  clearance  card  furnished  conductor  and  engineer 
on  extra  No.  2381  before  departure  from  Clinton  so  indicating. 

Extra  No.  2381  arrived  at  Proviso,  a Galena  division  definite  terminal  for 
rounds  crews,  at  1 a.  m.  and  continued  on  through  that  point,  departing  at  1.25 
a.  m.,  and  was  released  at  California  Avenue,  Chicago,  at  3 a.  m. 

Employees'  position. — It  is  the  contention  of  the  employees  that  Engineer 
J.  E.  Dejarlois  and  Fireman  D.  Mazzorana,  being  a regularly  assigned  pool 
crew  operating  in  unassigned  freight  service  on  extra  No.  2381  east,  May  12, 
1921,  should  be  compensated  for  services  performed  on  the  basis  of  a new  day 
after  departing  from  Proviso,  under  the  second  provision  of  rule  11,  engineers’ 
and  firemen’s  schedule,  reading  as  follows : 

“ Except  as  otherwise  provided,  men  in  unassigned  freight  service  (pool 
crews)  tie  up  at  definite  terminals  and  when  they  again  leave  such  terminals  a 
new  day  or  trip  begins  ” — 

and  the  agreement  applying  to  Proviso  Terminal,  reading: 

“ That  terminal  station  for  eastbound  freight  trains  on  the  Galena  division 
shall  be  Proviso. 

“ Proviso  will  be  a definite  terminal  for  rounds  crews,  with  the  exception 
of  stock  trains,  on  which  we  reserve  the  right  to  run  crews  through  to  the 
Union  Stock  Yards ; also  schedule  time-freight  trains,  on  which  we  reserve 
the  privilege  to  run  the  crew  through  to  Western  Avenue.” 
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Carrier's  position. — During  the  months  of  May  and  June,  1921,  train  No. 
254,  regularly  scheduled  time-freight  operating  between  Clinton  and  Western 
Avenue,  was  operated  in  two  sections  practically  every  day,  both  sections 
running  as  extras,  and  reported  on  time-freight  report  as  first  and  second 
No.  254. 

On  May  12,  1921,  first  No.  254  was  ordered  to  leave  Clinton  at  6.15  p.  m. 
On  account  of  the  regularly  assigned  crew’s  rest  not  being  up,  an  extra  or 
rounds  crew  (Engineer  Dejarlois  and  Fireman  Mazzorana)  was  called  and 
operated  first  No.  254  as  an  extra,  reporting  for  duty  at  6.15  p.  m. 

The  Proviso  agreement  quoted  in  the  statement  of  facts  and  which  was  in 
effect  May  12,  1921,  provides  in  part : 

“ Proviso  will  be  a definite  terminal  for  rounds  crews,  with  the  exception 
of  * * * schedule  time-freight  trains,  on  which  we  reserve  the  privilege 

to  run  the  crew  through  to  Western  Avenue.” 

It  is  the  position  of  the  carrier  that  Engineer  Dejarlois  and  Fireman  Maz- 
zorana were  operating  a scheduled  time-freight  train,  and  that,  in  accordance 
with  the  provisions  of  the  Proviso  agreement,  it  is  the  prerogative  of  the 
carrier  to  operate  a rounds  crew  on  such  train  through  Proviso,  without 
penalization,  under  definite  terminal  rules. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
(he  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  for  the  following  reasons : 

During  1907  the  carrier  constructed  a large  yard  on  the  main  line 
of  the  Galena  division,  approximately  13  miles  west  of  Chicago, 
designating  it  as  Proviso  yard.  For  the  purpose  of  establishing 
practices  at  that  point  that  would  be  uniform  with  other  parts  of 
the  system  a conference  was  held  between  the  representatives  of  the 
carrier  and  the  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen,  and  the  Brotherhood  of 
Railroad  Trainmen  and  an  agreement  was  entered  into  with  regard 
to  the  operation  of  crews  in  and  out  of  that  terminal.  Article  1 
and  answer  thereto  of  that  agreement  read  as  follows : 

Article  1.  That  terminal  station  for  eastbound  freight  trains  on  the  Galena 
division  shall  be  Proviso. 

Answer.  Proviso  will  be  a definite  terminal  for  rounds  crews  with  the  ex- 
ception of  stock  trains,  on  which  we  reserve  the  right  to  run  through  to  the 
Union  Stock  Yards ; also  schedule  time-freight  trains  on  which  we  reserve  the 
privilege  to  run  the  crews  through  to  Western  Avenue. 

The  engineer  and  fireman  involved  in  this  dispute  were  with  other 
crews  working  in  rounds  service,  and  being  first  out  in  the  pool,  they 
were  on  May  12,  1921,  ordered  to  report  for  duty  at  Clinton,  Iowa, 
at  6.15  p.  m.  for  departure  on  extra  No.  2381  east,  the  clearance  card 
furnished  the  conductor  and  engineer  indicating  that  they  were  being 
run  as  an  extra.  This  extra  train  arrived  at  Proviso,  which  is  a 
definite  terminal  of  the  Galena  division,  and  the  crewT  set  off  the 
major  portion  of  their  train  at  that  point,  after  which  they  departed 
from  that  terminal  and  delivered  the  balance  of  their  train  at  Cali- 
fornia Avenue,  Chicago. 

The  action  of  the  carrier  in  running  this  crew  through  their  defi- 
nite terminal  at  Proviso  is  a violation  of  rule  11  of  the  agreement, 
wdiich  reads  as  follows: 

Except  as  otherwise  provided,  men  in  unassigned  freight  service  (pool 
crews)  tie  up  at  definite  terminals  and  when  they  again  leave  such  terminals 
a new  day  or  trip  begins. 

56122—26 31 
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Train  No.  254  was  the  regularly  scheduled  time-freight  train  oper- 
ating between  Clinton  and  Western  Avenue  and  is  manned  by  a 
regularly  assigned  engine  crew,  and  when  such  crew  operates  on  that 
train  the  carrier  is  privileged  to  run  the  train  through  Proviso  to 
California  Avenue  without  penalty  payment.  But  the  engineer  and 
fireman  involved  in  this  dispute,  being  rounds  crew  and  called  in 
their  regular  turn  for  extra  2381  on  May  12,  1921,  and  not  having 
cars  in  their  train  for  the  stockyards  at  Chicago,  could  not  under 
rule  11  of  the  agreement  be  run  through  Proviso  without  starting  a 
new  day  after  leaving  that  point. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3147.— DOCKET  2052 

Chicago , III.,  March  18,  1925 

Switchmen’s  Union  of  North  America  v.  Northern  Pacific  Railway  Co. 

Question. — Correct  seniority  date  for  switchmen  working  on  the 
Northern  Pacific  Pailway  at  Billings,  Mont.,  yard  after  the  con- 
solidation of  the  yards  of  the  Great  Northern  Pailway  Co.  and  the 
Northern  Pacific  Pailway  Co. 

Statement. — The  Switchmen’s  Union  of  North  America  filed  an 
ex  parte  submission  in  this  dispute  with  this  board.  Oral  hearing 
was  conducted  on  the  dispute,  at  which  representatives  of  the 
Brotherhood  of  Pailroad  Trainmen,  Switchmen’s  Union  of  North 
America,  and  the  carrier  appeared,  and  gave  their  testimony;  and 
on  February  28,  1924,  the  board  promulgated  Decision  No.  2156, 
reading  as  follows : 

Decision. — The  Railroad  Labor  Board  decides  that  the  seniority  of  J.  Cri- 
telli  shall  date  from  June  5,  1919,  the  date  on  which  he  actually  started  work 
at  Billings  yard.  (V,  R.  L.  B.  156.) 

On  April  14,  1924,  the  carrier  protested  Decision  No.  2156,  and 
requested  a rehearing  of  the  case  principally  on  the  following 
grounds : 

1.  That  the  case  was  not  properly  before  the  board,  because  it 
had  not  been  handled  on  the  property  by  the  Switchmen’s  Union  of 
North  America  in  accordance  with  the  rules  governing,  it  not  hav- 
ing been  carried  to  the  highest  operating  official  with  authority. 

2.  That  the  case  was  not  properly  before  the  board  because  the 
agreement  with  the  Brotherhood  of  Pailroad  Trainmen  covering 
trainmen  and  yardmen  provides  for  the  manner  in  which  grievances 
shall  be  handled;  and,  in  the  event  of  disagreement  growing  out 
of  the  interpretation  or  application  of  schedule  rules,  agreements, 
or  practices  in  effect,  such  matters  of  dispute,  in  accordance  with 
the  memorandum  of  agreement  entered  into  August  25,  1921,  author- 
izing the  establishment  of  the  regional  board  of  adjustment  for  the 
western  region,  in  accordance  with  section  302  of  the  transporta- 
tion act,  1920,  must  be  submitted  to  this  adjustment  board  for 
decision. 

3.  That,  in  so  far  as  the  contracting  parties  are  concerned,  there 
is  no  dispute  as  to  seniority  status  of  yardmen  employed  in  Billings 
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yard  incident  to  taking  over  the  Great  Northern  switching  at  that 
point,  this  matter  having  been  disposed  of  in  accordance  with  the 
transportation  act,  1920,  between  the  carrier  and  accredited  repre- 
sentatives of  the  Brotherhood  of  Railroad  Trainmen,  representing 
yardmen  on  the  Northern  Pacific  Railway. 

The  board  granted  the  request  of  the  carrier  for  a rehearing  of 
the  dispute,  and  the  evidence  was  confined  to  the  questions  set  forth 
in  the  petition  of  the  carrier. 

Opinion  as  to  jurisdictional  questions : The  Railroad  Labor  Board 
is  of  the  opinion  that  the  contention  of  the  carrier  first  above  enu- 
merated is  not  well  grounded,  because  the  evidence  is  convincing 
that  the  carrier,  although  not  admitting  its  refusal  to  meet  the  rep- 
resentatives of  the  Switchmen’s  Union  of  North  America  in  confer- 
ence with  higher  officials,  did  not  recognize  the  said  organization  as 
being  the  duly  authorized  representative  of  the  yard  employees  di- 
rectly concerned  in  this  dispute,  and  said  contention  is  therefore  lack- 
ing in  materiality  and  good  faith. 

The  second  contention  of  the  carrier  above  enumerated  presents 
to  the  board  a new  question,  involving  the  interpretation  of  sections 

302  and  303  of  the  transportation  act,  which  sections  read  as  follows : 

Sec.  302.  Railroad  boards  of  labor  adjustment  may  be  established  by  agree- 
ment between  any  carrier,  group  of  carriers,  or  the  carriers  as  a whole  and  any 
employees  or  subordinate  officials  of  carriers,  or  organization  or  group  of 
organizations  thereof. 

Sec.  303.  Each  adjustment  board  shall  (1)  upon  the  application  of  the  chief 
executive  of  any  carrier  or  organization  of  employees  or  subordinate  officials 
whose  members  are  directly  interested  in  the  dispute,  (2)  upon  the  written 
petition  signed  by  not  less  than  100  unorganized  employees  or  subordinate 
officials  directly  interested  in  the  dispute,  (3)  upon  the  adjustment  board’s 
own  motion,  or  (4)  upon  the  request  of  the  labor  board  whenever  such  board  is 
of  the  opinion  that  the  dispute  is  likely  substantially  to  interrupt  commerce, 
receive  for  hearing,  and  as  soon  as  practicable  and  with  due  diligence  decide, 
any  dispute  involving  only  grievances,  rules,  or  working  conditions,  not  decided 
as  provided  in  section  301,  between  the  carrier  and  its  employees  or  sub- 
ordinate officials  who  are,  or  any  organization  thereof  which  is,  in  accordance 
with  the  provisions  of  section  302,  represented  upon  any  such  adjustment 
board.  (I,  R.  L.  B.  129.) 

This  board  is  of  the  opinion  that  an  organization  of  employees 
which  is  not  represented  on  such  an  adjustment  board  is  not  required 
to  submit  its  disputes  to  such  board.  The  last  four  lines  of  section 

303  seem  to  be  conclusive  of  that  question. 

We  may  rest  assured  that  Congress  did  not  intend  to  require  an 
organization  to  submit  to  a rival  organization  questions  of  conflict- 
ing interest  between  the  two.  In  this  case  the  real  contention  is  a 
conflict  of  seniority  between  members  of  the  Brotherhood  of  Rail- 
road Trainmen  and  members  of  the  Switchmen’s  Union  of  North 
America. 

The  adjustment  board  to  which  the  carrier  says  this  dispute  should 
have  been  taken  contains  no  representative  of  the  Switchmen’s  Union. 
There  are  representatives  of  the  carrier  and  the  Brotherhood  of 
Railroad  Trainmen  and  other  transportation  organizations,  and 
under  the  law  there  is  no  appeal  from  a decision  of  such  adjustment 
board. 

As  to  the  carrier’s  third  contention  above  enumerated,  this  board 
has  frequently  and  uniformly,  from  the  date  of  its  inception  to  the 
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present  time,  held  that  a minority  organization  has  the  right  to 
present  to  the  board  controversies  involving  the  grievances  of  its 
members  although  the  majority  organization  held  the  agreement 
under  which  said  grievances  arose. 

It  might  under  some  circumstances  become  advisable  to  invite  the 
organization  holding  the  agreement  to  appear  before  the  board  to 
present  its  views  in  regard  to  a question  raised  by  another  organiza- 
tion affecting  said  agreement.  That  was  done  in  the  present  case. 

The  facts  of  this  dispute  will  not  be  detailed  herein  with  the  same 
fullness  they  were  in  Decision  No.  2156. 

The  evidence  shows  that  on  July  28,  1918,  after  the  Government 
assumed  control  of  the  operation  of  the  railroads,  the  Great  Northern 
Railway  Co.’s  freight  trains  discontinued  running  through  Billings 
yard  and  were  turned  over  to  the  Northern  Pacific  Railway  Co.  at 
Laurel,  Mont.  This  arrangement  resulted  in  taking  off  the  Great 
Northern  Railway  Co.’s  switch  engine,  which  had  previously  been 
maintained  at  that  point,  but  the  three  switchmen  working  on  this  en- 
gine were  put  to  work  on  the  Northern  Pacific  Railway  and  given  a 
preference  job  on  which  they  worked  in  the  yards  of  both  the  North- 
ern Pacific  Railway  Co.  and  the  Great  Northern  Railway  Co. ; that 
later  one  of  the  men  lost  his  job,  and  on  October  27,  1918,  Joseph 
Critelli  was  sent  from  Great  Falls,  Mont.,  to  take  the  vacated  job. 
It  is  shown  that  the  yardmaster  refused  to  put  Mr.  Critelli  to  work 
and  sent  him  back  to  Great  Falls,  where  he  resumed  his  former 
duties  and  worked  until  June  5,  1919,  after  which  he  came  to  Bill- 
ings and  went  to  work  on  the  preference  job. 

The  arrangement  of  consolidating  the  yards  was  made  by  order  of 
the  United  States  Railroad  Administration,  but  no  definite  arrange- 
ment as  to  the  rights  of  the  men  affected  was  reached  until  June  1, 
1919.  The  agreement  jointly  signed  by  representatives  of  Great 
Northern  Railway  Co.  and  Northern  Pacific  Railway  Co.  and  repre- 
sentatives of  the  Brotherhood  of  Railroad  Trainmen,  effective  June 
1,  1919,  specifically  provides  that — 

Great  Northern  yardmen  now  in  the  service  (June  1,  1919)  or  who  are  in  the 
future  employed  to  man  the  engine  designated  in  paragraph  (a)  will  accumu- 
late seniority  as  Great  Northern  employees. 

Four  days  subsequent  to  the  effective  date  of  the  agreement  above 
referred  to  (June  5,  1919)  Critelli  was  assigned  to  and  actually  per- 
formed service  at  Billings  yard.  Critelli  was  a Great  Northern 
road  brakeman,  and  under  the  terms  of  the  existing  schedules  senior- 
ity of  road  and  yard  service  employees  was  not  interchangeable.  It 
was  not  until  the  lapse  of  some  two  years  and  five  months  subsequent 
to  Critelli  first  being  sent  to  Billings  yard  (October  27,  1918)  and 
approximately  22  months  subsequent  to  the  date  (June  5,  1919)  that 
he  actually  performed  service  at  Billings  as  a yardman  that  the  ques- 
tion of  his  seniority  became  a live  issue,  as  result  of  business  falling 
off  to  such  an  extent  that  it  became  necessary  to  make  force  reductions. 

After  the  termination  of  Federal  control,  and  on  April  6,  1921, 
the  Great  Northern  Railway  Co.  consummated  an  agreement  con- 
tinuing in  effect  the  consolidation  of  terminal  facilities  at  Billings, 
an  agreement  was  reached  with  the  representatives  of  the  Brother- 
hood of  Railroad  Trainmen  to  take  over  the  Great  Northern  Railway 
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Co.’s  crew  consisting  of  a foreman  and  two  helpers  and  give  them 
a seniority  date  on  the  Northern  Pacific  Railway  equivalent  to  that 
acquired  in  Billings  yard  on  the  Great  Northern  Railway,  it  being 
the  understanding  that  their  seniority  would  be  merged  with 
seniority  of  Northern  Pacific  Railway  Co.’s  yardmen  and  given  pref- 
erence to  such  positions  as  their  seniority  on  the  roster  would  entitle 
them  in  Billings  yard.  The  Great  Northern  Railway  Co.  furnished 
the  information  which  established  the  seniority  standing  of  the 
three  men  taken  into  the  employment  of  the  Northern  Pacific  Rail- 
way Co.,  and  on  April  15,  1921,  the  three  former  Great  Northern 
Railway  Co.’s  yardmen  were  notified  that  their  seniority  date  in 
Billings  yard  would  be  as  follows : R.  V.  Loomis,  November  1,  1912 ; 
J.  J.  McLaughlin,  September  6,  1915;  and  J.  Critelli,  October  27. 
1918. 

This  seniority  date  of  Critelli  was  protested  and  the  carrier 
changed  and  rechanged  it,  but  finally  fixed  it  at  October  27,  1918. 

The  issue  in  this  case  is  whether  Critelli’s  seniority  as  a yardman 
should  date  from  June  5,  1919,  the  date  he  actually  went  to  work  in 
Billings  yard,  or  from  October  27,  1918,  the  date  he  first  reported  for 
duty  but  was  not  paid  to  work. 

It  is  the  opinion  of  the  board  that  all  of  the  facts  in  this  case  as 
presented  by  the  carrier  and  the  representatives  of  the  Brotherhood 
of  Railroad  Trainmen,  particularly  the  agreement  of  June  1,  1919, 
and  the  correspondence  exchanged  between  the  parties  subsequently, 
dearly  establish  that  Critelli  made  no  complaint  because  he  had 
not  been  permitted  to  enter  yard  service  at  Billings  October  27, 
1918;  that  almost  immediately  after  the  agreement  of  June  1,  1919, 
Critelli  did  go  to  work  as  a yardman  and  that  he  did  so  under  the 
provisions  of  that  agreement.  There  is  nothing  in  that  agreement 
or  any  other  justifying  the  claim  that  seniority  will  date  from  date 
an  application  is  made.  To  the  contrary,  all  of  the  documentary 
evidence,  rules  in  existing  schedules  and  practices  thereunder,  ex- 
pressly provide  that  seniority  of  yardmen  will  date  from  date  they 
first  perform  service  in  the  yard  where  employed. 

Decision. — The  Railroad  Labor  Board,  after  due  consideration, 
reaffirms  decision  as  rendered  in  Decision  No.  2156. 


DECISION  NO.  3148.— DOCKET  3066 

Chicago,  III.,  March  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Application  of  the  provisions  of  Rule  27,  Brotherhood 
of  Locomotive  Engineers  and  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  schedules,  to  employees  operating  shop-yard  engines. 

Decision.-— The  Railroad  Labor  Board  decides  that  the  question  in 
dispute  is  largely  one  of  fact,  and  can  be  determined  by  a check  of 
the  actual  operations.  The  case  is  therefore  remanded  for  a check 
of  operations  and  agreement  based  on  the  clear  intent  of  rule. 


478 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3150] 


DECISION  NO.  3149.— DOCKET  3070 

Chicago,  III.,  March  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  C.  M.  Ryan,  engineer,  and  L.  Larson,  fireman, 
Black  Hills  division,  for  50  miles  account  alleged  runaround  at  Cody, 
Nebr.,  October  9,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts.- — On  October  8,  1920,  Engineer  Tuma  and  fireman 
regularly  assigned  to  trains  Nos.  83  and'  84  (way  freight),  operating  between 
Cody  and  Chadron,  Nebr.,  tied  up  at  Cody  at  7 p.  m.  On  October  9.  1920, 
Engineer  C.  M.  Ryan  and  Fireman  L.  Larson,  in  pool-freight  service,  tied  up 
at  Cody,  Nebr.,  at  5 a.  m.,  after  having  been  on  duty  12  hours  and  35  minutes. 

Engineer  Tuma  and  fireman  were  called  for  extra  east  (pool  service  in  terri- 
tory outside  of  that  covered  by  their  regular  assignment),  to  report  for  duty 
at  1 p.  m.,  to  depart  at  1.30  p.  m. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3150.— DOCKET  3071 

Chicago,  IU.,  March  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  for  compensation  for  inspecting  engines,  mak- 
ing out  work  reports,  registering,  etc.,  at  end  of  run  or  job,  based  on 
the  provisions  of  rule  1 (a)  of  Brotherhood  of  Locomotive  Engi- 
neers’ and  Brotherhood  of  Locomotive  Firemen  and  Enginemen ’s 
schedules. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Rule  1 (a),  Brotherhood  of  Locomotive  Engineers’ 
and  Brotherhood  of  Locomotive  Firemen  and  Enginemen’s  schedules  provides 
as  follows : 

“In  all  classes  of  service,  other  than  passenger,  engineers’  (firemen’s  and 
helpers’)  time  will  commence  at  the  time  they  are  required  to  report  for  duty 
and  shall  continue  until  the  time  the  engine  is  placed  on  the  designated  track 
or  they  are  relieved  at  terminal.” 

Subsequent  to  placing  the  engine  on  a designated  track,  when  compensation 
ceases,  the  engineer  is  required  to  inspect  locomotive  and  tender  and  make 
out  report,  as  provided  in  instructions  contained  in  circular  letter  No.  2007, 
issued  by  R.  Quayle,  general  superintendent  of  motive  power  and  maintenance, 
dated  February  10,  1921,  reading  as  follows: 

“ It  is  desired  to  call  your  attention  to  rule  104  of  the  rules  and  instruc- 
tions for  inspecting  and  testing  of  locomotives  and  tenders,  as  follows : 

“ ‘ Each  locomotive  and  tender  shall  be  inspected  after  each  trip,  or  day’s 
work,  and  the  defects  found  reported  on  an  approved  form  to  the  proper 
representatives  of  the  company.  This  form  shall  show  the  name  of  the  rail- 
road, the  initials  and  number  of  the  locomotive,  the  place,  date,  and  time  of 
the  inspection,  the  defects  found,  and  the  signature  of  the  employee  making 
the  inspection.  The  report  shall  be  approved  by  the  foreman,  with  proper 
written  explanation  made  thereon  for  defects  reported  which  were  not  re- 
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paired  before  the  locomotive  is  returned  to  service.  The  report  shall  then  be 
filed  in  the  office  of  the  railroad  company  at  the  place  where  the  inspection  is 
made.’ 

“ To  comply  fully  with  this  rule  every  engineer  will,  at  the  end  of  his  trip 
or  day's  work,  inspect  his  engine  and  make  a record  of  its  condition  on 
Form  724. 

“This  report  will  be  deposited  in  the  place  provided  at  engine  houses. 
Whenever  an  engine  is  left  at  points  other  than  the  engine  house  the  master 
mechanic’s  instructions  relative  to  the  disposition  of  this  report  will  be  com- 
plied with. 

“At  all  points  where  engine  inspectors  are  on  duty,  when  an  engine  is  placed 
in  the  house  or  “ on  the  spot  ” an  inspection  and  report  on  Form  724  will  also 
be  made  by  that  inspector. 

“ In  reporting  defects  found  do  not  report  more  than  one  defect  on  each 
line  and  do  not  run  the  report  outside  of  the  column  provided  for  making  such 
report. 

“ Your  cooperation  in  complying  fully  with  this  rule  104  is  required.” 

In  addition  thereto,  the  engineer  is  required  to  perform  such  other  duties 
as  may  be  required  by  rules  and  instructions. 

Employees'  position. — It  is  the  contention  of  the  employees  that  under  the 
provisions  of  rule  1 (a),  Brotherhood  of  Locomotive  Engineers’  and  Brotherhood 
of  Locomotive  Firemen  and  Enginemen’s  schedules  quoted  above,  compensation 
shall  start  at  the  time  the  employees  are  required  to  report  for  duty  and  shall 
continue  until  they  are  relieved  of  the  performance  of  all  duties  required  by 
the  carrier  and  for  wffiich  they  are  held  responsible. 

Carrier's  position. — Rule  1 (a),  Brotherhood  of  Locomotive  Engineers’  and 
Brotherhood  of  Locomotive  Firemen  and  Enginemen’s  schedules,  was  taken 
from  Article  XI  of  Supplement  24  to  General  Order  No.  27. 

Question  75  and  decision  thereon,  as  contained  in  Interpretation  1 to  Supple- 
ment 24  to  General  Order  No.  27,  read  as  follows  : 

“ Question  75. — Does  this  rule  contemplate  including  in  the  time  on  duty 
time  occupied  in  examining  engine  and  making  out  work  reports  at  final 
terminal? 

“ Decision. — Schedule  rules  or  practices  will  govern.” 

The  question  involved  was  raised  in  claims  submitted  by  the  Brotherhood  of 
Locomotive  Engineers  and  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men  and  declined  by  the  carrier.  As  a result  thereof,  and  at  the  request  of  the 
organizations,  a joint  statement  of  facts  was  submitted  to  Railway  Board 
of  Adjustment  No.  1 in  the  claim  of  Engineer  Ray  Edwards,  Minnesota  divi- 
sion. It  is  identified  as  Railway  Board  of  Adjustment  No.  1 case  No.  686  and 
provides  as  follows : 

“ The  issue  concerns  the  meaning  of  a rule  awarded  by  the  Chicago  Board 
of  Arbitration,  May,  1915. 

“ That  board  having  specifically  stated  the  intent  of  such  a rule  in  reply  to 
questions  247,  250,  270,  273  and  supplemental  question  27,  the  board  decides 
the  claim  can  not  be  sustained.” 

The  authorized  practice  in  effect  prior  to  effective  date  of  Supplement  24 
to  General  Order  No.  27  was  to  not  allow  compensation  for  time  consumed 
inspecting  engines,  making  out  reports,  registering,  etc.,  at  terminals  subse- 
quent to  placing  engine  on  designated  track. 

It  is  the  position  of  the  carrier  that  under  the  provisions  of  rule  1 (a), 
Brotherhood  of  Locomotive  Engineers’  and  Brotherhood  of  Locomotive  Fire- 
men and  Enginemen’s  schedules,  and  interpretations  thereon,  engineers’  and 
firemen’s  compensation  ceases  when  the  engine  is  placed  on  the  designated 
track  or  they  are  previously  relieved  from  duty  by  the  carrier  and  that  en- 
gineers and  firemen  are  not  entitled  to  additional  compensation  as  requested. 

Decision. — In  the  absence  of  any  rule  covering,  the  Railroad 
Labor  Board  decides  that  the  practice  prior  to  the  issuance  of  Sup- 
plement 24  to  General  Order  No.  2 7 by  the  United  States  Railroad 
Administration,  shall  govern. 
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Chicago,  III.,  March  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  W.  H.  Peacock,  engineer,  and  J.  Schwartz, 
fireman,  eastern  division,  for  reimbursement  of  deductions  that 
were  made  in  their  pay  for  trips  from  South  Omaha,  Nebr.,  to  Ak- 
Sar-Ben  siding. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — For  the  purpose  of  defining  switching  districts  at 
South  Omaha,  the  carrier  under  date  of  November  10,  1918,  issued  the  follow- 
ing bulletin : 

“ The  limits  of  switching  districts  on  the  eastern  division  where  switch 
engines  are  maintained  are  defined  as  follows : 

“ South  Omaha. — FroA  Union  Station,  Union  Pacific  Railroad  on  the  east  to 
the  Missouri  Pacific  main-line  crossing  on  the  west,  including  internal  switch- 
ing and  transfer  work  via  and  upon  Union  Pacific  Railroad  and  Missouri 
Pacific  Railroad.” 

During  the  year  1919  there  was  constructed  a spur  track  known  as  Ak-Sar- 
Ben  spur,  located  approximately  3.85  miles  west  of  South  Omaha,  to  serve  the 
Ak-Sar-Ben  field,  which  is  a race  course  and  landing  field  for  the  United  States 
Air  Mail  Service.  Subsequent  to  the  completion  of  this  spur  track,  engineers 
and  firemen  required  to  go  beyond  switching  limits  as  indicated  in  the  bulle- 
tin of  November  10,  1918,  herein  quoted,  were  allowed  compensation  in 
accordance  with  the  provisions  of  rule  24  of  the  current  engineers’  and  fire- 
men’s schedules,  respectively,  reading: 

“Where  regularly  assigned  to  perform  service  within  switching  limits  yard- 
men shall  not  be  used  in  road  service  when  road  crews  are  available,  except  in 
case  of  emergency.  When  yard  crews  are  used  in  road  service  under  condi- 
tions just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is  the 
greater,  with  a minimum  of  one  hour,-  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for  the 
time  consumed  in  said  service.” 

Under  date  of  December  21,  1920,  the  carrier  issued  Bulletin  No.  391,  pro- 
viding as  follows : 

“ We  have  arranged  for  and  placed  a signboard  reading : * Switching  dis- 
trict,’ located  1,000  feet  west  of  the  head  block  at  the  Ak-Sar-Ben  spur  siding, 
and  effective  this  date  it  will  be  understood  that  yard  engines  employed  at 
South  Omaha  will  perform  switching  at  Ak-Sar-Ben  siding.” 

Subsequent  to  the  posting  of  Bulletin  No.  391  on  December  21,  1920,  engi- 
neers and  firemen  continued  to  claim  compensation  under  the  provisions  of  rule 
24  when  required  to  perform  switching  service  at  Ak-Sar-Ben  spur,  which 
time  was  allowed  to  and  inclusive  of  September  30,  1921. 

On  November  5,  1921,  Engineer  Peacock  and  Fireman  Schwartz,  eastern 
division,  were  advised  by  the  superintendent  that  deductions  would  be  made 
from  their  pay  checks  for  October  and  November,  1921,  for  $63.70  and  $53.88,  re- 
spectively. 

To  make  the  movement  between  South  Omaha  and  Ak-Sar-Ben  spur  it  is 
necessary  that  crews  obtain  train  order,  inasmuch  as  Ak-Sar-Ben  spur  is 
beyond  the  South  Omaha  yard  limits. 

Employees'  position. — It  is  the  contention  of  the  employees  that  Engineer 
Peacock  and  Fireman  Schwartz  should  be  reimbursed  for  the  deductions  made 
from  their  pay  for  trips  made  from  South  Omaha  to  Ak-Sar-Ben  siding  from 
December  21,  1920,  to  September  30,  1921,  and  that  they  should  be  compensated 
for  all  trips  between  South  Omaha  and  Ak-Sar-Ben  siding  made  subsequent  to 
September  30,  1921,  under  provisions  of  rule  24  above  quoted. 

Carrier's  position. — During  the  period  of  Federal  control  a dispute  arose  be- 
tween the  Brotherhood  of  Railroad  Trainmen  and  the  carrier  with  regard  to 
the  rights  of  the  carrier  to  fix  switching  limits  or  switching  districts.  This 
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dispute  was  jointly  submitted  to  Railway  Board  of  Adjustment  No.  1,  and  its 
decision  as  contained  in  Docket  41  provides: 

“At  bearing  on  M*ay  20  it  was  made  clear  that  the  issue  in  this  case  in- 
volves directly  the  fixing  of  ‘ switching  limits  ’ or  * switching  districts.’  This 
is  due  to  ruling  made  by  the  railway  company’s  officers  under  date  of  February 
13,  1912,  providing  that  ‘road  and  yard  work  will  be  kept  separate  and  dis- 
tinct.’ This  principle  is  also  clearly  set  forth  in  rule  116  of  conductors’  and 
trainmen’s  schedule,  effective  August  1,  1914. 

“ Indirectly  are  involved  rules  providing  that  for  conductors  and  trainmen 
100  miles  or  less,  10  hours  or  less  shall  constitute  a day,  and  for  yardmen 
10  hours  or  less  constitute  a day;  also  rules  providing  that  roadmen  per- 
forming switching  service  within  switching  districts  shall  be  compensated 
therefor  in  addition  to  minimum  road  day,  while  yardmen  whose  work  takes 
them  outside  of  the  switching  districts  will  be  paid  for  such  service  in  addi- 
tion to  minimum  yard  day. 

“As  before  stated,  the  whole  question  in  controversy  hinges  upon  the  limi- 
tations of  ‘switching  districts,’  and  it  is  self-evident  that  in  order  to  comply 
with  rule  providing  that  ‘ road  and  yard  work  will  be  kept  separate  ’ a definite 
line  of  separation  between  yard  service  and  road  service  must  be  established. 

“ This  board,  therefore,  decides  that  the  company  shall  definitely  fix  the 
limits  of  switching  districts  at  all  points  where  yard  engines  are  maintained. 
Due  notice  of  such  switching  limits  shall  be  posted  or  furnished  to  all  con- 
cerned and  shall  govern  the  compensation  of  road  men  performing  switching 
service  inside  switching  limits  or  yardmen  performing  service  outside  of 
switching  limits  as  provided  .by  the  rules.  Pending  claims  shall  be  adjusted 
on  the  basis  of  switching  limits  as  outlined  herein.” 

Pursuant  to  receipt  of  decision  of  Railway  Board  of  Adjustment  No.  1, 
the  carrier  issued  its  bulletin  of  November  10,  1918,  defining  switching  limits 
at  various  points  where  switch  engines  were  employed. 

Subsequent  to  the  posting  of  bulletins  defining  switching  limits,  the  train- 
men’s organization  protested  the  establishment  of  switching  districts,  contend- 
ing that  they  should  have  been  a party  in  establishing  these  districts.  The 
matter  was  again  referred  to  a board  of  adjustment,  consisting  of  a repre- 
sentative of  the  carrier,  a representative  of  the  Order  of  Railway  Conductors, 
and  a representative  of  the  Brotherhood  of  Railroad  Trainmen,  and  the  deci- 
sion, dated  December  22,  1920,  is  as  follows : 

“ This  claim  was  submitted  to  Railway  Board  of  Adjustment  No.  1,  which, 
in  furnishing  decision,  advised  as  follows: 

“ ‘ Decision . — The  submission  in  this  case  is  apparently  based  on  former 
decisions  of  the  board,  Docket  Nos.  41,  42,  43,  44,  and  45,  in  all  of  which  the 
general  principle  is  laid  down  that  the  question  of  fixing  the  switching  limits 
at  points  where  switch  engines  are  maintained  is  a managerial  one.  There  is 
nothing  in  any  one  of  these  decisions  which  sets  aside  the  right  of  the  men 
to  be  met  in  conference  by  the  management  if  the  actions  of  the  management 
establish  conditions  which  work  injustice  or  hardship  upon  the  men,  under 
the  same  methods  of  procedure  and  right  of  appeal  as  any  other  grievance 
would  be  handled.  The  present  submission  does  not  detail  any  specific  griev- 
ance, and  therefore  the  board  can  only  refer  the  parties  to  its  former  deci- 
sions as  detailed  in  cases  Nos.  41,  42,  43,  44,  and  45.’  (Case  No.  1365.) 

“ Decision. — There  is  no  rule  in  the  yardmen’s  or  conductors’  and  trainmen’s 
schedules  which  covers  this  claim,  and  such  being  the  case  we  have  no  juris- 
diction.” 

It  is  the  position  of  the  carrier  that  it  was  entirely  within  its  rights  in 
establishing  a switching  district  of  South  Omaha,  eastern  division,  as  outlined 
in  Bulletin  No.  391  of  December  21,  1920,  and  that  engineers  and  firemen  are 
not  entitled  to  additional  compensation  when  performing  work  at  Ak-Sar- 
Ben  spur.  . 

It  is  further  the  position  of  the  carrier  that  it  was  also  entirely  within  its 
rights  in  deducting  from  current  wages  of  engineers  and  firemen,  erroneous 
overpayments  accruing  during  the  period  December  21,  1920,  to  September  30, 
1921,  inclusive. 

Decision. — The  evidence  indicates  that  the  work  performed  was 
switching  within  the  established  switching  limits.  The  Kailroad 
Labor  Board  decides  that  the  claim  is  not  justified,  and  it  is  therefore 
denied. 
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DECISION  NO.  3152.— DOCKET  3555 

Chicago,  III.,  March  19,  1925 

Lighter  Captains’  Union,  Local  996,  v.  Pennsylvania  Railroad  System 

Question. — Request  for  reimbursement  of  wage  loss  alleged  to 
have  been  sustained  on  account  of  certain  changes  in  rules  and  work- 
ing conditions  without  proper  conference  with  the  duly  authorized 
representatives  of  emploj^ees. 

Statement. — The  evidence  shows  that  in  1919  the  Lighter  Cap- 
tains’ Union,  Local  996,  International  Longshoremen’s  Association, 
made  a joint  agreement  with  the  nine  railroads  terminating  in  the 
port  of  New  York,  known  as  the  “ Stone  agreement,”  which  became 
effective  March  1,  1919,  and  continued  in  force  and  effect  during 
the  period  of  Federal  control  of  railroads,  subject  to  notice  of  either 
party  of  the  desire  to  change. 

The  Railroad  Labor  Board,  under  date  of  August  4,  1920,  issued 
Decision  No.  4,  which  established  for  the  employees  herein  referred 
to  a certain  increase  in  rates  of  pay  and  provided  that  the  rules 
regulating  the  payment  of  overtime  and  working  conditions  and 
methods  of  computing  time  and  compensation  thereunder  should 
remain  in  effect  until  or  unless  changed  in  the  manner  provided  by 
the  transportation  act,  1920. 

The  Pennsylvania  Railroad  system  was  a party  to  the  presentation 
of  the  dispute  upon  which  Decision  No.  4 was  rendered  and  was  ac- 
cordingly named  therein. 

Section  5,  Article  III,  of  Decision  No.  4,  reads  as  follows: 

Except  as  specifically  modified  herein,  the  rules  regulating  payment  of  over- 
time or  working  conditions  and  the  established  and  accepted  methods  of  com- 
puting time  and  compensation  thereunder  shall  remain  in  effect  until  or 
unless  changed  in  the  manner  provided  by  the  transportation  act,  1920. 
( Supra. ) 

On  July  20,  1920,  this  board  decided  the  wage  portion  of  the  dis- 
pute by  the  issuance  of  its  Decision  No.  2 (I,  R.  L.  B.  13),  and  in 
its  Decision  No.  119  (II,  R.  L.  B.  87)  decided  upon  a method  of 
arriving  at  rules  regulating  working  conditions. 

Under  date  of  April  14,  1921,  the  board  issued  Decision  No.  119, 
which  determined  the  undecided  portion  of  the  dispute  between  the 
carriers  and  the  organizations  of  their  employees  referred  to  the 
board  on  April  16,  1920,  relative  to  what  should  constitute  reason- 
able wages  and  working  conditions. 

While  the  organization  part}^  hereto  was  not  a party  to  the  dis- 
pute resulting  in  the  issuance  of  Decision  No.  119,  the  carrier  took 
the  position  that  the  principles  enunciated  in  that  decision  were 
intended  to  apply  to  all  classes,  and  thereupon  notified  its  employees 
working  as  captains  on  barges  and  lighters  in  the  port  of  New  York 
to  elect  a committee  for  the  purpose  of  negotiating  rules  governing 
working  conditions  as  outlined  therein.  It  is  shown  that  the  em- 
ployees elected  Mr.  Otto  Wasstol  chairman,  and  Messrs.  Harry 
Olson  and  Harry  Hartman  as  committee  members,  to  represent  them 
at  hearing  scheduled  to  be  held  before  the  officials  of  the  Pennsyl- 
vania Railroad  system. 
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It  is  stated  by  the  employees  that  this  committee  appeared  before 
the  representatives  of  the  management  but  was  refused  the  oppor- 
tunity to  participate  in  the  negotiations  because  the  chairman  was 
not  an  employee  of  the  Pennsylvania  Railroad,  it  being  the  position 
of  the  carrier’s  representatives  that  they  would  negotiate  only  with 
a committee  of  its  own  employees.  No  progress  was  made  therefore 
with  respect  to  the  establishment  of  rules  and  working  conditions 
for  these  classes. 

The  carrier  states  that  no  agreement  having  been  reached  with  the 
employees  elected  to  represent  the  lighter  captains  on  the  Pennsyl- 
vania Railroad  system,  and  as  this  class  of  employees  did  not  receive, 
either  by  agreement  or  practice,  a rate  higher  than  pro  rata  for  over- 
time service  prior  to  the  promulgation  of  any  general  order  of  the 
United  States  Railroad  Administration  relating  to  wages  and  work- 
ing conditions,  that  for  all  overtime  service  performed  subsequent  to 
July  1,  1921,  they  were  allowed  pro  rata  rates  in  accordance  with 
Addendum  2 to  Decision  No.  119.  (II,  R.  L.  B.  535.) 

The  carrier  further  states  that  the  above  method  of  compensating 
lighter  captains  for  overtime  during  the  period  from  July  1,  1921,  to 
January  16,  1923,  was,  as  they  understand,  in  effect  on  all  other 
carriers  having  employees  in  this  service  in  New  York  Harbor,  with 
the  exception  of  two,  whose  boats,  by  reason  of  agreement  reached 
or  past  practice  obtaining,  adopted  more  favorable  overtime  rules. 

The  carrier  states  that  while  the  Pennsylvania  Railroad  system 
was  not  named  as  a party  to  Decision  No.  1489  (IV,  R.  L.  B.  2),  the 
provisions  of  this  decision  were  voluntarily  applied  to  the  lighter 
captains  of  this  carrier,  effective  July  1,  1923,  and  subsequently  upon 
receipt  of  the  board’s  Decision  No.  1886  (IV,  R.  L.  B.  487),  adjust- 
ment of  the  overtime  payments  to  this  class  of  employees  was  made 
retroactive  from  April  1,  1923,  to  January  16,  1923. 

It  is  the  position  of  the  carrier  that  since  the  working  conditions 
applying  to  the  lighter  captains  on  the  Pennsylvania  Railroad  sys- 
tem, Eastern  Region,  are  at  the  present  time  identical  with  those  in 
effect  on  other  railroads  in  New  York  Harbor,  and  as  these  employees 
were  compensated  for  overtime  service  performed  during  the  period 
from  July  1,  1921,  to  January  15,  1923,  in  accordance  with  the  prac- 
tice obtaining  on  a majority  of  other  carriers  in  this  territory,  which 
it  is  claimed  is  in  accordance  with  the  ruling  of  the  Railroad  Labor 
Board  in  Addendum  2 to  Decision  No.  119,  there  is,  in  their  opinion, 
no  merit  in  the  claim  as  presented  by  the  employees. 

The  employees  contend  that  the  carrier  has  violated  the  specific 
provisions  of  Decision  No.  4 as  well  as  the  spirit  and  intent  of  the 
transportation  act,  1920,  in  changing  rules  and  working  conditions 
without  proper  conference  with  the  employees’  duly  authorized  rep- 
resentatives; that  Messrs.  Otto  Wasstol,  Harry  Olson,  and  Harry 
Hartman  were  duly  selected  as  their  representatives  to  meet  with  the 
management  for  the  purpose  of  discussing  rules  and  working  condi- 
tions and  presented  themselves  at  the  office  of  the  management  for 
this  purpose,  but  were  refused  an  opportunity  to  participate  in  the 
negotiations. 

It  is  stated  by  the  employees  that  the  Pennsylvania  Railroad  sys- 
tem has  since  1921  held  several  elections  and  that  in  each  case  the 
men  voted  to  be  represented  by  the  local  union  party  hereto. 
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It  is  therefore  requested  that  the  rules  and  working  conditions  in 
effect  prior  to  July  1,  1921,  be  restored  and  continued  in  force  and 
effect  until  conference  is  had  between  the  carrier  and  the  duly  author- 
ized representatives  of  the  employees,  and  that  the  men  be  reimbursed 
for  all  wage  loss  sustained  on  account  of  the  alleged  arbitrary  change 
in  rules  by  the  carrier. 

Under  date  of  July  9,  1923,  the  Railroad  Labor  Board  issued 
Decision  No.  1886  in  which  was  incorporated  the  following: 

Question. — This  decision  is  upon  a dispute  between  the  organization  of  em- 
ployees and  carrier  party  hereto  as  to  what  shall  constitute  just  and  reason- 
able rules  and  working  conditions  for  lighter  captains  on  nonself -propelled 
lighters  and  covered  barges  in  the  port  of  New  York. 

Decision. — The  evidence  shows  that  the  employees  have  endeavored  to  comply 
with  the  provisions  of  the  transportation  act,  1920,  and  the  orders  of  the 
Railroad  Labor  Board  in  the  handling  of  this  dispute  by  attempting  to  hold 
conference  with  the  carrier  for  the  purpose  of  reaching  an  agreement  as  to 
what  shall  constitute  just  and  reasonable  rules  for  the  employees  they  repre- 
sent. The  board,  in  Decision  No.  1489,  has  decided  what  shall  constitute  just 
and  reasonable  working  conditions  for  the  employees  in  the  class  of  service 
herein  refer^d  to  and  decides  that  the  rules  contained  in  said  Decision  No. 
1489,  shall  apply  to  the  lighter  captains  on  nonself -propelled  floating  equipment 
from  the  date  of  this  decision. 

This  decision  must  not  be  construed  to  affect  or  dispose  of  any  claims  that 
employees  may  have  growing  out  of  arbitrary  changes  made  in  rules  by  the 
carrier  prior  to  the  date  hereof.  (IV,  R.  L.  B.  487.) 

Opinion. — While  decision  No.  119  did  not  specifically  so  state,  it 
was  the  intention  of  the  Railroad  Labor  Board  that  the  principles 
enunciated  in  Exhibit  B of  that  decision  be  extended  to  all  classes 
of  railroad  employees  coming  within  the  purview  of  the  transporta- 
tion act,  1920. 

The  position  taken  by  the  carrier  with  respect  to  the  application 
of  Decision  No.  119  to  the  lighter  captains  was  in  conformity  with 
the  board’s  intentions,  in  so  far  as  the  payment  of  overtime  was 
concerned. 

The  carrier,  it  is  shown,  has  taken  advantage  of  that  portion  of 
Decision  No.  119  and  Addendum  2 thereto,  with  respect  to  the  pay- 
ment of  overtime,  but  has  not  recognized  principle  15  of  Exhibit  B 
of  said  decision  which  gives  to  any  class  of  employees  the  right  to 
select  their  own  representatives.  The  board  therefore  sustains  the 
action  of  the  carrier  in  changing  the  overtime  conditions  in  the  man- 
ner prescribed  in  Addendum  2 to  Decision  No.  119,  but  decides  that 
it  has  violated  principle  15  of  Exhibit  B by  its  refusal  to  meet  cer- 
tain representatives  whose  authority  was  not  questioned. 

It  is  indicated  that  the  provisions  of  Decision  No.  1886  have  been 
applied  by  the  carrier  and  that  the  dispute  relative  to  compensation 
covers  a period  prior  to  the  date  of  its  issuance — namely,  July  9, 
1923. 

Decision. — ( a ) The  Railroad  Labor  Board  decides  that  the  car- 
rier was  justified  in  applying  the  provisions  of  Decision  No.  119  and 
Addendum  2 thereto,  relating  to  the  payment  of  overtime,  to  the 
employees  in  question. 

(b)  If  other  changes  were  made  in  working  conditions,  not  re- 
ferred to  in  Decision  No.  119,  which  affected  the  compensation  of  the 
employees,  they  shall  be  reimbursed  for  the  wage  loss  thus  sustained. 
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(i g ) Principle  15,  Exhibit  B of  Decision  No.  119,  gives  to  the  em- 
ployees the  right  to  select  their  own  representatives,  regardless  of 
whether  or  not  they  may  be  employees  of  the  Pennsylvania  Railroad 
system. 


DECISION  NO.  3153.— DOCKET  4646 

Chicago,  III.,  March  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Union  Pacific  Railroad  Co. 

Question. — This  decision  is  upon  a dispute  submitted  to  the  Rail- 
road Labor  Board  ex  parte  by  the  organization  party  hereto.  The 
question  as  stated  in  the  ex-parte  submission  is  as  follows: 

Shall  the  election  held  in  the  month  of  December,  1923,  to  definitely  deter- 
mine representation  desired  by  Group  1 employees  be  accepted  by  the  carrier? 

Statement. — During  the  month  of  December,  1923,  an  election 
was  conducted  to  determine  who  should  be  the  authorized  repre- 
sentatives of  the  clerical  employees  of  this  carrier.  The  principal 
parties  to  the  election  were  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees, 
and  the  Clerical  Employees’  Association,  Union  Pacific  Railroad 
Company,  and  St.  Joseph  & Grand  Island  Railway  Company.  Bal- 
lots were  cast  as  follows: 

For  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 


Handlers,  Express  and  Station  Employees 1,  773 

For  the  Clerical  Employees’  Association 1,  455 

Miscellaneous 46 

Total 3,  274 


The  result  of  the  ballot  was  acknowledged  by  the  Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees,  the  Clerical  Employees’  Association,  and  the 
carrier. 

On  January  20,  1925,  General  Manager  W.  M.  Jeffers,  for  the 
carrier,  addressed  a communication  to  the  general  chairman  of  the 
system  board  of  adjustment  of  the  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees, reading  as  follows : 

I am  in  receipt  of  a communication  signed  by  the  president  of  the  Clerical 
Employees’  Association,  Union  Pacific  Railroad  Company  and  St.  Joseph 
& Grand  Island  Railway  Company,  claiming  to  represent  a majority  of  the 
following  classes  of  employees  on  these  properties : 

Clerks ; telephone  and  switchboard  operators ; office  boys ; messengers ; 
train  and  engine  crew  callers ; station  helpers,  and  employees  engaged  in 
sorting  waybills  and  tickets,  operating  appliances  or  machines  for  perforat- 
ing, addressing  envelopes,  and  other  analogous  service. 

The  communication  also  contains  a request  for  a conference  to  negotiate  an 
agreement,  which,  of  course,  can  not  be  done  until  it  has  been  definitely  deter- 
mined by  ballot  whether  a majority  of  the  above-mentioned  classes  of  em- 
ployees desire  to  be  represented  by  the  Clerical  Employees’  Association  or 
the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees,  in  view  of  which  it  has  been  decided  to  spread  a ballot 
among  the  classes  of  employees  affected  in  the  same  manner  as  was  done 
in  1923. 
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Please  therefore  be  advised  that  pending  result  of  the  ballot,  and  in  con- 
formity with  rule  69  of  the  existing  agreement,  30  days’  notice  is  hereby 
served  on  you,  as  the  duly  accredited  representative  of  the  Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees, abrogating  that  part  of  Article  I affecting  classes  of  employees  above 
referred  to. 

You  are  also  requested  to  join  with  the  management  and  the  representatives 
of  the  Clerical  Employees’  Association  in  the  preparation,  distribution,  and 
tabulation  of  the  ballots,  in  accordance  with  the  principles  contained  in  Rail- 
road Labor  Board’s  Decisions  Nos.  218  (II,  R.  L.  B.  207)  and  220  (II,  R.  L.  B. 
216)  and  addenda  thereto. 

Please  advise  me  not  later  than  Saturday,  January  24,  1925,  if  you  are  agree- 
able to  join  with  the  management  as  herein  requested. 

The  general  chairman  declined  to  join  the  carrier  in  conducting 
an  election  and  requested  a conference  to  discuss  the  entire  question. 
The  carrier  declined  to  confer  except  for  the  purpose  of  arranging 
the  details  of  the  election,  whereupon  employees  filed  the  ex  parte 
submission  with  the  board  on  the  question  hereinbefore  stated. 

The  position  of  the  employees  as  contained  in  the  ex  parte  sub- 
mission is  quoted  below,  as  follows : 

Employees'  position. — There  is  no  necessity  for  again  submitting  the  question 
of  representation  for  the  employees  specified  in  Group  1,  Decision  No.  220, 
United  States  Railroad  Labor  Board,  to  the  employees  at  this  time,  as  this 
question  was  determined  December  29,  1923.  (See  Exhibit  B.)  The  election 
held  at  that  time  was  conducted  in  accordance  with  notice  served  on  our 
organization  by  the  carrier  under  date  of  November  22,  1923,  wherein  it  was 
proposed  and  agreed  that  this  election  was  to  definitely  determine  the  repre- 
sentation question.  (See  Exhibit  A.) 

There  is  no  good  that  can  be  accomplished  to  either  the  carrier  or  the  em- 
ployees in  question  by  repeatedly  holding  representation  elections.  There  has 
been  no  proof  submitted  by  the  carrier  that  would  tend  to  show  that  we  are  not 
representatives  of  a majority  of  the  employees.  The  employees  are  satisfied 
with  our  organization  as  their  representative,  and  they  are  not  now  volun- 
tarily seeking  to  secure  other  representation.  The  representation  question  is 
being  forced  upon  the  employees  by  the  carrier  through  their  paid  agents. 

There  has  been  no  change  in  conditions  since  December  29,  1923,  that  war- 
rants the  carrier  in  questioning  our  right  as  a representative  of  the  majority 
of  the  employees  involved.  The  result  of  the  election  held  in  December,  1923, 
was  accepted  by  our  organization  in  good  faith  and  has  not  been  protested  by 
the  carrier  or  the  Clerical  Employees’  Association,  but,  to  the  contrary,  the 
result  was  accepted  by  all  parties  at  interest.  ( See  Exhibit  B. ) 

It  has  only  been  13  months  since  the  question  of  representation  was  deter- 
mined, at  which  time  our  organization  received  1,773  votes  of  a total  of  3,284 
votes  cast.  We  do  not  believe  it  is  the  intention  of  the  transportation  act  to 
permit  this  carrier  to  continually  raise  the  question  of  representation  for  the 
purpose  of  obstructing  the  functions  of  our  organization. 

Our  organization  is  now  the  recognized  representative  of  the  majoirty  of 
the  employees  and  has  an  agreement  with  the  carrier  now  in  effect.  We  claim 
that  the  carrier  should  be  compelled  to  keep  in  good  faith  their  proposal  that 
the  election  held  in  December,  1923,  was  to  definitely  determine  this  question. 
The  carrier  has  declined  to  enter  into  conference  with  our  committee  for  the 
purpose  of  endeavoring  to  reach  an  agreement  in  this  dispute. 

The  carrier’s  position  as  contained  in  its  response  to  the  em- 
ployees’ ex  parte  submission  is  quoted  below,  as  follows : 

Carrier's  position. — It  is  admitted  that  an  election  was  conducted  during 
December,  1923,  for  the  purpose  of  deciding  at  that  time  the  wishes  of  the 
classes  of  employees  involved  in  this  dispute  in  regard  to  representation. 
Conditions,  however,  since  that  time  have  materially  changed.  The  Clerical 
Employees’  Association  officers  have  recently  furnished  evidence  to  the  manage- 
ment, per  their  letter  of  January  28,  attached,  showing  that  they  are  not  only 
a duly  organized  body  with  constitution  and  by-laws  adopted,  but  have  a 
number  of  local  lodges  installed  with  local  officers  duly  elected,  and  approxi- 
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mately  1,200  dues-paying  members,  and  additional  applications  for  membership 
being  received  almost  daily,  some  of  them  from  former  officers  of  the  Brother- 
hood of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station 
Employees,  which  is  an  indication  that  the  classes  of  employees  involved  are 
dissatisfied  with  their  present  representation. 

With  these  facts  placed  before  the  management,  together  with  the  request 
that  a ballot  be  spread  in  an  orderly  manner  to  determine  at  this  time  the 
wishes  of  the  employees,  it  w’as  decided  to  grant  the  request,  in  view  of  which 
a letter  was  addressed  to  the  general  chairman  of  the  Brotherhood  of  Rail- 
way and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees under  date  of  January  20,  1925,  asking  that  organization  to  join  in 
the  preparation,  distribution,  and  tabulation  of  the  ballots.  Joint  action  in 
this  respect  was  apparently  not  desired,  as  acceptance  of  the  management’s 
offer  was  not  forthcoming  until  exchange  of  several  letters,  and  then  under 
protest.  While  this  letter  was  under  consideration  and  before  reply  was  made 
thereto,  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees  made  an  ex  parte  submission  to  your  honorable 
board. 

The  position  taken  by  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees’  organization  indicates 
that  it  is  their  contention  that  the  election  conducted  in  December,  1923,  per- 
manently and  forever  settles  the  question  of  representation,  which  appears 
preposterous.  Changed  conditions  and  sentiment  must  be  given  consideration, 
and  as  your  honorable  board  clearly  sets  forth  in  principle  15  of  Decision 
No.  119  (II,  R.  L.  B.,  87),  the  classes  of  employees  involved  in  this  dispute 
should  be  permitted  at  this  time,  to  determine  who  they  desire  to  represent 
them.  It  is,  therefore,  the  management’s  contention  that  a ballot  should  be 
spread  without  delay. 

Letter  from  the  Clerical  Employees’  Association  dated  January 
28,  1925,  signed  by  T.  A.  H.  DeBar,  who  is  president  of  the  associa- 
tion, to  Mr.  W.  M.  Jeffers,  general  manager,  Union  Pacific  Railroad 
Co.,  is  as  follows : 

Referring  to  my  letter  January  16  requesting  a conference  for  the  purpose 
of  arranging  to  have  the  various  classes  of  employees  enumerated  therein 
accorded  the  opportunity  of  making  an  agreement  providing  for  their  repre- 
sentation by  this  association,  and  referring  to  your  letter  of  January  26,  with 
which  you  enclosed  copies  of  correspondence  between  yourself  and  Mr.  Butzer, 
general  chairman,  B.  of  R.  C.,  relative  to  spreading  a ballot  to  determine  the 
wishes  of  the  majority  of  employees  involved  as  to  representation: 

The  association  of  which  I am  president  is  a duly  organized  body,  having 
adopted  a constitution  and  by-laws,  and  we  have,  as  a matter  of  fact,  upon 
request  of  employees  installed  local  lodges  at  a number  of  points  and  have 
duly  elected  officers  therof. 

I can  not  concede  that  the  B.  of  R.  C.  properly  represents  a majority  of  the 
employees  of  the  various  classes  enumerated,  inasmuch  as  we  now  have  ap- 
proximately 1,200  dues-paying  members  and  we  are  daily  receiving  applications 
from  other  employees  who  are  desirous  of  joining  our  association.  The  situa- 
tion is  not  the  same  as  it  was  in  1923,  as  is  evidenced  by  our  large  member- 
ship and  is  further  evidenced  by  the  fact  that  a number  of  officers  of  the  B.  of 
R.  C.,  have  seceded  from  that  organization  and  have  joined  our  association. 
This  should  indicate  to  any  fair-minded  person  that  the  B.  of  R.  C.  is  not 
properly  functioning  as  a representative  of  the  majority  of  employees,  and 
inasmuch  as  the  Clerical  Employees’  Association  does  represent  the  majority 
of  the  employees  involved,  I must  insist  that  some  action  be  taken  toward 
spreading  a ballot  in  order  that  we  may  have  a record,  which  I am  sure  will 
plainly  indicate  that  the  majority  of  the  employees  on  these  lines  are  in  favor 
of  being  represented  by  the  Clerical  Employees’  Association. 

Opinion . — Generally  it  is  the  opinion  of  the  board  that  the  only 
fair  way  to  decide  a dispute  on  the  question  of  representation  of 
employees  is  an  election  by  secret  ballot  in  the  manner  prescribed  in 
Decisions  Nos.  218  and  220  and  addenda  thereto.  With  this  in  mind, 
in  deciding  disputes  as  to  whether  or  not  there  should  be  an  election, 
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the  board  has  directed  that  elections  be  held  upon  a reasonable  show- 
ing that  the  employees  desire  a change. 

It  appears  that  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees  requested  a 
revision  of  agreement  in  July,  1924,  less  than  eight  months  after 
the  representation  question  had  been  decided  and  negotiations  had 
not  been  held  when  the  carrier  requested  another  election. 

The  board  is  of  the  opinion  that  there  is  no  necessity  for  a repre- 
sentation election  unless  there  is  a reasonable  presumption  that  a 
majority  of  the  employees  desire  a change.  The  evidence  in  the 
present  case  does  not  create  such  presumption. 

The  board  does  not  confirm  the  contention  of  the  employees  that 
an  election  once  held  definitely  and  for  all  time  settles  the  question 
of  representation. 

Decision . — Under  the  facts  and  circumstances  of  this  particular 
case,  the  Railroad  Labor  Board  decides  that  the  Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  is  the  duly-authorized  representative  of  the  class 
of  employees  concerned  and  declines  to  order  an  election  upon  the 
evidence  submitted. 


DECISION  NO.  3154.— DOCKET  3073 

Chicago,  111.,  March  19,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  J.  E.  Craven,  engineer,  and  I.  F.  Weed,  fire- 
man, I.  & M.  division,  for  compensation  for  30  minutes’  final  termi- 
nal delay,  July  12,  1921,  based  on  the  provisions  of  rule  20  of  the 
engineers’  and  firemen’s  schedules  reading,  in  part,  as  follows : 

* * * Final  terminal  delay,  after  the  lapse  of  30  minutes,  will  be  paid 

for  the  full  delay  at  the  end  of  the  trip,  at  the  overtime  rate  for  passenger 
service,  and  at  the  prorata  rate  or  overtime  rate  for  freight  service,  according 
to  class  of  engine,  on  the  minute  basis.  * * * 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — That  part  of  rule  20  quoted  in  the  claim  is  a part 
of  Article  VI,  western  arbitration  award,  dated  May  11,  1915,  changed  to 
conform  with  the  overtime  provisions  of  Supplement  24  to  General  Order 
No.  27. 

On  July  12,  1921,  Engineer  Craven  and  Fireman  Weed  arrived  at  Mason 
City  passenger  station  on  passenger  train  No.  19  at  10  p.  m.  They  were  delayed 
disposing  of  their  train  30  minutes. 

Employees'  position. — It  is  the  contention  of  the  employees  that  Engineer 
Craven  and  Fireman  Weed  are  entitled  to  30  minutes’  compensation,  final  ter- 
minal delay  time,  after  arrival  at  Mason  City  on  train  No.  19,  July  12,  1921, 
from  10  p.  m.  to  10.30  p.  in.,  in  accordance  with  the  provisions  of  that  part  of 
rule  20,  relating  to  final  terminal  delay,  quoted  above. 

Attention  is  called  to  Decision  No.  2138  rendered  by  Railway  Board  of 
Adjustment  No.  1 on  the  identical  rule  and  question. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  engineers  and  fire- 
men are  not  entitled  to  additional  compensation  for  final  terminal  delay  of 
actually  30  minutes  under  the  provisions  of  rule  20  of  the  engineers’  and  fire- 
men’s schedules,  respectively. 
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Rule  20  specifically  provides  compensation  for  final  terminal  delay  after  the 
lapse  of  30  minutes. 

Decision . — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3155.— DOCKETS  3300,  3304,  3306,  3308 

Chicago , III.,  March  19,  1925 

Order  of  Railroad  Telegraphers  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis 

Railway  Co. 

Question. — Dispute  regarding  reclassification  and  reduction  in 
rates  of  pay  of  certain  positions,  in  alleged  violation  of  the 
telegraphers’  agreement. 

Statement. — The  positions  involved  in  this  dispute  and  the  changes 
made  therein  are  as  follows : (1)  Effective  April  22,  1922,  the  agent- 
telegrapher  at  West  View,  Ohio,  was  reclassified  as  agent-non- 
telegrapher, and  the  rate  was  reduced  from  59.25  cents  to  48  cents  an 
hour;  (2)  effective  February  1,  1922,  the  three  operator-levermen  at 
Ridge  Tower  were  changed  to  levermen,  and  the  rates  were  reduced 
from  58  cents  to  52  cents  an  hour;  (3)  effective  February  1,  1922, 
the  agent-telegrapher  at  Atkinson,  Ind.,  was  changed  to  agent-non- 
telegrapher, and  the  rate  was  reduced  from  57.75  cents  to  48  cents  an 
hour;  and  (4)  effective  February  1,  1922,  the  agent-telegrapher  at 
Swanington,  Ind.,  was  changed  to  agent-nontelegrapher,  and  the 
rate  was  reduced  from  57.75  cents  to  48  cents  an  hour. 

During  the  spring  of  1922  a dispute  arose  between  this  carrier 
and  its  employees  in  telegraph  service  with  respect  to  rules  governing 
working  conditions.  On  August  10,  1922,  the  Railroad  Labor  Board 
assumed  jurisdiction  of  the  dispute  and  directed  that  there  should  be 
no  change  in  the  application  of  disputed  rules  from  those  in  effect 
prior  to  the  dispute  arising.  On  September  6,  1922,  this  order  was 
interpreted  to  apply  to  the  positions  involved  in  the  present  case,  and 
the  rates  of  pay  were  restored  effective  as  of  August  it),  1922. 

The  reclassification  and  reductions  were  made  without  conference 
and  negotiation  with  the  representatives  of  the  employees.  The  em- 
ployees contend  that  this  action  is  in  violation  of  the  agreement, 
that  no  change  should  be  made  in  the  rates  as  shown  in  the  wage  scale 
appended  to  the  agreement  without  conference  and  agreement  by  the 
parties  to  the  agreement,  and  ask  that  the  rates  be  restored  retroac- 
tive to  the  dates  the  reductions  were  made  effective. 

The  carrier  states  that  the  changes  were  made  because  of  the  dis- 
continuance of  the  telegraph  duties  attached  to  the  positions  which 
caused  a change  in  classification,  and  that  the  rates  established  were 
in  line  with  those  paid  positions  of  a similar  class. 

The  carrier  contends  that  if  the  rates  so  established  were  not  con- 
sidered proper  by  the  employees,  the  way  was  open  to  them  to  have 
the  matter  corrected  by  handling  it  as  a grievance. 

Opinion. — At  the  oral  hearing  in  this  dispute  the  representative 
of  the  employees  agreed  that  comparison  with  similar  positions  in 
the  same  seniority  district  was  the  proper  method  to  use  in  arriving 
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nt  the  rate  of  pay  for  the  changed  position.  It  was  shown  that  no 
conference  had  been  held  or  negotiation  conducted  on  the  question 
of  the  proper  rate  of  pay  for  the  reclassified  position.  The  files  of 
the  board  contain  copies  of  a revised  agreement  between  this  carrier 
and  its  employees  in  telegraph  service,  effective  March  17,  1924,  in 
which  it  appears  that  certain  of  the  positions  involved  in  this  dispute 
are  now  paid  a higher  rate  than  in  effect  prior  to  the  reclassification. 

Decision . — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  for  retroactive  adjustment  from  the  date  of  reclassi- 
fication to  August  10,  1922,  is  sustained. 

The  question  of  proper  rates  for  the  reclassified  position  is  re- 
manded to  the  parties  in  dispute  for  conference  and  negotiation. 


DECISION  NO.  3156.— DOCKET  3310 

Chicago,  III.,  March  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Michigan  Central  Railroad  Co. 

Question. — Proper  application  of  Decision  No.  147  (II,  K.  L.  B. 
133)  to  employees  engaged  in  handling  United  States  mail,  baggage, 
milk,  etc.,  on  the  station  platform  and  in  the  baggage  room  at  the 
passenger  station  at  Detroit,  Mich. 

Statement. — In  applying  Decision  No.  147  the  carrier  reduced  the 
rates  of  pay  of  the  employees  involved  in  this  dispute  10  cents  an 
hour  under  section  4,  Article  II  of  that  decision. 

The  employees  contend  that  the  positions  involved  in  this  dispute 
are  analogous  to  certain  positions  designated  in  sections  7 and  8 (&), 
Article  II  of  Decision  No.  147,  and  that  the  decreases  provided  in 
those  sections  should  have  been  applied,  as  those  sections  apply  to 
truckers  at  both  freight  and  passenger  stations. 

The  carrier  states  that  the  duties  of  these  employees  are  to  load 
and  unload  baggage  and  mail  on  and  off  trains,  and  on  and  off 
trucks,  in  conjunction  with  the  train  baggagemen  and  United  States 
mail  clerks,  electric  trucks  and  tractors  being  used  to  move  the  trucks 
containing  the  mail  and  baggage  to  and  from  the  trains  to  the 
elevators,  and  to  and  from  the  elevators  to  the  mail  and  baggage 
rooms  in  the  passenger  station.  The  handling  of  the  mail  differs 
somewhat  from  the  handling  of  the  baggage.  When  a truck  of 
inbound  mail  is  being  unloaded  the  sorters  instruct  the  truckers 
where  to  place  the  mail  bags,  and  the  truckers  merely  carry  them 
by  hand  to  the  designated  places.  These  employees  are  not  con- 
tinuously employed  and  have  long  periods  of  time  when  there  is 
nothing  to  do.  There  are  no  small  hand  trucks  in  the  mail  room 
such  as  are  used  by  warehouse  truckers.  The  handling  of  baggage 
varies  but  little  from  the  handling  of  milk  and  mail,  the  only  dif- 
ference being  that  small  hand  trucks  are  used  to  move  the  baggage 
from  the  doors  to  the  larger  trucks. 

The  carrier  contends  that  the  work  of  these  employees  is  not 
comparable  in  any  respect  to  warehouse  truckers  who  are  required 
to  be  continuously  trucking  freight  on  small  hand  trucks  between 
freight  cars  and  warehouses. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
properly  applied  Decision  No.  147  by  reducing  the  rates  of  pay  of 
these  employees  10  cents  an  hour  under  section  4,  Article  II  thereof. 


DECISION  NO.  3157.— DOCKET  3311 

Chicago,  III.,  March  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Michigan  Central  Railroad  Co. 

Question. — Proper  application  of  Decision  No.  147  (II,  R.  L.  B. 
133)  to  the  rates  of  pay  of  baggage-room  employees  engaged  in 
handling  United  States  mail,  baggage,  milk,  etc.,  at  Jackson,  Lan- 
sing, Bay  City,  Battle  Creek,  and  Kalamazoo,  Mich. 

Statement. — In  applying  Decision  No.  147  the  carrier  reduced 
the  rates  of  pay  of  the  employees  involved  in  this  dispute  10  cents 
an  hour  under  section  4 of  Article  II. 

The  employees  contend  that  the  positions  involved  in  this  dispute 
are  analogous  to  certain  positions  designated  in  section  7,  Article  II, 
of  Decision  No.  147,  and  that  the  decreases  provided  in  this  section 
should  have  been  applied,  as  that  section  applies  to  truckers  at  both 
freight  and  passenger  stations. 

The  carrier  states  that  the  work  performed  by  the  baggage  and 
mail  room  handlers  is  very  dissimilar  to  that  of  freight  handlers 
referred  to  in  section  7,  Article  II,  of  Decision  No.  147,  as  freight- 
house  truckers  are  continuously  employed  trucking  freight  on  small 
hand  trucks,  while  the  major  part  of  the  work  performed  by  baggage 
and  mail  room  employees  is  loading  and  unloading  baggage,  mail, 
and  milk,  and  there  are  long  periods  of  time  when  the  latter  em- 
ployees have  nothing  to  do. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3158.— DOCKET  3335 
Chicago,  III.,  March  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Gulf,  Colorado  & Santa  Fe  Railway  Co. 

Question. — Ex  parte  submission  of  the  employees  requesting  ad- 
justment of  alleged  inequalities  in  rates  of  pay  of  certain  clerical 
employees  at  Gainesville,  Tex.,  and  Ardmore,  Okla. 

Statement. — This  question  involves  increases  in  rates  of  certain 
employees  in  order  to  eliminate  alleged  inequalities  existing  in  their 
rates  as  compared  with  those  paid  employees  holding  similar  posi- 
tions in  other  stations  on  the  same  operating  division. 

Subsequent  to  the  filing  of  this  dispute  the  organization  and  car- 
rier parties  hereto  submitted  another  dispute  as  to  what  should  con- 
stitute just  and  reasonable  wages  for  all  employees  of  this  carrier 
represented  by  this  organization.  The  latter  dispute  was  disposed 


492 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3159] 


of  by  Decision  No.  1986,  in  which  certain  increases  in  rates  of  pay 
were  established. 

Section  2,  Article  III,  of  Decision  No.  1986,  reads  as  follows: 

The  sum  of  the  increases  granted  to  the  employees  in  each  section  shall  be 
distributed  by  joint  action  of  the  representatives  of  the  carrier  and  of  the  em- 
ployees in  such  a manner  as  to  bring  about  just  and  equitable  rates  for  the 
employees  in  each  of  the  various  sections  for  which  increases  are  provided. 
In  the  event  of  a disagreement  as  to  said  distribution,  the  matter  may  be  re- 
ferred to  the  Railroad  Labor  Board  for  settlement.  (IV,  R.  L.  B.  681.) 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  in- 
equalities complained  of  in  the  present  dispute  should  be  considered 
in  applying  Decision  No.  1986  under  the  direction  contained  in  sec- 
tion 2,  Article  III,  above  quoted. 

Decision. — Case  dismissed. 


DECISION  NO.  3159.— DOCKET  3341 

Chicago,  III.,  March  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Kansas  City  Southern  Railway  Co.,  Texarkana  & 

Fort  Smith  Railway  Co. 

Question. — Request  of  the  employees  that  J.  H.  McGlynn  and  C. 
M.  Rigdon  be  eliminated  from  the  seniority  roster  covering  em- 
ployees under  the  freight  and  passenger  accountant. 

Statement. — The  employees  state  that  J.  H.  McGlynn  and  C.  M. 
Rigdon  entered  the  service  of  the  carrier  on  October  30,  1918,  and 
August  2,  1920,  respectively,  in  the  freight  and  passenger  account- 
ant’s office.  On  August  7,  1922,  they  accepted  positions  by  bulletin 
in  the  general  freight  office,  and  transferred  to  a separate  seniority 
district  or  roster.  During  January,  1923,  the  seniority  roster  for 
the  freight  and  passenger  accountant’s  office  was  revised,  and  posted, 
and  the  names  of  these  two  employees  were  still  listed  thereon, 
while  their  names  also  appeared  on  the  January,  1923,  seniority 
roster  of  the  general  freight  agent’s  office,  with  seniority  dating 
from  August  7,  1922. 

The  employees  contend  that  the  seniority  roster  for  the  freight 
and  passenger  accountant’s  office  should  be  corrected  by  eliminating 
therefrom  the  names  of  Messrs.  McGlynn  and  Rigdon,  their  conten- 
tions being  based  upon  the  following  rules  of  the  agreement  of  July 
1,  1921 : 

Rule  3.  Seniority  begins  at  the  time  the  employee’s  pay  starts,  in  the  re- 
spective seniority  district  in  which  employed  or  to  which  transferred  or  pro- 
moted. 

Rule  6.  Seniority  districts  shall  be  as  follows : 

* * ***** 

One  seniority  district  to  cover  the  forces  under  the  general  freight  agent, 
Kansas  City,  including  offices  of  general  agents  on  the  line. 

* * * * * * * 

One  seniority  district  to  cover  the  forces  under  the  freight  and  passenger 
accountant,  Kansas  City. 

Rule  21.  A seniority  roster  of  all  employees  in  each  seniority  district,  show- 
ing name  and  proper  dating,  will  be  posted  in  agreed-upon  places  accessible 
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to  all  employees  affected.  The  roster  will  be  revised  and  posted  in  January 
and  July  of  each  year,  and  will  be  open  to  protest  for  a period  of  60  days 
from  date  of  posting.  Upon  presentation  of  proof  of  error  by  an  employee  or 
his  representatives  such  error  will  be  corrected.  The  duly  accredited  repre- 
sentative of  the  employees  shall  be  furnished  with  a copy  of  the  roster  upon 
request. 

Rule  24.  Employees  transferring  from  one  seniority  district  or  roster  to  an- 
other shall  rank  from  date  of  transfer  on  seniority  district  or  roster  to  which 
transferred. 

The  carrier  states  that  during  the  fore  part  of  1922,  on  account  of 
conditions  growing  out  of  Federal  control  of  the  railroads  and  the 
various  rate  adjustments,  the  general  freight  department  had  gotten 
far  behind  reissuing  division  sheets  upon  which  interline  revenue 
is  divided.  The  situation  became  acute  in  July,  1922,  and  it  was 
found  necessary  to  temporarily  increase  the  forces  in  that  depart- 
ment to  the  extent  of  four  men  for  the  purpose  of  bringing  the  div- 
ision sheets  up  to  date  so  that  the  interline  revenue  could  be  properly 
protected.  Experienced  men  for  this  class  of  work  were  very  scarce, 
and  the  general  freight  department  called  upon  the  accounting  de- 
partment to  lend  them  at  least  two  men  experienced  in  rates,  division, 
and  interline  accounts  for  the  purpose  of  bringing  the  division  sheets 
up  to  date,  it  being  estimated  that  the  work  would  require  the  serv- 
ices of  four  men  for  approximately  one  year.  After  several  confer- 
ences between  the  officials  of  the  two  departments,  it  was  finally  de- 
cided that  the  accounting  department  would  lend  Messrs.  McGlynn 
and  Rigdon  to  the  traffic  department  for  this  purpose. 

The  carrier  also  states  that  neither  Mr.  McGlynn  nor  Mr.  Rigdon 
solicited  the  work  in  the  general  freight  department,  but  consented  to 
go  to  that  department  after  having  been  assured  by  the  freight  and 
passenger  accountant  that  their  seniority  in  that  department  would 
not  suffer  by  reason  of  the  change.  On  August  7,  1922,  they  assumed 
their  duties  in  the  general  freight  department,  and  on  August  14, 
1922,  the  following  bulletin  was  posted  by  the  freight  and  passenger 
accountant : 

Effective  Monday,  August  7,  1922,  Mr.  J.  H.  McGlynn  and  Mr.  C.  H.  Rigdon 
were  loaned  to  the  traffic  department  to  help  out  in  divisional  work  for  a period 
of  one  year  or  less.  Therefore,  under  the  circumstances  both  these  men  will 
retain  their  seniority  in  this  office. 

It  is  also  stated  by  the  carrier  that  no  protest  was  made  or  ques- 
tion raised  by  any  one  in  either  department  at  the  time  this  bulletin 
was  posted,  nor  was  the  action  of  the  freight  and  passenger  account- 
ant ever  questioned  until  January  27,  1923,  when  the  general  chair- 
man representing  the  emplo}^ees  requested  the  freight  and  passenger 
accountant  to  eliminate  the  names  of  Messrs.  McGlynn  and  Rigdon 
from  his  seniority  list.  His  request  was  denied. 

The  carrier  contends  that  it  was  within  its  rights  in  permitting  one 
department  to  lend  employees  to  another  department  under  such  cir- 
cumstances as  obtained  in  this  case.  It  was  the  reasonable  solution 
of  the  problem  and  it  did  not  in  any  way  interfere  with  or  jeopard- 
ize the  position  of  any  other  employee. 

At  the  oral  hearing  the  representative  of  the  carrier  stated  that 
Messrs.  McGlynn  and  Rigdon  should  not  have  been  carried  on  the 
seniority  list  of  the  general  freight  department  and  as  soon  as  at- 
tention was  called  to  it  they  were  taken  off  that  roster. 
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Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  trans- 
ferring of  employees  from  one  seniority  district  to  another  with  re- 
tention of  seniority  is  not  permissible  under  rule  24  of  the  agreement. 
It  is  shown  that  the  employees  who  were  transferred  were  assured 
that  they  would  retain  their  seniority  and  it  would  not  be  fair  to  de- 
prive them  of  their  accumulated  seniority  because  of  a misinterpre- 
tation of  the  rules  by  the  carrier.  Therefor  the  board  decides : 
Decision. — If  J.  H.  McGlynn  and  C.  M.  Rigdon  are  still  employed 
in  the  general  freight  department  and  elect  to  remain  therein  they 
shall  forfeit  their  seniority  in  the  freight  and  passenger  accountant’s 
office,  but  if  they  elect  to  return  to  the  freight  and  passenger  account- 
ant’s office  they  may  do  so  and  retain  their  original  seniority  in  that 
department.  The  option  shall  be  exercised  on  or  before  May  1,  1925. 


DECISION  NO.  3160.— DOCKET  3342 

Chicago,  III,  March  19,  1925 

Broflierhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co. 

Question. — Claim  of  the  employees  that  the  seniority  date  of 
J.  E.  Durio  should  be  corrected  on  the  roster  to  read  September 
15,  1917. 

Statement. — The  employees  state  that  J.  E.  Durio  entered  the 
service  of  the  carrier  on  September  15,  1917,  on  the  position  of 
ticket  clerk  at  the  passenger  station,  Beaumont  Tex.  He  remained 
on  that  position  until  May  17,  1918,  when  he  was  drafted  for  mili- 
tary duty  and  after  being  discharged  therefrom  he  was  reassigned 
to  that  position,  on  March  1,  1919.  Prior  to  May  1,  1920,  he  was 
carried  on  the  pay  rolls  of  the  transportation  department,  but  on 
that  date  he  was  placed  under  the  jurisdiction  of  the  passenger 
department. 

The  employees  state  that  when  the  mid-year  seniority  roster 
was  i.ssued  in  August,  1922,  it  showed  the  seniority  date  of  Mr. 
Durio  as  May  1,  1920,  and  claim  was  filed  with  the  carrier  by 
the  employees  to  the  effect  that  his  seniority  date  should  be  Septem- 
ber 15,  1917. 

The  employees  also  state  that  Mr.  Durio  was  transferred  from 
the  transportation  to  the  passenger  department  before  agreement 
was  reached  with  the  carrier  on  the  question  of  seniority  districts, 
that  when  agreement  was  reached  thereon  Mr.  Durio  was  given 
seniority  on  the  district  on  which  he  was  employed  at  the  time  the 
agreement  was  reached,  and  that  the  case  is  not  one  where  a separate 
seniority  district  was  agreed  upon  after  which  an  employee  was 
transferred  from  one  seniority  district  to  another. 

The  employees  contend  that  changing  the  jurisdiction  of  the  posi- 
tion of  ticket  clerk  at  Beaumont,  Tex.,  from  the  transportation 
to  the  passenger  department  on  May  1,  1920,  did  not  constitute 
a legitimate  transfer  from  one  seniority  district  to  another,  and 
that  Mr.  Durio  is  entitled  to  rating  in  seniority  from  the  date 
he  firjst  entered  the  service  as  he  is  holding  the  same  position  in 
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the  same  office  and  location  and  with  the  same  duties  that  he 
always  had. 

The  carrier  states  that  shortly  after  May  1,  1920,  it  decided,  for 
business  reasons,  that  the  ticket  office  at  Beaumont,  Tex.,  should 
be  under  the  jurisdiction  of  the  passenger  department  and  the 
employees  in  the  ticket  office  should  report  to  and  receive  instruc- 
tions from  the  officers  of  that  department. 

The  carrier  contends  that  it  would  be  unfair  to  younger  employees 
in  the  seniority  district  to  which  Mr.  Durio  was  transferred  to 
give  him  seniority  from  September  15,  1917,  instead  of  May  1,  1920, 
the  date  his  position  was  transferred  to  the  passenger  department. 

The  carrier  also  contends  that  the  following  rules  cover  the  case 
and  it,  therefore,  acted  accordingly : 

Rule  3.  Seniority  begins  at  the  time  the  employee’s  pay  starts  in  the 
respective  seniority  district  in  which  employed  or  to  which  transferred  or 
promoted. 

Rule  24.  Employees  transferring  with  their  positions  from  one  seniority 
district  or  roster  to  another  shall  retain  their  positions,  and  will  not  be 
affected  by  reduction  in  force  rule  so  long  as  they  remain  on  the  position 
with  which  transferred.  Employees  transferring  from  one  seniority  district 
or  roster  to  another  shall  rank  from  date  of  transfer  on  seniority  district  or 
roster  to  which  transferred. 

Decision. — The  Railroad  Labor  Board  decides  that  the  seniority 
of  J.  E.  Durio  in  the  passenger  department  shall  date  from 
September  15,  1917. 


DECISION  NO.  3161.— DOCKET  3343 

Chicago,  III.,  March  19,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co. 

Question. — Claim  of  the  emplovees  that  the  classification  of 
“ telephone  operator  ” should  be  restored  to  the  position  at  the  Union 
Station,  Shreveport,  La. ; that  the  employee  filling  that  position 
should  be  rated  accordingly,  effective  from  July  1,  1922;  and  that 
he  should  be  reimbursed  for  the  wage  loss  sustained  by  reason  of 
the  carrier  reducing  the  rate  of  pay  of  the  position. 

Statement. — The  employees  state  that  prior  to  July  1,  1922,  the 
position  of  telephone  operator  at  the  Union  Station  at  Shreveport 
was  rated  at  $70  a month.  On  July  1,  1922,  the  classification  of 
the  position  was  changed  to  “ information  bureau  attendant  ” with- 
out conference  with  the  employees  or  their  representatives  and  con- 
trary to  their  wishes,  and  the  rate  of  the  position  was  reduced  to 
$61.84  a month.  Claim  was  subsequently  filed  that  the  classification 
of  the  position  should  be  restored  to  that  of  telephone  operator  and 
the  minimum  rate  of  $85  a month,  as  established  by  section  10, 
Group  I of  Decision  No.  1074  (III,  R.  L.  B.  486),  should  be  applied 
to  the  position.  The  duties  of  the  position  prior  and  subsequent  to 
July  1,  1922,  are  the  same. 

The  employees  contend  that  the  arbitrary  action  of  the  carrier  in 
changing  the  classification  and  rate  of  pay  of  the  position  without 
agreement  in  conference  with  the  representatives  of  the  employees  is 
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in  violation  of  section  301  of  the  transportation  act,  1920,  and  is  also 
in  violation  of  principle  7 of  Decision  No.  119,  which  reads  as 
follows : 

The  right  of  employees  to  be  consulted  prior  to  a decision  of  management 
adversely  affecting  their  wages  or  working  conditions  shall  be  agreed  to  by 
management.  This  right  of  participation  shall  be  deemed  adequately  com- 
plied with,  if  and  when  the  representatives  of  a majority  of  the  employees 
of  each  of  the  several  classes  directly  affected  shall  have  conferred  with  the 
management.  (II,  R.  L.  B.  87.) 

The  carrier  states  that  it  had  two  positions  at  the  Union  Station 
at  Shreveport  carrying  the  classification  of  “telephone  operator,” 
the  rates  of  which  were  $70  a month  on  July  1,  1921.  Effective  July 
1,  1922,  the  classification  of  the  positions  was  changed  to  “ informa- 
tion bureau  attendant  ” and  the  rate  was  reduced  to  $61.84  a month 
under  section  6,  Group  I of  Decision  No.  1074. 

The  carrier  also  states  that  the  employees  filling  the  positions 
in  question  have  never  performed  the  duties  of  handling  a telephone 
switchboard,  and  that  the  positions  were  created  for  the  purpose  of 
providing  information  to  the  inquiring  public  with  reference  to  the 
arrival  or  departure  of  trains  or  other  matters  pertaining  to  the 
service,  a large  percentage  of  which  inquiries  are  made  over  the 
telephone. 

Opinion. — The  contention  of  the  employees  that  the  carrier  is  not 
within  its  rights  in  correcting  the  wrong  classification  without  con- 
ference and  agreement  with  the  employees  can  not  be  sustained.  In 
the  opinion  of  the  board  the  positions  in  question  were  improperly 
classified  prior  to,  and  after  the  change  made  by  the  carrier  on 
July  1,  1922. 

Decision. — The  Kailroad  Labor  Board  remands  this  dispute  to  the 
parties  thereto  for  conference  and  negotiation  on  the  question  of 
proper  classification  and  rate  of  pay  for  the  positions  involved. 
Conferences  shall  be  held  on  or  before  May  1,  1925,  and  if  agree- 
ment is  not  reached  the  matter  may  be  resubmitted  to  the  board  for 
decision. 


DECISION  NO.  3162.— DOCKET  3345 


Chicago,  III.,  March  19,  1925 


Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co.,  Texarkana  & 
Fort  Smith  Railway  Co. 


Question. — Claim  of  the  employees  that  Guy  King  should  be  re- 
imbursed for  the  difference  in  the  rates  of  pay  of  position  of  third- 
trick  clerk  at  Spiro,  Okla.,  and  caller  at  Heavener,  Okla.,  from  De- 
cember 12  to  December  20,  1922. 

Statement. — The  employees  state  that  on  December  4,  1922,  the 
position  of  third-trick  clerk  at  Spiro  was  bulletined,  and  on  Decem- 
ber 12,  1922,  it  was  awarded  to  Mr.  Guy  King,  caller  at  Heavener. 
Mr.  King  was  required  to  work  as  caller  at  Heavener  until  December 
19,  1922,  and  was  not  relieved  until  the  morning  of  December  20, 
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positions  are  7-day  assignments,  and  the  claim  was  subsequently 
filed  for  the  difference  in  the  rate  of  the  two  positions  from  Decem- 
ber 12  to  December  20,  1922. 

The  employees  contend  that  Mr.  King  should  not  be  penalized  for 
failure  of  the  carrier  to  relieve  him  from  the  position  of  caller  and 
allow  him  to  go  to  work  in  the  clerical  position,  and  that  on  and 
after  December  12,  1922,  the  latter  position  was  the  one  to  which  he 
was  regularly  assigned. 

The  carrier  states  that  a vacancy  occurred  in  a position  of  clerk 
at  Spiro  on  November  2,  1922,  and  that  through  an  oversight  the 
position  was  not  bulletined  until  December  4,  1922.  On  December 
12,  1922,  the  position  was  awarded  to  Mr.  King.  On  December  13, 
1922,  a man  was  hired  to  relieve  Mr.  King,  who  was  required  to 
break  in  the  new  man  until  December  19,  1922,  at  which  time  the 
new  man  was  considered  capable  of  performing  the  work  by  himself. 
Mr.  King  was  released  at  Heavener  in  time  to  take  his  new  position 
at  Spiro  on  December  20,  1922.  However,  he  did  not  go  to  work  at 
Spiro  until  December  23,  1922. 

The  carrier  also  states  that  a claim  was  presented  by  the  clerks’ 
organization  for  the  difference  in  the  rate  of  pay  of  the  two  positions 
covering  the  period  from  November  15  to  December  21,  1922.  It 
was  appealed  to  the  higher  officers  who  decided  that  the  difference 
between  the  rate  earned  and  the  rate  of  pay  of  the  awarded  position 
should  be  allowed  Mr.  King  for  the  days  which  would  have  been 
worked  on  the  regular  assignment  after  November  16  to  and  includ- 
ing December  12,  1922,  but  that  the  carrier  should  not  be  penalized 
for  failure  to  promptly  transfer  an  employee  to  an  awarded  position 
as  it  should  be  allowed  a reasonable  time  to  arrange  for  relief. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3163.— DOCKET  4598 

Chicago,  III.,  March  19,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Great  Northern  Railway  Co. 

Question. — Shall  Peter  Stromberg  be  granted  seniority  date  of 
March  5,  1889? 

Statement. — A dispute  has  arisen  between  the  parties  hereto  as  to 
the  seniority  date  of  Mr.  Stromberg,  section  laborer.  It  is  the  con- 
tention of  the  employees  that  he  entered  the  service  of  the  Great 
Northern  Railway  Co.  as  a section  laborer  at  Sauk  Center,  Minn., 
March  5, 1889,  and  worked  during  the  summer  months.  He  was  laid 
off  in  force  reduction  in  the  fall,  and  was  reemployed  when  forces 
were  increased  the  next  spring.  He  worked  in  this  manner  until  the 
year  1897,  when  he  was  able  to  hold  a steady  position  the  year 
around.  In  August,  1911,  he  made  a request  to  his  foreman  for  a 
leave  of  absence,  which  was  granted.  Mr.  Stromberg  returned  to 
the  service  the  latter  part  of  1911  and  has  since  been  in  the  employ 
of  the  carrier. 


498 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3163] 


Employees ’ position. — The  following  is  quoted  from  the  em- 
ployees’ position : 

When  Mr.  Stromberg  made  a request  that  his  seniority  date  be  changed  to 
March  5,  1889,  the  carrier  procured  from  Frank  Johnson,  former  section  fore- 
man at  Sauk  Center,  who  had  several  years  previously  left  the  service,  a state- 
ment to  the  effect  that  Mr.  Stromberg  resigned  in  August,  1911.  The  unsup- 
ported word  of  this  ex-section  foreman  was  taken  in  preference  to  statements 
furnished  by  Mr.  Stromberg  and  other  coworkers  who  were  present  at  the  time 
Mr.  Stromberg  requested  leave  of  absence  or  who  were  familiar  with  the  case, 
and  who  stated  that  the  leave  of  absence  was  requested  and  granted.  The 
carrier  later  took  the  position  that  after  checking  its  records  it  found  that  Mr. 
Stromberg  had  been  out  of  the  service  on  other  occasions.  We  then  asked  for 
the  privilege  of  checking  these  records  in  company  with  the  parties  who  had 
been  designated  to  make  the  check  referred  to  above,  but  our  request  was 
denied. 

It  is  the  contention  of  the  employees  that  it  is  unfair  to  deprive  as  faithful 
an  employee  as  Mr.  Stromberg  has  been  of  the  privileges  due  him  on  account  of 
years  of  faithful  service.  Neither  is  the  carrier  showing  any  willingness  to  go 
along  and  exhaust  all  means  of  settling  this  dispute  in  that  they  refuse  to 
recheck  their  records  with  a representative  of  the  employees  present. 

Carrier's  position. — The  following  is  quoted  from  the  carrier’s 
position : 

A check  of  the  pay  rolls  from  June  1,  1896,  shows  that  Mr.  Stromberg  was 
out  of  the  service  of  the  carrier  during  the  following  periods: 

August,  1896,  to  January,  1899,  both  inclusive,  30  months. 

April,  1899,  to  April,  1900,  both  inclusive,  13  months. 

August,  1900,  to  March,  1902,  both  inclusive,  20  months. 

September,  1902,  to  October,  1902,  both  inclusive,  2 months. 

October,  1903,  to  April,  1904,  both  inclusive,  7 months. 

June,  1904,  to  November,  1905,  both  inclusive,  18  months. 

September,  1908,  to  March,  1909,  both  inclusive,  7 months. 

September,  1909,  to  January,  1910,  both  inclusive,  5 months. 

September,  1911,  to  December,  1911,  both  inclusive,  4 months. 

During  the  above  time  Mr.  Stromberg  was  out  of  the  service  nine  times 
varying  from  2 to  30  months ; there  were  no  seniority  rules  or  rosters.  If  a 
section  laborer  wanted  to  go  to  some  other  locality  or  take  other  employment, 
he  would  quit,  and  if  he  happened  to  be  around  when  -additional  men  were 
wanted,  he  was  again  employed.  The  selection  of  laborers  was  at  the  discretion 
of  the  foremen.  Leaves  of  absence  were  not  granted,  and  seniority  had 
nothing  to  do  with  reemployment. 

The  organization’s  submission  states  that  until  the  year  1897  when  he  was 
able  to  hold  a steady  position  the  year  round,  Mr.  Stromberg  worked  during 
the  spring  and  summer  and  was  laid  off  in  the  fall.  The  fact  is  that  Mr. 
Stromberg  was  in  the  habit  of  quitting  in  the  fall  when  harvesting  was  in 
progress,  and  it  was  in  that  season  that  traffic  was  heaviest  and  section 
laborers  were  in  greatest  demand. 

Mr.  Stromberg  last  quit  in  August,  1911,  at  the  beginning  of  the  harvesting 
season,  and  he  was  given  an  identification  ticket  so  that  he  could  obtain  his 
pay  by  time  check  if  he  so  desired.  He  gave  as  his  reasons  for  quitting  that 
section  pay  was  too  small  (it  was  then  15  cents  an  hour),  that  he  expected 
to  work  for  Marshall  Bros.,  and  that  he  had  had  trouble  with  his  family  and 
wanted  to  take  up  land  and  did  not  expect  to  return  to  Sauk  Center.  Fore- 
man Johnson  says  that  he  needed  men  at  the  time  Mr.  Stromberg  quit,  but 
that  he  told  Mr.  Stromberg  that  if  he  wanted  to  go  he  could  not  stop  him. 
Marshall  Bros,  were  a Sauk  Center  firm  who  owned  a threshing  outfit  which 
they  took  to  Canada  that  fall.  Charles  Marshall  of  this  firm  states  that  when 
they  got  on  the  work  Mr.  Stromberg  worked  for  them  18  days,  beginning 
September  15  as  shown  by  their  records. 

It  is  not  known  what  other  concerns  Mr.  Stromberg  worked  for  that  fall, 
but  he  returned  to  Sauk  Center  in  December  and  asked  Foreman  Johnson  for 
a job.  The  heavy  fall  business  was  over  with  and  there  was  then  no  place 
for  him,  but  a night  track  walker  was  put  on  January  1 and  Foreman  Johnson 
gave  Mr.  Stromberg  that  job. 
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It  is  the  position  of  the  carrier  that  Mr.  Stromberg  s seniority  date  is  cor- 
rectly established  as  of  January  1,  1912,  and  a decision  is  accordingly  asked 
for. 

Decision. — From  the  evidence  submitted  the  Railroad  Labor 
Board  decides  that  the  proper  seniority  date  of  Peter  Stromberg  is 
January  1,  1912. 


DECISION  NO.  3164.— DOCKET  4279 

Chicago,  III.,  March  19,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago  Great  Western  Railroad  Co. 

Question. — Claim  of  the  employees  that  three  positions  at  Main 
Street,  St.  Joseph,  Mo.,  now  classified  and  paid  as  crossing  watchmen, 
should  be  incorporated  in  the  telegraphers’  agreement  and  paid  the 
minimum  rate  for  telegraphers. 

Statement. — The  three  telegraphers  involved  in  this  dispute  are 
employed  in  a shanty  located  at  the  Main  Street  crossing  in  St. 
Joseph.  The  equipment  consists  of  a metal  standard  street  crossing 
stop  sign  which  is  used  by  the  crossing  flagman  to  stop  highway 
traffic  when  trains  are  crossing  or  passing  over  Main  Street  crossing, 
an  air  pump  and  air  valves  for  the  operation  of  highway  crossing 
gates,  and  a telephone  connected  with  the  Chicago  Great  Western 
yard  office  and  the  Chicago,  Burlington  & Quincy  switch  tenders’ 
shanty  at  F rancis  Street.  Outside  of  the  shanty  there  is  a one-blade 
signal  mechanically  operated  by  a crank  attached  to  the  pole.  These 
men  also  operate  ground  switches,  and  a request  of  the  Brotherhood 
of  Railroad  Trainmen  that  they  be  classified  as  switch  tenders  is 
the  subject  of  a dispute  covered  by  Docket  No.  3019. 

The  employees  contend  that  the  signal  above  referred  to  is  a train- 
order  semaphore  and  that  these  men  are  blocking  freight  and  pas- 
senger trains  by  use  of  the  telephone  in  connection  with  & similar 
office  located  at  Francis  Street  on  the  Chicago,  Burlington  & Quincy 
Railroad;  also  that  they  occasionally  receive  train  orders  and  mes- 
sages in  addition  to  operating  the  positive  block,  and  that  therefore 
they  should  be  reclassified  as  telegraphers  and  their  positions  should 
be  incorporated  in  the  agreement  and  rated  accordingly. 

The  carrier  denies  that  these  employees  are  blocking  trains  within 
the  meaning  and  intent  of  the  rules  governing  such  service,  and 
states  that  they  are  not  qualified  to  act  in  such  capacity;  that  no 
block  records  are  kept ; and  that  the  signal  referred  to  is  not  a train- 
order  semaphore  as  it  is  not  used  to  stop  or  hold  trains  for  train 
orders,  neither  is  it  used  as  a block  signal  within  the  meaning  of  the 
rules;  it  is  simply  used  to  indicate  to  approaching  trains  that  delay 
will  be  encountered  either  at  the  crossing  or  at  the  Chicago,  Burling- 
ton & Quincy  joint  tracks  at  Francis  Street.  The  carrier  also  denies 
that  these  employees  receive  train  orders  or  messages  of  record,  and 
states  that  the  only  communications  of  this  character  they  handle 
are  the  conveying  of  telephone  messages  to  members  of  crews  work- 
ing in  the  vicinity  as  a matter  of  convenience  to  such  employees  and 
that  no  record  of  such  messages  is  taken. 
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The  carrier  contends  that  the  duties  of  the  employees  in  question 
are  primarily  those  of  crossing  watchmen  and  that  there  is  no  justifi- 
cation for  a change  in  classification. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3165.— DOCKET  3019 

Chicago , III.,  March  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
Great  Western  Railroad  Co. 

Question. — Claim  of  switchtenders  stationed  at  Main  Street,  St. 
Joseph,  Mo.,  that  they 'be  paid  the  rates  established  for  such  service 
by  Supplements  10  and  25  to  General  Order  No.  27  of  the  United 
States  Railroad  Administration,  retroactive  to  March  1,  1920,  less 
wages  already  received  for  such  service. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — These  employees  are  required  to  protect  highway 
crossings  and  throw  main  line  and  lead  switches  for  which  service  they  are 
paid  a rate  less  than  the  rate  established  for  switchtenders.  To  illustrate  the 
requirements  of  their  service  the  following  letter  of  instructions  is  quoted : 

United  States  Railroad  Administration, 

Des  Moines,  June  12,  1919. 

W.  D.  Hines, 

Director  General,  Chicago,  Great  Western  Railroad. 

In  order  to  place  additional  safeguards  around  the  operation  of  trains 
between  Francis  and  Main  Streets,  St.  Joseph,  and  to  the  end  that  all  concerned 
may  understand  the  matter  alike,  the  following  rules  have  been  formulated, 
and  will  be  effective  beginning  June  15,  1919 : 

1.  It  must  be  understood  that  only  one  train  or  engine  will  be  allowed  in 
this  territory  at  a time. 

2.  To  accomplish  this  the  switchtenders  at  Francis  Street  and  the  flagmen 
at  Main  Street  will  communicate  with  each  other  by  telephone. 

3.  Switchtender  at  Francis  Street  will  not  permit  a northward  train  or 
engine  (including  yard  engines)  to  pass  into  this  territory  between  Francis 
Street  and  Main  Street  until  he  knows  by  consulting  with  flagmen  at  Main 
Street  that  there  is  no  other  train  or  engine  in  this  territory,  or  one  that 
has  permission  to  enter  same. 

4.  Flagman  at  Main  Street  will  consult  with  switchtender  at  Francis  Street 
in  the  same  manner  in  regard  to  southward  trains  or  engines  before  permitting 
such  trains  to  pass  into  this  territory. 

5.  It  must  be  clearly  understood  and  positively  carried  out  by  switchtenders 
at  Francis  Street  and  flagman  at  Main  Street  that  they  will  not  permit  another 
train  or  engine  to  follow  (in  the  same  direction)  one  already  permitted  in 
that  territory  until  the  preceding  train  is  absolutely  by  and  clear  either  at 
Main  Street  or  Francis  Street,  as  the  case  may  be. 

6.  Switch  engines  using  Union  Terminal  crossing  will  be  handled  the  same 
way  and  must  have  permission  from  men  at  Francis  Street  and  Main  Street  to 
enter  this  territory. 

7.  Switch  engines  working  at  Chicago  Great  Western  freight  house  will  not 
be  considered  in  the  block,  but  if  they  use  the  tracks  the  switches  for  which 
are  located  west  of  Main  Street,  they  will  be  considered  in  the  block  and  flag- 
man at  Main  Street  must  so  report  them  to  switchtender  at  Francis  Street, 
who  will  not  permit  other  trains  to  enter  until  they  are  clear.  This  includes 
Dick  Brothers  switch.  Neither  will  flagman  at  Main  Street  allow  them  to  enter 
this  territory  until  he  knows  that  there  are  no  other  trains  in  there  or  that 
they  have  had  permission  to  enter  there  from  Francis  Street. 

8.  Before  permitting  switch  engines  to  enter  territory  between  Main  Street 
and  Francis  Street  to  do  switching,  flagman  at  Main  Street  will  ascertain 
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from  operator  at  shops  and  switchtender  at  Francis  Street  what  trains  are 
coming  in  either  direction  in  order  that  trains  may  not  be  delayed  by  switch 
engine  doing  work  in  this  territory. 

C.  A.  Shoemaker,  Superintendent. 

I have  been  instructed  and  have  read  and  understand  the  above  rules,  a 
copy  of  which  has  been  furnished  me  this  date. 

(name  and  occupation), 

(location). 

Witness : 


St.  Joseph,  Mo.,  , 1919. 

Carrier’s  positioti.- — At  the  outset  the  carrier  denies  that  the  Order  of  Rail- 
way Conductors  and  the  Brotherhood  of  Railroad  Trainmen  or  either  of  said 
complainant  organizations  has  the  right  of  representation  of  the  maintenance- 
of-way  employees  involved  in  this  alleged  dispute. 

Aside  from  the  question  of  the  right  of  representation  hereinbefore  chal- 
lenged, the  facts,  briefly  stated,  and  the  position  of  the  carrier  are  as  set  out 
in  the  following  formal  decision  that  was  given  by  the  management : 

“ The  positions  occupied  by  the  employees  referred  to  are  now  and  have 
been  throughout  the  period  of  their  existence — probably  15  or  20  years — classi- 
fied and  rated  as  those  of  highway-crossing  flagmen  or  watchmen ; but  because 
of  certain  detail  that  said  employees  have  been  required  to  perform  during 
the  course  of  their  regularly  assigned  8-hour  tour  of  duty,  which  detail — that 
of  infrequently  operating  a ground-throw  switch  for  the  accommodation  of 
road  trainmen — engages  their  attention,  all  told,  as  much  as  perhaps  15  or  20 
minutes  per  day,  and  solely  by  virtue  of  a certain  memorandum  (No.  16-76) 
entered  by  the  United  States  Railroad  Administration  during  the  war  period 
affecting  employees  of  a terminal  railroad  company  in  which  the  Chicago  Great 
Western  Railroad  Co.  had  and  has  no  direct  operating  interest,  it  is  claimed 
that  said  positions  should  be  reclassified  to  that  of  ‘ switch  tender  ’ with  a 
corresponding  most  substantial  increase  in  pay  for  the  incumbents,  retroactive 
to  the  date  when  the  Railroad  Administration  relinquished  control  of  the 
Chicago  Great  Western  property — to  wit,  February  20,  1920.” 

The  views  which  I hold,  as  expressed  to  you  in  conferences,  are  recorded  in 
letters  addressed  to  General  Chairman  McFarland,  bearing  date  of  October 
15  and  November  4,  1920,  which  are  here  quoted  for  more  ready  reference : 

“ I have  investigated  the  status  of  the  employees  stationed  at  Main  Street, 
St.  Joe,  to  protect  the  travel  over  that  highway,  and  find  it  very  difficult  to 
persuade  myself  that  the  classification  which  has  existed  throughout  all  the 
years  that  the  positions  have  existed  should  now  be  changed  merely  because 
the  employees  throw  one  switch  infrequently  during  their  tour  of  duty  to 
accommodate  the  road  trainmen,  something  that  they  have  always  done  accord- 
ing to  the  best  information  I have  been  able  to  secure. 

“ We  must  assume  that  the  Des  Moines  union  case  was  decided  on  its  merits 
and  that  the  employees  therein  involved  were  required  to  handle  one  or  more 
switches  with  sufficient  frequency  to  entitle  them  to  the  rating  of  a switch 
tender,  and  if  that  were  the  case  with  respect  to  our  men  at  St.  Joe  I would 
not  hesitate  for  a moment  in  according  them  the  same  consideration. 

“ In  all  of  the  wage  orders  of  the  Railroad  Administration  and  decisions  of 
the  several  boards  of  adjustment  the  position  of  an  employee  performing  the 
work  of  more  than  one  craft  was  designated  as  a composite  position  and  his 
classification  was  decided  on  the  basis  of  preponderating  specific  class  of  serv- 
ice performed  during  the  working  day. 

“ This,  it  seems  to  me,  is  the  only  fair  way  to  treat  with  such  a problem, 
for  let  us  assume  that  the  preponderating  class  of  service  was  that  taking  a 
higher  rate  than  the  minimum  class  of  service ; in  that  event  the  employee 
would  rightfully  feel  that  he  was  entitled  to  the  higher  rate  for  the  whole  of 
his  assignment. 

“ There  should  be  reason  and  equity  in  all  things,  and  I feel  sure  that  upon 
reflection  you  will  recognize  the  inequity  of  your  request  and  withdraw  it.” 


“ Yours  of  the  16th  ultimo.,  in  the  matter  of  classification  of  certain  employ- 
ees stationed  at  Main  Street,  St,  Joseph,  to  protect  the  travel  over  that 
highway. 
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“ For  the  reasons  set  forth  in  my  letter  to  you  of  October  15,  I am  unwilling 
to  change  the  classification  of  the  employees  in  question  to  that  of  switch 
tender ; neither  do  I concur  in  the  opinion  that,  irrespective  of  the  merits  of  the 
case,  we  are  obliged  to  effect  such  reclassification  solely  because  of  a settlement 
between  the  representatives  of  the  employees  of  another  railroad  and  the 
Railroad  Administration  in  respect  of  a situation  in  which  the  Chicago  Great 
Western  Railroad  Co.  had  no  interest. 

“ Moreover,  I am  not  informed  of  the  authority  under  which  you  seek  to 
legislate  for  these  employees.” 

Opinion. — The  employees  at  Main  Street,  St.  Joseph,  Mo.,  directly 
concerned  in  this  dispute  are  in  reality  crossing  flagmen  or  watch- 
men and  have  been  so  assigned  for  many  years.  The  throwing  of 
one  switch  occasionally  is  only  an  incident  to  their  employment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3166.— DOCKET  3077 

Chicago,  III.,  March  19,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  for  outside  rate  of  pay  for  hostlers  employed  at 
Marshfield,  Wis.,  Ashland  division. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — In  coaling  engines  hostlers  at  Marshfield,  Wis., 
move  over  the  lead  to  coal  shed  (A)  and  return  to  (B)  to  get  the  engines  in 
and  out  on  the  turntable  track. 

This  lead  is  used  as  an  in  and  out  bound  track  for  engines  arriving  and 
departing ; also,  to  some  extent,  by  yard  and  road  crews  in  movement  to  the 
lower  yard  and  by  outbound  trains  west  from  Marshfield  by  way  of  the 
Omaha  line  when  main  line  is  occupied. 

Employees'  position. — Hostlers  in  handling  engines  at  Marshfield,  Wis.,  take 
charge  of  engine  on  designated  track  at  cinder  pit  or  in  the  roundhouse. 

In  moving  engine  from  roundhouse  to  coal  shed  and  sand  tower  it  is  neces- 
sary to  handle  engine  over  the  lead  to  point  B,  thence  to  point  A,  and  return. 
All  engines  hostled  at  this  point  use  this  lead  track,  which  is  also  used  as  an 
in  and  out  bound  track  for  all  engines  arriving  and  departing  and  as  a switch- 
ing lead  and  runaround  track  for  switch  engines.  Road  crews  arriving  at 
Marshfield  and  going  to  the  lower  yard  and  outbound  trains  west  from  Marsh- 
field use  this  lead  to  a great  extent. 

The  board’s  attention  is  called  to  the  fact  that  hostlers  handling  engines  at 
Marshfield  are  required  to  cross  Cedar  Street,  a public  highway,  where  traffic 
is  heavy. 

The  employees  contend  that  from  March  1,  1920,  the  hostlers  at  Marshfield 
required  to  make  the  movements  referred  to  in  the  statement  of  fact  and  as 
shown  on  blue  print,  are  entitled  to  the  outside  hostling  rate  per  day  of  eight 
hours  or  less,  in  accordance  with  the  provisions  of  Article  XXI,  Supplement  15, 
to  General  Order  No.  27,  and  the  answer  to  question  111,  as  set  forth  in  Inter- 
pretation 1 to  Supplement  15  to  General  Order  No.  27,  as  further  interpreted  by 
Director  of  Division  of  Operation  Tyler  and  Director  of  Division  of  Labor 
Carter  under  date  of  February  28,  1920,  and  in  accordance  with  memorandum 
15/70  incorporated  in  settlements  of  Supplements  15  and  16,  General  Order 
No.  27,  arrived  at  with  representatives  of  the  Director  General  of  Railroads, 
and  further  in  accordance  with  decision  in  Case  No.  27/490  of  Railway  Board 
of  Adjustment  No.  1,  reading: 

“ In  accordance  with  memorandum  15/70,  hostlers  required  to  handle  engines 
outside  of  engine-house  tracks  are  entitled  to  outside-hostler  rate  of  pay.  The 
claim  is  therefore  sustained,” 


\ 


[No.  3167] 


DECISIONS 


503 


Carrier's  position. — Rule  46  (a),  Brotherhood  of  Locomotive  Firemen  and 
Enginemen’s  schedule,  taken  from  Article  XXI,  Supplement  15  to  General 
Order  No.  27,  provides  in  part: 

“ The  term  ‘ outside  hostlers  ’ applies  to  hostlers  handling  engines  between 
passenger  stations  and  roundhouses  or  yards  or  on  main  tracks.” 

Memorandum  15/70,  as  contained  in  settlements  on  Supplements  15  and  16, 
General  Order  No.  27,  arrived  at  with  representatives  of  the  Director  General 
of  Railroads,  dated  June  15,  1920,  and  signed  by  C.  S.  Lake,  provides : 

“ Question. — At  Dubois,  Rikers,  and  Buffalo  Creek  engine  terminals  both 
inside  and  outside  hostlers  are  employed.  The  inside  hostlers  work  in  close 
proximity  to  the  roundhouses,  coal  chutes,  and  ash  pits,  but  occasionally  are 
required  to  make  an  extended  movement  which  includes  the  use  of  certain 
yard  or  running  tracks  which  are  in  a portion  of  the  territory  covered  by 
outside  hostlers.  No  main  tracks  are  used  in  these  occasional  movements. 
What  is  the  proper  application  of  Supplement  15? 

“ Decision. — The  outside  hostler  rate  applies  when  required  to  handle  en- 
gines between  passenger  stations  and  roundhouses  or  yards  or  on  main  tracks. 
( See  decision  to  question-  111  of  Interpretation  1 to  Supplement  15. ) It  is  not 
necessary  that  the  main  tracks  be  used  in  making  the  movements  described  to 
constitute  service  subject  to  the  rate  specified  for  outside  hostlers.” 

Question  111  to  Interpretation  1 to  Supplement  15  to  General  Order  No.  27 
reads : 

“ To  what  class  of  service  does  the  rate  for  outside  hostlers  apply? 

“ Decision. — To  hostlers  handling  engines  between  passenger  stations  and 
roundhouses  or  yards  or  on  main  tracks.” 

It  is  the  understanding  of  the  carrier  that  outside  hostler’s  rate  applies 
under  the  following  conditions : 

1.  To  hostlers  operating  on  main  tracks. 

2.  To  hostlers  handling  engines  between  passenger  stations  and  roundhouses 
whether  using  main  tracks  or  otherwise. 

3.  To  hostlers  handling  engines  between  passenger  stations  and  yards, 
whether  using  main  tracks  or  otherwise. 

It  is  the  position  of  the  carrier  that  hostlers  at  Marshfield,  Wis.,  are  not 
required  to,  neither  do  they  handle  engines  on  main  lines  between  passenger 
stations  and  roundhouses  or  between  passenger  stations  and  yards,  and  that 
the  service  performed  by  these  employees  does  not  entitle  them  to  outside 
hostlers’  rate  of  pay. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3167.— DOCKET  3091 

Chicago,  III.,  March  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Dispute  relative  to  the  application  of  the  8- within- 10 
hour  rule  to  short  turn-around  passenger  runs  between  Sedalia  and 
New  Franklin,  Mo. 

Decision. — In  view  of  the  facts  and  circumstances  of  this  par- 
ticular case,  involving  a particular  run,  the  Railroad  Labor  Board 
decides  that  the  employees  shall  be  compensated  for  the  service 
rendered  under  the  provisions  of  Supplement  15  to  General  Order 
No.  27  of  the  United  States  Railroad  Administration  from  June 
28,  1920,  until  February  21,  1921,  the  date  on  which  the  supplement 
was  finally  applied. 
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DECISION  NO.  3168.— DOCKET  3094 

Chicago,  III.,  March  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Dispute  regarding  the  assignment  of  hostlers  and 
hostler  helpers  at  Atoka,  Okla. 

Statement. — A summary  of  the  position  of  the  employees  and  of 
the  carrier  as  contained  in  the  submission  is  as  follows : 

Employees'  Position. — -When  the  firemen’s  schedule  was  revised, 
effective  October  1,  1918,  the  following  rule  was  incorporated  therein 
as  article  24: 

(а)  Hostlers  will  be  selected  from  the  oldest  firemen  on  the  district  where 
employed,  when  qualified. 

(б)  At  points  where  there  are  an  average  of  eight  or  more  engines  handled 
within  12  hours,  day  or  night,  hostlers  will  be  assigned.  At  points  where 
there  are  less  than  eight  engines  handled  within  12  hours,  day  or  night,  foremen 
will  do  the  hostling.  At  points  where  mechanical  skill  is  not  essential  in 
the  selection  of  the  foremen,  firemen  will  be  selected  for  these  positions.  At 
points  where  main-line  movements  are  necessary,  hostlers  will  either  be 
assigned  or  firemen  will  be  selected  as  foremen.  Where  foremen  perform 
hostling  service  they  will  be  paid  hostler’s  rates  of  pay. 

( c ) Others  than  hostlers  or  foremen  will  not  be  permitted  to  perform 
hostling  duties.  At  points  where  hostlers  are  assigned,  no  one  but  hostlers 
will  be  permitted  to  hostle  engines.  At  points  where  hostlers  are  not  assigned 
no  one  but  foremen  will  be  permitted  to  hostle  engines. 

At  the  time  the  new  rule  became  effective  there  were  less  than 
eight  engines  being  handled  within  a 12-hour  period  at  this  point, 
but  main-line  movements  were  necessary  in  hostling  engines.  There 
was  one  assigned  hostler  at  the  time  the  rule  became  effective  and 
the  management  promptly  assigned  a fireman  helper  to  assist  him,  as 
provided  for  in  article  23  (e)  of  the  schedule,  which  reads: 

Hostlers  will  be  provided  with  a responsible  helper  who  shall  be  under  their 
direct  charge,  but  who  will  be  responsible  for  their  own  actions.  Main-line 
hostler  helpers  will  be  furnished  from  the  ranks  of  the  firemen,  and  will 
be  paid  $5.04  per  day  and  be  assigned  on  a seniority  basis.  The  provisions 
contained  in  paragraph  (c)  will  apply  to  main-line  hostler  helpers  the  same 
as  to  hostlers. 

In  addition  to  this  one  hostler  there  was  a man  named  Chappell 
who  was  designated  as  day  foreman,  and  who  in  addition  to  his  other 
duties  performed  hostling  service  during  the  period  of  his  assign- 
ment, making  main-line  movements  in  so  doing.  A fireman  helper 
was  promptly  assigned  to  assist  him  in  accordance  with  the  pro- 
visions of  article  23  ( e ). 

Under  the  provisions  of  the  above-quoted  article  24  of  the  schedule 
it  was  not  permissible  for  Mr.  Chappell  to  perform  hostling  service, 
because  main-line  movements  were  necessary  and  he  was  not  carried 
on  the  list  as  a fireman,  and  the  employees  therefore  requested  the 
management  to  assign  a fireman  as  hostler  to  do  this  work,  in  accord- 
ance with  the  schedule  provisions. 

The  management  took  the  position  that  there  was  not  enough 
hostling  service  at  this  point  to  warrant  the  assignment  of  a hostler, 
in  addition  to  continuing  Mr.  Chappell  as  foreman,  and  regardless 
of  the  very  specific  language  of  the  rule,  declined  the  request. 
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The  employees  did  not  ask  for  the  removal  of  Mr.  Chappell  and  do 
not  now,  but  they  did  request  that  a fireman  be  assigned  to  do  the 
hostling  at  that  point  because  main-line  movements  were  necessary. 
The  matter  remained  in  controversy  until  November  10,  1919,  at 
which  time  the  management  agreed  with  the  employees’  committee 
that  if  Mr.  Chappell  was  permitted  to  perform  main-line  hostling 
service  during  the  hours  of  his  assignment  as  foreman,  an  additional 
hostler  and  helper  from  the  ranks  of  the  firemen  would  be  assigned 
covering  the  third  shift.  The  agreement  was  accepted  by  the  com- 
mittee as  a satisfactory  settlement,  and  an  additional  hostler  and 
helper  were  promptly  assigned. 

The  agreement  permitted  Mr.  Chappell  to  continue  to  perform 
main-line  hostling  during  his  hours  of  service  as  foreman,  but  in 
return  gave  to  the  firemen  an  additional  hostler  and  helper,  or  two 
hostlers  and  helpers  in  addition  to  Mr.  Chappell. 

This  agreement  was  observed  by  all  concerned  until  December  24, 
1920,  at  which  time  the  management  pulled  off  one  hostler  and  one 
helper  at  Atoka,  and  continued  to  use  Mr.  Chappell  for  main-line 
hostling  in  violation  of  the  agreement  and  of  article  24  of  the 
schedule. 

This  action  was  promptly  protested  by  the  employees,  and  the 
management  on  January  22,  1921,  restored  the  firemen  hostler  and 
helper  in  accordance  with  the  agreement  of  November  10,  1919. 

The  agreement  then  continued  in  force  and  effect  until  January  31, 
1922,  on  which  date  the  management  again  pulled  off  one  hostler 
and  helper,  and  on  February  11,  1922,  pulled  off  another  fireman 
helper  and  used  a negro  roundhouse  laborer  instead.  On  February 
22,  1922,  the  other  hostler  was  pulled  off,  thus  discontinuing  all  the 
positions  held  by  firemen  and  continuing  to  use  Mr.  Chappell,  in 
violation  of  the  agreement  and  of  article  24  of  the  schedule.  About 
May  1,  1922  the  management  assigned  one  fireman  as  night  foreman, 
but  declined  to  restore  the  other  position  agreed  upon  or  to  assign 
firemen  as  helpers. 

It  is  contended  that  the  abolishment  of  these  positions  was  in 
violation  of  the  agreement  of  November  10,  1919;  that  the  use  of 
Mr.  Chappell  to  make  main-line  movements  as  a hostler  is  in  viola- 
tion of  article  24  of  the  schedule  ; that  firemen  should  be  assigned 
to  the  positions  as  provided  for  in  the  agreement,  and  that  the  fire- 
men assigned  whose  positions  were  abolished  should  be  paid  for  time 
lost  from  time  pulled  off  until  again  restored. 

Carrier's  'position . — Article  26  of  the  firemen’s  schedule  in  effect 
April  1,  1913,  reads  as  follows : 

Hostlers  will  be  selected  from  tlie  oldest  firemen  on  district  where  employed, 
when  qualified. 

At  points  where  an  average  of  eight  or  more  engines  are  handled  within  12 
hours,  day  or  night,  hostler  will  be  assigned.  At  other  points  where  mechanical 
skill  is  not  essential  in  the  selection  of  foremen  hostlers  will  be  selected  for 
these  positions. 

Others  than  hostlers  or  foremen  will  not  be  permitted  to  perform  hostling 
duties.  - 

This  article  was  superseded  by  article  24  of  revised  schedule,  effec- 
tive October  1, 1918,  which  is  quoted  in  the  foregoing. 
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At  the  time  of  negotiation  of  the  agreement  of  October  1,  1918, 
and  for  11  years  prior  thereto,  Mr.  W.  L.  Chappell  was  roundhouse 
foreman  at  Atoka,  and  in  addition  to  exercising  mechanical  skill  in 
the  handling  of  machinist’s  work  also  performed  hostler  service  in 
the  handling  of  engines  during  the  entire  period  of  existence  of 
article  26  of  the  schedule  of  1913.  He  entered  our  service  as  helper 
in  locomotive  department  in  1888,  and  later  transferred  to  Atoka, 
Okla.,  December  17,  1904,  as  machinist,  and  was  promoted  to  round- 
house foreman  June  1,  1907. 

Immediately  following  the  completion  of  negotiation  of  agree- 
ment of  October  1,  1918,  the  organizations  set  about,  under  the  pro- 
vision of  article  24  of  that  agreement,  to  secure  removal  of  Mr. 
Chappell  by  denying  him  the  right  to  handle  or  hostle  engines 
where  main-line  movement  was  involved,  regardless  of  the  fact  that 
Mr.  Chappell  is  a fireman,  although  not  on  the  firemen’s  seniority 
list. 

It  is  stated  that  the  organizations  do  not  seek  to  secure  removal  of 
Mr.  Chappell  and  appointment  of  a seniority  fireman  in  his  stead, 
but  this  will  not  hold  when  it  is  considered  that  if  Mr.  Chappell  is 
denied  the  right  to  handle  engines  at  Atoka,  as  he  has  done  for  the 
past  12  years,  it  would  involve  employment  of  a hostler  in  addition 
to  a roundhouse  foreman,  or  two  men  where  only  one  is  required, 
and  therefore  the  carrier  would  be  forced  to  the  very  difficult  task 
of  securing  a man  for  the  firemen’s  seniority  list  with  necessary  me- 
chanical skill  to  act  as  both  foreman  and  hostler  or  to  employ  two 
men. 

We  have  consistently  declined  to  entertain  any  request  or  make  an 
agreement  that  would  result  in  putting  Mr.  Chappell  out  of  a job. 
It  has  never  been  the  practice  to  retroactively  apply  any  ruling  in 
such  a way  as  to  force  men  out  of  employment. 

As  to  the  contention  of  the  employees  respecting  hostler  helpers, 
there  is  no  provision  in  the  existing  schedule  whereby  the  carrier 
is  required  to  provide  foremen  with  helpers  from  the  firemen’s 
seniority  list;  and  inasmuch  as  the  foreman  is  in  charge  of  all  the 
forces  at  Atoka,  however  limited,  and  is  qualified  to  select  therefrom 
such  assistants  as  may  be  necessary  in  the  handling  of  his  work,  we 
do  not  feel  that  there  should  be  any  stipulation  or  restriction  as  to 
who  should  serve  as  hostler  helper  under  his  direction,  or  when. 

Decision. — Based  on  the  facts  of  this  particular  case,  the  position 
of  the  carrier  is  sustained. 


DECISION  NO.  3169.— DOCKET  3096 

Chicago,  III.,  March  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Dispute  relative  to  hostling  service  at  Fort  Worth, 
Tex. 

Statement. — The  submission  contained  the  following: 

Employees'  position.— Article  23  ( g ) of  the  firemen’s  schedule  reads: 

“ Hostlers  will  not  be  required  to  perform  any  switching  service.  The  han- 
dling of  passenger  engines  and  equipment  between  passenger  stations  and 
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roundhouses  will  not  be  considered  as  switching,  but  hostlers  performing  this 
service  will  not  be  required  to  pick  up  or  set  out  cars.  No  one  but  hostlers 
will  be  permitted  to  perform  this  service.” 

Article  24  of  the  firemen’s  schedule  reads : 

“(a)  Hostlers  will  be  selected  from  the  oldest  firemen  on  the  district  where 
employed,  when  qualified. 

“(6)  At  points  where  there  are  an  average  of  eight  or  more  engines  handled 
within  12  hours,  day  or  night,  hostlers  will  be  assigned.  At  points  where 
there  are  less  than  eight  engines  handled  within  12  hours,  day  or  night,  fore- 
men will  do  the  hostling.  At  points  where  mechanical  skill  is  not  essential 
in  the  selection  of  the  firemen,  firemen  will  be  selected  for  these  positions.  At 
points  where  main-line  movements  are  necessary,  hostlers  will  either  be 
assigned,  or  firemen  will  be  selected  as  foremen.  Where  foremen  perform 
hostling  service  they  will  be  paid  hostler’s  rates  of  pay. 

“(c)  Others  than  hostlers  or  foremen  will  not  be  permitted  to  perform 
hostling  duties.  At  points  where  hostlers  are  assigned,  no  one  but  hostlers 
will  be  permitted  to  hostle  engines.  At  points  where  hostlers  are  not  assigned 
no  one  but  foremen  will  be  permitted  to  hostle  engines.” 

For  a number  of  years  Fort  Worth,  Tex.,  was  a terminal  for  certain  passen- 
ger runs  operating  in  and  out  of  that  point,  and  the  engines  and  equipment  of 
such  trains  were  handled  between  the  passenger  station  and  the  freight  termi- 
nal at  Ney,  a distance  of  about  2 miles,  by  hostlers  and  helpers  assigned  from 
the  ranks  of  the  firemen  in  accordance  with  provisions  of  above-quoted  rules. 

On  January  2,  1921,  a new  time  card  was  placed  in  effect  and,  with  the 
exception  of  two  trains,  all  passenger  trains  were  run  through  to  Waco,  Tex., 
southbound,  and  to  Denison,  Tex.,  northbound.  When  this  change  was  made 
the  management  promptly  abolished  the  mail-line  hostling  positions  at  Fort 
Worth  and  handled  the  engines  and  equipment  of  the  two  trains  that  still 
terminated  there  with  a yard  engine  and  crew,  in  violation  of  that  portion 
of  article  24  reading : “ Other  than  hostlers  or  foremen  will  not  be  permitted 
to  perform  hostling  duties.” 

It  is  contended  that  the  use  of  switch  engine  and  crew  to  handle  the  engine 
and  equipment  of  passenger  trains  between  the  passenger  terminal  station 
and  the  freight  terminal  is  in  violation  of  the  rules  and  that  hostlers  from 
the  ranks  of  the  firemen  should  be  immediately  assigned  in  accordance  with 
provisions  of  article  24  of  the  schedule  as  quoted. 

Carrier's  position. — The  handling  of  passenger  equipment  from  Fort  Worth 
station  to  terminal  and  shop  yards  at  Ney,  a distance  of  2.42  miles,  can  not 
be  considered  as  hostler  service,  nor  can  the  work  of  switching  in  yards, 
except  where  incidental  to  hostler  service,  be  so  regarded.  The  privi- 
lege of  utilizing  hostlers  in  such  handling  of  passenger  equipment  is.  however, 
accorded  under  paragraph  (ff)  of  article  23,  but  to  say  this  is  restricted  to 
the  hostlers  is  to  contend  for  an  unwarranted  interpretation  of  the  rule  and 
a wholly  unjustifiable  condition. 

The  switching  of  cars  in  and  about  a yard  has  always  everywhere  been 
regarded  as  the  work  of  switch-engine  crews,  and  the  extension  of  the  privi- 
lege to  so  use  hostlers  does  not  in  any  manner  affect  the  right  of  the  yard 
crews  to  also  do  such  work  when  required  Equipment  is  so  handled  at  many 
noints  on  our  line,  notably  at  Parsons,  Kans. : Denison.  Tex. : San  Antonio, 
Tex. : Muskogee.  Olda. : St.  Louis,  Mo. ; and  at  many  other  points. 

Article  26  of  firemen’s  agreement  is  as  follows : 

“ Hostlers  will  be  provided  to  handle  passenger  engines  between  stations 
and  roundhouses  at  Hannibal,  New  Franklin.  Parsons,  Oklahoma  City.  Bell- 
mead,  Wichita  Falls,  Woodward.  Muskogee,  Denison.  Greenville,  Dallas,  Walnut 
Springs.  Smithville,  Houston,  San  Antonio,  and  Kansas  City.  If  at  any  of 
these  points  a sufficient  number  of  engines  are  not  handled  to  provide  for  the 
assignment  of  hostlers  as  provided  in  article  24,  engines  will  be  handled 
by  hostler-foreman.” 

This  article  specifically  provides  the  points  at  which  the  carrier  is  obligated 
to  use  hostlers  in  the  handling  of  passenger  engines  between  station  and 
roundhouse,  and  it  will  he  noted  that  Fort  Worth  is  not  included : therefore, 
the  carrier  contends  that  if  is  privileged  to  handle  by  road  engineer,  yard 
engineer,  or  hostler,  ns  may  he  desired. 

This  is  only  another  effort  on  part  of  the  organizations  to  defeat  the  plans 
of  the  carrier  for  honest,  efficient,  and  economical  operation  by  demanding 
the  employment  of  additional  and  unnecessary  force  and  the  creation  of  use- 
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less  expense.  Where  hostler  service  is  required  the  carrier  will,  of  course, 
assign  firemen  to  such  work ; but,  under  present  conditions,  hostler  service  is 
not  required ; and  this  application  should  be  denied,  and  case  removed  from 
the  docket. 

Decision .- — The  claim  of  the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  for  the  following  reasons : 

In  addition  to  the  contentions  of  the  carrier,  which  are  fully  set 
forth  in  the  foregoing,  it  is  our  judgment  that  the  handling  of  pas- 
senger trains,  including  engines  and  cars,  by  yard  engine  and  crew 
between  passenger  depot  and  Ney  at  Forth  Worth,  Tex.,  is  not  a 
violation  of  the  provisions  of  article  24  of  the  firemen’s  schedule 
of  wages,  and  therefore  the  claim  of  the  employees  should  have  been 
denied. 

Horace  Baker. 

J.  H.  Elliott. 

Samuel  Higgins. 


SUPPORTING  OPINION 

The  evidence  shows  that  the  carrier  employed  outside  hostlers 
and  helpers  to  handle  passenger  engines  and  equipment  between  the 
passenger  station  at  Fort  Worth,  Tex.,  and  the  shops  at  Ney,  and 
that  on  January  2,  1921,  the  carrier  took  off  these  employees,  and 
required  a yard  crew  to  perform  that  service. 

Article  23  (g)  of  the  firemen’s  agreement  provides  that  no  one 
but  hostlers  will  be  permitted  to  handle  passenger  engines  and  equip- 
ment between  passenger  stations  and  roundhouses,  and  article  24  ( c ) 
further  provides  that  others  than  hostlers  or  foremen  will  not  be 
permitted  to  perform  hostling  duties. 

The  decision  of  the  majority  of  the  board  is  proper  under  the 
rules  of  the  agreement. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3170.— DOCKET  3097 

Chicago,  III.,  March  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Claim  of  F.  S.  Porter,  engineer,  for  pay  for  time  lost 
on  account  of  being  held  out  of  service  82  days  for  having  declined  to 
subject  himself  to  physical  examination. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — F.  S.  Porter,  engineer  at  Parsons,  Kans.,  secured 
leave  of  absence  from  Missouri,.  Kansas  & Texas  Railroad  Co.  for  one  year, 
beginning  May  30,  1919.  He  reported  for  company  service  again  on  May  22, 
1920,  at  which  time  he  was  informed  by  Superintendent  Moore  that  he 
would  have  to  stand  a physical  examination  before  he  could  again  enter  com- 
pany service.  This  he  declined  to  do  because  of  the  fact  that  it  was  not  then 
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the  rule  or  practice  of  the  carrier  to  require  employees  who  had  been  on  leave 
of  absence,  and  had  not  been  in  the  employ  of  another  railroad,  to  take  physi- 
cal examination  before  reentering  its  service.  On  account  of  Engineer  Porter 
refusing  to  take  physical  examination  he  was  held  out  of  service  for  82  days, 
after  which  he  was  permitted  to  return  to  service  without  taking  examina- 
tion, with  the  understanding  that  the  question  of  pay  for  time  lost  would  be 
determined  later. 

It  is  contended  that  Engineer  Porter  was  unjustly  denied  employment  and 
that  the  carrier  should  be  directed  to  pay  him  for  all  time  lost. 

Carrier's  position. — It  will  be  noted  the  organizations  admit  that  Mr. 
Porter,  when  reporting  for  service  after  having  been  off  for  a year,  was  in- 
structed to  report  to  local  surgeon  for  physical  examination,  he  refused  to 
comply  with  these  instructions ; and  he  elected  to  remain  out  of  the  service 
rather  than  comply  with  instructions  of  proper  officers  of  the  carrier.  This 
being  true,  we  are  unable  to  reach  any  conclusion  other  than  that  he  is  alone 
responsible  for  loss  of  time  suffered  by  him.  If  Mr.  Porter  had  complied  with 
instructions  and  it  later  developed  he  was  unjustly  denied  employment  as  a 
result  of  such  compliance,  there  would  be  some  merit  in  the  complaint.  He, 
however,  took  the  other  route — that  of  willful  disobedience  of  orders — and 
must  suffer  the  consequences. 

It  is  true  that  he  was  subsequently  allowed  to  resume  work  without  being 
subjected  to  physical  examination.  This  was  not  due  to  any  change  in  prac- 
tice or  instructions,  but  to  misunderstanding  on  part  of  a subordinate  official, 
and  there  was  no  understanding  that  the  question  of  pay  for  time  lost  would 
be  determined  later.  Nothing  whatever  was  said  on  this  subject.  It  has 
always  been  the  practice  to  require  physical  examination  of  new  or  old 
employees  when,  in  the  judgment  of  employing  officer  or  head  of  department, 
such  was  necessary. 

Some  controversy  was  had  with  the  organizations  in  1917,  respecting  a bul- 
letin put  out  on  this  subject  by  a district  officer,  and  it  was  agreed  that  such 
bulletin,  not  being  of  general  distribution,  would  be  recalled  and  the  question 
thereafter  handled  as  in  prior  period. 

Extract  from  letter  written  at  Dallas,  Tex.,  May  2,  1917,  addressed  to  Mr. 
E.  P.  Curtis,  vice  president  Order  of  Railroad  Conductors,  Dallas,  Tex. ; Mr. 
John  Benson,  vice  president  Brotherhood  of  Railroad  Trainmen,  Dallas,  Tex. ; 
Mr.  M.  W.  Cadle,  assistant  grand  chief  engineer  Brotherhood  of  Locomotive 
Engineers,  Dallas,  Tex. ; Mr.  D.  B.  Robertson,  vice  president  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  Dallas,  Tex. : 

“ Thirty-second.  We  will  adopt  your  view  with  respect  to  physical  examina- 
tion and  cancel  the  bulletin  relating  thereto.  This  will  leave  the  question  to 
be  handled  as  in  the  past,  and  as  the  individual  requirements  demand.  It  is 
not  our  desire  to  impose  burdensome  regulations  on  our  men  and  we  believe 
you  will  cooperate  with  us  in  overcoming  the  evils  we  are  seeking  to  avoid.” 

This  is  signed  by  W.  E.  Williams  and  by  H.  F.  Anderson,  for  chief  operating 
officer. 

Such  practice  being  as  previously  stated  herein  and  subsequently  confirmed 
in  bulletin  as  follows : 

PHYSICAL  EXAMINATION 

St.  Louis,  Mo.,  March  1,  1921. 

To  all  concerned: 

Men  returning  to  service  after  absence  of  90  days  or  more,  either  by  rein- 
statement or  from  leave  of  absence,  due  to  any  cause,  will  be  subject  to  physi- 
cal examination.  This  examination  to  be  made  only  in  cases  where,  in  the 
judgment  of  employing  officer  or  head  of  department,  the  physical  condition  of 
the  empoyee  is  such  as  to  suggest  the  necessity  of  examination,  and  to  be*  con- 
ducted with  minimum  of  inconvenience  and  without  undue  embarrassment  to 
the  employee ; the  expense  thereof  to  be  assumed  by  the  railroad. 

The  purpose  of  such  reexamination  being  for  historical  record,  employees 
will  not  be  disqualified  because  of  defects  previously  acquired  in  the  service 
of  the  railroad,  and  in  all  cases  proper  allowance  will  be  made  for  deficiencies 
in  record  as  to  vision  and  hearing  due  to  advanced  age  from  date  of  first  or 
initial  examination. 

If  such  reexamination  develops  that  during  absence  from  Missouri,  Kansas 
& Texas  service  the  employee  has  been  in  other  employment  and  sustained 
injuries  regarded  as  disqualifying  defects  under  Missouri,  Kansas  & Texas 
physical  examination  rules,  he  will  not  be  eligible  to  reenter  the  service. 
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Where  an  employee  feels  that  lie  has  been  unjustly  denied  return  to  service 
on  account  of  physical  examination,  he  will  have  the  right  to  another  examina- 
tion with  his  representative  and  physician  of  his  choice  present. 

C.  N.  Whitehead, 

Chief  Operating  Officer. 

This  bulletin,  issued  after  conference  with  organization  representatives  and 
practice  outlined,  has  been  continued  in  effect. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


•DECISION  NO.  3171.— DOCKET  3098 

♦ Chicago,  III.,  March  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri -Kansas-Texas  Lines 

Question. — Proper  compensation  for  hostlers  required  to  operate 
the  so-called  “ goat  ” engine  at  Parsons,  Kans. 

Statement. — At  the  time  and  on  the  date  that  Supplement  23  to 
General  Order  No.  27  was  issued,  October  24,  1918,  there  was  main- 
tained and  operated  at  Parsons,  Kans.,  what  was  designated  as  the 
“ goat  ” engine  for  the  purpose  of  doing  the  switching  and  the  shift- 
ing of  engines  at  the  roundhouse. 

The  “ goat  ” engine  referred  to  is  a small  standard  engine  which 
was  rebuilt  with  the  tender  on  top  of  the  boiler  and  the  coal  space 
an  integral  part  of  the  locomotive. 

Shortly  after  Supplement  23  became  effective  the  enginemen’s 
committees  took  the  position  that  this  engine  was  a “ shop-yard  ” 
engine  as  referred  to  in  that  supplement  and  that  engineers  should 
be  assigned  thereto.  This  request  was  granted  and  two  engineers 
were  assigned  to  the  eight-hour  shifts,  the  third  shift  continuing  to  be 
filled  by  the  former  engineer  who  was  on  the  job  at  the  time  Sup- 
plement 23  was  issued. 

After  a period  of  time  the  management  took  off  the  engineer  as- 
signed during  the  shift  beginning  at  midnight  and  concluding  at 
8 a.  m.,  and  when  necessary  to  use  this  engine  during  that  time  a 
hostler  was  used.  This  hostler  was  paid  his  day  as  aNhostler,  and  in 
addition  a minimum  day’s  pay  as  a switch  engineer.  This  method 
of  operating  and  paying  continued  until  about  August,  1922,  at 
which  time  the  management  took  the  position  that  this  was  not  a 
shop-yard  engine  as  contemplated  in  Supplement  23  and  declined 
payment  to  hostlers  at  other  than  hostlers’  rate  of  pay  when  used 
to  operate  this  engine. 

In  support  of  the  contention  of  the  employees  attention  is  directed 
to  Case  27/294  of  Railway  Board  of  Adjustment  No.  1. 

In  support  of  the  contention  of  the  carrier  attention  is  directed 
to  Cases  27/251  and  27/485  decided  by  Railway  Board  of  Adjust- 
ment No.  1. 

The  employees  contend  that  this  engine  is  a shop-yard  engine  as 
contemplated  by  Supplement  23,  and  that  when  hostlers  are  used  to 
operate  same  during  the  course  of  their  assignment  as  such  they  are 
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entitled  to  not  less  than  a minimum  day  as  hostler,  under  the  con- 
tract of  the  firemen,  and  in  addition  a minimum  day  as  switch 
engineer  under  the  engineers’  contract. 

The  carrier  contends  that  there  being  no  interpretation  to  Supple- 
ment 23,  it  complied  with  request  from  the  organization  that  en- 
gineers be  placed  on  the  44  goat  ” engine,  that  later  it  was  determined 
that  under  the  real  intent  of  the  supplement  the  engine  could  not 
properly  be  regarded  as  a shop-yard  engine  and  that  the  engineers 
were  improperly  placed.  In  support  thereof  the  carrier  cites  Case 
27/222  of  Railway  Board  of  Adjustment  No.  1. 

The  carrier  further  contends  that  the  shifting,  handling,  and 
moving  of  engines  in  and  about  the  roundhouse  and  roundhouse 
zone  is  work  properly  coming  within  the  scope  of  employment  of 
hostlers,  that  it  is  wholly  immaterial  what  class  of  engine  is  used  in 
the  handling  of  such  work,  and  regardless  of  the  class  of  engines 
used  the  hostler  is  not  entitled  to  double  payment  therefor. 

Decision. — The  Railroad  Labor  Board  decides  that  for  the  days 
the  hostler  operates  this  engine  he  shall  be  paid  the  engineers’  rate. 
Claim  for  two  days  pay  is  denied. 


DECISION  NO.  3172.— DOCKET  3099 

Chicago , III.,  March  21,  1925. 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Ex  parte  submission  from  employees  relative  to  car- 
rier’s extending  switching  districts  at  Cushing,  Osage,  and  Bartles- 
ville, Okla.,  January  1,  1922,  without  negotiation  with  employees. 
Statement. — The  submission  contained  the  following: 

Employees'  position. — About  January  1,  1922,  the  carrier,  without  having 
negotiated  with  the  employees,  relocated  the  yard-limit  boards  at  Cushing, 
Osage,  and  Bartlesville,  Okla.,  and  used  yard  crews  within  the  limits  thus 
defined  to  do  the  work  which  theretofore  had  been  performed  by  road  crews  or, 
in  cases  of  emergency,  by  yard  crewTs  under  penalty. 

The  passenger  station  at  Cushing  is  located  at  milepost  279.4,  and  for  many 
years  yard-limit  boards  were  maintained  north  of  Cushing  near  milepost  282 
and  south  of  Cushing  near  milepost  277.  About  January  1,  1922,  these  boards 
were  relocated  north  of  Cushing  near  milepost  287  and  south  of  Cushing  near 
milepost  268. 

The  passenger  station  at  Osage  is  located  near  milepost  244  and  for  many 
years  yard-limit  boards  were  maintained  north  of  Osage  near  milepost  242  and 
south  of  Osage  near  milepost  245.  About  January  1,  1922,  these  boards  were 
relocated  north  of  Osage  between  mileposts  238  and  239  and  south  of  Osage 
near  milepost  251. 

The  passenger  station  at  Bartlesville  is  located  near  milepost  197  and  for 
many  years  the  yard-limit  boards  were  maintained  north  of  Bartlesville  near 
milepost  194  and  south  of  Bartlesville  near  milepost  199.  About  January  1, 
1922,  the  board  north  of  Bartlesville  was  relocated  near  milepost  192. 

Prior  to  the  relocation  of  yard-limit  boards  at  the  points  in  question  the 
switching  districts  were  defined  by  the  yard  boards. 

The  employees  concede  to  the  management  the  right  to  locate  or  relocate 
yard-limit  boards  for  operating  purposes  only.  The  relocation  of  boards  which 
change  switching  districts,  thereby  affecting  compensation  of  engineers  and 
firemen  under  schedule  regulations,  can  only  be  done  by  agreement  between 
the  management  and  the  representatives  of  the  men. 
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Carrier's  position. — The  establishment  of  yard  limits  defining  points  between 
which  yard  engines  are  employed  has  always  been  regarded  as  a managerial 
question  and  one  in  which  we  have  never  had  conference  or  agreement  with 
any  organization  of  employees.  These  limits  are  established  and  controlled 
by  the  exigencies  of  the  service  and  involve  certain  penalties  in  the  way  of 
payment  of  terminal  overtime,  runaround  claims,  relief  from  switching  and 
other  work  for  train  crews,  which  we  do  not  attempt  to  evade.  These  are 
contract  obligations  well  understood  by  all  concerned. 

The  employees  in  this  case  do  not  present  any  question  of  schedule  violation 
but  are  in  effect  asking  for  a new  rule,  and  we  therefore  request  that  complaint 
be  dismissed. 

Decision. — The  right  of  management  to  change  the  location  of 
yard-limit  boards  for  operating  purposes  is  conceded.  Changes  in 
switching  limits,  however,  affecting  the  compensation  of  employees 
should  be  the  subject  of  negotiations  between  the  representatives  of 
the  carrier  and  of  the  employees,  and  this  case  is  therefore  remanded 
to  the  parties  for  such  negotiation  if  change  in  compensation  is 
involved. 


DECISION  NO.  3173.— DOCKET  4368 

Chicago,  III.,  March  23,  1925 

Switchmen’s  Union  of  North  America  v.  Minneapolis,  St.  Paul  & Sault  Ste. 

Marie  Railway  Co. 

Question. — Claim  of  H.  B.  Smith  that  his  seniority  date  be  re- 
stored as  of  October  20,  1916. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3174.— DOCKET  3100 

Chicago,  III.,  March  23,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Dispute  with  regard  to  the  assignment  of  firemen  help- 
ers with  foreman  hostlers. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — When  tlie  firemen’s  schedule  was  revised,  effective 
October  1,  1918,  a rule  was  incorporated  (art.  23(e) ),  which  provided  that  each 
hostler  would  be  provided  with  a responsible  helper  from  the  ranks  of  the 
firemen  who  were  to  be  assigned  according  to  seniority.  This  rule  read: 

“(e)  Hostlers  will  be  provided  with  a responsible  helper  who  shall  be  under 
their  direct  charge,  but  who  will  be  responsible  for  their  own  actions.  Main- 
line hostler  helpers  will  be  furnished  from  the  ranks  of  the  firemen,  and  will 
be  paid  $5.04  per  day  and  be  assigned  on  a seniority  basis.  The  provision  con- 
tained in  paragraph  (c)  will  apply  to  main-line  hostler  helpers  the  same  as  to 
hostlers.” 

Article  24  of  the  schedule  reads : 

“ (a)  Hostlers  will  be  selected  from  the  oldest  firemen  on  the  district  where 
employed,  when  qualified. 

“(b)  At  points  where  there  are  an  average  of  eight  or  more  engines  handled 
within  12  hours,  day  or  night,  hostlers  will  be  assigned.  At  points  where  there 
are  less  than  eight  engines  handled  within  12  hours,  day  or  night,  foremen  will 
do  the  hostling.  At  points  where  mechanical  skill  is  not  essential  in  the  selec- 
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tion  of  the  foremen,  firemen  will  be  selected  for  these  positions.  At  points 
where  main-line  movements  are  necessary,  hostlers  will  either  be  assigned, 
or  firemen  will  be  selected  as  foremen.  Where  foremen  perform  hostling 
service,  they  will  be  paid  hostler’s  rates  of  pay. 

“(c)  Others  than  hostlers  or  foremen  will  not  be  permitted  to  perform 
hostling  duties.  At  points  where  hostlers  are  assigned,  no  one  but  hostlers 
will  be  permitted  to  hostle  engines.  At  points  where  hostlers  are  not  assigned, 
no  one  but  foremen  will  be  permitted  to  hostle  engines.” 

In  accordance  with  the  provisions  of  the  above-quoted  article  24,  foremen 
performed  hostling  service  at  many  points  because  less  than  eight  engines  were 
handled  within  a 12-hour  period,  and  whenever  main-line  movements  were 
necessary,  firemen  were  appointed  as  foremen.  In  accordance  with  the  provi- 
sions of  article  23  (e),  above  quoted,  firemen  were  assigned  as  hostler  helpers 
with  all  main  hostlers  and  with  all  foremen  who  performed  main-line  hostling 
service.  These  assignments  were  made  immediately  after  the  schedule  became 
effective  and  at  a time  when  it  was  thoroughly  understood  that  the  correct 
application  of  article  23  (e)  required  that  firemen  helpers  should  be  assigned 
with  foremen  who  were  required  to  make  main-line  movements  as  hostlers. 

The  foregoing  arrangement  was  continued  in  effect  without  question  until 
January,  1922,  at  which  time  the  management,  which  had  changed  since  the 
schedule  of  October  1 had  been  agreed  to  and  placed  in  effect,  took  the  position 
that  under  the  provisions  of  article  23  (e)  it  was  not  necessary  to  assign  fire- 
men helpers  with  foremen  who  were  making  main-line  movements  as  hostlers 
and  proceeded  to  cut  them  off  at  the  following  points : At  Nokane,  Mo.,  2 ; at 
Atoka,  Okla.,  2 ; at  Stamford.  Tex.,  2 : at  Osage,  Okla.,  2 ; at  Woodward,  Okla., 
2 ; at  De  Leon,  Tex.,  3 ; and  at  Altus,  Okla.,  2. 

It  is  contended  that  firemen  helpers  should  be  assigned  to  each  of  the  posi- 
tions listed  in  accordance  with  the  recognized  application  of  article  23  ( e ) 
at  the  time  it  was  adopted  and  which  was  continued  in  force  for  more  than 
three  years,  and  that  the  firemen  who  were  assigned  to  these  positions  at  the 
time  they  were  discontinued  in  January,  1922,  should  be  paid  for  all  time  lost 
thereby. 

Carrier's  position. — Articles  23  and  24,  as  quoted  in  the  employees’  submis- 
sion, govern  the  working  conditions  of  the  employees’  parties  to  this  dispute 
and  relate  to  hostler  and  hostler-helper  service. 

The  carrier  due  to  changed  conditions,  discontinued  the  practice  of  assigning 
firemen  as  hostler  helpers  at  Mokane,  Atoka,  Osage,  Altus,  Woodward,  De  Leon, 
and  Stamford,  and  declined  to  permit  the  use  of  firemen  as  hostler  helpers 
where  a main-line  hostler  was  not  employed  and  the  roundhouse  foremen  per- 
formed incidental  service  as  hostlers,  as  in  the  judgment  of  the  carrier  the 
rules  to  which  reference  is  made  do  not  make  it  obligatory  upon  the  carrier 
to  maintain  hostlers  or  to  use  firemen  as  hostler  helpers  at  points  where  the 
number  of  engines  handled  within  12  hours,  day  or  night,  is  less  than  eight. 

A careful  study  of  our  operations  warrants  a declination  of  the  organizations’ 
request  on  account  of  the  limited  number  of  engines  handled  at  the  points 
mentioned  above,  averaging  from  four  to  seven  engines  during  a 12-hour  period. 

On  account  of  the  light  service,  time  consumed  in  handling  engines  is  less 
than  25  per  cent  of  the  employees’  daily  assignment  and  at  the  points  under 
consideration  the  roundhouse  foremen  with  the  assistance  of  a helper,  who  is  a 
roundhouse  employee,  handles  engines  as  required. 

Article  .24,  above  quoted,  distinctly  sets  forth  that  at  points  where  8 or 
more  engines  are  handled  within  12  hours,  hostlers  will  be  assigned.  At 
points  where,  less  than  8 engines  are  handled  within  12  hours,  foremen  will 
do  the  hostling,  which  clearly  supports  the  contention  of  the  carrier  that 
foremen  are  not  classified  as  hostlers. 

Again,  paragraph  (c)  of  article  24  further  sustains  our  contention  that 
no  assignment  exists  where  less  than  8 engines  are  handled  within  12  hours, 
and  inasmuch  as  a foreman  is  not  an  assigned  hostler,  no  rule  in  the  contract 
authorizes  the  assignment  of  firemen  helpers  to  such  positions. 

The  present  supervisory  force  at  Altus  is  one  night  roundhouse  foreman 
who  is  a .fireman,  taken  from  the  firemen’s  roster,  and  who  is  required  to 
hostle  engines  without  assistance  of  firemen  helpers. 

At  Woodward  neither  hostler  nor  foreman  is  employed.  The  engines  lay- 
ing oyer  at  that  point  are  placed  on  the  dump  track  by  road  crews  where  they 
are  given  necessary  attention  by  machinists  and  boilermakers. 
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At  De  Leon  we  have  a day  roundhouse  foreman  who  is  a mechanic  and  who 
also  does  the  necessary  hostling  at  that  point  without  the  assistance  of  a 
fireman  helper  as  no  main-line  movement  is  performed. 

At  Stamford  day  and  night  mechanical  foremen  are  employed  who  also 
perform  incidental  service  as  hostler  but  no  main-line  movement  is  made. 

At  Atoka  a day  roundhouse  foreman  who  is  a mechanic  also  does  the  nec- 
essary hostling  without  the  assistance  of  a fireman  helper. 

At  Osage  we  maintain  hostler  service  which  is  performed  by  firemen 
hostlers  and  firemen  helpers;  therefore,  we  do  not  understand  that  this  point 
is  involved  in  the  dispute. 

At  Mokane  the  roundhouse  facilities  have  been  abandoned  and  no  mechanical 
force  is  employed  at  this  point,  except  engine  watchman.  Briefly  stated,  it 
is  our  position  that  existing  agreement  does  not  provide  for  the  employment 
of  a fireman  as  hostler  helper,  except  where  firemen  are  employed  as  hostlers, 
nor  does  the  agreement  provide  any  penalty  or  payment  when  firemen  are  not 
assigned  as  helpers,  either  with  hostlers  or  foremen.  This  position  is  sus- 
tained by  decision  of  Railway  Board  of  Adjustment  No.  1 in  Case  No.  1549. 
(Transcript  of  Proceedings,  Docket  3100,  pp.  8-12.) 

Decision. — The  Railroad  Labor  Board  decides  that  the  position 
of  the  carrier  is  sustained. 


DECISION  NO.  3175.— DOCKET  3101 

Chicago,  III.,  March  23,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Submission  of  a dispute  from  the  employees  relative 
to  the  abolishment  of  hostler  and  hostler-helper  positions  at  Stam- 
ford, Tex.,  and  claim  for  pay  for  time  lost  between  February  10  and 
April  IT,  1922,  by  F.  N.  Echols,  G.  W.  Rollins,  Edward  Pelnac,  and 
W.  G.  Cochran. 

Statement. — The  submission  contained  the  following : 

Employees ’ position. — Article  23  (e)  of  the  firemen’s  schedule  reads: 

“(e)  Hostlers  will  be  provided  with  responsible  helper  who  shall  be  under 
their  direct  charge,  but  who  will  be  responsible  for  their  own  actions.  Main- 
line hostler  helpers  will  be  furnished  from  the  ranks  of  firemen,  and  will  be 
paid  «$5.04  per  day  and  be  assigned  on  a seniority  basis.  The  provision  con- 
tained in  paragraph  (c)  will  apply  to  main-line  hostler  helpers  the  same  as 
to  hostlers.” 

Article  24  of  the  firemen’s  schedule  reads : 

“( a ) Hostlers  will  be  selected  from  the  oldest  firemen  on  the  district  where 
employed,  when  qualified. 

“(6)  At  points  where  there  are  an  average  of  8 or  more  engines  handled 
within  12  hours,  day  or  night,  hostlers  will  be  assigned.  At  points  where  there 
are  less  than  8 engines  handled  within  12  hours,  day  or  night,  foremen  will 
do  the  hostling.  At  points  where  mechanical  skill  is  not  essential  in  the  selec- 
tion of  the  foremen,  firemen  will  be  selected  for  these  positions.  At  points 
where  main-line  movements  are  necessary,  hostlers  will  either  be  assigned, 
or  firemen  will  be  selected  as  foremen.  Where  foremen  perform  hostling 
service  they  will  be  paid  hostlers’  rates  of  pay. 

“(c)  Others  than  hostlers  or  foremen  will  not  be  permitted  to  perform  hos- 
tling duties.  At  points  where  hostlers  are  assigned,  no  one  but  hostlers  will 
be  permitted  to  hostle  engines.  At  points  where  hostlers  are  not  assigned  no 
one  but  foremen  will  be  permitted  to  hostle  engines.” 

At  Stamford  there  wTere  less  than  eight  engines  handled  during  a 12-hour 
period,  but  under  the  rule,  because  in  handling  engines  at  that  point  it  was 
necessary  to  either  use  or  foul  the  main  line,  firemen  were  assigned  as  foremen 
and  as  hostler  helpers.  This  arrangement  was  continued  in  effect  until  Feb- 
ruary 10,  1922,  on  which  date  firemen,  foremen,  and  hostler  helpers  were 
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taken  oft  and  mechanical  foremen  were  assigned  to  do  the  work  with  round- 
house laborers  as  helpers.  These  mechanical  foremen  continued  to  use  or  foul 
the  main  line  until  April  17,  1922,  on  which  date  changes  were  made  in  the 
track  and  switch  arrangements  which  eliminated  the  use  or  fouling  of  the 
main  line. 

At  the  time  the  fireman,  foreman,  and  hostler  helpers  were  replaced  by 
mechanical  foremen  and  roundhouse  laborers,  the  following  fireman  were 
regularly  assigned  to  the  positions  of  foremen  and  helpers: 


Foreman 

Helper 

Shift 

F.  N.  Echols 

Edw.  Pelnac  

4 a.  m.  to  2 p.  m. 
6 p.  m.  to  4 a.  m. 
4 p.  m.  to  2 a.  m. 

Q.  W.  Rollins 

...  do - 

Do 

W.  C.  Cochran 

It  is  contended  that  the  above-designated  firemen  and  hostler  helpers  were 
removed  from  their  positions  as  foremen  and  helpers  in  violation  of  the  above- 
quoted  rule  and  are  entitled  to  compensation  for  time  lost  thereby  between 
February  10  and  April  17,  1922.  * 

Carrier's  position. — The  hostler  article  and  the  working  conditions,  the  num- 
ber of  men  employed,  and  the  number  of  engines  handled  at  Stamford  are  cor- 
rectly stated  by  the  employees. 

Engine  service  not  being  sufficient  to  require  the  employment  of  hostlers  at 
Stamford,  the  firemen  who  were  acting  as  foremen  and  performing  hostler 
work  were  taken  off  and  replaced  by  foremen  with  the  required  mechanical 
skill.  Such  foremen  performed  the  slight  amount  of  hostling  service  formerly 
taken  care  of  by  firemen  when  acting  as  foremen,  and  in  supplying  engines 
they  were  required  to  open  a main-line  switch  and,  to  a slight  extent,  foul  the 
main  line  while  transferring  from  one  roundhouse  track  to  another.  This 
could  not  properly  be  regarded  as  a main-line  movement  within  the  intent  of 
the  rule  requiring  knowledge  of  main-line  movement  on  the  part  of  men 
handling  engines  on  or  over  the  main  line  between  the  roundhouse  and  station 
and  over  the  yard  tracks,  but  regardless  of  this  the  foremen  who  perform  this 
service  possess  necessary  knowledge  of  main-line  movements  and  were  paid  in 
excess  of  the  established  main-line  hostler  rate. 

The  hostler  rule  is  unreasonably  oppressive  in  that  additional  and  unneces- 
sary force  is  required ; for  instance,  at  a place  where  mechanical  skill  is  re- 
quired in  the  position  of  foreman,  as  in  small  terminals  such  as  Stamford, 
where  only  a few  engines  are  handled  during  24  hours,  and  it  is  necessary  in 
handling  the  engines  to  move  over  the  main  line,  it  is  the  contention  of  the 
organization  that  a fireman  must  be  used  as  foreman  or  a fireman  employed  as 
hostler.  The  average  fireman  has  but  little  knowledge  of  mechanical  skill,  and 
therefore,  where  mechanical  skill  is  required,  a mechanic  must  be  employed  as 
foreman  to  handle  the  mechanical  work  and  a fireman  employed  to  perform  a 
very  slight  amount  of  hostler  work  where  a main-line  movement  is  involved. 
In  such  cases  practically  no  skill  of  any  kind  is  involved  in  performing  hostler 
service,  and  any  one  with  even  a passing  acquaintance  with  a locomotive  can 
move  engines  about  from  one  track  to  another  in  the  slight  shifting  that  is 
required  in  supplying  or  working  same.  During  the  time  firemen  were  em- 
ployed as  foremen  they  performed  no  mechanical  service,  but  as  such  service 
was  required  it  was  necessary  to  replace  firemen  with  competent  qualified 
mechanics. 

The  existing  rules  do  not  require  the  assignment  of  firemen  as  hostler  helpers 
with  foremen  when  performing  incidental  hostler  service,  nor  do  they  require 
payment  where  firemen  are  not  used  in  this  service.  The  employees  who  were 
released  at  Stamford  took  their  places  on  the  firemen’s  board  according  to  their 
seniority  and  were  paid  for  service  rendered ; therefore  they  are  not  entitled 
to  payment  for  service  not  performed  at  Stamford.  This  claim  is  based  on  a 
very  slight  technicality  and  is  but  another  evidence  of  the  intent  and  desire  of 
the  organizations  to  force  employment  of  needless  and  unnecessary  employees, 
thereby  defeating  carrier’s  effort  at  honest,  efficient,  and  economical  service, 
which,  under  the  transportation  act,  1920,  is  required  of  the  carrier. 

As  an  evidence  of  the  technical  nature  of  this  claim  it  is  only  necessary  to 
say  that  the  work  is  now  being  done  by  the  same  parties  in  the  same  man- 
ner as  when  this  complaint  was  filed,  but  there  is  no  claim.  Simply  because  of 
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track  rearrangement  it  is  not  now  necessary  for  foremen  to  open  the  main-line 
switch  when  supplying  engines  on  inside  tracks.  There  was  never  a case  of 
main-line  movement,  only  fouling  of  main  line,  and  the  firemen’s  agreement 
does  not  refer  to  such  cases  where  the  main  line  is  fouled,  but  not  used,  for 
main-line  movement. 

This  is  in  effect  a request  for  a new  rule  and  should  be  declined.  (Transcript 
of  proceedings,  Docket  3101,  pp.  6-9.) 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3176.— DOCKET  3104 

Chicago , III.,  March  23,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Dispute  regarding  compensation  due  B.  T.  Richardson, 
relief  agent,  for  service  as  agent  at  Salem  station. 

Statement. — Mr.  Richardson  was  employed  by  this  carrier  as  relief 
agent,  and  his  position  was  subject  to  the  provisions  of  Article  XVI 
of  the  telegraphers’  schedule,  which  reads,  in  part,  as  follows : 

(a)  Regular  relief  agents  will  be  assigned  for  eight  hours  per  day  for  the 
calendar  days  of  the  month,  and  when  ready  for  duty  the  entire  month  will  be 
paid  for  eight  hours  per  calendar  day  at  not  less  than  64%  cents  per  hour, 
and  in  addition  will  be  allowed  $1  per  calendar  day  for  expenses. 

(&)  Relief  agents  or  other  employees  performing  relief  duties  will  receive 
the  commissions  and  other  allowances  at  a station  that  accrue  to  the  regular 
agent  or  telegrapher.  * * * 

The  rate  of  64%  cents  had  been  increased  to  74%  cents  by  De- 
cision No.  2 (I,  R.  L.  B.  13),  and  the  latter  rate  was  in  effect  at  the 
time  the  service  was  performed  at  Salem.  The  agent  at  Salem  re- 
ceived 94  cents  an  hour,  and  Mr.  Richardson  was  compensated  at  this 
rate  while  at  Salem.  He  presented  a claim  for  pay  for  work  per- 
formed on  Sundays  which  was  allowed,  but  a deduction  of  $42.66 
was  made  from  the  amount  he  had  been  paid,  this  deduction  repre- 
senting the  difference  between  compensation  due  at  74%  cents  an 
hour,  the  rate  established  by  Article  XVI,  and  94  cents  an  hour,  the 
regular  rate  of  the  agent  and  at  which  Mr.  Richardson  had  been  paid. 

The  employees  are  asking  that  Mr.  Richardson  be  reimbursed  for 
this  deduction,  claiming  that  under  the  rule  Mr.  Richardson  is  en- 
titled to  compensation  at  the  rate  of  94  cents  an  hour,  the  regular 
rate  of  the  position,  it  being  in  excess  of  the  minimum  specified  in 
the  rule. 

The  employees  state  that  it  has  been  the  practice  to  pay  the  relief 
agent  the  rate  of  the  position  on  which  he  is  relieving  in  case  it  is 
higher  than  the  minimum  prescribed  in  the  rule.  They  contend  that 
this  was  the  intent  of  the  rule,  and  that  Mr.  Richardson  is  entitled 
to  reimbursement. 

The  carrier  states  that  Mr.  Richardson  was  paid  at  the  rate  of  94 
cents  an  hour  in  error,  and  that  deduction  was  made  when  the  error 
was  discovered;  that  relief  agents  on  divisions  other  than  the  one 
where  Mr.  Richardson  was  employed  are  not  paid  in  accordance  with 
the  employees’  contentions;  and  that  the  rule  was  not  intended  to 
apply  in  the  manner  the  employees  are  asking  that  it  be  applied. 
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At  the  request  of  the  board  the  pay  rolls  of  the  carrier  were 
checked  to  determine  how  this  matter  has  been  handled.  The  check 
indicates  that  the  practice  has  not  been  uniform.  In  some  instances 
relief  agents  filling  positions  carrying  a rate  higher  than  that  speci- 
fied in  Article  XVI  have  been  paid  the  rate  of  the  position,  while 
in  other  similar  instances  they  have  been  paid  the  rate  specified  in 
Article  XVI. 

Opinion. — It  is  the  opinion  of  the  Railroad  Labor  Board  that  the 
rule  in  question  was  not  intended  to  apply  as  requested  by  the 
employees. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3177.— DOCKET  3095 

Chicago,  III.,  March  23,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question. — Claim  of  W.  E.  Kelly,  fireman,  for  pay  for  time  lost 
on  account  of  having  been  denied  transportation  to  place  of  employ- 
ment. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Article  49  (a)  of  the  firemen’s  schedule  reads: 

“ When,  for  any  cause,  it  becomes  necesary  to  reduce  the  number  of  engi- 
neers on  the  engineers’  working  list  on  any  seniority  district,  those  taken  off 
may,  if  they  so  elect,  displace  any  fireman  their  junior  on  that  seniority  dis- 
trict under  the  following  conditions  : 

“ First.  That  no  reduction  will  be  made  so  long  as  those  in  assigned  or  ex- 
tra passenger  service  are  earning  the  equivalent  of  4,000  miles  per  month ; in 
assigned,  pooled  or  chain  gang  freight,  or  other  services  paying  freight  rates 
are  averaging  the  equivalent  of  3,200  miles  per  month ; on  the  road  extra  list 
are  averaging  the  equivalent  of  2,600  miles  per  month  or  those  on  the  extra 
list  in  switching  service  are  averaging  26  days  per  month. 

“ Second.  That  when  reductions  are  made  they  shall  be  in  reverse  order  of 
seniority.” 

The  following  note  appears  under  paragraph  ( e ) of  article  49: 

“ Note. — In  making  reductions  and  replacing  firemen  on  the  service  lists, 
the  same  mileage  shall  apply  as  in  the  case  of  engineers.” 

Fireman  Kelly  was  employed  on  the  fourth  seniority  district  which  covers 
considerable  territory  and  on  which  is  located  the  following  terminal  stations : 
Parsons,  Kans.,  Kansas  City,  Mo.,  Muskogee,  Okla.,  Osage,  Okla.,  and  Okla- 
homa City,  Okla.  Extra  lists  for  firemen  are  maintained  at  each  of  these 
terminals. 

As  a general  proposition  the  senior  firemen  are  assigned  to  the  list  at  Par- 
sons which  is  considered  the  main  extra  list  for  the  entire  district. 

When,  because  of  depression  in  business,  it  becomes  necessary  to  reduce 
any  of  these  lists,  the  employees  thus  taken  off  are  permitted  to  take  an 
assignment  on  any  one  of  the  other  extra  lists  on  the  district,  provided  there 
are  younger  men  thereon. 

In  such  cases  it  has  always  been  the  practice  for  the  carrier  to  furnish 
the  firemen  necessary  transportation  to  the  point  where  there  is  work  for 
them. 

On  March  12,  1921,  Fireman  Kelly  was-  cut  off  the  extra  list  at  Muskogee 
and  given  a letter  to  that  effect  and  that  he  was  entitled  to  work  on  any  list 
where  there  were  younger  firemen. 

Fireman  Kelly,  having  learned  that  there  were  younger  men  on  the  list  at 
Oklahoma  City,  went  to  the  office  of  the  superintendent  and  requested  trans- 
portation, which  was  denied  him  on  the  technical  ground  that  he  was  out  of 
the  service.  The  case  was  promptly  referred  to  the  assistant  local  chairman 
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at  Muskogee,  who  made  request  for  this  transportation,  but  his  request  was 
also  denied  for  the  same  alleged  reason. 

As  a result  of  this  failure  to  obtain  transportation,  Fireman  Kelly  was 
compelled  to  remain  in  Muskogee  until  May  3 without  employment.  On  May  3 
he  was  restored  to  the  extra  list  at  Muskogee. 

It  is  the  contention  of  the  employees  that  Fireman  Kelly  was  not  out  of 
the  service  on  the  date  in  question  because,  under  article  49  of  the  schedule, 
reductions  in  force  must  be  made  in  the  reverse  order  of  seniority,  and  as 
junior  firemen  were  stili  in  service  on  that  seniority  district  Fireman  Kelly 
must  also  have  been  in  service. 

It  is  further  contended  that  inasmuch  as  Fireman  Kelly  was  deprived  of 
employment  through  failure  of  the  proper  officer  to  furnish  transportation  in 
accordance  with  a well  and  long  established  practice,  he  should  be  compensated 


for  time  lost. 

Carrier's  position. — At  the  time  Fireman  Kelly  was  cut  oft  the  board  at 
Muskegee,  and  until  April  1,  1923,  the  regulation  of  the  board  and  assignment 
of  employees  under  article  49  was,  by  agreement  and  a long-standing  practice, 
bandied  by  the  organizations  through  the  several  local  chairmen,  and  when 
Mr.  Kelly  was  cut  ofii  at  Muskogee  on  the  fourth  district  it  was  the  duty  of 
the  local  chairman  to  assign  him  elsewhere  on  the  fourth  district  where 
entitled  to  service  under  his  seniority.  This  was  not  done.  The  local  chair- 
man simply  gave  him  a note,  which  was  not  addressed  to  the  superintendent, 
reading : 

Muskogee,  Okla., 

March  21,  1921. 

B.  D.  Tower, 

Local  Chairman  Brotherhood  of  Locomotive  Firemen 

and  Enginemen,.  No.  2k,  Parsons,  Kans. 

(Attention  all  assistant  local  chairman.) 

Deab  Sirs  and  Brothers  : This  is  to  advise  that  Fireman  W.  E.  Kelly  has 
been  displaced  at  Muskogee  and  is  entitled  to  exercise  his  seniority  at  any 
point  he  may  select  on  the  fourth  district  provided  he  displaces  a junior 
fireman. 

Fraternally  yours, 

A.  A.  Piatt. 


This  authorized  Mr.  Kelly  to  exercise  his  seniority  over  a junior  employee 
of  the  fourth  district  at  any  place  of  his  selection.  The  superintendent  at 
Muskogee  has  no  control  over  the  extra  board  at  Oklahoma  City,  Parsons,  or 
any  place  on  the  fourth  district  except  McAlester  district,  and  was  not  in  a 
position  to  know  where  Mr.  Kelly  could  be  used  or  whom  he  could  displace. 

This  information  was  in  the  possession  of  the  local  chairman,  and  he  should 
have  arranged  for  the  transfer. 

It  will  be  observed  that  although  Mr.  Kelly  was  cut  off  at  Muskogee  on 
March  12,  the  order  of  the  local  chairman  for  placement  was  not  issued  until 
March  21,  and  even  then  it  was  vague,  indefinite,  and  not  addressed  to  any  offi- 
cer of  the  carrier  but  to  representatives  of  the  organization.  Mr.  Kelly  was 
given  a service  letter  covering  his  employment  on  the  McAlester  district.  He 
was  out  of  the  service  at  time  he  made  application  to  the  superintendent  for 
transportation,  and  as  his  request  was  so  indefinite  and  there  was  no  certainty 
of  his  employment  at  Oklahoma  City,  the  request  was  declined. 

Under  existing  conditions  and  practices  whereby  the  organizations  had 
charge  of  the  handling  of  men,  it  was  not  the  duty  of  the  superintendent  at 
Muskogee  to  look  over  the  fourth  district  to  see  what  junior  employees  could 
be  displaced  by  Mr.  Kelly.  This  was  the  business  of  the  organization. 

There  is  no  obligation  on  the  part  of  the  carrier  to  issue  transportation  in 
such  cases,  and  no  agreement  to  assume  penalty  where  it  is  not  done.  If  Mr. 
Kelly  was  eligible  to  service  at  Oklahoma  City,  he  should  have  gone  there — 
this  being  on  another  superintendent’s  district — instead  of  losing  time  around 
Muskogee,  where  he  was  cut  off  the  board  account  of  there  being  no  work. 

The  very  most  that  could  have  been  claimed  in  this  case  would  have  been 
a refund  of  the  fare  paid  from  Muskogee  to  Oklahoma  City,  and  this  would 
have  been  granted  if  requested  by  the  superintendent  under  whom  Kelly  was 
employed  or  by  his  organization  representative.  (Transcript  of  proceedings, 
Docket  No.  3095,  pp.  6-9.) 


Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DISSENTING  OPINION 

The  rules  of  the  agreement  require  that  the  number  of  men  on  the 
board  will  be  reduced  when  the  men  do  not  make  a certain  amount 
of  mileage.  Other  rules  specifically  require  that  when  reductions 
in  force  are  made  senior  men  are  to  be  retained  and  junior  men  are 
to  be  taken  off  the  board. 

Muskogee  is  a terminal  on  what  is  known  as  the  fourth  district; 
Parsons  is  where  the  main  supply  of  men  are  maintained ; there  are 
12  outlying  points  comprising  the  district. 

The  following  statements  made  by  the  representatives  of  the  em- 
ployees at  the  hearing  conducted  by  the  Railroad  Labor  Board  were 
substantially  uncontradicted  by  the  carrier. 

The  senior  men  naturally  all  work  out  at  Parsons,  Kans. ; the  junior  men  are 
forced  to  the  outlying  points  because  they  are  more  undesirable  posts  and 
away  from  the  home  terminal.  When  the  extra  list  is  reduced  at  one  point, 
the  men  look  around  over  the  entire  district  and  see  just  who  is  working  at 
the  different  points;  then  they  have  the  right  to  go  to  any  of  those  outlying 
points,  where  men  their  junior  are  working,  and  displace  the  junior  men. 
So,  in  the  final  analysis,  the  junior  man  is  the  man  who  is  reduced  from 
service  entirely. 

It  was  necessary  to  reduce  the  extra  list  at  Muskogee  in  order  that  the  men 
could  make  their  mileage,  to  conform  with  the  schedule  provisions.  Mr. 
Kelly  did  not  have  seniority  enough  to  remain  on  the  extra  list  at  Muskogee, 
but  there  were  men  his  junior  at  Oklahoma  City,  and  I think  further  investi- 
gation developed  the  fact  that  were  men  his  junior  at  some  other  points. 
He  did  just  what  had  always  been  done.  The  assistant  local  chairman  at 
Muskogee  gave  him  a letter  to  the  local  chairman  at  Parsons,  advising  that  he 
had  been  cut  off  the  list  at  Muskogee  and  was  entitled  to  take  an  assignment 
at  any  point  on  the  fourth  seniority  district  provided  the  men  his  junior  were 
working  at  that  point. 

He  decided  to  go  to  Oklahoma  City  and  take  an  assignment  on  the  extra 
list  out  of  that  point.  He  went  up  to  the  superintendent’s  office,  and  requested 
transportation  to  Oklahoma  City  as  had  always  been  done.  The  chief  clerk 
denied  him  the  transportation,  and  said,  “ you  are  cut  off  the  board ; you  are 
out  of  the  service,  and  you  can’t  have  it.”  He  got  the  assistant  local  chairman 
and  took  him  up  there,  and  he  requested  transportation  for  Mr.  Kelly,  and  it 
was  denied  him.  I want  to  say,  Mr.  Examiner,  that  I have  been  on  the  Mis- 
souri-Kansas-Texas  lines  for  20  years,  and  this  is  the  first  case  of  this  kind 
that  I have  ever  heard  of.  It  has  always  been  handled  in  the  same  manner  in 
which  this  case  was  handled.  (Transcript  of  proceedings,  Docket  3095,  pp. 
14-15.) 

The  carrier,  on  pages  8 and  9 of  the  transcript  of  proceedings, 
gives  several  reasons  to  justify  its  position:  (1)  That  Kelly  was 
given  a service  letter  covering  his  employment  on  the  McAlester  dis- 
trict and  was  out  of  the  service  at  the  time  of  his  application  to  the 
superintendent  for  transportation;  (2)  that  his  request  was  so  in- 
definite and  there  being  no  certainty  of  his  employment  at  Oklahoma 
City,  the  request  was  denied;  (3)  under  existing  conditions  and  prac- 
tice whereby  the  organization  had  charge  of  the  handling  of  men, 
it  was  not  the  duty  of  the  superintendent  at  Muskogee  to  look  around 
over  the  fourth  district  to  see  what  junior  employees  could  be  dis- 
placed by  Mr.  Kelly ; (4)  this  was  the  business  of  the  organization ; 
(5)  there  is  no  obligation  on  the  part  of  the  carrier  to  issue  trans- 
portation in  such  cases  and  no  agreement  to  assume  penalty  where 
it  is  not  done;  (6)  if  Mr.  Kelly  was  eligible  to  service  at  Oklahoma 
City,  he  should  have  gone  there  instead  of  losing  time  around  Mus- 
kogee where  he  was  cut  off  account  of  there  being  no  work;  (7)  the 
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very  most  that  could  be  claimed  in  this  case  would  be  a refund  of  the 
fare  paid  from  Muskogee  to  Oklahoma  City  and  this  would  have 
been  granted  if  requested  by  the  superintendent  under  whom  Mr. 
Kelly  was  employed,  or  by  his  organization  representative. 

The  statements  of  the  carrier  should  leave  no  room  for  doubt  as 
to  their  responsibility  for  the  loss  of  time  suffered  by  Mr.  Kelly. 
Every  one  of  the  seven  reasons  above  referred  to  are  obvious  attempts 
to  justify  conduct  indefensible  under  the  rules  of  the  existing  agree- 
ment, as  well  as  the  practices  thereunder. 

(1)  Under  the  circumstances  of  this  case,  who  ever  heard  of  a 
carrier  denying  an  employee  transportation  to  the  point  where  it 
was  necessary  for  him  to  report  in  order  to  assert  his  seniority 
rights  ? And  the  excuse  is  given  that  a service  letter  was  given  Mr. 
Kelly  and  he  was  out  of  the  service.  If  this  is  true,  the  carrier  alone 
was  responsible.  (2)  The  carrier  asserts  that  the  request  was  indefi- 
nite, but  in  just  what  respect  the  carrier  does  not  say.  It  is  self- 
evident  that  a request  for  transportation  from  Muskogee  to  Okla- 
homa City,  in  order  to  displace  a junior  man,  embodies  nothing  that 
can  be  construed  as  indefinite.  (3)  Mr.  Kelly  individually,  and  sub- 
sequently Mr.  Kelly  and  the  local  representative  of  the  organization 
personally,  requested  the  transportation.  No  request  was  made  on 
any  official  of  the  carrier  to  determine  the  point  on  the  fourth  dis- 
trict to  which  Mr.  Kelly’s  seniority  entitled  him  to  displace  a junior 
man.  (4)  The  organization  did  all  that  it  could  do  when  the  point 
was  named  and  the  transportation  requested.  The  carrier  controls 
the  issuance  of  transportation,  not  the  organization  representing  the 
employees.  (5,  6,  and  7)  The  agreement  provides  that  senior  men 
shall  have  the  right  to  displace  junior  men  when  the  board  is  re- 
duced, and  no  practical  railroad  official,  within  the  knowledge  of  the 
undersigned,  has  ever  assumed  that  the  employees  should  be  required 
or  expected  to  pay  their  fare  from  point  to  point  in  order  to  assert 
their  seniority  rights. 

The  position  of  the  carrier  is  perfectly  absurd,  and  we  believe 
without  precedent.  The  decision  of  the  majority  is  unwarranted 
and  without  precedent. 

The  vote  to  sustain  the  carrier  was  as  follows : Ayes,  Messrs.  Hig- 
gins, Hanger,  Elliott,  Baker,  and  Hooper;  noes,  Messrs.  Wharton, 
McMenimen,  Grable,  and  Morrow. 

A.  O.  Wharton. 

W.  L.  McMenimen. 
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Chicago,  III.,  March  2J/,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  New  York  Central  Railroad  Co.  (Lines  East  and 
West) 

Question. — Dispute  between  the  New  York  Central  Kailroad  Co. 
(lines  east  and  west)  and  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  as 
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to  the  application  of  Decision  No.  2776  (VI,  R.  L.  B.  4),  dated 
January  16,  1925. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — It  is  the  contention  of  the  employees  that  the  increase 
provided  in  Article  II  of  Decision  No.  277G  shall  be  added  to  the  rates 
negotiated  between  the  New  York  Central  Railroad  Co.  and  the  Brotherhood 
of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees which  were  effective  as  of  July  1,  1923. 

We  further  contend  that  as  the  New  York  Central  employees  were  not 
affected  by  Decision  No.  1986  (IV,  R.  L.  B.  681),  they  should  receive  the  in- 
crease provided  for  in  Decision  No.  2776.  We  also  contend  that  the  rates 
established,  effective  July  1,  1923,  constitute  authorized  rates  of  the  United 
States  Railroad  Labor  Board,  as  the  terms  of  settlement  were  furnished  to 
the  board  and  in  our  opinion  were  an  adjustment  of  inequalities  of  rates  as 
compared  with  other  railroads  in  adjacent  territory. 

If  Decision  No.  2776  is  not  added  to  these  rates,  it  results  in  the  undoing 
of  all  the  good  accomplished  by  the  settlement  of  July  1,  1923,  and  also  tends 
to  destroy  the  effectiveness  of  the  provisions  of  section  301  of  the  transporta- 
tion act  of  1920. 

Carriers  position. — A request  for  increases  in  the  rates  of  the  classes  of 
employees  covered  by  Decision  No.  2776  was  presented  to  the  New  York  Cen- 
tral Railroad  Co.  by  the  Brotherhood  of  Railway  and  Steamship  Clerks  early 
in  1923.  Negotiations  were  entered  into  and  settlement  reached,  effective 
July  1,  1923,  which  provided  for  increasing  the  then  existing  rates  of  all  classes 
involved. 

The  only  rates  heretofore  established  by  the  Railroad  Labor  Board  for 
these  classes  of  employees  are  those  established  by  Decisions  Nos.  1074  (III, 
R.  L.  B.  486)  and  1621  (IV,  R.  L.  B.  116).  If  the  increases  in  Decision  No. 
2776  were  added  to  the  rates  “ heretofore  established  by  the  board  for  the  speci- 
fic classes  of  employees  involved  on  this  dispute,”  it  would  result  in  a ma- 
terial reduction  in  the  compensation  of  the  employees  affected. 

The  November,  1924,  pay  roll  of  the  New  York  Central  Railroad  for  the 
classes  of  employees  involved  in  this  dispute  exceeded  by  $117,996  what  it  would 
have  been  had  the  Railroad  Labor  Board  rates  of  Decisions  Nos.  1074  and  1621 
been  in  effect.  Based  on  this  same  month,  Decision  No.  2776  would  have  pro- 
duced a pay  roll  of  $79,649  in  excess  of  the  pay  roll  at  the  board  rates  estab- 
lished by  Decisions  Nos.  1074  and  1621. 

From  the  above  it  will  be  seen  that  during  November,  1924,  the  employees 
received,  under  the  negotiated  settlement,  $38,347  more  than  they  would  have  re- 
ceived had  Decision  No.  2776  been  in  effect. 

Interpretation  2 to  Decision  No.  2 of  the  board  (I,  R.  L.  B.  79),  defining  the 
phrase  in  Decision  No.  2 reading  “ The  rates  established  by  or  under  the  author- 
ity of  the  United  States  Railroad  Administration,”  stated  that  the  increases 
provided  in  Decision  No.  2 were  to  be  added  to  rates  in  effect  at  the  termination 
of  Federal  control  and  were  not  to  be  added  to  rates  which  had  been  increased 
between  the  termination  of  Federal  control  and  the  effective  date  of  Decision 
No.  2. 

The  board  made  a similar  interpretation  to  Decision  No.  1986  (Interpretation 
1),  when  they  defined  the  language  in  that  decision  reading,  “Each  of  the  car- 
riers party  to  this  dispute  shall  make  increase  in  the  rates  heretofore  estab- 
lished by  the  authority  of  the  Railroad  Labor  Board  for  the  specific  classes 
named.” 

Decision  No.  2776  itself,  in  the  opinion,  on  page  3,  indicates  that  it  was  the 
intent  of  the  board  to  extend  to  employees  not  affected  by  Decision  No.  1986 
the  same  treatment  as  that  accorded  employees  who  were  increased  by  Decision 
No.  1986,  and  it  is  clear  that  the  board  did  not  intend  to  make  further  increases 
in  the  rates  of  employees  who,  through  negotiation,  were  enjoying  increases 
equal  to  or  in  excess  of  those  established  by  Decision  No.  1986. 

The  management  holds  that  because  of  the  fact  that  the  negotiated  increases 
made  effective  on  the  New  York  Central  Railroad  as  of  July  1,  1923,  for  every 
class  included  in  Docket  4214  equal  or  exceed  the  increases  fixed  by  Decision 
No.  2776,  no  further  adjustments  are  required  by  this  decision. 
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Decision. — It  is  the  intent  of  Decision  No.  2776  to  apply  the  in- 
creases named  in  that  decision  to  the  rates  of  pay  heretofore  estab- 
lished by  the  board  for  the  specific  classes  of  employees  involved  in 
the  dispute,  excepting  where  the  classes  of  employees  were  increased 
by  Decision  No.  1986.  It  is  noted,  however,  that  the  increases  in  the 
rates  of  pay  negotiated  between  the  New  York  Central  Railroad  Co. 
and  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  equal  or  exceed  the  in- 
creases named  in  Decision  No.  2776,  and  therefore  no  further  in- 
creases in  the  rates  of  pay  of  the  employees  are  necessary  under  that 
decision. 

DISSENTING  OPINION 

I dissent  from  the  decision  of  the  majority,  because  I believe  they 
are  clearly  without  authority,  under  the  transportation  act,  1920,  in 
setting  aside  the  result  of  negotiations  conducted  strictly  in  accord 
with  the  plain  intent  and  direct  mandate  of  the  law,  as  well  as  fixing 
rates  of  pay  predicated  on  the  first  and  subsequent  wage  decisions  of 
the  board,  some  of  which  did  not  apply  to  the  employees  directly  con- 
cerned in  this  dispute. 

A.  O.  Wharton. 

I concur  in  the  above  dissenting  opinion. 

E.  F.  Grable. 


DECISION  NO.  3179.— DOCKET  3112 
Chicago,  III.,  March  2Jf,  1925 

Order  of  Railway  Conductors  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  Conductor  J.  O.  Halseth,  eastern  division, 
for  100  miles,  because  of  not  being  used  on  his  regular  assignment 
February  23,  1922. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Conductor  Halseth  is  assigned  to  way-freight 
train  No.  25,  which  runs  west  from  Altoona,  Wis.  February  23,  1922,  this 
train  was  annulled  on  account  of  snowstorm. 

Employees'  position. — Conductor  Halseth  is  a regularly  assigned  conductor 
on  trains  25  and  26,  out  of  Altoona.  On  the  morning  in  question,  February 
23,  1922,  train  No.  25  was  annulled  on  account  of  snow  conditions,  but  all 
passenger  and  some  freight  trains  were  run  on  that  date. 

Conductor  Halseth  was  not  allowed  a day  for  February  23,  and  we  contend 
that  where  other  trains  were  run  in  that  territory  it  could  not  be  said  that 
an  act  of  Providence  prevented  the  operation  of  his  train. 

Carrier's  position. — J.  O.  Halseth  was  regularly  employed  as  brakeman  on 
way-freight  trains  Nos.  25  and  26,  scheduled  to  run  daily  except  Sunday. 
On  February  4,  1922,  Saturday,  the  regular  conductor  laid  off  and  Halseth 
acted  as  conductor  February  6 to  24,  inclusive,  except  on  Sundays  and  Feb- 
ruary 23.  The  regular  conductor  resumed  work  on  February  25,  Monday. 
Halseth  acted  as  brakeman  on  these  trains  February  1,  2,  3,  4,  25,  27,  and  28, 
or  balance  of  the  month. 

On  the  evening  of  February  22  a snowstorm  began.  It  did  not  appear  that 
it  was  going  to  stop  the  running  of  trains  and  a light  freight  train  (1,100 
tons — half  tonnage)  was  sent  west  from  Altoona  at  12.30  a.  m.,  February  23. 

The  storm  became  worse  after  midnight,  and  the  train  above  referred  to 
stuck  in  the  snow  west  of  Roberts.  All  freight  trains  were  tied  up  or  annulled, 
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all  passenger  trains  were  given  double-headers,  and  snowplows  were  run  ahead 
of  passenger  trains.  This  required  that  way-freight  train  No.  25  on  that 
date  be  annulled.  Through  an  act  of  Providence  it  was  impossible  to  per- 
form service  on  way-freight  train  No.  25  that  day  and  under  the  provisions  of 
Article  VII  (a)  of  Supplement  25  to  General  Order  No.  27  of  the  United 
States  Railroad  Administration  the  guaranty  for  a day’s  pay  does  not  apply. 

Opinion. — Under  the  provisions  of  Article  VII  ( a ) of  Supple- 
ment 25  to  General  Order  No.  27,  the  action  of  the  carrier  in  annul- 
ling local  freight  train  No.  25,  February  23,  1922,  by  reason  of 
severe  snowstorm  was  justified. 

Decision . — Claim  denied. 
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Chicago , III.,  March  24,  1925 

Order  of  Railway  Conductors  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  D.  C.  Campbell,  conductor,  eastern  division, 
for  100  miles  for  trip  from  Altoona  to  Eau  Claire,  Wis.,  June  4,  1922. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Conductor  Campbell  and  crew  handled  a circus 
train  from  Marshfield  to  Eau  Claire. 

Employees'  position. — Section  1 of  the  agreement  of  March  1,  1921,  desig- 
nates Altoona  as  a terminal  for  all  classes  of  service  other  than  passenger. 
Section  10  of  same  agreement  provides — 

“ Except  as  otherwise  provided  in  this  agreement,  or  in  the  hours-of-service- 
law  agreements,  crews  will  be  paid  continuous  time  or  miles  between  ter- 
minals, with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 

We  claim  that  when  Conductor  Campbell  had  arrived  at  Altoona  he  had 
completed  a trip  between  two  designated  terminals,  and  when  required  to  make 
a short  turn-around  trip  he  began  a new  day. 

Carrier's  position. — Claim  is  made  under  agreement  of  March  1,  1921,  sec- 
tions 1 and  10,  copy  of  which  is  submitted  herewith. 

Section  9 explains  how  crews  handling  circus  trains  are  compensated. 

This  was  the  last  move,  as  this  circus  train  was  received  from  Chicago  & 
North  Western  Railway  at  Marshfield  and  handled  over  our  line  to  Eau  Claire, 
at  which  point  it  was  unloaded  by  us  and  cars  delivered  to  “ Soo  ” line  for 
reloading,  being  reloaded  on  their  line  for  movement  over  their  line. 

Section  1 of  the  agreement  of  March  1,  1921,  was  complied  with,  in  that 
Altoona  yard  includes  Eau  Claire.  It  is  one  yard,  limits  of  which  are  defined 
in  regular  manner  in  time  card  under  “Yard  limits,”  page  9,  paragraph  3,  as 
follows : 

Distance  in  feet 

Station  from  outer  switches 

Altoona-Eau  Claire 6,  000  feet  east. 

Do 3,  515  feet  west. 

Do 8,  542  feet  north. 

Conductor  Campbell  and  crew  were  handling  a circus  train  from  Marshfield 
lo  Eau  Claire,  which  is  within  the  limits  of  Altoona-Eau  Claire  yard.  In  doing 
so  they  did  not  go  outside  of  or  beyond  yard  limits  after  arrival  at  yard,  but 
simply  placed  the  train  on  a designated  track  in  the  yard  on  arrival,  and  are 
to  be  paid  from  time  required  to  report  for  duty  until  the  time  they  were 
relieved  from  duty,  under  Articles  VI  and  XI  of  Supplement  25  to  General 
Order  No.  27. 

Decision. — Evidence  submitted  shows  that  Eau  Claire  is  included 
in  Altoona  yard  limit.  Claim  for  pay  for  100  additional  miles  for 
trip  from  Altoona  to  Eau  Claire  is  not  justified,  and  is  therefore 
denied. 
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DECISION  NO.  3181.— DOCKET  3120 

Chicago,  III.,  March  2Jj,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Conductor  Allen  and  crew,  western  division, 
for  93  miles,  February  23,  1922. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Conductor  Allen  was  called  for  duty  at  Western 
Avenue,  St.  Paul,  Minn.,  at  10  a.  m.  He  was  held  on  duty  until  4.03  p.  m., 
and  was  then  used  to  relieve  the  crew  on  passenger  train  No.  2 account  of 
the  hours-of-service  law.  He  ran  train  No.  2 from  Western  Avenue,  St.  Paul 
to  Minneapolis,  Minn.,  a distance  of  12.3  miles. 

Employees'  position. — On  February  23,  1922,  Conductor  Allen  and  crew 
called  to  report  at  Western  Avenue  to  deadhead  on  train  No.  3.  They  re- 
ported, and  after  being  on  duty  six  hours  and  three  minutes  the  train  on 
which  they  were  to  deadhead  was  abandoned,  and  they  were  then  used  to  run 
train  No.  2 to  Minneapolis. 

Section  6,  Article  III,  of  the  schedule,  reads : 

“ When  crews  report  for  duty  after  having  been  called  to  go  out,  and  for 
any  cause  train  was  abandoned  or  crew  changed,  they  shall  receive  com- 
pensation for  time  on  duty,  such  compensation  to  be  not  less  than  one-fourth 
day.” 

On  this  particular  date,  the  train  on  which  the  crew  was  called  to  deadhead 
was  abandoned,  and  instructions  to  the  crew  were  changed;  therefore,  they 
should  be  paid  for  time  held  in  accordance  with  the  above  rule,  separate  and 
independent  of  the  trip.  Being  on  duty  six  hours  and  three  minutes,  they  are 
entitled  to  76  miles. 

They  were  then  used  to  run  train  No.  2 from  Western  Avenue,  St.  Paul,  to 
Minneapolis.  As  this  trip  is  separate  and  independent  of  the  other,  they 
should  be  paid  for  100  miles. 

Carrier's  position. — Claim  is  based  on  Conductor  Allen  and  crew  having 
been  called  to  deadhead  on  train  No.  3.  This  is  not  correct,  as  the  instruc- 
tions of  the  train  dispatcher,  which  were  sent  to  the  Western  Avenue  yard 
office,  read: 

“ Please  call  train  and  engine  crew  at  Western  Avenue,  10  a.  m.,  to  dead- 
head on  No.  3 if  needed.” 

On  the  morning  of  February  23,  1922,  a bad  storm  was  raging.  Freight 
trains  Nos.  24  and  18  were  in  the  snow  between  Western  Avenue  and  Mendota, 
4.4  miles  from  Western  Avenue.  Each  train  had  stock  (over  40  cars  in 
the  two  trains ) , and  each  train  had  a double-header  engine.  It  was  impossible 
to  tell  when  we  could  get  them  out  of  the  snow,  and  it  became  apparent 
that  passenger  trains  delayed  on  this  account  would  also  need  relief  account 
of  the  hours  of  service  law,  making  it  necessary  to  order  crews  to  be  used 
as  relief  crews. 

E.  A.  Bergstom  was  first  out,  and  he  was  ordered  to  deadhead  out  on 
train  No.  5 to  relieve  train  No.  24.  On  account  of  the  line  being  blocked, 
train  No.  5 could  not  go  out,  and  Mr.  Bergstrom  deadheaded  out  on  the 
yard  engine  and  relieved  the  crew  on  train  No.  18. 

Conductor  Houck  and  crew  were  called  for  relief  work  at  9 a.  m.,  intend- 
ing to  deadhead  out  on  passenger  trains  Nos.  5 or  3.  As  Nos.  5 and  3 
could  not  be  run  via  that  line,  they  were  returned  to  Minneapolis  and  sent 
out  over  tjie  Minneapolis  & St.  Louis  Railroad  to  Merriam,  Wis.,  from  which 
point  they  proceeded  over  our  line  west. 

Conductor  Houck  and  crew  having  been  ordered  for  relief  crew  with  the 
intention  of  deadheading  from  Western  Avenue  to  relieve  a passenger  train, 
remained  at  Western  Avenue  owing  to  their  returning  to  Minneapolis  and 
running  via  the  Minneapolis  & St.  Louis  Railroad,  and  on  arrival  there 
relieved  the  crew  on  passenger  train  No.  10,  which  they  took  to  Minneapolis. 
Conductor  Allen  and  crew  having  been  called  to  be  at  Western  Avenue  at 
10  a.  m.  to  deadhead  on  train  No.  3 if  needed,  could  not  be  sent  out  on 
No.  3 owing  to  No.  3’s  returning  from  Western  Avenue  to  Minneapolis  and 
running  via  the  Minneapolis  & St.  Louis  Railroad.  They  remained  on  duty 
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at  Western  Avenue,  relieving  the  crew  on  passenger  train  No.  2 on  its 
arrival,  and  ran  passenger  train  No.  2 from  Western  Avenue  to  Minneapolis, 
a distance  of  12.3  miles,  for  which  they  were  allowed  continuous  time  from 
the  time  ordered  to  report  for  duty  until  finally  released  from  duty  at  through- 
freight  rates. 

They  were  called  to  report  for  duty  at  Western  Avenue  at  10  a.  m.,  were 
on  duty  at  Western  Avenue,  subject  to  duty,  until  4.03  p.  m.,  left  Western 
Avenue  with  passenger  train  No.  2 at  4.03  p.  m.,  were  released  at  Minne- 
apolis at  5.25  p.  m.  They  were  on  duty  7 hours  and  25  minutes,  made  12.3 
miles,  and  were  allowed  a minimum  day. 

The  employees  claim  that  under  section  6 of  Article  III  they  should  be 
paid  for  the  time  held  separately  and  independently  of  the  trip. 

In  this  case  the  instructions  of  the  train  dispatcher  read,  as  above  shown, 
to  be  “ at  Western  Avenue  at  10  a.  m.  to  deadhead  on  No.  3 if  needed.” 

As  train  No.  3 did  not  run,  they  were  not  instructed  to  deahead,  but 
remained  on  duty  for  such  service  as  they  might  be  needed,  and  were  paid 
far  a minimum  day  which  was  greater  than  the  actual  time  on  duty. 
(Transcript  of  proceedings,  Docket  No.  3120,  pp.  3-6.) 

Decision. — The  Railroad  Labor  Board  decides  that  under  the 
facts  and  circumstances  of  this  particular  ca.se  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3182.— DOCKET  3123 

Chicago,  III.,  March  2Jf,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  J.  Quinn,  conductor,  for  180  miles  at 
through-freight  rates  on  train  No.  6,  June  28,  1920. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Between  Minneapolis,  Minn.,  and  Wyeville,  Wis., 
a junction  point  on  the  Chicago  & North  Western  Railway,  passenger  trains 
Nos.  5,  6,  21,  and  22  are  run  daily  by  five  crews — on  Nos.  5,  6,  and  22,  between 
Minneapolis  and  Wyeville,  180.2  miles,  and  on  No.  21,  182.2  miles,  because  of 
No.  21  running  via  Black  River  Falls,  Wis. 

On  June  28,  1920,  by  reason  of  it  being  necessary  to  run  train  No.  6 in  two 
sections,  the  man  who  stood  for  No.  6 ran  the  first  section,  and  the  next  man 
out,  Mr.  Quinn,  ran  the  second  section,  which  consisted  of  No.  6's  regular 
train  and  equipment. 

Employees ’ position. — The  employees  base  their  claim  on  the  grounds  that 
the  extra  service  required  of  these  crews  was  not  in  compliance  with  the  pro- 
visions of  Article  IV,  Supplement  25  to  General  Order  No.  27,  which  states 
when  and  how  extra  service  may  be  required  of  crews  to  make  up  their 
monthly  guaranty. 

Conductor  Quinn  and  crew  stood  to  go  out  on  train  No.  22,  June  29,  but  on 
account  of  the  crew  which  stood  to  go  out  on  train  No.  6,  June  28,  having  been 
used  on  an  extra  passenger  train  which  ran  as  first  No.  6 that  night,  Conductor 
Quinn  and  crew  were  called  out  of  their  regular  turn  to  run  train  No.  6 on 
June  28,  1920. 

Under  Supplements  16  and  25  and  the  generally  accepted  practice,  it  was 
agreed  to  and  understood  that  the  extra  service  which  could  be  absorbed  to 
make  up  the  monthly  money  guarantee  must  be  obtained  between  the  regular 
hours  of  assignment  or  before  and  after  said  regular  assignments,  and  that 
men  should  not  be  taken  off  of  regular  assignments  for  the  purpose  of  getting 
service  to  make  up  the  guaranty. 

Carrier's  position. — On  June  4,  1918,  a pool  of  passenger  runs  was  estab- 
lished as  Nos.  5,  6,  21,  and  22,  on  the  eastern  division,  between  Minneapolis 
and  Wyeville,  a junction  point  on  the  Chicago  & North  Western  Railway. 
The  distance  was  180.2  miles  on  Nos.  5,  6,  and  22,  and  182.2  miles  on  No.  21 
because  of  No.  21  running  via  Black  River  Falls.  Five  crews  were  assigned  to 
this  pool  of  four  runs. 
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We  contend  that  these  men  were  assigned  to  the  pool  of  runs — Conductor 
Quinn  was  only  used  to  run  one  of  the  trains  in  the  regular  pool  to  which 
assigned,  handling  the  regular  business  of  the  run  in  wrhich  pool  the  men  are 
assigned — that  they  run  first  in  first  out,  or  in  rotation  in  the  pool,  and  were 
never  assigned  to  any  particular  run  in  the  pool ; that  the  only  case  in  which 
they  claim  they  did  not  run  first  in  first  out  wTas  the  one  cited  account  delay 
on  Chicago  & North  Western  Railway  changing  the  usual  manner  of  trains 
coming  to  us  at  Wyeville  and  in  which  they  departed  from  the  usual  first  in 
first  out  of  their  own  volition  and  without  knowledge  or  instructions  to  do  so. 

The  employees’  claim  is  based  on  the  provisions  of  Article  IV,  Supplement  25 
to  General  Order  27,  as  to  how  and  when  extra  service  may  be  required  of 
crews  to  make  up  their  monthly  guaranty.  Article  IV  of  Supplement  25  reads, 
in  part,  as  follows : 

“ Extra  service  may  be  required  sufficient  to  make  up  these  guaranties,  and 
may  be  made  between  regular  trips,  or  may  be  made  on  lay-off  days,  or  may 
be  made  before  or  after  completion  of  the  trip.  If  extra  service  is  made  be- 
tween trips  which  go  to  make  up  a day’s  assignment,  such  extra  service  will  be 
paid  for  on  the  basis  of  miles  or  hours,  whichever  is  the  greater,  with  a mini- 
mum of  one  hour.  Extra  service  before  or  after  the  completion  of  a day’s  work 
will  pay  not  less  than  the  minimum  day.” 

We  do  not  consider  that  Article  IV  applies  to  this  case.  Mr.  Quinn  was  not 
used  for  the  purpose  of  having  him  make  the  guaranty,  and,  as  shown  above, 
he  did  not  increase  the  actual  mileage  made  by  reason  of  moving  up  one  run 
in  the  pool.  The  question  of  guaranty  only  came  up  when  Conductor  Quinn’s 
case  was  presented.  We  call  attention  to  question  33  of  interpretation  1 to 
Supplement  25  to  General  Order  27,  which  reads  as  follows : 

“ Question  83. — May  regularly  assigned  men  in  passenger  service  making 
less  than  the  monthly  guaranty  be  used  in  performing  as  extra  service  work 
regularly  performed  by  other  men  regularly  assigned  in  their  own  class  who 
are  laying  off  on  their  own  accord? 

“ Decision. — Yes ; until  guaranty  has  been  absorbed.  Regular  men  may  not 
be  required  to  lay  off  to  permit  use  of  men  making  less  than  the  guaranty.” 

This  would  indicate  that  regular  men  may  be  used  to  take  the  place  of  other 
men  in  the  same  pool  to  absorb  guaranty,  except  that  regular  men  may  not 
be  required  to  lay  off  to  permit  the  use  of  other  men  making  less  than  the 
guaranty. 

This  would  also  seem  to  permit,  as  in  this  case,  men  in  a pool  making  less 
than  the  guaranty,  if  required  to  handle  an  additional  section  of  one  of  their 
runs,  to  be  so  used  until  guaranty  is  absorbed. 

We  feel  that  payment  of  4,330  actual  miles  and  386  miles  to  make  up  the 
guaranty,  a total  of  4,716  miles,  in  June,  1920,  to  Conductor  Quinn,  is  proper 
payment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3183.— DOCKET  3153 

Chicago,  III.,  March  2)t,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Burlington  & Quincy  Railroad  Co. 

Question. — Request  of  the  employees  that  the  first-trick  telephoner 
at  Bristol  Tower  be  relieved  of  going  from  the  tower  to  the  depot 
on  Sundays  to  sell  tickets  for  trains  Nos.  11  and  22,  and  to  receive 
and  dispatch  express,  baggage,  and  mail  when  there  is  any  to  handle. 

Statement . — The  joint  submission  filed  with  the  Railroad  Labor 
Board  on  this  dispute  contains  the  following : 

At  Bristol,  111.,  the  carrier  maintains  a depot  and  a tower. 

An  “ agent-telegrapher  ” is  located  at  the  depot,  while  three  telephoners,  des- 
ignated as  first,  second,  and  third  telephoners,  who  handle  levers,  messages, 
train  orders,  etc.,  are  located  at  the  tower. 
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On  Sundays  the  first-trick  operator  is  required  to  leave  the  tower,  go  to  the 
depot,  and  sell  tickets  for  trains  Nos.  11  and  22,  and  to  receive  and  dispatch 
express,  baggage,  and  mail,  if  there  is  any. 

Employees'  position, — The  position  of  first-trick  telephoner  at  Bristol  Tower 
is  a telephone-lever  job,  and  was  assigned  to  the  present  incumbent  in  accord- 
ance with  rule  29  of  the  present  telegraphers’  agreement.  It  does  not  carry 
with  it  the  duties  of  selling  tickets  and  receiving  and  dispatching  express, 
baggage,  or  mail.  Therefore,  it  is  the  contention  of  the  employees  that  it  is 
a violation  of  the  intent  of  the  telegraphers’  agreement  for  the  carrier  to  re- 
quire this  employee  to  leave  his  regular  assigned  position  and  go  to  the  depot 
office  to  perform  work  of  a different  character  in  order  to  relieve  them  of  the 
necessity  of  bringing  the  agent  on  duty  to  discharge  his  regular  assigned  duties. 

Carrier's  position. — The  practice  is  not  improper  under  the  schedule,  and 
there  is  no  justification  for  complaint. 

Decision. — The  Railroad  Labor  Board  decides  that  there  has  been 
no  violation  of  the  schedule  in  this  case,  and,  therefore,  the  position 
of  the  carrier  is  sustained. 


DECISION  NO.  3184. — DOCKET  3154 

Chicago,  III.,  March  24,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Burlington  & Quincy  Railroad  Co. 

Question. — Request  of  the  employees  that  the  first-trick  telephoner 
at  Somonauk  tower  be  relieved  of  going  from  the  tower  to  the  depot 
on  Sundays  to  sell  tickets  for  trains  11  and  22  and  receive  and  dis- 
patch express,  baggage,  and  mail,  when  there  is  any  to  handle. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  on  this  dispute  contains  the  following : 

At  Somonauk,  111.,  the  carrier  maintains  a depot  and  a tower. 

An  agent-operator  is  located  at  the  depot,  while  three  telegraphers,  desig- 
nated as  first,  second,  and  third  operators,  who  handle  levers,  messages,  train 
orders,  etc.,  are  located  at  the  tower. 

On  Sundays  the  first-trick  operator  is  required  to  leave  his  position  in  the 
tower  and  go  to  the  depot  to  sell  tickets,  receive  and  forward  express,  baggage, 
and  mail,  if  any,  for  trains  Nos.  11  and  22. 

Employees'  position. — The  position  of  first-trick  operator  at  Somonauk 
tower  is  a telegraph-lever  job  and  was  assigned  to  the  present  incumbent  in 
accordance  with  rule  29  of  the  present  telegraphers’  agreement.  It  does  not 
carry  with  it  the  duties  of  selling  tickets  and  receiving  and  dispatching  ex- 
press, baggage,  or  mail.  Therefore,  it  is  the  contention  of  the  employees  that 
it  is  a violation  of  the  intent  of  the  telegraphers’  agreement  for  the  carrier  to 
require  this  employee  to  leave  his  regular  assigned  position  and  go  to  the  depot 
office  to  perform  work  of  a different  character  in  order  to  relieve  them  of  the 
necessity  of  bringing  the  agent  on  duty  to  discharge  his  regular  assigned 
duties. 

Carrier's  position. — The  practice  is  not  improper  under  the  schedule,  and 
there  is  no  justification  for  complaint. 

Decision. — The  Railroad  Labor  Board  decides  that  there  has  been 
no  violation  of  the  schedule  in  this  case,  and,  therefore,  the  position 
of  the  carrier  is  sustained. 


DECISION  NO.  3185.— DOCKET  3164 

Chicago,  IU.,  March  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Texas  & Pacific  Railway  Co. 

Question. — Dispute  concerning  bulletined  position  not  being 
assigned  to  senior  applicant. 
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Statement. — On  May  1,  1921,  position  of  head  timekeeper  in  the 
superintendent’s  office,  Fort  Worth,  Tex.,  was  bulletined.  Bids  were 
submitted  by  Monroe  Dawkins,  seniority  date  May  22,  1913,  and 
F.  M.  Conder,  seniority  date  August  1,  1916.  Mr.  Conder  was 
assigned  to  the  position.  The  promotion  rule  in  effect  reads  as 
follows : 

Rule  6.  Promotion  basis. — Employees  covered  by  these  rules  shall  be  in  line 
for  promotion.  Promotion  shall  be  based  on  seniority,  fitness,  and  ability ; 
fitness  and  ability  being  sufficient,  seniority  shall  prevail,  except,  however,  that 
this  provision  shall  not  apply  to  the  excepted  positions  covered  in  exception  (6), 
rule  1,  Article  I,  of  this  agreement. 

Note. — The  word  “ sufficient  ” is  intended  to  more  clearly  establish  the  right 
of  the  senior  employee  to  bid  in  a “ new  position  ” or  “ vacancy,”  where  two 
or  more  employees  have  adequate  “ fitness  and  ability.” 

The  employees  contend  that  Mr.  Dawkins  had  sufficient  fitness  and 
ability  to  fill  the  position,  and,  being  the  senior  applicant,  should 
have  been  assigned ; they  request  that  he  be  assigned  to  the  position 
and  reimbursed  the  difference  in  the  rate  of  the  position  of  head 
timekeeper  and  the  position  he  occupied. 

The  carrier  contends  that  Mr.  Dawkins  lacked  sufficient  fitness 
and  ability  for  the  position,  and,  therefore,  was  not  entitled  to  it 
under  the  provisions  of  the  rule  above  quoted. 

Decision . — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  the  action  of  the  carrier  in  this 
case  was  justified.  The  claim  is  therefore  denied. 


DECISION  NO.  3186.— DOCKET  3165 

Chicago,  III.,  March  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Texas  & Pacific  Railway  Co. 

Question. — Dispute  concerning  bulletined  position  not  being  as- 
signed to  senior  applicant. 

Statement. — On  April  19,  1921,  position  No.  1,  foreign  interline 
bureau,  office  of  auditor  passenger  receipts,  Dallas,  Tex.,  was  bul- 
letined. Bids  were  submitted  by  Miss  Gladys  Graham,  seniority 
date  March  27,  1912,  and  Miss  Lee,  seniority  date  September  7,  1917. 
Position  was  awarded  to  Miss  Lee.  The  promotion  rule  in  effect 
reads  as  follows: 

Rule  6.  Promotion  basis. — Employees  covered  by  these  rules  shall  be  in  line 
for  promotion.  Promotion  shall  be  based  on  seniority,  fitness,  and  ability; 
fitness  and  ability  being  sufficient,  seniority  shall  prevail,  except,  however, 
that  this  provision  shall  not  apply  to  the  excepted  positions  covered  in  excep- 
tion ( b ),  rule  1,  Article  I,  of  this  agreement. 

Note. — The  word  “ sufficient  ” is  intended  to  more  clearly  establish  the  right 
of  the  senior  employee  to  bid  in  a “ new  position  ” or  “ vacancy,”  where  two 
or  more  employees  have  adequate  “ fitness  and  ability.” 

The  employees  contend  that  Miss  Graham  had  sufficient  fitness 
and  ability  to  fill  the  position  and  ask  that  she  be  assigned  and  re- 
imbursed the  difference  in  the  rate  of  the  position  to  which  she 
aspired  and  the  rate  of  the  one  held  by  her. 

The  carrier  contends  that  Miss  Graham  lacked  sufficient  fitness 
and  ability  to  fill  the  position  in  question  and  that  refusal  to  assign 
her  was  not  in  violation  of  the  rule. 
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Decision. — Basing  its  decision  on  the  evidence  submitted,  the  Rail- 
road Labor  Board  decides  that  Miss  Gladys  Graham  possessed  suffi- 
cient fitness  and  ability  to  fill  the  position  in  question,  and,  therefore, 
the  claim  of  the  employees  is  sustained. 


DECISION  NO.  3187.— DOCKET  3168 
% 

Chicago,  III.,  March  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — Dispute  regarding  failure  of  the  carrier  to  assign 
Frank  Sheahan  to  position  of  chief  bill  clerk,  Superior,  Wis.,  bulle- 
tined November  26,  1921. 

Statement. — On  November  26,  1921,  the  position  of  chief  bill  clerk, 
Superior,  Wis.,  was  advertised  as  vacant.  Frank  Sheahan,  with 
seniority  date  of  September  13,  1913,  made  application  for  the  posi- 
tion. The  position  was  awarded  to  Earl  Galbraith,  who  wras  not  at 
that  time  in  the  employ  of  the  carrier.  The  promotion  rule  of  the 
clerks’  schedule  reads  as  follows : 

Rule  6.  Promotion  basis. — Employees  covered  by  these  rules  shall  be  in  line 
for  promotion.  Promotion  shall  be  based  on  seniority,  fitness,  and  ability; 
fitness  and  ability  being  sufficient,  seniority  shall  prevail,  except,  however,  that 
this  provision  shall  not  apply  to  the  excepted  positions  covered  in  exception 
( b ) , rule  1,  Article  I,  of  this  agreement. 

Note. — The  word  “ sufficient  ” is  intended  to  more  clearly  establish  the  right 
of  the  senior  employee  to  bid  in  a “ new  position  ” or  “ vacancy,”  where  two  or 
more  employees  have  adequate  “ fitness  and  ability.” 

The  employees  contend  that  Mr.  Sheahan  possesses  sufficient  fitness 
and  ability  to  fill  the  position  of  chief  bill  clerk  and  that  he  should 
have  been  assigned  to  it.  They  ask  that  he  be  compensated  for  the 
monetary  loss  sustained  by  him  account  of  his  not  being  awarded 
the  position. 

The  carrier  contends  that  Mr.  Sheahan  did  not  possess  fitness  and 
ability  to  fill  the  position  of  chief  bill  clerk  and  that  the  refusal  to 
award  him  the  position  was  not  in  violation  of  the  rule. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  the  action  of  the  carrier  in  this 
case  was  justified.  Claim  is  therefore  denied. 


DECISION  NO.  3188.— DOCKET  3173 

Chicago,  III.,  March  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis  Rail- 
way Co. 

Question. — Request  of  the  employees  that  Miss  Anna  E.  Kubes  be 
paid  for  29  days’  time  lost  by  her  as  a result  of  not  being  permitted 
to  displace  a junior  employee  holding  the  position  of  O.  S.  and  D. 
clerk. 
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Statement. — Rule  13  of  the  agreement  between  this  carrier  and  its 
clerical  employees  reads  as  follows : 

Employees  whose  positions  are  abolished  may  exercise  their  seniority  rights 
over  junior  employees  in  accordance  with  rule  2.  Other  employees  affected 
may  exercise  their  seniority  rights  in  the  same  manner. 

The  position  occupied  by  Miss  Kubes  was  abolished  on  October  1, 
1921,  and  on  October  8 she  requested  that  she  be  assigned  to  the  posi- 
tion of  O.  S.  and  D.  clerk  which  was  occupied 'by  a junior  employee. 
Miss  Kubes’s  request  was  denied  at  that  time,  but  on  December  17, 
1921,  she  was  permitted  to  take  the  position. 

The  employees  contend  that  Miss  Kubes  possessed  sufficient  fitness 
and  ability  to  fill  the  position  of  O.  S.  and  D.  clerk  and  should  have 
been  assigned  to  it  upon  her  request  of  October  8,  1921,  and  ask 
that  she  be  compensated  for  the  time  lost  on  account  of  not  being 
permitted  to  take  the  position. 

The  carrier  states  that  there  were  certain  duties  attached  to  the 
position  as  it  existed  on  October  8,  1921,  that  made  it  unsuitable  for 
a woman  but  that  subsequently  the  duties  of  the  position  were  rear- 
ranged and  those  that  made  it  unsuitable  to  a woman  were  assigned 
to  another  employee ; that  Miss  Kubes  was  not  permitted  to  take  the 
position  until  the  rearrangement  was  made. 

The  carrier  contends  that  Miss  Kubes  lacked  sufficient  fitness  and 
ability  to  fill  the  position  as  it  existed  on  October  8, 1921,  and  should, 
therefore,  not  be  compensated  for  the  time  lost. 

Decision. — The  request  of  the  employees  is  denied. 


DECISION  NO.  3189.— DOCKET  3175 

Chicago,  III.,  March  24,  1925 

Marion  & Eastern  Railroad  Co.  v.  Engine  Service  Employees,  Represented  by 
O.  Gilley,  Local  Chairman 

Question. — Claim  of  Paul  Ing,  fireman,  for  runaround,  January 
6,  1923. 

Employees'  position. — None  submitted. 

• Carrier's  position. — On  the  Marion  & Eastern  Railroad  an  extra  board  is 
not  maintained,  as  we  do  not  have  sufficient  extra  work  to  support  an  extra 
board,  but  the  qualified  firemen  do  the  extra  running  and  the  qualified  train- 
men act  as  extra  conductors. 

On  January  6,  1923,  there  was  a chain  gang  not  working  and  whose  rest  was 
up  which  contained  one  qualified  fireman,  but  which  crew  was  needed  for 
service  later  in  the  day.  At  that  time  an  engine  broke  down  on  the  main 
track  about  6 miles  out  of  the  terminal ; and  as  it  was  desired  by  the  company 
to  have  the  engine  removed  from  the  main  track  at  the  earliest  possible  mo- 
ment, the  general  manager  and  superintendent,  together  with  the  master  me- 
chanic and  hostler,  took  an  engine  to  point  of  accident  and  brought  in  the 
crippled  engine. 

The  above-named  qualified  fireman,  Paul  Ing,  turned  in  a time  slip  for  a day’s 
pay,  claiming  that  he  was  entitled  to  a day’s  pay  because  he  was  not  used 
when  the  engine  went  out  when  he  could  have  been  used.  If  he  had  been 
used  it  would  have  broken  up  the  crew  which  it  was  desired  to  use  later  in 
the  day,  causing  an  unnecessary  delay  of  two  hours  in  getting  a crew  and 
holding  the  main  track  blocked. 

We  feel  that  the  agreement  with  the  men,  so  far  as  it  provides  for  men 
being  used  in  their  turn,  pertains  only  to  their  relation  with  other  employees, 
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that  the  movement  made  in  this  instance  comes  under  the  head  of  official 
duty,  and  that  the  engineer  is  not  entitled  to  any  time  when  his  services  are 
not  needed,  as  were  the  circumstances  in  this  case. 

Decision. — Kules  in  effect  provide  a monthly  guarantee  and  do 
not  prohibit  movements  such  as  was  made  in  this  case.  The  position 
of  the  carrier  is  therefore  sustained. 


DECISION  NO.  3190.— DOCKET  3178 

Chicago,  III.,  March  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  El  Paso 
& Southwestern  System 

Question. — Claim  that  rear  brakeman  on  mixed  run  between 
Hachita,  N.  Mex.,  and  Clifton,  Ariz.,  be  allowed  $10  per  month, 
in  addition  to  his  pay  as  brakeman,  for  handling  baggage  in  ac- 
cordance with  the  provisions  of  conductors’  and  trainmen’s  agree- 
ment. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — A mixed-train  run  is  operated  between  Hachita, 
N.  Mex.,  and  Clifton,  Ariz.,  a branch  line,  and  the  rear  brakeman  on  the  run 
handles  the  baggage  and  express  as  part  of  his  duties.  Brakemen  on  the 
mixed-train  runs  between  El  Paso,  Tex.,  and  Douglas,  Ariz.,  performing  like 
service,  are  allowed  $10  per  month,  under  article  10  of  the  schedule. 

Employees'  position. — It  is  the  contention  of  the  employees  that  the  men  em- 
ployed between  Hachita  and  Clifton  are  not  in  branch-line  service,  in  so  far 
as  the  rates  of  pay  and  rules  covering  working  conditions  are  concerned,  be- 
cause they  are  paid  through-freight  rates,  and  that  articles  12  to  16,  inclusive, 
of  the  schedule,  which  define  branch-line  service,  do  not  apply  to  the  service 
between  Hachita  and  Clifton. 

It  is  also  the  contention  of  the  committee  that  if  main-line  rates  of  pay  and 
working  conditions  apply  to  the  service  between  Hachita  and  Clifton,  the  spe- 
cial allowance  of  $10  per  month  paid  the  rear  brakeman  on  main-line  mixed 
runs  should  also  be  paid  the  rear  brakeman  on  mixed  runs  operating  between 
Hachita  and  Clifton,  as  the  character  of  the  service  performed  by  the  brake- 
man  in  each  instance  is  identical. 

Carrier's  position. — Article  10  of  the  schedule  only  applies  to  main-line 
brakemen  and  not  to  branch  runs.  This  was  thoroughly  discussed  with  the 
committee  when  article  10  was  incorporated  in  the  schedule ; and  if  it  had 
applied  to  branch  lines  it  would  have  been  in  effect  on  the  Dawson  line  long 
ago,  as  there  is  an  identical  mixed  run  on  the  Dawson  line,  a branch  line 
between  Tucumcari  and  Dawson  on  which  the  rear  brakeman  handles  the 
baggage. 

We  are  at  a loss  to  understand  why  a claim  of  this  kind  should  be  made 
when  the  schedule  has  been  in  effect  since  March  1,  1921. 

Decision. — The  claim  of  the  employee  is  denied. 


DECISION  NO.  3191.— DOCKET  3179 

Chicago,  III.,  March  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  El  Paso 
& Southwestern  System 

Question.— Claim  of  J.  D.  Carnes,  brakeman,  for  18  days’  pay  on 
account  of  being  taken  out  of  service  because  of  his  application  being 
rejected. 
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Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — J.  D.  Carnes  made  application  for  position  as 
brakeman  July  1,  1922,  and  went  to  work  July  2,  1922,  and  was  in  service  up 
to  and  including  October,  1922,  when  he  was  taken  out  of  service  on  account 
of  his  application  being  rejected.  He  was  reinstated  and  ordered  to  report  for 
work  October  19,  1922. 

Employees’  position. — It  is  the  contention  of  the  employees  that  the  manage- 
ment violated  article  70  of  the  conductors  and  trainmen’s  agreement 'when  they 
removed  Brakeman  Carnes  from  service,  which  article  is  as  follows : 

“Applicants  for  employment  as  trainmen  will  be  advised  within  60  days  from 
date  of  filing  application  whether  same  has  been  approved  or  rejected ; if  not 
removed  from  the  service  of  the  company  within  60  days  from  date  of  appli- 
cation, they  will  not  thereafter  be  discharged  on  account  of  reference.” 

It  is  also  the  contention  of  the  employees  that  Brakeman  Carnes  is  entitled 
to  pay  for  all  time  that  he  would  have  earned  had  he  not  been  taken  out  of 
service,  basing  our  contention  on  the  provisions  of  article  44  of  the  conductors 
and  trainmen’s  agreement,  which  reads: 

“ When  trainmen  are  held  from  their  runs  or  service  their  pay  until  they 
are  returned  to  their  runs  or  service  will  not  be  less  than  it  would  have  been 
had  such  an  interruption  to  their  regular  work  not  occurred.”  * * * 

Carrier’s  position. — Brakeman  Carnes  was  taken  out  of  service  on  account 
of  his  application  not  approved.  Delay  in  getting  information  in  regard  to  his 
application  was  brought  about  by  his  not  furnishing  the  necessary  data  when 
the  application  was  filed.  When  the  conductors’  committeeman  had  the  mat- 
ter up  with  reference  to  his  reinstatement,  no  claim  was  made  for  any  time. 
Under  the  circumstances,  no  time  should  be  allowed,  as  he  was  not  held  cut 
of  the  service  within  the  meaning  and  intent  of  article  44. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
violated  article  TO  of  the  conductors  and  trainmen’s  agreement  in 
removing  Brakeman  J.  D.  Carnes  from  the  service  and  therefore  the 
claim  of  the  employees  is  sustained. 


DECISION  NO.  3192.— DOCKET  3111 

Chicago,  III.,  March  2Jf,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Conductor  Patterson,  eastern  division,  for 
switch-train  rate  on  trains  Nos.  169  and  170,  December  25  and  26, 
1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Trains  Nos  169  and  170  are  through-freight 
trains  running  between  Altoona,  Wis.,  and  Marshfield,  Wis.,  via  Merrillan, 
Wis.,  which  is  the  junction  point  between  the  main  line  and  Marshfield,  with  a 
coal  shed  located  at  that  point. 

On  Sunday,  December  25,  1921,  the  train  dispatcher  sent  the  following 
message  from  Eau  Claire,  Wis.,  to  the  conductor  on  train  No.  170 : 

“ Take  five  cars  from  east  storage  track  and  put  on  coal  track  at  Merrillan. 
Also  set  six  stock  cars  on  new  Y for  Green  Bay  & Western  Railroad.  G.  F.  B.” 

On  Monday,  December  26,  the  train  dispatcher  sent  the  following  message 
from  Eau  Claire  to  the  conductor  on  train  No.  170 : 

“ Please  spot  coal  and  take  empties  away  from  shed  at  Merrillan.  G.  F.  B.” 

Employees’  position. — On  the  dates  in  question  Conductor  Patterson  received 
instructions  as  above  quoted. 

The  work  of  spotting  this  coal  is  way-freight  work,  and  when  this  crew  on 
trains  Nos.  169  and  170,  a through  freight,  was  required  to  do  this  they  should 
have  been  paid  the  switch-train  rate. 
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We  base  our  claim  on  paragraph  (c),  Article  VI,  of  Supplement  25,  which 
reads : 

“(r.)  Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

Carrier's  position. — December  25  was  Sunday.  Way-freight  trains  which 
usually  do  this  work  do  not  run  on  Sunday.  December  26  was  being  observed 
as  Christmas  and  the  way-freight  trains  were  not  run  on  that  account. 

Both  cases  were  emergencies  requiring  coal  to  be  put  in  the  shed  on  Sunday 
and  on  a holiday.  On  Sunday  way  freight  never  runs  and  on  holidays  it 
rarely  runs,  and  train  No.  170  was  used  to  meet  the  emergency. 

Section  17,  Article  IV  of  the  conductors’  and  trainmen’s  schedule,  reads  as 
follows : 

“Trains  loading  or  unloading  way  freight,  and  trains  doing  general  station 
switching  shall  be  classed  as  way  freights.  This  does  not  apply  to  trains 
handling  small  lots  of  freight  in  cases  of  emergency,  or  to  trains  picking  up 
and  setting  out  cars.” 

Putting  up  coal  was  not  being  required  to  do  general  station  switching. 

In  the  memoranda  of  understandings,  in  connection  with  the  memorandum 
of  the  Director  General  of  Railroads,  dated  November  15,  1919,  the  answer  to 
paragraph  (c)  of  Article  V,  Supplement  24,  reads,  in  part,  as  follows: 

“ * * * Arbitrages  or  special  allowances  for  switching  performed  on 

road,  whether  switch  engines  are  maintained  at  the  stations  or  not,  are  in- 
tended to  be  eliminated,  as  provided  in  Article  X (a),  as  revised.”  * * * 

The  answer  to  paragraph  ( f ) of  Article  V,  Supplement  24,  reads,  in  part, 
as  follows : 

“ * * * It  is  felt  that  these  questions  and  answers  clearly  indicate  that 

at  no  time  was  there  any  thought  that  the  performance  of  switching  en  route 
would  change  the  classification  of  a train  for  purposes  of  pay.” 

There  is  no  provision  in  our  schedule  that  provides  a switch-train  rate,  as 
claimed,  for  doing  work  of  this  kind  in  an  emergency.  The  crews  have  always 
been  required  to  do  any  necessary  spotting  of  cars  or  to  put  up  coal  when  the 
emergency  required. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

Spotting  cars  at  one  station  by  through  freight  can  not,  in  our 
judgment,  be  construed  as  general  station  switching  as  referred  to 
in  section  17,  Article  IV,  of  the  schedule  of  wages;  therefore,  the 
claim  of  the  employees  should  have  been  denied  as  two  classes  of 
service  were  not  performed  during  either  trip. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Conductor  Patterson  and  crew  were  working  in  through-freight 
service  and  were  required  to  take  five  cars  from  the  storage  track 
at  Merrillan  and  place  them  on  the  coal  track  and  to  set  six  stock  cars 
on  the  Y for  the  Green  Bay  & Western  Railroad,  which  work  con- 
stituted general  station  switching  at  that  point  within  the  meaning 
of  section  17  of  Article  IV,  which  reads  as  follows : 

Trains  loading  or  unloading  way  freight,  and  trains  doing  general  station 
switching  shall  be  classed  as  way  freights.  This  does  not  apply  to  trains 
handling  small  lots  of  freight  in  cases  of  emergency,  or  to  trains  picking  up 
and  setting  out  cars. 
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The  general  station  switching  performed  at  Merrillan  was  way- 
freight  service;  therefore,  under  the  provisions  of  Article  VI  of 
Supplement  25  which  is  quoted  below,  this  crew  which  performed 
both  through- freight  service  and  way-freight  service,  should  be 
paid  the  highest  rate  applicable  to  any  class  of  service  performed, 
which  would  be  the  way- freight  rate : 

Road  conductors  and  trainmen  performing  more  than  one  class  of  service 
in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip. 

The  additional  work  performed  by  this  crew  at  Merrillan  did  not 
pertain  to  the  through- freight  train  that  was  being  handled  by  them 
nor  could  it  be  construed  as  picking  up  or  setting  out  cars,  because 
the  cars  that  wrere  handled  at  Merrillan  were  not  handled  into  the 
station  in  their  train,  nor  did  they  take  the  cars  out  of  the  station. 

Section  17  of  Article  IV  plainly  provides  that  way-freight  rates 
will  be  paid  crews  doing  general  station  switching.  The  rule  does 
not  designate  any  particular  number  of  stations  at  which  general 
station  switching  must  be  performed  before  the  way-freight  rate 
is  paid,  and  as  Conductor  Patterson  and  crew  performed  general 
station  switching  at  one  point,  the  rule  is  applicable  to  the  service 
performed  by  them. 

The  decision  of  the  majority  of  the  Railroad  Labor  Board  is  justi- 
fied by  the  rules  of  the  agreement. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3193.— DOCKET  3113 

Chicago,  III.,  March  2h,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  A.  Daly,  conductor,  Eastern  division,  for 
payment  in  accordance  with  section  10,  agreement  of  March  1,  1921. 
for  service  rendered  on  April  13,  1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Daly’s  regular  assignment  is  way 
freights  Nos.  171  and  172,  making  a turn-around  trip  on  Mondovi  branch  line, 
leaving  initial  terminal,  Mondovi,  Wis.,  at  7.30  a.  m.,  arriving  at  Fairchild,  Wis., 
turn-around  point,  at  9.45  a.  m.,  leaving  Fairchild,  turn-around  point,  at  11.50 
a.  m.,  arriving  Mondovi,  final  terminal,  at  2.30  p.  m. 

Employees'  position. — On  the  above  date,  Mr.  Daly,  who  is  a regular  assigned 
conductor  between  Mondovi  and  Fairchild  and  return  to  Mondovi,  on  arrival 
at  Fairchild  on  the  date  in  question  was  required  to  pilot  an  engine  to  Altoona, 
Wis.,  a main-line  terminal,  and  get  another  engine  and  return  to  Fairchild, 
then  complete  his  regular  assignment. 

Mondovi  was  the  initial  terminal  for  Conductor  Daly,  and  when  he  arrived 
at  Altoona,  he  had  completed  a trip  between  two  terminals ; therefore,  we 
claim  100  miles.  When  required  to  make  the  return  trip  to  Mondovi  he  began 
a new  day  out  of  Altoona. 

We  base  our  claim  on  section  10  of  agreement  of  March  1,  1921,  which 
reads : 

“ Except  as  otherwise  provided  in  this  agreement,  or  in  the  * hours-of-service- 
law  ’ agreement,  crews  will  be  paid  continuous  time  or  miles  between  terminals, 
with  a minimum  of  100  miles,  except  in  work  or  wreck  service.” 
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Carrier's  position. — On  the  above  date  Conductor  Daly  was  assigned  on  regu- 
lar runs  between  Mondovi  and  Fairchild,  on  Mondovi  branch-line  way-freight 
trains  Nos.  171  and  172.  On  arrival  at  Fairchild,  the  turning  point  of  his  run, 
he  was  required  to  pilot  his  engine  from  Fairchild  to  Altoona,  a division  ter- 
minal 28  miles  from  Fairchild,  account  necessary  work  on  engine  and  to 
change  or  get  another  engine  to  complete  his  regular  assignment. 

Section  10  of  agreement  of  March  1,  1921,  does  not  apply  to  this  case  for  the 
reason  that  he  was  assigned  to  a branch  run  when  required  to  take  his  engine, 
in  an  emergency,  to  the  division  terminal  (not  his  terminal),  to  secure  another 
engine  to  enable  him  to  complete  his  regular  assignment.  Terminal  rules  as  to 
“ first  in  first  out  ” and  “ beginning  a new  day  ” do  not  affect  him. 

Paragraph  (a),  Article  X,  of  Supplement  25  to  General  Order  No.  27,  reads: 

“(a)  Excepting  payment  under  rules  applying  to  work  performed  at  initial 
and  final  terminals,  and  to  final  terminal  delays,  all  arbitraries  and  special 
allowances  applying  to  road  service  other  than  passenger,  under  rules,  regula- 
tions, or  practices,  which  conflict  with  the  payment  of  single  time  in  miles  or 
hours,  from  the  time  required  to  report  for  duty  until  released  from  duty  at 
the  end  of  the  trip,  shall  be  eliminated.” 

This  was  a side  trip  performed  during  the  course  of,  and  during  the  hours  of, 
his  regular  assignment  and  was  necessary  to  enable  him  to  complete  his  regular 
assignment,  and  he  is  to  be  paid  under  paragraph  (a),  Article  X,  of  Supplement 
25  to  General  Order  No.  27,  quoted  above. 

He  will  therefore  be  paid  single  time,  in  miles  or  hours,  from  the  time 
required  to  report  for  duty  at  Mondovi,  his  initial  terminal,  until  released 
at  Mondovi,  his  final  terminal,  whichever  may  the  the  greater,  but  not  less 
than  a minimum  day. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reasons : 

The  carrier  allowed  single-time  payment  in  actual  miles  or  hours, 
whichever  was  the  greater,  and  in  our  judgment  that  is  all  the  crew 
is  entitled  to  under  the  rules  in  effect. 

The  contentions  in  this  case  are  similar  to  those  in  Docket  2028, 
Decision  No.  2889  (VI,  R.  L.  B.  162)  , Brotherhood  of  Railroad  Train- 
men et  al.  -y.  Southern  Pacific  Lines  in  Texas  and  Louisiana,  in  which 
case  the  majority  of  the  board  very  properly  denied  the  claim  of  the 
employees. 

In  Docket  2028,  above  referred  to,  the  carrier’s  contention  was 
based  on  their  article  65  which  is  the  same  as  paragraph  ( a ),  Article 
X of  Supplement  25  to  General  Order  No.  27,  quoted  in  the  carrier’s 
position  in  this  case. 

The  contentions  of  the  parties  to  the  dispute,  as  shown  in  the  sub- 
mission in  Docket  2028,  were  as  follows : 

Employees'  position. — The  committee  bases  this  claim  on  the  following  article 
of  the  current  schedule: 

“ Art.  35.  East  of  Echo  the  rights  of  the  conductors  in  main-line  and  branch 
service  will  be  separate,  and  the  rights  of  conductors  in  branch  service  will  be 
pooled  among  the  following  branches : Lake  Arthur,  Mamou,  Midland,  Alexan- 
dria, Baton  Rouge,  Port  Barre,  Salt  Mine,  Cypremort,  Houma,  Napoleon ville, 
and  Lockport. 

. “ Art-  65.  Excepting  payment  under  rules  applying  to  work  performed  at 
initial  and  final  terminals,  and  to  final  terminal  delays,  all  arbitraries  and 
special  allowances  applying  to  road  service  other  than  passenger,  under  rules, 
regulations,  or  practices,  which  conflict  with  the  payment  of  single  time  in 
miles  or  hours,  from  the  time- required  to  report  for  duty  until  released  from 
duty  at  the  end  of  the  trip,  shall  be  eliminated.” 
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Conductor  J.  G.  Logan  is  regularly  assigned  to  the  Cypremort  branch  mixed 
run,  and  makes  one  round  trip  daily  from  Cypremort,  La.,  to  Franklin,  La., 
and  is  required  by  the  agreement  to  perform  all  necessary  switching,  including 
station  switching  at  Cypremort  and  Franklin.  Franklin  is  the  turning  point 
for  the  run  and  is  protected  by  yard-limit  boards.  On  the  day  in  question 
Conductor  Logan  was  required  to  go  from  Franklin  to  Shadyside,  La.,  a dis- 
tance of  7 miles  beyond  Franklin,  to  perform  switching  service,  Shady- 
side  being  a station  on  the  main  line.  Conductor  Logan  was  automatically 
released  after  completing  the  switching  service  at  Franklin  and  was  later 
called  for  the  trip  to  Shadyside  and  return. 

The  committee  contends  that  Conductor  Logan  ended  his  trip  at  Franklin 
after  completing  the  switching  service  and  should  not  have  been  used  beyond 
the  Franklin  station  limits,  which  is  the  prescribed  limits  of  the  Cypremort 
branch,  particularly  in  a service  wherein  he  holds  no  rights,  and  that  he  is 
justly  entitled  to  the  100  miles  claimed.  Had  Conductor  Logan  been  used 
within  the  prescribed  limits  of  the  Cypremort  branch  no  claim  for  extra  com- 
pensation could  have  been  made,  but  as  he  was  used  beyond  the  turning  point 
of  the  run  article  65  does  not  apply. 

Carrier's  position. — Conductor  J.  G.  Logan  at  the  time  of  this  claim  was 
regularly  assigned  to  mixed-train  service  between  Cypremort  and  Franklin, 
Cypremort  being  the  initial  and  final  terminal  and  Franklin  the  turn-around 
point.  The  operation  from  Cypremort  to  Baldwin,  La.,  a distance  of  15.1 
miles,  is  on  a branch  line  and  from  Baldwin  to  Franklin,  a distance  of  4.1 
miles,  over  the  main  line.  The  service  operates  on  time-table  schedule,  as 
follows : 

Leaving  Cypremort  as  train  No.  406  at  8 a.  m. 

Arriving  Franklin  9.55  a.  m. 

Leaving  Franklin  as  train  No.  405  at  1.50  p.  m. 

Arriving  Cypremort  3.50  p.  m. 

During  the  lay-over  at  Franklin  from  9.55  a.  m.  until  1.50  p.  m.  this  crew 
performs  all  switching  at  that  station,  including  the  weighing  of  cars  on  track 
scales. 

On  May  2,  1921,  Conductor  Logan  and  crew  were  instructed  to  go  to  Shady- 
side, a station  7.1  miles  east  of  Franklin,  for  the  purpose  of  placing  a rush 
carload  of  freight  consigned  to  an  industry  on  that  track.  The  industry  in 
question  is  on  a spur  several  miles  from  the  main  line,  but  owing  to  the  light 
rail  and  the  heavy  engine  on  local  trains  operating  over  the  main  line  in  this 
territory  it  was  not  possible  for  the  car  to  be  handled  by  the  local  on  that 
date. 

Conductor  Logan  and  his  crew  left  Franklin  with  light  engine  at  10.30  a.  m., 
arrived  at  Shadyside  11  a.  m. ; and  on  return  trip  left  Shadyside  at  11.50 
a.  m.  and  arrived  Franklin  at  12.18  p.  m.,  leaving  Franklin  on  train  No.  405 
for  Cypremort  at  1.50  p.  m.  oh  time,  and  arriving  Cypremort,  the  final  termi- 
nal, at  3.50  p.  m.,  which  was  the  scheduled  arriving  time  at  the  final  terminal. 

The  conductors’  committee  is  claiming  pay  for  100  miles  for  the  short  trip 
Franklin  to  Shadyside  in  addition  to  the  regular  day’s  pay.  The  carrier  takes 
the  position  that  there  is  no  basis  for  the  claim,  as  made  by  the  committee, 
under  article  65  of  the  current  schedule,  which  reads  as  follows : 

“ Art.  65.  Excepting  payments  under  rules  applying  to  work  performed  at 
initial  and  final  terminals,  and  to  final  terminal  delays,  all  arbitraries  and 
special  allowances  applying  to  road  service  other  than  passenger,  under  rules, 
regulations,  or  practices  which  conflict  with  the  payment  of  single  time  in 
miles  or  hours,  from  the  time  required  to  report  for  duty  until  released  from 
duty  at  the  end  of  the  trip,  shall  be  eliminated.” 

The  entire  service  performed  by  Conductor  Logan  and  crew  on  May  2 
consisted  of  making  52.6  miles  during  an  8-hour  period  for  which  they  received 
one  day’s  pay. 

The  claim  of  the  committee  for  an  additional  day’s  pay  for  the  short  trip 
to  Shadyside  made  during  the  time  that  this  crew  was  scheduled  to  be  on 
duty  and  at  work  at  Franklin  is  contrary  to  article  65  in  that  such  an  allow- 
ance would  conflict  with  the  payment  of  single  time  in  miles  or  hours  from 
the  time  the  crew  was  required  to  report  for  duty  until  it  was  released  from 
duty  at  the  end  of  the  trip. 

Horace  Baker. 
Samuel  Higgins. 
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SUPPORTING  OPINION 

Conductor  Daly  was  regularly  assigned  to  way-freight  service 
which  is  operated  on  a turn-around  basis  from  Mondovi  to  Fair- 
child,  and  the  former  station  is  his  home  terminal.  When  he  ar- 
rived at  Fairchild,  which  is  the  turn-around  point  of  his  run,  he 
was  ordered  by  the  carrier  to  make  the  trip  from  Fairchild  to  Al- 
toona and  return  to  Fairchild  as  a pilot  on  a light  engine,  Altoona 
being  a regular  divisional  terminal. 

The  extra  service  required  of  Conductor  Daly  in  making  the  trip 
from  Fairchild  to  Altoona  and  return  was  performed  outside  of  his 
regular  assigned  territory,  and  he  is  therefore  entitled  to  an  addi- 
tional day’s  pay  for  the  extra  service  under  the  well-established  prin- 
ciple of  not  using  regularly  assigned  way-freight  crews  outside  of 
their  assigned  territory. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3194.— DOCKET  3114 

Chicago,  III.,  March  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Conductor  E.  T.  White,  northern  division, 
for  126  miles  for  not  being  called  to  go  out  on  his  run,  train  No.  70, 
April  17,  1922. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Conductor  E.  T.  White  was  assigned  as  brakeman 
to  trains  Nos.  69  and^TO,  way-freight  trains  running  between  Spooner,  Wis., 
and  Ashland,  Wis.,  running  as  No.  70  one  day,  returning  as  No.  69  next  day. 
Distance  between  Spooner  and  Ashland  is  83.5  miles.  He  was  allowed  134 
miles,  what  his  run  earned  on  April  17 ; the  claim  is  actually  for  what  the 
train  made  next  day  (returning  as  No.  69)  in  hours,  or  126  miles. 

Employees’  position. — Conductor  White  was  a regularly  assigned  brakeman 
on  trains  Nos.  69  and  70.  He  arrived  at  Spooner  on  No.  69  Saturday,  April  15 
1922,  and  was  marked  up  to  go  out  on  No.  70,  April  17,  1922.  The  office  at 
Spooner  called  a younger  man  to  go  out  on  No.  70  in  place  of  Conductor  White. 

We  claim  the  officers  at  Spooner  should  have  sent  Conductor  White  to  Ash- 
land to  come  out  on  No.  69,  and  since  they  did  not  so  call  him,  and  made  no 
effort  to  place  him  in  service,  we  claim  he  should  be  allowed  the  time  his  car 
made  on  No.  69,  on  April  18,  1922,  which  was  126  miles. 

Carrier’s  position. — Conductor  E.  T.  White  was  regularly  assigned  as  brake- 
man  on  No.  70  April  17.  He  was  marked  up  to  go  out  on  No.  70  that  day. 

We  have  an  E.  H.  White  and  an  E.  T.  White  in  service.  The  call  boy  made 
a mistake  and  called  E.  H.  White,  who,  when  called,  informed  the  call  boy 
he  was  laying  off.  So  the  call  boy,  not  discovering  his  mistake  called  the  oldest 
man  on  the  extra  board  to  go  out  on  No.  70. 

There  is  nothing  in  our  schedule  providing  for  payment  for  time  lost  ac- 
count not  being  sent  out  in  turn,  though  we  make  every  effort  to  run  men  out 
in  their  turn.  In  instances  where  this  has  not  been  done — and  it  was  the 
fault  of  the  company  that  it  was  not  done — we  have  allowed  a day,  provided 
the  day  was  lost,  but  we  have  never  approved  nor  intended  to  allow,  as  was 
done  in  this  case,  what  the  run  earned  by  reason  of  working  overtime,  and 
it  was  an  error  on  the  part  of  those  handling  the  time  slip  to  allow  more  than 
a day,  as  was  done  in  this  case,  for  the  runaround  on  No.  70  on  April  17,  1922. 

There  was  nothing  to  prevent  Conductor  White  from  deadheading  from 
Spooner  to  Ashland  on  passenger  train  No.  92  leaving  Spooner  at  1.05  p.  m., 
or  on  No.  66  leaving  Spooner  at  7.35  p.  m.,  on  his  own  time,  as  he  was  being 
56122—26 35 


538 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3195] 


allowed  134  miles,  which  his  run  was  making  that  day,  and  which  he  lost 
by  reason  of  not  being  called.  To  have  deadheaded  him  under  pay  would 
have  resulted  in  duplicate  payment  in  violation  of  Paragraph  (a).  Article 
X of  Supplement  25  to  General  Order  No.  27,  in  that  it  would  “ conflict  with 
the  payment  of  single  time.” 

As  he  was  being  allowed  for  runaround  on  train  No.  70  what  he  lost,  and 
could  have  gone  to  Ashland,  displaced  junior  man  on  his  run,  and  worked  on 
No.  69  next  day,  April  18,  it  was  not  the  fault  of  the  carrier  that  he  lost  April 
18  on  train  No.  69 ; therefore  the  claim  was  not  allowed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  following  reason : 

There  is  no  rule  in  effect  that  justifies  the  claim  of  Conductor  E. 
T.  White  for  126  miles  pay  for  April  18,  1922,  from  any  viewpoint. 

Conductor  White  was  allowed  134  miles,  which  represented  the 
earnings  of  his  run  on  April  17,  1922,  the  day  he  was  not  called  for 
service  due  to  error  on  the  part  of  the  call  boy,  whereas  he  was  not 
entitled  to  more  than  a minimum  day’s  pay.  The  decision  is  in  ef- 
fect writing  a new  rule,  and  it  is  neither  just  nor  reasonable. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Conductor  E.  T.  White  was  being  used  as  a regularly  assigned 
brakeman  on  a way-freight  run  operating  between  Spooner  and 
Ashland  on  trains  Nos.  69  and  70;  but  on  April  17,  1922,  a younger 
man  was  used  out  of  Spooner  on  train  No.  70  in  place  of  Conductor 
White,  which  resulted  in  his  losing  time  on  both  April  17  and  18, 
1922.  The  carrier  paid  him  for  the  time  lost  on  April  17,  but  de- 
nied his  claim  for  pay  for  the  time  lost  on  April  18,  1922. 

The  carrier  did  not  instruct  him  to  deadhead  from  Spooner  to 
Ashland  to  catch  his  turn  at  the  latter  terminal  on  April  18,  and 
he  had  no  authority  to  leave  that  terminal. 

As  stated  above,  the  carrier  paid  Mr.  White  for  the  time  lost  on 
April  17,  and  there  was  no  justification  for  declining  to  pay  him  for 
the  time  lost  on  the  following  day,  all  of  which  lost  time  was  caused 
through  fault  of  the  carrier. 

The  decision  of  the  majority  of  the  board  is  fair  from  the  stand- 
point of  equity. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3195.— DOCKET  3115 

Chicago,  III.,  March  2Jt,  1925 

^rclcr  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  James  McHugh,  conductor,  who  is  a regularly 
assigned  passenger  conductor  between  Merrillan,  Wis.,  and  Marsh- 
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field.  Wis.,  and  who  on  January  3 was  called  to  deadhead  from  Mer- 
rillan  to  Altoona  to  pilot  a light  engine  from  Altoona  to  Merrillan, 
for  which  18  miles  deadhead  time  on  train  No.  11  and  100  miles  at 
through-freight  rates  for  piloting  light  engine  from  Altoona  to  Mer- 
rillan, is  claimed.  The  claim  is  based  on  paragraph  (&),  Article  TV 
of  Supplement  25  to  General  Order  No.  27. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Conductor  McHugh,  who  was  regularly  assigned 
to  passenger  trains  on  the  branch  line  between  Merrillan,  a junction  point  with 
the  main  line  and  Marshfield,  was  called  at  Merrillan,  the  lay-over  point,  to 
deadhead  to  Altoona,  the  division  freight  terminal,  a distance  of  40.6  miles,  to 
pilot  a passenger  engine  from  Altoona  to  Merrillan,  a distance  of  40.6  miles,  to 
use  on  his  assigned  run  January  3,  1921. 

Employees'  position. — Conductor  McHugh  is  a regularly  assigned  passenger 
conductor  between  Merrillan  and  Marshfield.  On  January  3,  1921,  he  was  called 
to  deadhead  from  Merrillan  to  Altoona  to  pilot  a light  engine  from  Altoona  to 
Merrillan,  for  which  we  claim  18  miles  deadhead  time  on  train  No.  11,  and  100 
miles  at  through-freight  rates,  for  piloting  the  light  engine  from  Altoona  to 
Merrillan. 

We  base  our  claim  on  paragraph  (a),  Article  IV,  of  Supplement  25. 

Conductor  McHugh  had  completed  his  regular  passenger  assignment  for 
January  2,  1921,  and  was  called  to  deadhead  on  train  No.  11  from  Merrillan 
to  Altoona.  He  reported  at  1.33  a.  m.,  January  3,  at  Merrillan ; arrived  at 
Altoona  at  3.20  a.  m. ; piloted  light  engine  from  Altoona  to  Merrillan ; departed 
from  Altoona  at  5 a.  m. ; arrived  at  Merrillan  at  6.20  a.  m. ; and  worked  his 
regular  assignment  January  3. 

Our  contention  is  that  the  service  of  deadheading  and  piloting  the  engine 
between  the  points  above  named  has  no  connection  whatever  with  the  regular 
assignment  of  this  conductor ; that  he  should  be  paid  the  freight  rates  as  per 
section  1,  Article  I,  of  the  conductors’  schedule,  and  that  payment  should  be 
made  as  stated  above. 

Carrier's  position. — We  have  always  required  passenger  conductors  on  branch 
runs  to  pilot  their  own  engines  light  to  division  points  when  necessary  to  have 
work  done  on  them,  or  to  pilot  their  own  engines  from  division  points  to  where 
they  enter  assigned  service.  We  understand  that  question  34  of  Interpreta- 
tion 1 to  Supplement  25,  and  question  39,  appearing  in  the  same  interpretation, 
allows  us  to  use  men  in  any  service  to  which  we  had  previously  been  accus- 
tomed and  permitted  to  use  them,  and  also  provides  a basis  of  payment  for 
same  as  applying  to  guarantees. 

Questions  34  and  39,  Interpretation  1 to  Supplement  25  to  General  Order 
No.  27,  read  as  follows: 

“ Question  3.[. — May  regularly  assigned  men  in  passenger  service  making 
less  than  monthly  guarantee  be  used  in  any  class  of  service  other  , than  pas- 
senger to  make  up  monthly  guarantee?  (a)  On  roads  where  schedules  confine 
men  to  certain  classes  of  service?  (I>)  Where  there  are  no  such  schedule 
restrictions  ? 

“ Decision . — (a)  No.  (&)  Only  such  service  which  it  has  been  permissible 
for  passenger  men  to  perform  on  individual  roads. 

“ Question  39. — May  payment  for  deadheading  made  in  connection  with  extra 
service  required  to  fulfill  the  guarantee  be  applied  against  the  guarantee? 
If  so,  what  basis  of  payment  should  be  used? 

“ Decision. — Deadheading  in  such  cases  to  be  paid  full  Service  rate  and 
applied  against  guarantees.  After  guarantees  are  absorbed,  deadheading  to 
be  paid  according  to  schedule  rules.” 

Paragraph  (a),  Article  IV  of  Supplement  25,  on  which  the  claim  is  based, 
is  freight  service,  while,  according  to  the  Interstate  Commerce  Commission’s 
classification,  a movement  of  this  kind  is  classified  as  “ light  passenger  ” 
service. 

The  classification  of  train-miles,  locomotive-miles,  and  car-miles  for  steam 
roads  as  prescribed  by  the  Interstate  Commerce  Commission  in  accordance 
with  section  20  of  the  act  to  regulate  commerce,  is  as  follows: 

“ Eight  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic  in  connection  with 
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passenger-train  service ; miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water ; miles  run  light  to  pick  up 
or  assist  a passenger  train  between  terminals ; miles  run  light  by  grade  helpers 
in  returning  from  assisting  passenger  trains  as  pushers  or  double-headers ; and 
miles  run  light  by  locomotives  coming  from  or  going  to  engine  houses  or  turn- 
tables from  passenger-train  service.” 

From  the  above  it  will  be  seen  that  section  1,  Article  I,  of  the  schedule 
under  which  claim  is  made,  reading  as  follows : 

“ One  hundred  miles  or  less,  10  hours  or  less,  to  constitute  a day  in  freight, 
helper,  pusher,  and  work  service.  Overtime  to  be  paid  pro  rata  ” — 
does  not  apply,  for  the  reason  that  this  service  is  classified  as  passenger  service 
instead  of  freight  service,  to  which  section  1 of  Article  I applies. 

For  the  month  of  January,  1921,  Conductor  McHugh  was  paid,  exclusive  of 


overtime,  as  follows : 

Miles 

Actual  miles  earned  in  regular  assignment 3,  800 

Allowance  for  deadheading  trip  to  Altoona  and  piloting  light  engine  back 

to  Merrillan 150 

Allowance  as  difference  to  make  up  miles  guaranteed  for  run 373 


Total  miles  allowed 4, 323 


Conductor  McHugh  was  off  one  trip,  being  relieved  by  Conductor  Everson, 
who  received  152  miles  on  the  regular  assignment  and  22  miles  as  his  portion 
of  the  difference  to  make  up  the  guaranty.  This  174  miles  allowed  Conductor 
Everson,  in  addition  to  the  4,323  miles  paid  to  Conductor  McHugh,  makes  the 
total  of  4,497  miles,  which  was  the  guaranteed  mileage  for  this,  the  Marshfield 
line  passenger  run,  during  January,  1921.  The  4,497  is  arrived  at  by  dividing 
$210,  what  we  guarantee  for  the  run,  by  $0.0467,  the  rate  per  mile  for  a pas- 
senger conductor. 

We  allowed  Conductor  McHugh  150  miles  for  his  deadheading  trip  to 
Altoona  and  piloting  his  light  engine  from  Altoona  to  Merrillan.  As  shown 
above,  this  150  miles  was  used  to  absorb  part  of  the  difference  which  we  were 
compelled  to  allow  him  in  order  to  pay  the  guaranteed  amount  for  the  run. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

In  our  judgment  the  position  of  the  carrier  is  in  accord  with  the 
plain  meaning  of  rule  in  effect  and  with  past  practice,  and  the  car- 
rier should  have  been  sustained.  Further  compensation  as  allowed 
by  the  majority  of  the  board  in  this  case  is  not  justified  by  pro- 
visions of  rules  in  effect,  neither  is  it  just  nor  reasonable. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Conductor  McHugh  had  completed  his  regular  passenger  assign- 
ment on  January  2,  1921,  and  was  required  by  the  carrier  on  the 
following  day  to  deadhead  from  Merrillan  to  Altoona  for  the  pur- 
pose of  piloting  a light  engine  from  Altoona  to  Merrillan,  which 
extra  service  was  not  a part  of  his  regular  passenger  assignment; 
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therefore  the  decision  of  the  majority  of  the 
was  justified. 


Railroad  Labor  Board 

W.  L.  McMenimen. 
A.  O.  Wharton. 


DECISION  NO.  3196.— DOCKET  3118 

Chicago,  III.,  March  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Conductor  Carney  and  crew  for  a minimum 
day  at  switch-train  rates  July  4,  1921,  for  being  called  to  do  station 
switching  and  to  make  up  their  own  train  before  going  out  on  their 
regular  assignment. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — This  was  an  assigned  crew  on  branch-line  way- 
l'reight  train  No.  244,  running  out  of  Rice  Lake,  Wis.  It  was  required  to  make 
up  its  own  train  July  4,  1921,  owing  to  the  switch  engine  not  working  that  day 
on  account  of  it  being  a holiday. 

Employees'  position. — Article  X of  Supplement  25  provides  that  “ on  roads 
where  no  rules  are  in  effect  covering  work  performed  at  terminals,  the  practices 
in  regard  to  the  character  of  work  permissible  or  duty  required  at  terminals 
are  not  to  be  extended.” 

We  take  the  position  that  the  above  .article,  quoted  in  part,  was  violated 
when  Conductor  Carney  and  crew  were  called  in  advance  of  their  regular  time 
to  do  station  switching  in  a yard  where  a regular  switch  crew  is  employed. 

Carrier's  position. — Station  switching  at  Rice  Lake  consists  of  switching  all 
industries,  mill  track,  log  track,  taking  care  of  a company  coal  shed,  freight 
house,  and  all  other  general  switching  at  a yard  where  there  are  8 or  10  differ- 
ent industry  tracks  located  within  the  yard  limits,  requiring  the  use  of  a 
regular  switch  engine  at  that  point  daily,  one  shift,  except  Sundays  and 
holidays. 

As  July  4 was  a holiday,  all  industries  were  closed  and  would  require  no 
switching.  The  switch-engine  assignment  was,  therefore,  annulled  and  did  not 
work  as  it  was  apparent  that  the  only  work  that  could  be  done  w^ould  be  the 
making  up  of  train  No.  244. 

Train  No.  244  was  required  to  make  up  its  own  train.  To  make  up  the  train 
required  that  the  crew  pull  5 merchandise  cars  from  the  house  and  pick  up  10 
empties  from  another  track  where  they  had  been  placed,  switched  together  by 
switch  engine  the  day  before.  They  were  also  required  to  get  a milk  car  from 
the  unloading  track  to  No.  1 track  so  that  passenger  train  No.  97,  southbound, 
could  pick  it  up,  and  to  place  a car  of  melons,  which  arrived  during  the  night 
and  was  set  out  by  a passing  time  freight,  on  another  track  so  that  teams 
could  get  to  it  to  unload  it. 

The  claim  is  made  under  Article  X of  Supplement  25.  As  it  has  always 
been  the  practice  to  have  crews  make  up  their  own  trains  at  points  where  no 
switch  engines  are  on  duty,  we  feel  that  Article  X of  Supplement  25  was 
complied  with.  Our  schedule  with  conductors  and  trainmen  does  not  contain 
any  rule  for  switching  at  initial  or  final  terminal. 

Question  15  and  answer  thereto  as  contained  in  the  memoranda  of  Decem- 
ber 17,  1919,  issued  by  the  Director  General  of  Railroads,  reads  as  follows : 

“ Question  15. — Where  there  are  no  rules  in  schedules  for  switching  at  initial 
or  final  terminal,  how  will  men  be  compensated  if  required  to  perform  switch- 
ing service  either  at  initial  or  final  terminal?  ” 

“ Ansiver. — The  service  will  be  compensated  in  the  same  manner  as  hereto- 
fore, viz,  the  time  will  be  included  in  the  time  of  the  trip.” 

Conductor  Carney  and  crew  were  so  paid,  and  we  believe  this  to  be  the 
proper  manner  of  payment.  Claim  for  a minimum  day  at  switch-train  rates 
in  addition  to  time  earned  on  train  No.  244  that  day  was  declined. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons: 

There  are  no  rules  in  effect  that  justify  the  claim  of  this  crew  for 
a minimum  day  at  switch-train  rates  in  addition  to  the  time  run  on 
train  No.  244,  and  the  carrier  contends  that  it  has  also  been  the 
practice  to  have  crews  make  up  their  own  trains  at  points  where  no 
switch  engines  are  on  duty. 

There  was  no  switch  engine  on  duty  at  Rice  Lake  yard  on  July 
4,  1921,  due  to  the  fact  that  the  industries  served  by  the  yard  engine 
were  idle  by  reason  of  the  holiday,  therefore  there  was  no  reason 
for  the  switch  engine  to  work. 

Decision  No.  3053  (VI,  R.  L.  B.  360),  Docket  2968,  will  indicate 
that  the  majority  of  the  board  allowed  the  yard  foreman  and  two 
helpers  a minimum  day’s  pay  on  July  4,  1921,  on  account  of  the 
road  crew  being  used  to  perform  yard  service,  and  now  in  this  case, 
Docket  3118,  the  majority  of  the  board  has  allowed  the  road  crew  a 
minimum  day  at  switch-train  rates  in  addition  to  their  road  pay  for 
making  up  their  train  in  Rice  Lake  yard. 

The  carrier’s  attempt  to  operate  economically  and  efficiently  in 
this  case  has  been  frustrated  by  the  majority  of  the  board  penalizing 
it  for  practically  six  days’  pay  for  no  service  performed,  and  yet  it 
is  clearly  shown  by  the  evidence  that  in  no  instance  has  there  been  a 
violation  of  rules  in  effect  nor  an  act  committed  which  was  not  in 
accordance  with  past  practice. 

The  decision  of  the  majority  is  not  justified  in  either  Docket 
2968  or  Docket  3118  by  any  rules  in  effect  or  past  practice,  neither  is 
it  just  or  reasonable. 

Horace  Baker. 

Samuel  Higgins. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  carrier  regularly  employs  a switch  engine  at  Rice  Lake,  but 
on  July  4,  1921,  it  was  taken  off.  It  was  the  duty  of  the  crew  of 
the  yard  engine  to  make  up  local  freight  train  No.  244  in  addition 
to  performing  other  switching  service,  but  on  the  date  in  question 
Conductor  Carney  and  crew  of  way-freight  train  No.  244  were  called 
in  advance  of  their  regular  starting  time  for  the  purpose  of  making 
up  the  train  and  were  also  required  to  switch  out  a milk  car  so  it 
could  be  picked  up  by  the  southbound  passenger  train,  and  to  place 
a car  of  melons  on  the  team  track. 

The  work  of  the  crew  assigned  to  local  freight  train  No.  244  was 
extended  in  violation  of  the  second  paragraph  of  section  (a),  Article 
X of  Supplement  25  to  General  Order  No.  27  of  the  United  States 
Railroad  Administration,  which  article  reads  as  follows: 

On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals, 
the  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended. 
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The  decision  of  the  majority  of  the  Railroad  Labor  Board  is  justi- 
fied by  the  rule  quoted  above  and  is  in  accord  with  the  well-estab- 
lished principle  of  not  requiring  road  crews  to  perform  work  belong- 
ing to  yard  crews. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3197.— DOCKET  3121 

Chicago,  III.,  March  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Conductor  J.  W.  Sontag  and  crew,  eastern 
division,  for  the  switch-train  rate  of  pay  on  trains  Nos.  169  and  170, 
November  20,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  November  20,  1921,  Conductor  Sontag  on 
through-freight  trains  Nos.  169  and  170,  was  instructed  to  spot  company  coal 
at  company  coal  shed  and  pull  the  empty  cars  away  from  the  shed  at  Mer- 
rillan,  Wis.,  an  intermediate  point  on  the  run. 

Employees’  position. — On  the  date  in  question  the  dispatcher  gave  Conductor 
Sontag  the  following  message : 

“ Please  spot,  coal  and  pull  the  empties  from  coal  shed  at  Merrillan.” 

The  work  of  spotting  the  coal  in  the  coal  shed  belongs  to  the  way  freight, 
and  when  the  crew  on  train  No.  169,  which  is  a through-freight  crew,  was 
asked  to  do  this  work  it  was  required  to  perform  two  classes  of  road  service 
in  the  same  trip,  and  should  be  paid  as  provided  in  Article  VI  of  Supplement 
No.  25,  which  reads,  in  part,  as  follows : 

“(c)  Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

Carrier’s  position. — Trains  Nos.  169  and  170  are  a turn-around  time-freight 
run  as  follows : Leave  Altoona  at  8.30  a.  m.  as  train  No.  170 ; arrive  at  Marsh- 
field at  2 p.  m.  as  train  No.  170 ; leave  Marshfield  at  5.15  p.  m.  as  train  No. 
169 ; arrive  at  Altoona  at  9 p.  m.  as  train  No.  169 ; distance,  round  trip,  157 
miles. 

The  employees  claim  that  this  was  way-freight  work,  and  that  payment 
should  be  made  as  provided  in  Article  VI  of  Supplement  25. 

November  20,  1921,  was  Sunday,  and  way  freights  in  that  district  do  not  run 
on  Sunday.  Therefore,  the  placing  of  coal  at  a coal  shed  on  Sunday  is  not 
way-freight  work.  It  was  an  emergency  requiring  coal  to  be  placed  at  a 
shed  on  Sunday  and,  as  has  always  been  our  practice,  when  such  an  emer- 
gency arises,  any  crew  passing  Merrillan  would  be  instructed  to  do  this  work. 
Conductor  Sontag  passing  Merrillan  on  train  No.  169,  this  date,  was  so  in- 
structed to  meet  the  emergency. 

Section  17,  Article  IV,  of  the  conductors’  and  trainmen’s  schedule,  reads  as 
follows : 

“ Trains  loading  or  unloading  way  freight,  and  trains  doing  general  station 
switching,  shall  be  classed  as  way  freights.  This  does  not  apply  to  trains 
handling  small  lots  of  freight  in  cases  of  emergency,  or  to  trains  picking  up 
and  setting  out  cars.  ’ 

In  the  memoranda  of  Understandings,  in  connection  with  the  memorandum 
of  the  Director  General  of  Railroads,  dated  November  15,  1919,  the  answer 
to  paragraph  (c)  of  Article  V,  Supplement  24,  reads,  in  part,  as  follows: 

“ * * * Arbitrages  or  special  allowances  for  switching  performed  on 

road,  whether  switch  engines  are  maintained  at  the  stations  or  not,  are  in- 
tended to  be  eliminated,  as  provided  in  Article  X (a),  as  revised.  * * * ” 
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The  answer  to  paragraph  ( f ) of  Article  V,  Supplement  24,  reads,  in  part, 
as  follows: 

“ It  is  felt  that  these  questions  and  answers  clearly  indicate  that  at  no  time 
was  there  any  thought  that  the  performance  of  switching  en  route  would 
change  the  classification  of  a train  for  purposes  of  pay.” 

There  is  no  provision  in  our  schedule  that  provides  switch-train  rate,  as 
claimed,  for  doing  work  of  this  kind  in  an  emergency.  The  crews  have  always 
been  required  to  do  any  necessary  spotting  of  cars  or  to  put  up  coal  when 
the  emergency  required. 

The  claim  was  therefore  declined. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

Spotting  cars  at  one  station  by  through-freight  trains  can  not  be 
construed  as  general  station  switching  as  referred  to  in  section  IT, 
Article  IV  of  the  schedule  of  wages,  quoted  in  the  foregoing.  The 
claim  of  the  employees  should  have  been  denied  as  two  classes  of 
service  were  not  performed  during  the  trip. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Conductor  Sontag  and  crew  were  working  in  through- freight  serv- 
ice and  were  required  to  spot  company  coal  at  the  coal  shed  and  pull 
the  empty  cars  away  from  the  shed  at  Merrillan,  which  work  consti- 
tutes general  station  switching  at  that  point  within  the  meaning  of 
section  IT  of  Article  IV,  which  reads  as  follows : 

Trains  loading  or  unloading  way  freight,  and  trains  doing  general  station 
switching,  shall  be  classed  as  way  freights.  This  does  not  apply  to  trains  han- 
dling small  lots  of  freight  in  cases  of  emergency  or  to  trains  picking  up  and 
setting  out  cars. 

The  general  station  switching  performed  at  Merrillan  was  way- 
freight  service;  therefore,  under  the  provisions  of  Article  VI  of 
Supplement  25,  which  is  quoted  below,  this  crew,  which  performed 
both  through-freight  service  and  way-freight  service,  should  be  paid 
the  highest  rate  applicable  to  any  class  of  service  performed,  which 
would  be  the  way- freight  rate : 

Road  conductors  and  trainmen  performing  more  than  one  class  of  service  in 
a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate  applicable 
to  any  class  of  service  performed.  The  overtime  basis  for  the  rate  paid  will 
apply  for  the  entire  trip. 

The  additional  work  performed  by  this  crew  at  Merrillan  did  not 
pertain  to  the  through-freight  train  that  was  being  handled  by  them 
nor  could  it  be  construed  as  picking  up  or  setting  out  cars,  because 
the  cars  that  were  handled  at  Merrillan  were  not  handled  into  the 
station  in  their  train,  nor  did  they  take  the  cars  out  of  the  station. 

Section  IT  of  Article  IV  plainly  provides  that  way-freight  rates 
will  be  paid  crews  doing  general  station  switching.  The  rule  does 
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not  designate  any  particular  number  of  stations  at  which  general 
station  switching  must  be  performed  before  the  way-freight  rate  is 
paid,  and  as  Conductor  Sontag  and  crew  performed  general  station 
switching  at  one  point,  the  rule  is  applicable  to  the  service  performed 
by  them. 

* The  decision  of  the  majority  of  the  Railroad  Labor  Board  is  justi- 
fied by  the  rules  of  the  agreement. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3198.— DOCKET  4187 

Chicago,  III.,  March  25,  1925 

Order  of  Railroad  Telegraphers  v.  Terminal  Railroad  Association  of  St.  Louis 

Question. — Dispute  arising  out  of  direction  contained  in  Decision 
No.  2434  on  the  matter  of  vacations  with  pay,  reading: 

In  the  opinion  of  the  Railroad  Labor  Board  the  question  of  vacations  with 
pay  is  one  which  should  be  left  at  this  time  to  the  carrier  and  its  employees 
for  the  adoption  of  such  rule  as  may  be  mutually  agreed  upon.  (V,  R.  L.  15. 
449.) 

Statement. — On  May  20,  1924,  the  board  promulgated  Decision 
No.  2434  in  a dispute  between  the  carrier  and  organization  party 
hereto,  regarding  rates  of  pay  and  a rule  providing  for  vacations 
with  pay.  The  decision  as  to  vacations  is  as  quoted  above. 

Subsequent  to  the  receipt  of  this  decision  the  parties  conferred 
and  negotiations  were  entered  into  on  the  question  in  dispute.  No 
agreement  was  reached  and  the  dispute  was  jointly  submitted  to  the 
board  for  decision. 

The  employees  contend  that  Decision  No.  2434  does  not  deny 
vacations,  but,  on  the  contrary,  imposes  an  obligation  upon  both 
parties  to  negotiate  a rule  to  govern,  and  state  that  the  representa- 
tives of  the  carrier  declined  to  grant  any  kind  of  a vacation  or 
relief  day  rule.  They  presented  comprehensive  data  in  support  of 
their  contentions  showing,  among  other  things,  that  the  employees 
for  whom  the  rule  is  sought  were  engaged  in  a very  intensive  oc- 
cupation and  that  the  necessity  for  a vacation  rule  for  this  class  of 
employees  had  been  recognized  by  two  similiar  carriers — namely, 
the  Boston  Terminal  Co.  and  the  Grand  Central  Terminal  Co.; 
also  that  these  employees  of  the  carriers  just  referred  to  have,  in 
addition  to  a vacation  rule,  a rule  providing  for  26  relief  days  per 
year  without  loss  of  pay. 

The  carrier  contends  that  Decision  No.  2434  does  not  require  that 
a vacation  rule  be  negotiated,  but  does  provide  for  the  adoption  of 
such  rule  as  may  be  mutually  agreed  upon.  It  contends  that  the 
allowance  of  2 cents  an  hour  in  lieu  of  vacations  granted  by  the 
Railroad  Administration  amply  compensates  the  employees  for  the 
loss  of  a vacation  privilege,  and  that  to  grant  such  a rule  to  the 
employees  in  telegraph  service  would  be  unjust  discrimination 
against  employees  in  other  classes  of  service  with  similar  compensa- 
tion rules  who  are  not  now  receiving  vacations. 

56122—26 36 
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Decision.— The  Railroad  Labor  Board  reaffirms  Decision  No. 
2434  in  so  far  as  it  pertains  to  the  allowance  of  vacations. 

While  the  question  of  relief  days  is  not*  directly  made  one  of  the 
questions  at  issue  in  the  case  presented  for  decision,  yet  the  hearing 
and  the  evidence  in  this  case  shows  that  all  or  a part  of  the 
employees  in  question  are  being  worked  without  any  relief  days, 
and  without  any  schedule  agreement  providing  for  relief  days, 
either  with  or  without  pay.  Therefore,  the  board  recommends  that 
the  parties  to  this  dispute  shall  promptly  meet  for  the  purpose  of 
negotiating  a rule  that  will  provide  for  relief  days  and,  failing  to 
so  agree,  this  dispute  shall  promptly  be  submitted  to  the  board  for 
an  immediate  decision. 


DECISION  NO.  3199.— DOCKET  3181 

Chicago,  III.,  March  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  El  Paso 

& Southwestern  System 

Question. — Claim  of  H.  E.  Gilvin,  brakeman,  for  456  miles  at 
brakeman’s  rate  of  pay,  on  account  of  being  held  from  his  crew 
July  25,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Brakeman  Gilvin  was  assigned  to  a regular  pool- 
service  crew  between  El  Paso,  Tex.,  and  Hachita,  N.  Mex.,  July  25,  1921.  An 
emergency  arose  and  it  was  necessary  to  call  a crew  on  short  notice,  and  Mr. 
Gilvin  was  called,  as  his  crew  was  first  out.  An  extra  conductor  was  called 
in  place  of  the  regular  conductor  of  Gilvin’s  crew.  A short  turn-around  trip 
was  made,  and  the  crew  released  upon  its  return  to  El  Paso.  The  crew  was 
again  called  for  a trip  to  Hachita  before  Gilvin  wTas  olf  duty  eight  hours, 
and  an  extra  man  was  run  out  on  the  crew  in  his  place. 

Employees'  position. — It  is  the  contention  of  the  employees  that  the  crew  of 
which  Gilvin  was  a member  was  mishandled,  and  if  it  is  true,  as  alleged  by  the 
management,  that  an  effort  was  made  to  call  the  remainder  of  the  crew  and 
that  Gilvin  represented  the  crew  when  it  departed  from  the  terminal,  that 
the  crew  on  its  return  to  the  terminal  should  have  been  held  intact  and  that 
the  conductor  and  brakeman,  whom  the  management  was  unable  to  locate  for 
the  emergency  trip,  should  not  have  been  run  out  of  the  terminal  until  Gilvin 
was  rested. 

Carrier's  position. — On  July  25,  1921,  Brakeman  Gilvin  was  called  in  an 
emergency  to  go  out  40  miles  from  the  terminal  to  bring  in  a mixed  passenger 
and  freight  train  which  was  made  necessary  on  account  of  the  failure  of  the 
engine  and  the  crew  having  to  be  tied  up  on  account  of  the  16-hour  law.  An 
attempt  was  made  to  call  the  entire  crew  of  which  Mr.  Gilvin  was  a member, 
but  we  were  unable  to  locate  the  conductor,  and  Brakeman  Gilvin  and  an 
emergency  conductor  were  called.  When  Brakeman  Gilvin  returned  to  El 
Paso  from  this  emergency  trip,  he  was  not  available  under  the  hours  of  serv- 
ice law  when  his  crew  went  out.  Brakeman  Gilvin  really  lost  nothing  in  the 
transaction,  as,  if  the  whole  crew  could  have  been  found  for  the  emergency 
trip,  a made-up  crew  would  have  had  to  be  sent  out  on  the  train  which  Gilvin's 
crew  finally  went  out  on.  Gilvin  was  properly  called  in  his  turn  and  the  .car- 
rier is  not  at  fault  for  not  being  able  to  find  the  balance  of  the  crew.  As 
stated  above,  if  Gilvin’s  crew  had  been  held  until  his  rest  was  up  and  he  was 
available  under  the  hours  of  service  law,  an  emergency  crew  would  have  had 
to  be  made  up  and  his  crew  would  not  have  made  the  mileage. 

Decision . — The  claim  of  the  employees  is  denied. 
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DECISION  NO.  3200.— DOCKET  3182 

Chicago,  III.,  March  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  El  Paso 
& Southwestern  System 

Question. — Claim  of  Conductor  Flomerfelt  and  Brakemen  Bilman 
and  Archer  for  100  miles  account  of  failure  to  call  them  for  service 
performed  by  yard  crew  between  Pelea  and  El  Paso  yard,  May  13, 
1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Conductor  Flomerfelt  and  crew  were  assigned  to 
pool-freight  service  between  El  Paso,  Tex.,  and  Hachita,  N.  Mex.,  May  13, 
1921.  An  El  Paso  yard  crew  was  sent  to  Pelea,  a station  beyond  the  El 
Paso  yard  limits,  to  bring  into  El  Paso  a concrete  gang  outfit  parked  at 
Pelea.  Conductor  Flomerfelt  and  crew  were  first  out  and  available  for  service 
when  the  yard  crew  was  used. 

Employees'  position. — On  May  13,  1921,  Conductor  Flomerfelt  and  Brakemen 
Bilman  and  Archer  stood  first  out  of  El  Paso,  and  about  11.30  a.  m.  a yard 
engine  and  crew  were  run  to  Pelea,  a station  outside  of  yard  limits,  to  bring 
a concrete  gang  to  El  Paso.  It  is  the  contention  of  the  employees  that  this 
was  not  an  emergency  case,  and  that  the  carrier  bad  plenty  of  time  to  call 
a road  crew,  as  the  concrete  gang  wras  in  El  Paso  several  hours  before  being 
moved  out.  This  yard  crew  also  performed  work  at  two  intermediate  stations 
between  Pelea  and  El  Paso  yard. 

Cai'rier's  position. — A yard  crew  was  run  out  of  El  Paso  on  May  13,  1921, 
in  an  emergency  case,  to  bring  in  a concrete  gang  which  was  parked  at  Pelea, 
4 miles  outside  of  the  El  Paso  yard  limit.  It  was  the  intention  to  run  this 
concrete  gang  out  of  El  Paso  on  a train  leaving  at  about  1 p.  m.  for  emer- 
gency work.  After  their  arrival  at  El  Paso,  more  perishable  freight  was  de- 
livered to  us  by  the  Southern  Pacific  than  was  reported,  and  it  was  necessary 
to  make  up  another  train  to  handle  the  concrete  outfit. 

With  reference  to  work  done  at  two  intermediate  stations  between  Pelea 
and  El  Paso,  the  yard  foreman  brought  in  some  cars  from  Bowen  and  Oil 
Spur  when  he  returned  with  the  concrete  gang,  as  it  was  just  as  easy  for 
him  to  bring  them  in  as  to  leave  them,  caused  no  delay  in  getting  back  to  El 
Paso,  and  saved  another  train  bringing  these  cars  in  ahead  of  their  engine. 
The  yard  crew  had  no  instructions  to  do  this  work.  This  was  entirely  an 
emergency  case  and  was  handled  and  paid  for  under  the  yardmen’s  schedule. 

Decision. — The  claim  of  the  employees  is  sustained. 
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Chicago,  III.,  March  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  El  Paso 
& Southwestern  System 

Question. — Claim  of  B.  A.  Blum,  extra  passenger  conductor,  for 
200  miles  on  account  of  failure  to  call  him  for  train  No.  7,  October 
11  and  13,  1922. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Prior  to  April  23,  1921,  one  crew  was  assigned  to 
turn-around  passenger  service  between  Douglas  and  Tucson,  Ariz.  On  account 
of  the  depression  in  business  and  to  give  more  men  regular  employment 
arrangements  were  made  to  combine  two  runs,  and  the  following  agreement  was 
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executed  between  the  division  superintendent  at  Douglas  and  the  local  chair- 
man of  the  Order  of  Railway  Conductors  and  Brotherhood  of  Railroad 
Trainmen. 


Douglas,  Ariz.,  April  25,  1925. 

Mr.  H.  S.  Fairbank, 

Superintendent  El  Paso  & Southwestern  System, 

Douglas,  Ariz. 


Dear  Sir  : Referring  to  Bulletin  No.  125,  dated  Douglas,  Ariz.,  April  23,  1921 : 
It  is  agreeable  to  work  two  crews  as  outlined  in  Bulletin  No.  125  of  April  23, 
and  no  penalty  will  be  applied  or  pay  demanded  for  days  the  men  lay  over 
and  perform  no  service. 

This  is  a temporary  arrangement,  subject  to  recall  on  request  of  the  under- 
signed. 

Yours  truly, 


B.  A.  Blum, 

Local  Chairman  Order  Railway  Conductors,  Lodge  No.  !fUi. 

A.  T.  Ash, 

Local  Chairman  Brotherhood  of  Railroad  Train , Lodge  No.  868. 


Employees'  position. — It  is  the  contention  of  the  employees  that  the  agree- 
ment between  the  division  superintendent  and  the  local  committee  had  nothing 
to  do  with  extra  men  that  caught  the  run,  and  that  Blum,  being  the  senior 
extra  passenger  conductor,  should  have  been  used  on  the  run  when  a regular 
man  was  laying  off.  Claim  based  on  section  1,  article  8,  of  trainmen’s  agree- 
ment, reading  in  part  as  follows : 

“The  senior  freight  conductor  and  brakeman  (with  full  uniform)  and 
qualified  for  passenger  service  shall  do  the  extra  passenger  and  special  pas- 
senger work.” 

The  carrier’s  position  as  summarized  from  the  record  is  as  follows : 

Carrier's  position. — Bulletin  No.  125  referred  to  in  the  joint  statement  of 
facts  reads : 

Douglas,  Ariz.,  April  23,  1921. 

Bulletin  No.  125. 

Trainmen  : Bids  in  writing  will  be  received  up  to  12  noon,  April  28,  1921, 
at  trainmaster’s  office,  Douglas,  for  crews  to  fill  the  following  runs : 

Trains  7 and  8,  Douglas-Tucson,  two  uniformed  conductors. 

Trains  42  and  41,  Courtland  branch,  two  uniformed  brakemen. 

Crews  to  make  a round  trip  in  their  turn  on  trains  7 and  8 on  alternate 
days,  laying  over  at  Douglas,  and  on  lay-over  days  that  Courtland  branch 
trains  operate,  the  crew  in  Douglas  will  operate  Courtland  branch  train  as 
part  of  their  assignment.  Crew  on  Courtland  branch  trains  42  and  41  will 
not  be  required  to  wear  uniform,  except  that  conductor  will  wear  conductor’s 
cap. 

Please  send  copies  of  all  bids  to  W.  S.  Ford,  trainmaster,  El  Paso,  Tex. 

This  cancels  Bulletin  No.  121,  April  20. 

J.  E.  Murphy, 

W.  S.  Ford, 

Trainmasters. 


It  will  be  noted  that  this  bulletin  provides  for  two  crews  on  these  runs. 
It  was  our  understanding  at  the  time,  and  still  is  our  understanding,  that  the 
temporary  agreement  applied  to  the  runs  and  not  to  any  particular  men  on 
the  runs.  If  this  claim  were  allowed,  it  would  defeat  the  intent  and  purpose 
of  the  temporary  agreement  when  both  regular  crews  were  laying  off.  It 
will  be  noted  that  under  the  special  agreement  signed  up  by  the  conductors’ 
and  brakemen’s  local  chairmen,  there  would  be  no  penalty  applied  or  pay  de- 
manded for  days  the  men  lay  over  and  perform  no  service. 

Decision. — As  the  evidence  submitted  indicates  that  the  employee 
directly  concerned  was  assigned  to  service  in  accordance  with  pro- 
visions of  an  agreement  entered  into  between  the  representatives  of 
the  carrier  and  the  employees,  the  claim  can  not  be  sustained  and 
is,  therefore,  denied. 
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DECISION  NO.  3202.— DOCKET  3302 

Chicago,  III.,  March  26,  1926 

Order  of  Railroad  Telegraphers  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis 

Railway  Co. 

Question.— Claim  of  the  employees  that  W.  F.  Engle  should  be 
reimbursed  for  the  wage  loss  sustained  by  him  by  reason  of  his  being 
displaced  from  the  position  of  third-trick  operator  in  the  dispatcher’s 
office  at  Springfield,  Ohio,  and  allowed  $1  for  each  day  held  away 
from  his  regular  assigned  position. 

Statement.— Prior  to  January  1,  1922,  Mr.  Engle  was  employed 
as  third-trick  operator  in  the  dispatcher’s  office  at  Springfield.  On 
that  date  he  was  displaced  from  his  position  by  G.  A.  Reed,  who  had 
been  employed  in  the  same  office  as  report  clerk.  Mr.  Engle  dis- 
placed a junior  telegrapher  in  another  office.  On  August  10,  1922, 
Mr.  Engle  was  permitted  to  return  to  the  position  in  the  dispatcher’s 
office.  Mr.  Engle  held  seniority  rights  under  the  telegraphers’  agree- 
ment from  June  11,  1917.  Mr.  Reed  held  no  seniority  under  the 
telegraphers’  agreement,  having  forfeited  it  when  promoted  to  a 
dispatcher. 

The  employees  state  that  during  the  period  of  Federal  control  the 
duties  of  Mr.  Engle  as  third-trick  operator  in  the  dispatcher’s  office 
consisted  of  telegraphing  and  preparing  various  reports.  After  the 
period  of  Federal  control  the  position  was  relieved  of  handling  the 
reports  and  another  position  known  as  report  clerk,  but  classified  on 
the  pay  rolls  as  assistant  dispatcher,  was  put  on  to  handle  reports. 
The  latter  arrangement  continued  until  January  1,  1922,  when  the 
report  work  was  again  assigned  to  the  telegrapher’s  position  and 
Mr.  Reed,  the  report  clerk,  was  permitted  to  displace  Mr.  Engle. 

The  employees  contend  that  Mr.  Engle  should  not  have  been  dis- 
placed, and  that  he  should  be  paid  for  the  wage  loss  sustained  and 
allowed  compensation  at  the  rate  of  $1  per  day  for  each  day  held 
off  his  regular  position,  as  required  by  paragraph  (6),  Article  X of 
the  agreement,  which  reads  as  follows: 

(Z>)  When  regularly  assigned  telegraphers  are  transferred  from  their  regular 
positions  to  work  extra,  they  will  be  paid  one  dollar  per  day  in  addition  to 
their  regular  rates  of  pay,  computed  until  they  return  to  their  regular  posi- 
tions or  are  relieved. 

The  carrier  states  that  on  account  of  a decrease  in  business  there 
Avas  not  sufficient  work  to  maintain  a third-trick  telegrapher  in  the 
dispatcher’s  office  at  Springfield;  that  the  position  was  therefore 
abolished ; and  that  such  work  as  had  been  performed  by  the  operator 
filling  that  trick  was  absorbed  by  the  chief  train  dispatcher  and  by 
other  employees  in  that  office. 

The  carrier  also  states  that  Mr.  Reed  was  employed  as  a teleg- 
rapher on  August  7,  1919,  and  bid  in  a position  in  the  train  dis- 
patcher’s office  as  a regular  operator  on  January  8,  1919.  He  worked 
as  such  until  February  9,  1919,  at  which  time  his  position  was 
abolished.  He  continued  in  the  train  dispatcher’s  office  in  an  extra 
capacity  until  January,  1920,  at  which  time  he  accepted  a regular 
trick.  On  February  2,  1920,  he  passed  an  examination  and  was  pro- 
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moted  to  the  position  of  train  dispatcher,  and  then  performed  relief 
train  dispatcher’s  work  from  June,  1920,  until  he  was  made  a 
regular  train  dispatcher. 

The  carrier  contends  that  there  was  no  violation  of  the  rules  of  the 
agreement  in  abolishing  the  position  of  third-trick  telegrapher  in 
the  dispatcher’s  office  at  Springfield,  and  that  in  reducing  the  force 
and  giving  the  extra  work  to  the  chief  train  dispatcher  and  to  Mr. 
Reed  it  followed  a practice  authorized  during  Federal  control  and 
which  has  not  been  changed.  The  practice  referred  to  was  instituted 
in  connection  with  the  matter  of  providing  employment  for  relief 
dispatchers. 

Opinion. — The  evidence  discloses  that  Mr.  Engle  was  employed  as 
a telegrapher  on  June  9,  1917,  bid  into  the  dispatcher’s  office  in 
October,  1919,  but  did  not  actually  assume  duties  in  the  dispatcher’s 
office  until  December,  1919;  that  he  was  given  an  examination  and 
qualified  for  the  position  of  train  dispatcher  on  July  11,  1920.  Mr. 
Reed  was  employed  as  telegrapher  August  7,  1917,  bid  into  the  dis- 
patcher’s office  July  8,  1919,  given  examination  and  qualified  for 
position  of  dispatcher  February  2,  1920.  Mr.  Reed  was  actually  used 
as  a train  dispatcher.  Mr.  Engle  was  never  used  as  a train  dis- 
patcher ; this,  however,  can  not  be  construed  as  affecting  his  seniority 
as  a telegrapher. 

Decision. — The  Railroad  Labor  Board  decides  that  W.  F.  Engle 
shall  be  compensated  for  any  wage  loss  sustained  during  the  period 
January  1,  1922,  to  August  10,  1922,  account  of  being  displaced  by 
G.  A.  Reed. 

If  Mr.  Engle  was  put  to  any  extra  expense  on  account  of  this 
erroneous  displacement  he  shall  be  reimbursed  under  the  provisions 
of  paragraph  ( b ),  Article  X of  the  agreement. 


DECISION  NO.  3203.— DOCKET  3303 

Chicago,  III.,  March  26,  1925 

Order  of  Railroad  Telegraphers  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis 

Railway  Co. 

Question.— Alleged  violation  of  the  telegraphers’  agreement  in  the 
reclassification  and  reduction  in  rate  of  pay  of  ticket  agent  at  Mun- 
cie,  Ind. 

Statement. — On  March  1,  1922,  the  classification  of  position  of 
ticket  agent  at  Muncie  was  changed  to  ticket  clerk  and  the  rate  was 
reduced  from  68  cents  an  hour  to  $4,873  a day.  The  reclassification 
and  reduction  was  made  without  conference  and  negotiation  with 
the  representatives  of  the  employees. 

The  employees  contend  that  this  action  is  in  violation  of  the  agree- 
ment that  no  change  should  be  made  in  the  rate  of  pay  as  shown  in 
the  wage  scale  appended  to  the  agreement  without  conference  and 
agreement  between  the  parties  thereto,  and  ask  that  the  rate  be  re- 
stored to  the  date  the  reduction  was  made. 

The  employees  further  contend  that  the  duties  of  the  position  are 
the  same  as  prior  to  the  reclassification  and  reduction,  with  the  ex- 
ception of  being  relieved  of  supervision  of  other  employees. 
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The  carrier  states  that  the  supervision  and  solicitation  of  passenger 
business  was  transferred  from  the  position  of  ticket  agent  to  the 
freight  agent  and  that  the  responsibility  and  supervision  for  both 
positions  was  invested  in  the  consolidated  position. 

The  carrier  contends  that  when  the  position  of  ticket  agent  was 
relieved  of  the  supervisory  responsibility  it  was  proper  to  change  the 
classification  to  that  of  ticket  clerk  and  to  adjust  the  rate  accord- 
ingly and  that  there  was  no  violation  of  the  agreement. 

Opinion. — This  dispute  is  similar  to  those  covered  by  Dockets 
3300,  3304,  3306,  and  3308,  decided  by  Decision  No.  3155  (VI,  R.  L. 
B.  489),  in  that  the  rate  of  the  position  was  restored  effective  August 
10,  1922,  under  the  status  quo  order  issued  by  the  Railroad  Labor 
Board  on  that  date.  It  is  also  similar  in  that  the  revised  agreement 
of  March  IT,  1924,  shows  the  position  as  paying  a rate  higher  than  in 
effect  at  the  time  of  the  reclassification.  It  differs  from  the  other 
disputes  in  that  considerable  evidence  as  to  the  merits  of  reclassifi- 
cation was  submitted  at  the  oral  hearing  before  the  board.  The 
board  is  of  the  opinion  that  the  carrier  is  within  its  rights  in  trans- 
ferring the  responsibility  of  supervision  to  the  freight  agent,  and  it 
is  admitted  by  the  employees  that  the  ticket  agent  has  been  relieved 
of  such  responsibility. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
ticket  agent  at  Muncie,  Ind.,  has  been  changed  to  ticket  clerk  by 
relieving  the  position  of  the  supervisory  responsibility.  The  claim 
of  the  employees  for  retroactive  adjustment  from  the  date  of  reclassi- 
fication to  August  10,  1922,  is  sustained. 


DECISION  NO.  3204.— DOCKET  3309 

Chicago,  III.,  March  26,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  agents  at  Glenrio, 
Endee,  and  San  Jon,  N.  Mex.,  should  be  paid  overtime  on  account  of 
being  instructed  to  meet  passenger  trains  after  their  regular  assigned 
hours. 

Statement. — The  agents  at  Glenrio,  Endee,  and  San  Jon  were  in- 
structed by  the  proper  officer  of  the  carrier  that  it  would  be  neces- 
sary for  them  to  meet  train  No.  43  for  the  purpose  of  handling  ex- 
press matter  arriving  on  that  train,  which  instructions  were  com- 
plied with  and  the  agents  presented  claims  for  overtime  for  the 
work. 

The  employees  state  that  the  express  business  has  always  been  a 
part  of  the  railroad  work  at  the  different  stations,  and  that  in  arriv- 
ing at  the  rates  of  pay  of  employees  the  express  commissions  are 
always  taken  into  consideration. 

The  employees  contend  that  when  employees  are  instructed  by  the 
proper  authority  of  the  carrier  to  meet  trains  outside  of  their  regu- 
larly assigned  hours  they  must  be  paid  in  accordance  with  the  call- 
and-overtime  rule  of  the  agreement. 

The  carrier  states  that  the  meeting  of  trains  by  agents  for  the 
handling  of  express  matter  only  is  service  for  the  evnress  company 
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which  allows  them  compensation  on  a commission  basis,  and  that  the 
revenue  derived  from  the  service  fully  justifies  any  special  attention 
which  the  agents,  as  employees  of  the  express  company,  must  give 
such  express  business  in  order  to  properly  handle  and  retain  the 
business  so  they  can  have  an  opportunity  to  earn  the  commissions. 
The  carrier,  therefore,  contends  that  there  is  no  justification  for 
granting  additional  or  double  compensation  for  such  service. 

Opinion. — The  evidence  in  this  dispute  shows  that  the  employees 
involved  were  instructed  by  authorized  officers  of  the  carrier  to  per- 
form the  service  in  question.  Under  the  circumstances  the  Railroad 
Labor  Board  is  of  the  opinion  that  they  are  entitled  to  the  compen- 
sation claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3205.— DOCKET  3346 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Atlantic  Coast  Line  Railroad  Co. 

Question. — Claim  of  the  employees  that  C.  B.  Kornegay  should  be 
placed  in  the  position  that  was  bulletined  as  vacant  in  the  office  of 
the  auditor  of  freight  receipts,  upon  which  he  bid,  and  that  he  should 
be  paid  for  the  difference  between  the  rate  of  that  position  and  the 
position  held  by  him  from  February  27,  1923. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  contains  the  following : 

Employees'  position. — The  employees  contend  that  a position  was  placed  on 
the  bulletin  board  in  the  office  of  auditor  of  freight  receipts  and  that  Mr. 
Kornegay  bid  on  same  as  per  rule  10  of  the  agreement  between  the  Atlantic 
Coast  Line  Railroad  Co.  and  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees,  and  that  said  posi- 
tion was  given  to  an  employee  in  this  office  who  did  not  place  any  bid  for 
same. 

This  case  hinges  entirely  upon  whether  or  not  the  carrier  under  the  rules 
has  a right  to  give  a position  to  an  employee  without  his  bidding  for  same. 

This  employee  contends  that  the  rules  thoroughly  cover  this  case  and  that 
under  these  rules  all  bulletin  positions  should  be  given  to  oldest  employees 
bidding  on  same  having  fitness  and  ability. 

At  the  investigation  and  hearing  there  was  no  contention  made  that  Mr. 
Kornegay  did  no  have  fitness  and  ability  but,  rather,  it  was  admitted  that  he 
did  have  fitness  and  ability. 

We  ask  that  Mr.  Kornegay  be  placed  on  this  position  and  paid  the  differ- 
ential in  salary  between  what  he  is  now  drawing  and  the  salary  of  the  posi- 
tion which  he  asked  for,  such  differential  to  be  paid  from  February  27,  1923, 
until  such  time  as  the  change  is  made,  as  the  investigation  was  held  on  Feb- 
ruary 27,  1923. 

Carrier's  position. — Since  the  organization  of  the  office  of  auditor  of  freight 
receipts  in  1902  the  following  practices  have  governed  the  assignment  of  clerks 
to  vacancies  or  new  positions : 

The  record  of  clerks,  now  known  as  a roster,  has,  as  vacancies  occurred, 
been  reviewed  and  the  senior  employee  with  sufficient  fitness  and  ability  has 
been  tendered  the  position.  Sometimes  formal  applications  have  been  received 
but  at  other  times  they  have  not.  However,  a failure  to  make  application  has 
never  been  permitted  to  act  as  a bar  to  the  appointment  of  an  employee  entitled 
to  promotion  to  a better  position  on  the  basis  of  his  seniority  with  sufficient 
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fitness  and  ability.  The  principle  observed  has  always  been  that  all  qualified 
employees  were  desirous  of  promotion,  hence  they  should  be  considered  appli- 
cants for  a vacancy  in  a better  position. 

The  above  practices  have  been  in  effect  for  many  years  and  were  accepted 
by  the  employees  in  this  oflice  as  standard,  no  exception  heretofore  having 
been  taken  thereto. 

In  the  case  in  question,  A.  J.  Johnston  was  senior  to  the  two  other  clerks 
who  made  application  for  the  position,  and  by  reason  of  his  seniority,  with 
unquestioned  fitness  and  ability,  was  given  the  position  in  preference  to  appli- 
cants with  less  seniority.  The  older  of  the  two  applicants,  H.  C.  Hubbard, 
recognized  this  practice  and  made  no  objection  to  the  action  taken  in  giving 
the  position  to  a senior  employee.  The  junior  of  the  two  applicants,  Mr. 
Kornegay,  takes  exception  on  the  ground  that  because  he  filed  a formal  appli- 
cation for  the  position,  the  past  practice  of  many  years’  observance  should 
be  disregarded  and  the  position  should  be  given  to  him,  notwithstanding  the 
fact  that  the  man  who  was  assigned  to  the  position  has  more  than  four  years’ 
seniority  over  him,  and  that  the  other  applicant  has  nearly  one  year’s  seniority 
over  him. 

In  conference  relating  to  this  case  the  clerks’  committee  requested  that  in 
order  to  avoid  similar  misunderstanding  in  the  future,  the  carrier  require  all 
those  desiring  consideration  when  a position  is  bulletined  to  file  application 
therefor,  and  to  change  the  established  practice  to  that  extent.  This  was 
agreed  to  by  the  carrier  and  instructions  were  issued  accordingly. 

In  view  of  the  foregoing,  the  carrier  can  not  agree  to  meet  the  claim  now 
made  by  the  clerks’  committee  that  an  older  employee  be  displaced  for  a 
younger  one,  contrary  to  the  spirit  and  intent  of  the  application  of  seniority 
and  the  established  practice  in  this  particular  office. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3206.— DOCKET  3352 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  that  the  four  checkers  employed 
in  the  parcel  room  at  the  passenger  station,  Minneapolis,  Minn.,  should 
be  allowed  the  difference  between  the  monthly  and  daily  rates,  retro- 
active to  March  1,  1920,  and  that  the  increases  and  decreases  author- 
ized by  the  Railroad  Labor  Board,  applying  to  clerks,  should  be 
applied  to  the  positions. 

Statement. — The  employees  state  that  there  are  four  checkers 
employed  at  the  parcel  room  at  the  Minneapolis  passenger  station 
with  assigned  hours  as  follows : 

One  man  on  first  shift;  hours  5.45  a.  m.  to  2.15  p.  m.,  with  30- 
minute  meal  period. 

One  man  on  second  shift;  hours  6.30  a.  m.  to  3 p.  m.,  with  30- 
minute  meal  period. 

Two  men  on  third  shift;  hours  3 p.  m.  to  12.01  a.  m.,  with  1-hour 
meal  period. 

The  employees  are  assigned  to  work  seven  days  a week  and  were 
paid  as  follows : 

Per  month 


Supplement  No.  7 effective  Sept.  1,  1918 $95.  00 

National  agreement  effective  Jan.  1,  1920 95.  00 

Decision  No.  2 effective  May  1,  1920 121.  52 

Decision  No.  147  effective  July  1,  1921 101. 12 

Decision  No.  1074  effective  July  1,  1922 95. 00 
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The  employees  contend  that  these  positions  are  clerical  and  should 
be  placed  on  a daily  basis  as  provided  in  rule  87  of  the  agreement, 
effective  from  March  1,  1920.  The  rule  referred  to  reads  as  follows : 

Determining  daily  rate. — Except  as  provided  in  rule  50  of  Article  VI,  em- 
ployees heretofore  paid  on  a monthly  basis  shall  be  paid  on  the  daily  basis.  To 
determine  the  daily  rate  for  monthly  rated  employees,  multiply  the  monthly 
late  by  12  and  divide  by  306.  To  determine  the  pro  rata  hourly  rate  divide 
the  daily  rate  determined  as  above  by  8.  Nothing  herein  shall  be  construed 
to  permit  the  reduction  of  days  for  the  employees  covered  by  this  rule  87  below 
six  days  per  week,  excepting  that  this  number  may  be  reduced  in  a week  in 
which  holidays  occur  by  the  number  of  such  holidays  * * *. 

Rule  50  referred  to  in  the  foregoing  rule  reads  as  follows : 

Intermittent  service. — Where  service  is  intermittent  or  does  not  require  con- 
tinuous application,  positions  designated  as  “ other  office  and  station  em- 
ployees ” in  rule  1,  Article  I,  will  be  paid  a monthly  rate  to  cover  all  service 
rendered.  This  monthly  rate  shall  be  based  on  the  present  hours  and  com- 
pensation. If  present  assigned  hours  are  increased  or  decreased  the  monthly 
rate  shall  be  adjusted  pro  rata  as  the  hours  of  service  in  the  new  assignment 
bear  to  the  hours  of  service  in  the  present  assignment,  except  that  hours  above 
10  either  in  new  or  present  assignment  shall  be  counted  as  one  and  one-half 
in  making  adjustments.  Nothing  herein  shall  be  construed  to  permit  the  re- 
duction of  hours  for  the  employees  covered  by  this  rule  50  below  eight  hours 
per  day  for  six  days  per  week.  The  wages  for  new  positions  shall  be  in  con- 
formity with  the  wages  for  positions  of  similar  kind,  class,  and  hours  of  service 
in  the  seniority  district  where  created. 

Exceptions  to  the  foregoing  paragraph  shall  be  made  for  individual  posi- 
tions when  agreed  to  between  the  management  and  duly  accredited  representa- 
tive of  the  employees. 

For  such  excepted  positions  the  foregoing  paragraph  shall  not  apply. 

This  rule  shall  not  be  construed  as  authorizing  the  working  of  split  tricks. 

The  carrier  states  that  practically  all  of  the  work  performed  by 
the  employees  involved  in  this  dispute  consists  of  receiving  hand 
luggage  and  parcels  at  a window  counter,  attaching  checks,  placing 
the  articles  in  racks,  taking  articles  from  the  racks  and  delivering 
them  at  the  counter  on  presentation  of  the  check  coupons.  The  re- 
ceipts are  turned  over  to  the  ticket  agent  who  remits  them.  These 
employees  make  out  a daily  report  which  show&  the  checks  used, 
articles  on  hand  over  24  hours,  and  receipts,  the  entire  preparation 
of  which  requires  less  than  one  hour  daily  and  is  the  only  clerical 
work  done  by  them. 

The  carrier  contends  that  by  reason  of  the  fact  that  these  parcel- 
room  employees  do  not  regularly  devote  four  hours  daily  to  the  per- 
formance of  clerical  work,  as  defined  by  rule  4 of  the  agreement,  they 
are  correctly  paid  on  the  monthly  basis. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3207. — DOCKET  3356 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  emploj^ees  that  the  general  chairman  of 
of  the  employees’  committee  should  be  furnished  transportation  by 
the  carrier  and  reimbursed  for  railroad  fares  paid  by  him  since 
passes  have  been  denied. 
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Statement. — On  July  26,  1922,  an  agreement  disposing  of  a wage 
dispute  was  entered  into  between  this  carrier  and  the  organization 
party  hereto.  One  of  the  provisions  of  the  agreement  dealt  with 
was  the  matter  of  transportation  for  the  general  chairman,  vice  gen- 
eral chairman,  and  local  chairman  of  the  employees  committee,  and 
reads  as  follows : 

It  being  represented  that  annual  passes  are  furnished,  through  the  American 
Railway  Express  Co.  by  the  railroads  over  which  the  former  company  operates, 
to  general  chairman,  vice  general  chairman,  and  local  chairmen,  the  Southeast- 
ern Express  Co.  will  use  its  earnest  endeavors  in  securing  like  transportation 
for  the  general  chairman,  vice  general  chairman,  and  local  chairmen  over  the 
lines  operated  by  it ; it  being  understood  that  annual  passes  will  be  requested 
for  general  officers  and  trip  passes  for  local  officers. 

On  July  26,  1922,  the  president  of  the  carrier  clarified  the  intent 
of  the  above-quoted  provision  of  the  agreement  in  a letter  to  the 
general  chairman,  reading  as  follows : 

Referring  to  paragraph  4 of  agreement  entered  into  between  the  brotherhood 
of  railway  and  steamship  clerks  and  Southeastern  Express  Co.,  this  date: 

Until  such  time  as  our  request  for  annual  passes  for  the  general  chairman 
and  vice  general  chairman  are  secured,  service  passes  will  be  furnished  Messrs. 
Caldwell  and  Fletcher,  as  per  our  agreement  here  to-day. 

Transportation  was  furnished  up  to  December  31,  1922,  the  general 
manager  of  the  carrier  advising  the  general  chairman  on  December 
28,  1922,  as  follows: 

After  December  31,  1922,  it  is  stipulated  by  the  Southern  Railway  Co.  that 
the  Southeastern  Express  Co.  shall  pay  the  regular  rate  of  fare  for  all  trans- 
portation issued  on  their  account,  therefore,  we  will  require  only  those  passes 
necessary  for  the  official  supervision  of  the  express  company’s  business. 

It  will  not  be  possible  to  extend  the  pass  you  now  have  beyond  December  31, 
1922,  and  the  same  will  apply  to  passes  of  employees  traveling  on  their  per- 
sonal account. 

The  employees  state  that  the  majority  of  the  stockholders  and 
directors  of  the  Southeastern  Express  Co.  are  also  connected  with  the 
Southern  Kailway  system  over  whose  lines  the  transportation  is  re- 
quested; they  contend  that  the  Southeastern  Express  Co.  should 
furnish  transportation  to  the  general  chairman  in  accordance  with 
the  agreement  of  July  26,  1922,  and  that  he  should  be  reimbursed  for 
all  money  paid  in  railroad  fares  due  to  passes  having  been  denied. 

The  carrier’s  reply  to  the  employees’  submission  is  quoted  as  fol- 
lows : 

In  tlie  negotiations  leading  up  to  the  agreement  between  the  Southeastern 
Express  Co.  and  the  Brotherhood  of  Railway  and  Steamship  Clerks,  entered 
into  July  1,  1921,  the  question  of  free  transportation  for  representatives  of  the 
Brotherhood  of  Railway  and  Steamship  Clerks  was  given  full  consideration. 
The  company  explained  that  under  its  agreement  with  the  Southern  Railway 
Co.,  effective  May  1,  1921,  the  issuance  of  passes  was  restricted  to  employees 
traveling  on  company's  business. 

In  the  settlement  with  employees  under  Decision  No.  822  of  the  United  States 
Railroad  Labor  Board,  July  26,  1922,  the  question  of  free  transportation  was 
again  brought  up  for  discussion,  at  which  time  the  following  agreement  was 
entered  into  between  the  company  and  the  brotherhood.  (Quoted  herein- 
before. ) 

It  will  be  seen  that  the  Southeastern  Express  Co.  agreed  to  request  annual 
passes  in  favor  of  certain  representatives  of  the  brotherhood,  and  that  until 
such  request  could  be  given  consideration  by  the  railway  company  other  means 
of  transportation  would  be  provided,  which  was  done  throughout  the  year 
of  1922. 
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An  earnest  effort  was  made  to  secure  passes,  but  due  to  the  burden  upon 
the  railway  company  it  was  decided  that  passes  for  personal  travel  would  not 
be  granted,  and  the  request  of  the  company  was  denied.  The  Southeastern 
Express  Co.  does  not  own  or  operate  the  railroads  and  are  not  authorized  to 
issue  passes  on  railroad  trains.  The  matter  of  free  rail  transportation  is  not 
within  the  control  of  the  Southeastern  Express  Co. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
carrier  has  complied  with  the  provisions  of  the  agreement  of  July 
26,  1922,  by  requesting  the  transportation  desired  by  the  employees’ 
representatives  and  in  furnishing  transportation  until  the  request 
was  acted  upon.  Therefore  the  request  for  reimbursement  of  moneys 
paid  for  railroad  fares  can  not  be  sustained. 

The  Board  does  not  consider  it  has  jurisdiction  in  the  matter  of 
requiring  one  carrier  to  furnish  passes  to  the  employees  of  another. 

Decision. — Case  dismissed. 


DECISION  NO.  3208.— DOCKET  3360 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  employees  that  W.  H.  Flowers,  depot 
agent,  Macon,  Ga.,  should  be  reimbursed  $12  a month  from  July  1, 
1921,  to  November  4,  1921,  account  of  reduction  in  his  rate  of  pay. 

Statement. — Mr.  Flowers  was  employed  as  depot  agent  at  Macon 
at  a rate  of  $162  a month.  On  July  1,  1921,  his  rate,  together  with 
practically  all  other  employees  of  this  carrier,  was  reduced  in  amount 
$12  a month.  Reductions  made  by  the  carrier  were  protested  by  the 
employees,  handled  in  conference,  and  after  failure  to  secure  an 
adjustment  they  were  appealed  to  the  Railroad  Labor  Board  in  ac- 
cordance with  the  provisions  of  the  transportation  act  1920.  The 
dispute  was  decided  by  Decision  No.  822  (III,  R.  L.  B.  213)  and  on 
July  26, 1922,  an  agreement  was  negotiated  by  the  parties  to  the  pres- 
ent dispute  providing  that  rates  in  effect  as  of  May  1,  1921,  would 
be  restored  from  August  1, 1921,  up  to  and  including  March  13,  1922, 
and  that  the  rates  made  effective  by  the  carrier  on  August  1,  1921, 
should  be  the  effective  rates  after  March  13,  1922. 

The  employees  contend  that  Mr.  Flowers  is  entitled  to  the  ad- 
justment claimed  in  accordance  with  the  provisions  of  the  agree- 
ment referred  to. 

The  carrier  contends  that  the  position  held  by  Mr.  Flowers  as  depot 
agent  at  Macon  was  excepted  from  the  provisions  of  its  working 
agreement  with  its  employees,  and  that  he  is  therefore  not  entitled  to 
an  adjustment  under  the  wage  agreement  of  July  26,  1922. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
position  of  depot  agent  at  Macon,  occupied  by  Mr.  Flowers,  was  not 
subject  to  the  provisions  of  the  agreements  hereinbefore  referred  to 
if  he  was  the  authorized  agent  in  charge  of  the  business  of  the  car- 
rier at  Macon;  if,  however,  the  position  of  depot  agent  was  sub- 
ordinate to  another  officer  bearing  the  title  of  “ agent  ” at  Macon,  the 
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position  was  subject  to  both  agreements  and  Mr.  Flowers  is  entitled 
to  the  adjustment  claimed. 

Decision, , — The  Eailroad  Labor  Board  decides  that  this  dispute  is 
remanded  to  the  parties  for  conference  and  negotiation  in  accordance 
with  the  opinion  herein  expressed. 


DECISION  NO.  3209.— DOCKET  3365 

Chicago,  III.,  March  26,  1925 

Order  of  Railroad  Telegraphers  v.  Delaware,  Lackawanna  & Western  Rail- 
road Co. 

Question. — Claim  of  the  employees  that  the  telegraph  office  at  the 
passenger  station  at  Corning,  N.  Y.,  is  a two-shift  office,  and  that 
the  ticket  agent-operator  and  ticket  clerk-operator  should  be  paid 
overtime  for  all  time  worked  in  excess  of  eight  consecutive  hours, 
retroactive  to  the  time  they  were  assigned  to  work  a 10-hour  spread. 

Statement. — At  the  passenger  station  at  Corning  there  are  two 
employees,  one  being  clasified  as  “ ticket  agent-operator  ” and  the 
other  as  “ticket  clerk-operator.”  Both  of  these  employees  perform 
the  duties  of  an  operator  and  both  sell  tickets.  The  ticket  agent- 
operator  is  assigned  to  work  from  8 a.  m.  to  6 p.  m.,  with  one  hour 
off  duty  for  meals,  and  the  ticket  clerk-operator  is  assigned  to  work 
from  8 p.  m.  to  6 a.  m.,  with  one  hour  off  duty  for  meals.  The 
telegraph  office  is  closed  from  6 a.  m.  to  8 a.  m.  and  from  6 p.  m. 
to  8 p.  m.  Both  of  the  positions  are  included  within  the  scope  of  the 
telegraphers’  agreement. 

The  employees  contend  that  the  telegraph  office  in  question  is  a 
two-trick  office,  and  therefore,  eight  consecutive  hours  with  no  allow- 
ance for  meals  constitutes  a day’s  work  as  provided  by  the  basic  day 
rule  which  reads  as  follows : 

Except  as  specified  in  rule  3,  eight  consecutive  hours,  exclusive  of  the  meal 
hour,  shall  constitute  a day’s  work,  except  that  where  two  or  more  shifts 
are  worked,  eight  consecutive  hours  with  no  allowance  for  meals  shall  con- 
stitute a day’s  work. 

The  employees  also  contend  that  the  ticket  agent-operator  and 
ticket  clerk-operator  employed  in  the  office  in  question  are  entitled 
to  overtime  for  all  time  worked  in  excess  of  eight  consecutive  hours 
computed  continuously  from  the  time  first  reporting  for  duty  until 
final  release,  retroactive  to  the  time  they  were  assigned  to  work  a 
10-hour  spread. 

The  carrier  states  that  the  position  held  by  the  ticket  agent-op- 
erator is  primarily  that  of  ticket  agent,  and  that  he  is  not  required 
to  keep  record  of  or  report  passing  trains,  or  to  handle  train  orders, 
which  work  is  performed  by  an  operator  located  in  Corning  freight 
station  about  2 miles  distant.  He  does,  however,  handle  Western 
Union  messages  and  notifies  the  dispatcher  of  the  arrival  and  de- 
parture of  passenger  trains.  The  position  held  by  the  ticket  clerk- 
operator  is  primarily  that  of  an  operator,  and  the  work  of  that 
position  is  the  same  as  that  performed  by  the  day  operator  at  Corn- 
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ing  freight  station,  the  selling  of  tickets  being  simply  incidental 
to  his  work.  He  is  located  in  the  passenger  station  as  operator 
simply  so  that  he  can  sell  such  tickets  as  may  be  purchased  by  pas- 
sengers using  night  trains. 

The  carrier  also  states  that  neither  of  these  employees  is  making 
this  claim,  that  the  claim  is  being  brought  about  through  the  activity 
of  the  general  chairman,  and  that  the  two  men  assigned  to  the 
positions  in  question  signed  the  following  statement: 

I am  satisfied  with  my  present  working  schedule,  which  provides  one  hour  for 
meals  and  will  make  no  claim  for  back  pay  for  meal  hour  allowed. 

Otto  Rick. 

D.  M.  Grants. 

Further,  that  on  May  23,  1923,  subsequent  to  the  submission  of  this 
dispute  to  the  Railroad  Labor  Board,  the  present  employees  signed 
the  following  statement : 

This  is  to  certify  that  I am  satisfied  with  my  present  working  arrangements, 
allowing  me  one  hour  for  lunch  without  pay  in  the  middle  of  my  assignment,  and 
I further  wish  to  state  that  I did  not  request  the  chairman  of  the  Order  of  Rail- 
road Telegraphers  to  appeal  to  the  United  States  Railroad  Labor  Board  to  have 
the  lunch  hour  discontinued. 

Otto  Rick 
J.  C.  Storm. 

The  carrier  contends  that  the  office  in  question  is  not  a two-shift 
office  in  the  sense  that  employees  may  not  be  assigned  without  pay- 
ment of  overtime  after  eight  consecutive  hours’  work  with  an  allow- 
ance for  meal;  and  it  is  the  position  of  the  carrier  that  no  dispute 
exists  for  adjudication  by  the  board,  and  that  it  is  fully  justified  in 
its  claim  that  the  positions  of  ticket  agent- operator  and  ticket  clerk- 
operator  at  Corning  are  separate  and  distinct  assignments. 

At  the  oral  hearing  conducted  on  this  dispute  the  representatives 
of  the  employees  stated  that  they  hold  letters  from  the  employees  in- 
volved in  this  dispute  requesting  the  local  chairman  of  the  committee 
at  Buffalo  to  take  up  their  claim  with  the  management  of  the  car- 
rier. The  claim  upon  which  the  present  dispute  is  based  was  pre- 
sented to  the  carrier  on  June  17,  1922. 

Decision . — The  Railroad  Labor  Board  decides  that  the  telegraph 
office  in  question  is  a two-shift  office  and  that  the  employees  filling 
the  positions  in  that  office  should  be  assigned  to  eight  consecutive 
hours  with  no  allowance  for  meals.  They  shall  be  compensated  for 
time  assigned  in  excess  thereof  from  June  17,  1922. 


DECISION  NO.  3210.— DOCKET  3381 

Chicago,  III.,  March  26,  1925 

Order  of  Railroad  Telegraphers  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis 

Railway  Co. 

Question — Claim  that  W.  J.  Farrell  should  have  been  permitted 
to  exercise  his  seniority  rights  following  receipt  of  Decision  No. 
1243  (III,  R.  L.  B.  728),  and  that  he  should  now  be  permitted  to  do 
so,  and  should  be  compensated  for  time  lost  account  of  having  been 
denied  this  right. 
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Statement. — On  March  18,  1921,  the  agency  at  Carthage,  Ohio,  the 
position  held  by  Mr.  Farrell,  was  closed,  and  he  made  application  to 
displace  the  agent  at  Lockland,  Ohio.  This  request  was  declined 
and  became  the  matter  of  a dispute  which  the  carrier  and  employees 
agreed  to  submit  to  the  Railroad  Labor  Board  for  decision.  Prior 
to  the  dispute  being  submitted  to  the  board  a compromise  settlement 
was  agreed  upon  by  the  general  chairman  and  the  carrier.  This  set- 
tlement provided  for  reopening  the  agency  at  Carthage  and  replacing 
Mr.  Farrell  on  the  position.  Mr.  Farrell  objected  to  some  of  the 
conditions  under  which  the  agency  was  reopened  and  refused  to 
accept  the  settlement.  On  January  10,  1922,  he  was  notified  by 
the  superintendent  that  in  consideration  of  refusing  to  report  at 
Carthage  and  be  checked  in  as  agent  he  was  dismissed  from  the 
service  and  his  record  closed. 

The  claim  for  the  right  to  displace  the  agent  at  Lockland  was 
again  prosecuted  and  was  finally  submitted  to  the  board  by  the  em- 
ployees. It  was  decided  by  Decision  No.  1243,  the  opinion  and  de- 
cision of  which  are  quoted  as  follows: 

Opinion. — It  appears  that  Mr.  Farrell’s  seniority  date  on  the  Cincinnati 
division  telegraphers’  roster  is  March  2,  1905,  and  the  seniority  date  of  Mr. 
Langham  on  the  said  roster  is  October  5,  1898.  While  there  may  have  been 
a discrepancy  in  the  handling  of  seniority  of  these  two  employees  the  Labor 
Board  feels  that  their  seniority  standing  is  something  which  should  be  adjusted 
between  the  employees  and  the  carrier.  Their  seniority  date  as  shown  on  the 
roster,  which  was  in  effect  at  the  time  this  dispute  arose,  indicates  that  Mr. 
Langham  was  senior  to  Mr.  Farrell,  and  this,  the  board  believes,  should 
govern  in  this  dispute. 

Decision. — The  Labor  Board  therefore  decides  that  upon  the  basis  of  the 
evidence  presented  to  the  Board  in  this  case  the  claim  of  W.  J.  Farrell  for 
right  to  displace  G.  D.  Langham  as  agent  at  Lockland,  Ohio,  is  denied. 
(Supra.) 

Following  the  receipt  of  this  decision  the  employees  requested 
that  Mr.  Farrell  be  permitted  to  exercise  his  seniority  on  some  posi- 
tion other  than  Lockland,  in  accordance  with  the  provisions  of  the 
schedule.  This  request  was  declined  by  the  carrier  on  the  ground 
that  Mr.  Farrell  was  no  longer  in  service.  Failing  to  adjust  the 
question  of  dismissal  by  negotiation  with  the  carrier  the  employees 
filed  an  ex  parte  submission  with  the  board  requesting  that  Mr. 
Farrell  be  permitted  to  exercise  his  seniority  and  be  compensated 
for  the  wage  loss  sustained  since  October  6,  1922,  the  date  of  De- 
cision No.  1243,  at  the  rate  of  the  position  he  obtains. 

Opinio n. — The  Railroad  Labor  Board  is  of  the  opinion  that  Mr. 
Farrell  was  within  his  rights  in  declining  to  accept  the  compromise 
settlement  offered  in  his  claim  for  the  agency  at  Lockland  and  to 
continue  prosecuting  his  original  claim,  and  that  when  this  ques- 
tion was  finally  disposed  of  by  Decision  No.  1243  he  should  have 
been  permitted  to  exercise  his  seniority  rights  in  accordance  with 
the  provisions  of  the  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  Mr.  Farrell 
shall  be  permitted  to  exercise  his  seniority  in  accordance  with  the 
provisions  of  the  agreement,  and  that  he  shall  be  reimbursed  for  the 
wage  loss  sustained  from  the  date  this  request  was  made  subsequent 
to  the  receipt  of  Decision  No.  1243, 


560 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3211] 


DECISION  NO.  3211.— DOCKET  3411 

Chicago,  III.,  March  26,  1025' 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Boston  & Maine  Railroad 

Question. — Claim  of  the  employees  that  the  positions  of  yard  fore- 
man and  shipping  foreman  in  the  stores  department  at  Billerica, 
Mass.,  should  be  included  in  the  agreement  between  the  carrier  and 
the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Han- 
dlers, Express  and  Station  Employees. 

Statement. — There  are  employed  in  the  stores  department  of  the 
carrier  at  Billerica  a yard  foreman  and  a shipping  foreman,  and  the 
carrier  included  them  in  the  agreement  that  was  negotiated  with  the 
United  Brotherhood  of  Maintenance  of  Way  Employees  and  Rail- 
way Shop  Laborers. 

The  clerks’  organization  contends  that  these  two  positions  should 
be  included  in  the  agreement  entered  into  between  the  carrier  and 
that  organization  for  the  reason  that  prior  to  July  1,  1921,  and  under 
the  national  agreement  between  that  organization  and  the  Director 
General  of  Railroads  these  positions  were  placed  under  its  jurisdic- 
tion and  were  carried  on  the  clerks’  roster  at  Billerica.  The  present 
agreement  between  the  clerks’  organization  and  the  carrier,  effective 
January  1,  1923,  covers  all  foremen  except  general  foremen  and  su- 
pervisory foremen. 

The  clerks’  organization  also  contends  that  in  taking  the  ballot 
that  was  put  out  by  the  carrier  on  June  20,  1921,  under  Decision  No. 
119  (II,  R.  L.  B.  87),  the  occupants  of  these  positions  voted  to  be 
represented  by  that  organization. 

The  carrier  states  that  in  accordance  with  principle  15,  Exhibit  B, 
of  Decision  No.  119,  shop,  roundhouse,  and  storehouse  laborers  were 
given  an  opportunity  to  vote  as  to  who  should  represent  them  in 
making  an  agreement  covering  that  class.  The  result  of  the  ballot 
was  such  that  the  carrier  proceeded  to  negotiate  with  the  duly 
accredited  committee  of  the  United  Brotherhood  of  Maintenance  of 
Way  Employees  and  Railway  Shop  Laborers.  The  occupants  of  the 
two  positions  involved  in  this  dispute  were  permitted  to  vote,  but  did 
not  at  the  time  question  the  propriety  of  doing  so,  and  they  voted 
to  be  represented  by  the  clerks’  organization. 

The  carrier  contends  that  having  agreed  with  the  representatives 
of  the  maintenance-of-way  organization,  it  can  not,  without  break- 
ing faith  with  that  organization,  agree  to  consider  these  positions  as 
coming  under  the  jurisdiction  of  the  clerks’  agreement,  and  the  gen- 
eral chairman  of  the  maintenance-of-way  organization,  with  whom 
the  matter  has  been  discussed,  declines  to  relieve  the  carrier  of  its 
agreement. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  ques- 
tion in  case  is  purely  a jurisdictional  dispute  between  two  organi- 
zations which  should  be  adjusted  by  the  disputants.  The  carrier 
has  agreed  to  include  the  positions  in  whichever  agreement  the  or- 
ganizations decide  is  applicable,  and  in  these  circumstances  the 
board  does  not  consider  that  it  should  be  expected  to  consider  or 
decide  the  dispute. 

Decision. — The  case  is  dismissed. 
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Chicago,  III.,  March  26,  1925 


Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 


Question. — Claim  of  the  employees  that  G.  H.  Bishop  should  be 
compensated  for  the  difference  in  the  rates  paid  him  on  various  posi- 
tions and  the  rate  of  route  clerk  from  January  1,  1922,  to  December  1, 
1922. 

Statement. — Mr.  Bishop  was  classified  by  the  carrier  principally  as 
C.  O.  D.  clerk  at  Los  Angeles,  Calif. ; since  December  26,  1922,  and 
both  prior  and  subsequent  to  that  time  he  has  been  working  at  the 
Southern  Pacific  depot  under  the  following  various  titles : 


Appointed 

Position 

Salary 

Appointed 

Position 

Salary 

Sept.  10, 1920 
Sept.  20, 1920 
Mar.  10,1921 
Apr.  12,1921 
Apr.  25,1921 
Apr.  26,1921 
May  1, 1921 
June  8, 1921 
July  11,1921 
July  25,1921 
Aug.  1, 1921 

Night  clockman 

Night  platforman.. 

.do 

$127.  64 
127. 64 
132.  64 
127.  64 
132.  64 
147.  64 
132.  64 
137.  64 
132.  64 
127.  64 
115.  40 

Nov.  26, 1921 
Dee.  16,1921 
Dec.  26,1921 
Dec.  27,1921 
Jan.  12,1922 
Sept.  25, 1922 
Oct.  17,1922 
Dec.  4, 1922 
Dec.  16,1922 
Dec.  26,1922 
do 

C.  O.  D.- clerk.. 

Extra  price  clerk 

C.  O.  D.  clerk 

120.  40 
135.  40 
120.  40 
115. 40 
120.  40 
135.  40 
120.  40 
135.  40 
130.  40 
120.  40 
130.  40 

Platforman . 

Caller 

Value  clerk 

Sheetwriter ..  . 

C.  O.  D.  clerk 

Clerk 

Night  platforman . . 

Doorman.  ...  . ..  .. 

Caller 

Sheetwriter..  . .... 

do 

C.  O.  D.  clerk 

Extra  price  clerk 

Extra  route  clerk 

C.  O.  D.  clerk 

Route  Clerk  ..  . 

During  the  latter  part  of  1921  new  arrangements  were  put  into 
effect  and  the  position  of  strip  and  route  clerk  was  created.  The 
classification  of  Mr.  Bishop  during  the  year  1922  remained  as  that  of 
a C.  O.  D.  clerk  at  the  rate  of  $120.40  a month.  He  protested  this 
classification  in  November,  1922,  and  was  granted  an  adjustment  in 
salary.  His  classification  was  changed  on  December  1,  1922,  but  he 
was  refused  back  pay  from  January  1,  1922. 

The  employees  state  that  Mr.  Bishop  performed  the  duties  of  the 
joint  position  of  strip  clerk  and  route  clerk  from  January  1,  1922, 
at  a rate  of  $120.40  a month  when  the  going  rate  for  this  work  was 
$130.40  a month,  but  that  he  did  not  protest  the  rate  and  classifica- 
tion until  November,  1922.  After  various  conferences  he  was  granted 
the  rate  of  $130.40  a month  and  his  classification  was  changed  to  that 
of  a route  clerk. 

The  employees  contend  that  Mr.  Bishop  should  be  allowed  pay  for 
the  difference  between  the  amount  paid  him  on  these  various  positions 
and  that  of  route  clerk  from  January  1,  1922,  the  date  he  assumed 
the  duties  of  route  clerk,  to  December  1,  1922,  when  adjustment  was 
made  in  his  salary  and  the  classification  changed. 

The  carrier  states  that  Mr.  Bishop  was  employed  in  various  capac- 
ities as  shown  in  the  foregoing  tabulation ; that  while  in  each  posi- 
tion he  was  paid  the  salary  of  that  position;  and  that  during  the 
various  periods  he  was  permitted  from  time  to  time — in  addition  to 
the  duties  performed  by  him  in  the  various  positions — to  familarize 
himself  .and  become  acquainted  with  the  work  of  route  clerk. 

The  carrier  also  states  that  it  denied  Mr.  Bishop  retroactive  pay 
for  the  reason  that  during  the  period  in  question  he  was  not  perform- 
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ing  the  duties  of  route  clerk,  but  was  simply  permitted  from  time  to 
time  to  do  a portion  of  such  work  in  addition  to  his  own  duties,  and 
that  if  he  had  not  been  given  this  opportunity,  he  would  not  have 
been  able  to  qualify  for  the  position  of  route  clerk  that  was  subse- 
quently given  to  him. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3213.— DOCKET  3456 

Chicago,  III.,  March  26,  1925 

Order  of  Railroad  Telegraphers  v.  Atlantic  Coast  Line  Railroad  Co. 

Question. — Claim  of  operator  S.  D.  Worsham,  Emporia,  Ya.,  for 
proper  pay  under  article  3 (d)  of  the  telegraphers’  agreement. 

Statement. — The  joint  submission  filed  with  the  board  contains  the 
following : 

Employees'  position. — On  April  1,  1923,  S.  D.  Worsham,  whose  regular  as- 
signment was  from  8 a.  m.  to  4 p.  m.,  was  called  at  4 a.  m.  in  an  emergency, 
and  was  paid  for  first  three  hours  at  rate  of  time  and  one-half  and  one  hour 
at  pro  rata  prior  to  his  regular  assignment.  It  is  the  contention  of  the  em- 
ployees that  rate  of  time  and  one-half  should  be  paid  for  all  time  made  prior 
to  regular  assignment,  basing  this  contention  upon  article  3 ( d ) of  the  teleg- 
raphers’ agreement,  reading  as  follows : 

“ Employees  notified  or  called  to  perform  work  not  continuous  with  the  regu- 
lar work  period  will  be  allowed  a minimum  of  three  hours  for  two  hours’ 
work  or  less ; and,  if  held  on  duty  in  excess  of  two  hours,  time  and  one-half 
will  be  allowed  on  the  minute  basis.” 

It  is  the  contention  of  the  employees  that  all  time  before  regular  starting 
time  should  be  paid  for  at  rate  of  time  and  one-half ; that  the  words  “ not  con- 
tinuous with  the  regular  work  period  ” was  inserted  in  the  present  rule  so 
that  a call  would  not  be  paid  for  service  performed  directly  prior  to,  and  con- 
tinuous therewith,  as  was  the  case  prior  to  the  time  the  present  rule  was 
adopted ; but  that  it  was  the  intent  of  the  board  to  make  a rule  that  would 
provide  for  time  and  one-half  upon  the  minute  basis  for  time  made  prior  to 
and  continuous  with  the  regular  work  period.  It  is  quite  evident  from  deci- 
sions of  the  board  that  the  calling  of  an  employee  in  cases  of  emergency  prior 
to  regular  work  period  could  not  be  construed  as  meaning  the  daily  assignment 
was  changed  for  that  day.  Therefore,  the  ninth  hour  of  service,  which  is 
paid  for  at  pro  rata,  was  not  contemplated  as  being  made  prior  to  or  even 
coupled  up  with  time  made  prior  to  regular  work  period  so  as  to  eliminate  the 
payment  of  time  and  one-half  for  all  time  made  prior  to  regular  work  period. 

Carrier's  position. — The  claim  is  made  under  the  provisions  of  article  3 ( d ) 
of  the  telegraphers’  agreement,  reading  as  follows : 

“ Employees  notified  or  called  to  perform  work  not  continuous  with  the  regu- 
lar work  period  will  be  allowed  a minimum  of  three  hours  for  two  hours’  work 
or  less,  and,  if  held  on  duty  in  excess  of  two  hours,  time  and  one-half  will  be 
allowed  on  the  minute  basis.” 

The  service  performed  was  continuous  with  the  regular  work  period,  and 
therefore  the  above-quoted  article  does  not  apply.  Payment  for  service  was 
made  in  accordance  with  the  provisions  of  article  3 (c),  which  reads  as  fol- 
lows : 

“ Except  as  otherwise  provided  in  these  rules,  time  in  excess  of  eight  hours, 
exclusive  of  the  meal  period  on  any  day,  will  be  considered  overtime  and  paid 
on  the  actual  minute  basis  at  the  pro  rata  rates  for  the  ninth  hour,  and  at  time 
and  one-half  thereafter.” 

Decision. — The  Railroad  Labor  Board  decides  that  Operator  S.  D. 
Worsham  shall  be  paid  four  hours  at  the  rate  of  time  and  one-half 
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for  the  service  performed  by  him  from  4 a.  m.  to  8 a.  m.  See  ques- 
tion and  answer  to  rule  5 of  Interpretation  1 to  Decisions  Nos.  757 
and  2025.  (V,  R.  L.  B.  915  and  918.) 


DECISION  NO.  3214.— DOCKET  3191 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Request  that  Mrs.  May  Moore,  telephone  switchboard 
operator  at  Milwaukee,  Wis.,  be  paid  for  time  lost  from  July  14  to 
September  18,  1922,  on  account  of  having  been  taken  out  of  the 
service  in  alleged  violation  of  the  agreement. 

Decision. — Based  on  the  evidence  presented  in  this  dispute,  the 
Railroad  Labor  Board  decides  that  Mrs.  May  Moore  shall  be  paid 
for  the  time  lost. 


DECISION  NO.  3215.— DOCKET  3199 

Chicago,  III.,  March  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri- 

Kansas-Texas  Lines 

Question. — Claim  that  Missouri-Kansas-Texas  local-freight  serv- 
ice on  Texas  & Pacific  track  between  Fort  Worth  and  Whitesboro, 
Tex.,  should  be  manned  by  Missouri-Kansas-Texas  conductors  and. 
trainmen. 

Opinion. — In  the  judgment  of  the  Railroad  Labor  Board  the  alter- 
nate 90-day  service  period  for  the  crews  involved  is  a fair  basis  for 
handling  this  particular  case. 

Decision. — The  claim  of  employees  is  denied. 


DECISION  NO.  3216.— DOCKET  3202 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  employees  that  the  three  express  mes- 
sengers assigned  to  the  newT  runs  on  trains  Nos.  25  and  26  between 
Chattanooga  and  Memphis,  Tenn.,  should  be  paid  the  rate  of  $154 
per  month  and  that  adjustment  should  be  made  in  their  pay  retroac- 
tive to  February  28,  1922. 

Statement. — In  February,  1922,  the  carrier  established  a new  mes- 
senger run  on  trains  Nos.  25  and  26,  operating  between  Chattanooga 
and  Memphis,  Tenn.,  to  which  they  assigned  three  express  mes- 
sengers at  a salary  of  $134  per  month.  There  are  four  express 
messengers  assigned  to  trains  Nos.  35  and  36,  operating  between  the 
same  terminals,  who  are  paid  a salary  of  $154  per  month. 
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The  employees  state  that  trains  Nos.  25  and  26  are  through  trains 
with  a schedule  of  23  hours  for  the  round  trip,  that  each  of  the  three 
messengers  assigned  thereto  has  a monthly  hourage  of  230  and  the  rate 
established  by  the  carrier  is  $134  per  month.  The  train  schedule 
on  trains  Nos.  35  and  36,  which  are  local  trains  on  an  old  established 
run,  is  25  hours  and  30  minutes  for  the  round  trip ; and  each  of  the 
messengers  assigned  thereto  has  a monthly  hourage  of  191  hours  and 
25  minutes,  and  their  rate  is  $154  per  month. 

The  employees  also  state  that  all  of  these  trains  operate  between 
the  same  terminals,  and  that  through  trains  Nos.  25  and  26  are  op- 
erated by  three  messengers,  while  local  trains  Nos.  35  and  36  are 
operated  by  four  messengers,  which  makes  the  monthly  hours  of  the 
through  trains  in  excess  of  the  monthly  hours  of  the  local  trains. 

The  employees  contend  that  when  the  run  was  created  the  rate  of 
the  messengers  should  have  been  made  $154  per  month  instead  of  the 
carrier  establishing  an  arbitrary  rate  of  $134  per  month,  and  that  the 
action  of  the  carrier  in  establishing  the  latter  rate  is  in  violation  of 
rule  79  of  the  agreement,  which  reads  as  follows : 

The  wages  for  new  positions  as  created  shall  be  in  conformity  with  the 
wages  for  positions  of  similar  kind  or  class. 

1.  At  the  agency  where  created  if  there  is  a position  of  similar  kind  or 
class,  or 

2.  If  none,  the  seniority  department  or  district  established  under  these  rules 
shall  govern. 

The  carrier  states  that  the  messengers  on  local  runs  on  trains  Nos. 
35  and  36  do  local  work  at  57  stations  while  trains  Nos.  25  and  26 
on  night  runs  stop  only  at  the  principal  points,  the  mesengers  be- 
ing required  to  work  only  Huntsville,  Ala.,  Sheffield,  Ala.,  and 
Corinth,  Miss.,  and  that  the  runs  are  not  of  the  same  class. 

The  carrier  also  states  that  it  has  other  runs  similar  to  those  on 
trains  Nos.  25  and  26,  where  the  monthly  hours  are  from  208  to  277, 
on  which  the  messengers  are  paid  $109,  $129,  and  $139  per  month, 
and  that  therefore  the  rate  of  $134  per  month  as  established  for  the 
messengers  on  trains  Nos.  25  and  26  is  in  compliance  with  rule  79. 

Decision. — The  Railroad  Labor  Board  decides  that  under  rule  79 
of  the  clerks’  agreement  the  rate  of  pay  for  the  newly  established 
runs  on  trains  Nos.  25  and  26  should  be  $145  per  month.  Retroac- 
tive adjustment  shall  be  made  accordingly. 


DECISION  NO.  3217.— DOCKET  3187 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Denver  & Rio  Grande  Western  Railroad  System 

Question. — Claim  of  the  employees  that  the  carrier  violated  the 
transportation  act,  1920,  in  contracting  for  the  icing  of  refrigerator 
cars  at  Denver  freight  station  and  other  stations  where  such  work 
was  placed  under  contract. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  on  this  dispute  contains  the  following : 

Statement  of  facts. — Prior  to  the  year  1922,  the  work  of  icing  refrigerator 
cars  at  Denver  station  was  performed  under  the  direction  of  and  paid  for  on 
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the  rolls  of  the  local  freight  agent.  At  the  present  time  this  work  is  being 
performed  by  contract. 

Employees'  position. — The  work  is  railroad  work  and  the  only  object  in 
contracting  it  is  to  avoid  the  application  of  the  rules  and  working  Conditions 
as  contained  in  the  agreement  between  the  management  and  the  Brotherhood 
of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station 
Employees,  and  for  the  purpose  of  avoiding  the  wage  orders  of  the  Railroad 
Labor  Board. 

Therefore,  request  is  made  that  the  contract  for  icing  cars  at  Denver  sta- 
tion and  at  other  stations  where  like  practices  prevail,  be  voided. 

Carrier's  position. — The  icing  of  refrigerator  cars  at  the  Denver  freight  sta- 
tion is  seasonal  and  temporary  in  character,  and  during  the  season  of  fruit 
and  vegetable  shipments  requires  considerable  extra  work  formerly  taken  care 
of  by  working  the  force  of  freight-house  truckers  overtime  and  at  some  points 
using  section  forces  to  assist  in  this  work. 

Effective  May  19,  1922,  a contract  was  entered  into  with  William  Olson  & Son 
covering  the  icing  of  refrigerator  cars  at  Denver  and  other  icing  points  on  the 
system. 

No  employees  of  the  carrier  were  displaced,  neither  was  any  reduction  made 
in  wages.  The  only  effect  of  this  contract  was  to  relieve  employees  assigned 
to  other  duties  of  performing  this  work,  which  was  not  a part  of  their  regu- 
lar assigned  duties.  We  have  no  contract  nor  do  we  expect  to  make  any  con- 
tract that  will  result  in  the  removal  of  any  employee  from  the  service  or  from 
the  jurisdiction  of  the  raliroad,  or  which  will  result  in  any  reduction  in  their 
rate  of  pay  for  the  purpose  of  avoiding  the  wage  orders  or  decisions  covering 
rules  and  working  conditions  established  by  the  board. 

Opinion. — For  many  years  the  icing  of  cars  under  contract  has 
been  a common  practice  on  carriers.  In  view  of  this  fact  and  that 
no  employees  of  the  carrier  were  removed  from  the  service,  were  dis- 
placed from  their  positions,  or  were  otherwise  disturbed  in  their 
relations  with  the  carrier  by  the  operation  of  the  contract  com- 
plained of,  the  Railroad  Labor  Board  is  of  the  opinion  that  no  vio- 
lation of  the  transportation  act,  1920,  has  occurred  in  this  particu- 
lar case. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position 
of  the  carrier  is  sustained. 


DECISION  NO.  3218.— DOCKET  3208 

Chicago,  III.,  March  26,  1925 

Railroad  Yardmasters  of  America  v.  Chicago  & North  Western  Railway  Co. 

Question. — Request  of  the  employees  that  the  rates  and  working 
conditions  promulgated  in  Decision  No.  1266  (III,  R.  L.  B.  765) 
should  be  placed  in  effect  by  the  carrier. 

Statement. — Hearing  was  held  on  this  dispute  May  3,  1923,  at 
which  time  the  case  was  remanded  to  the  interested  parties  for  the 
purpose  of  conducting  a secret  ballot  in  accordance  with  instruc- 
tions of  the  Railroad  Labor  Board  theretofore  issued  with  regard 
to  the  taking  of  such  ballots  to  determine  representation  of  yard- 
masters  on  the  Chicago  & North  Western  Railway. 

Under  date  of  July  17,  1923,  a representative  of  the  carrier  sub- 
mitted a letter  to  the  board,  sending  copy  to  the  executive  officer 
of  the  organization,  reporting  the  result  of  the  ballot,  as  follows : 


Number  of  yardmasters  eligible  to  vote 170 

Number  of  ballots  cast 125 

In  favor  of  representation  by  Railroad  Yardmasters  of  America 39 

Not  in  favor  of  representation  by  Railroad  Yardmasters  of  America 86 

Not  voting 45 


566 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3221] 


Decision. — In  view  of  the  vote  taken  in  the  dispute  covered 
this  docket  the  case  is  dismissed. 


by 


DECISION  NO.  3219.— DOCKET  3210 

Chicago,  III.,  March  26,  1925 

Order  of  Railway  Conductors  v.  Midland  Valley  Railroad  Co. 

Question. — Request  for  the  reinstatement,  with  pai^  for  time  lost, 
of  G.  H.  Theis,  conductor,  who  was  dismissed  September  21,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3220.— DOCKET  3218 

Chicago,  III.,  March  26,  1925 

Order  of  Railroad  Telegraphers  v.  Atlantic  Coast  Line  Railroad  Co. 

Question. — Claim  of  the  employees  that  the  agent-telegrapher  at 
Istachatta,  Fla.,  should  be  paid  the  rate  of  54  cents  an  hour,  which 
rate  is  paid  a similar  position  at  Richland,  Fla. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3221.— DOCKET  3236 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  F.  W.  Wendtland,  fireman,  Wisconsin  di- 
vision, for  100  miles  for  service  performed  subsequent  to  the  comple- 
tion of  regular  assignment  January  16,  1922. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — Freight  trains  Nos.  187-282  are  carded  to  operate  be- 
tween New  Butler,  Wis.,  and  Grand  Avenue  yard,  Chicago,  111.,  with  Chicago 
Avenue  roundhouse  the  designated  tie-up  point,  where  the  engine  is  placed  on 
the  designated  track  and  the  crew  is  released.  The  distance  from  the  Grand 
Avenue  yard  to  the  Chicago  Avenue  roundhouse  is  approximately  one-tenth  of  a 
mile. 

On  January  16,  1922,  Fireman  Wendtland,  subsequent  to  arrival  at  Grand 
Avenue  on  train  No.  282,  was  required  to  tire  his  engine  from  Grand  Avenue 
to  the  Fortieth  Street  roundhouse,  at  which  point  he  was  relieved.  The  dis- 
tance from  Grand  Avenue  to  the  Fortieth  Street  roundhouse  is  approximately 
5 miles.  Grand  Avenue  yard,  Chicago  Avenue  roundhouse,  is  the  terminal  for 
run  No.  282  as  defined  in  schedule  rule  59,  reading  as  follows : 

“ Terminals  defined. — A terminal  station  for  freight  trains  is  the  end  of  a 
freight  division,  as  such  divisions  are  determined  by  time  schedule.  A termi- 
nal station  is  the  initial  point,  or  the  end  of  the  run  of  a scheduled  train,  but 
for  such  scheduled  train  only.” 

Employees'  position. — The  employees  contend  that  Fireman  Wendtland  is 
entitled  to  the  100  miles  for  the  movement  from  Grand  Avenue  to  Fortieth 
Street  in  accordance  with  the  provisions  of  rule  11,  fourth  item,  reading  as 
follows : 
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“ Fourth.  Men  on  assigned  runs  in  through  and  irregular  freight,  local 
freight  and  mixed-train  service  tie  up  after  completion  of  regular  assignment, 
and  if  ’ used  in  other  freight  service  subsequent  to  completion  of  regular  as- 
signment a new  day  or  trip  begins.  The  same  principle  applies  to  men  on 
assigned’ runs  who  are  used  in  freight  service,  prior  to  beginning  work  on 
regular  assignment,  at  initial  terminal.  Such  men  tied  up  to  comply  with 
the  ‘ hours  of  service  law  ’ are  governed  by  the  provisions  of  the  rest  rules 


contained  in  the  respective  schedules. 

“ Men  on  assigned  runs  are  not  affected  by  the  definite  terminal  features, 
except  when  their  assignment  is  completed  at  such  definite  terminals. 

Carrier's  position. — The  housing  of  an  engine,  i.  e.,  taking  an  engine  fJom 
the  train  yard  to  an  engine  house  in  the  confines  of  the  terminal,  does 
not  constitute  additional  work  warranting  the  payment  of  an  additional 
day.  Normally  the  engine  is  housed  at  what  is  known  as  the  Chicago  Avenue 
roundhouse.  On  some  days,  as  occasion  may  require,  the  engine  is  housed  at 
the  Fortieth  Street  yard.  On  this  particular  day  the  crew  was  required 
to  take  the  engine  to  the  Fortieth  Street  house,  and  was  paid  under  the 
final  terminal  delay  rule  from  the  time  of  yarding  their  train  until  the 
time  of  release  at  the  Fortieth  Street  roundhouse. 

That  practice  has  been  in  effect  on  the  Chicago  & North  Western  Railway, 
not  only  at  the  Chicago  terminal  but  at  outlying  terminals,  for  many  years. 
Engines  are  not  always  housed  at  the  same  house  within  a terminal,  but 
are  housed  at  whatever  house  may  be  convenient  for  the  handling  of  it. 

It  is  the  position  of  the  carrier  in  this  case  that  the  movement  made  or 
the  work  performed  by  Mr.  Wendtland  subsequent  to  the  yarding  of  his  train 
at  Grand  Avenue  yard  does  not  warrant  the  payment  of  an  additional  day. 


Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3222.— DOCKET  3238 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Trans-Mississippi  Terminal  Railroad  Co. 

Question. — Claim  that  yardmen  assigned  to  engines  working  in 
the  New  Orleans  and  Gouldsboro  yards  in  the  New  Orleans  terminal 
are  being  required  to  couple  and  uncouple  air  hose  in  violation  of 
article  9 of  the  yard  agreement. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — On  March  17,  1922,  a bulletin  was  posted  by  R.  F. 
Ricketts,  general  yardmaster,  in  the  Gouldsboro  • and  New  Orleans  yards 
in  the  New  Orleans  terminal  that,  effective  March  18,  1922,  services  of  air- 
hose  couplers  on  both  sides  of  the  Mississippi  River  would  be  dispensed 
with,  and  that  foremen  would  arrange  to  handle  cars  on  and  off  transfer 
boat  by  use  of  hand  brakes  where  brakes  are  necessary.  On  June  17,  1922, 
another  bulletin  was  posted  in  the  same  yards  by  General  Yardmaster  Ricketts 
that,  effective  June  18,  1922,  the  use  of  air  brakes  in  the  handling  of  cars 
on  and  off  transfer  boat  would  be  resumed  and  that  yardmen  would  be 
required  to  perform  the  same  duties  in  connection  with  this  work  as  they 
did  before  the  use  of  air  brakes  in  handling  cars  over  inclines  was  dis- 
continued. Air-hose  couplers  in  service  March  17,  1922,  were  restored,  but 
the  general  yardmaster  verbally  advised  crews  that  the  intent  of  his  bulle- 
tin of  June  17  was  that  yardmen  would  couple  the  air  hose  in  handling 
cars  on  and  off  the  transfer  boat.  Prior  to  March  17,  1922,  and  since  that 
date,  carmen  have  been  furnished  in  all  cases  in  handling  passenger  trains 
on  and  off  the  transfer  boat.  The  yardmen  affected  protest  being  made  to 
couple  and  uncouple  the  air  hose  at  points  where  there  are  car-department 
employees,  and  claim  that  article  9 of  the  agreement  is  applicable  in  this 
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case.  The  claim  was  denied,  and  yardmen  are  being  required  to  perform  the 
service  complained  of. 

Article  9 of  the  agreement  reads  as  follows : 

“ At  all  points  where  there  are  car-department  employees  or  where  trains 
are  made  up,  yardmen  will  not  be  required  to  couple  or  uncouple  safety 
chains,  air,  signal,  or  steam  hose,  nor  will  they  be  required  to  handle  cars 
on  repair  'track  that  have  no  drawbars,  unless  chained  together  by  car- 
department  employees. 

“At  points  in  terminals  other  than  repair  track  yardmen  will  not  l>e  required 
to  chain  up  cars  when  carmen  are  available  to  perform  this  service.” 

Employees'  position. — The  employees  contend  that  inasmuch  as  car-depart- 
ment employees  are  maintained  at  the  points  cited  in  the  statement  of  facts 
they  should  be  required  to  couple  and  uncouple  the  air  hose  now  being  coupled 
and  uncoupled  by  yardmen,  this  contention  being  clearly  supported  by  article 
9 of  the  agreement. 

Carrier's  position. — The  employees  in  their  ex  parte  statement  quote  article 
9 of  the  yardmen’s  agreement  to  sustain  them  in  their  position  that  yardmen 
should  be  relieved  of  this  work.  It  will  be  noted  that  the  rule  contemplates 
that  yardmen  will  not  be  required  to  couple  or  uncouple  the  hose  at  points 
where  there  are  car-department  employees  or  where  trains  are  made  up. 

The  rule  does  not  relieve  yardmen  from  coupling  the  air  hose  elsewhere 
in  the  switching  limits.  It  has  always  been  customary  for  yardmen  to  make 
the  necessary  air-hose  couplings  while  handling  freight  equipment  on  transfer 
boat,  as  there  are  no  car-department  employees  located  thereon. 

It  has  been  our  practice  to  require  carmen  to  do  all  necessary  coupling  and 
uncoupling  of  air  hose  in  handling  passenger  trains  on  a transfer  boat,  not 
that  the  rule  prohibits  us  from  requiring  yardmen  to  do  so,  but  on  account  of 
handling  passenger  trains  off  and  on  the  boat  with  as  little  delay  as  possible. 

The  employees’  statement  contains  copy  of  bulletin  issued  by  the  general 
yardmaster  under  date  of  March  17,  1922,  to  the  effect  that  air-hose  couplers 
on  both  sides  of  the  river  would  be  dispensed  with,  and  a copy  of  the  general 
yardmaster’s  bulletin  of  June  17,  1922,  which  in  effect  was  a notice  that  the 
service  of  air-hose  couplers  would  be.  restored. 

For  the  information  of  the  board,  we  wish  to  state  that  we  usually  employ 
air-hose  couplers  in  the  yards  on  each  side  of  the  river,  whose  duties  are  to 
couple  the  air  hose  on  cuts  of  cars  that  are  being  made  up  for  movement  across 
the  river.  They  do  not  accompany  the  cars  onto  the  boat  or  across  the  river, 
but  remain  in  the  yard  at  each  side  to  couple  up  the  hose  as  the  cuts  are 
made  up,  as  above  stated. 

During  the  period  March  17  to  June  17,  1922,  the  river  was  high,  and  for  this 
reason  it  was  not  necessary  to  use  air  brakes  in  placing  the  cars  on  and  off  the 
boat ; therefore  the  services  of  air-hose  couplers  were  dispensed  with. 

It  has  been  customary  at  all  times  for  the  yard  crew  to  couple  the  air 
hose  between  the  engine  and  first  car  in  the  cut  when  preparing  to  start  from 
the  yard  to  the  transfer  boat  and  to  make  the  necessary  couplings  or  uncou- 
plings, as  the  case  may  be,  on  the  boat. 

Article  9 of  the  yardmen’s  agreement,  quoted  in  the  employees’  position, 
has  been  in  our  schedule  for  many  years  and  is  well  understood.  The  matter 
of  coupling  or  uncoupling  the  air  hose  in  handling  freight  cars  on  the  transfer 
boat  has  never  been  questioned  until  about  a year  ago  or  a little  over,  at 
which  time  some  of  the  yardmen  on  the  terminal  seemed  to  take  up  the  idea 
that  as  we  were  not  requiring  them  to  couple  the  air  hose  on  passenger  trains 
they  should  not  be  required  to  couple  them  on  freight  cars. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3223.— DOCKET  3239 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Texas  & Pacific  Railway  Co- 

Question. — Claim  that  the  two  senior  extra  men  in  Dallas,  Tex., 
yard  on  the  dates  the  self-propelled  pile  driver  was  used  exclusively 
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within  yard  limits  with  less  than  a full  crew  assigned  between  Jan- 
uary 23  and  February  23,  1922,  and  March  7 and  March  22,  1922, 
should  be  compensated  for  time  lost  due  to  failure  to  assign  a full 
crew. 

Statement. — The  submission  contained  the  following: 

Statement  of  facts. — On  January  19,  1922,  a bulletin  was  posted  in  Dallas 
yard  by  the  general  yardmaster  calling  for  the  assignment  on  January  23, 
1922,  of  a foreman  to  handle  a self-propelled  pile  driver  within  yard  limits. 
The  assignment  wras  made  in  accordance  with  the  bulletin  and  continued  in 
service  driving  piling  on  Trinity  bridge  on  the  main  line  within  yard  limits 
until  February  23,  1922,  when  it  was  discontinued.  The  same  assignment  was 
again  created  by  a bulletin  and  put  in  service  March  7,  1922,  continuing  in 
service  until  March  22,  1922,  when  it  was  discontinued.  Claim  was  made  that 
the  yard  agreement  calls  for  the  assignment  of  a full  crew  to  all  construction 
or  work-train  service  operated  exclusively  within  yard  limits,  and  that  failure 
to  comply  with  the  agreement  justifies  claims  for  payment  of  time  lost  by  the 
oldest  extra  men  involved.  Claims  were  declined. 

The  following  rules  are  quoted  from  the  schedule: 

“Art.  20.  (a)  All  construction  or  work-train  service  exclusively  within  yard 
limits  will  be  manned  by  yardmen  and  filled  as  per  article  13. 

“Art.  13.  (a)  All  permanent  vacancies  for  the  position  of  foreman,  helper, 
herder,  and  switch  tender  will  be  posted  by  bulletin  for  48  hours,  and  the 
senior  men  making  application  will  be  assigned.  When  an  engine  is  ordered  for 
the  second  period  it  will  be  considered  permanent  and  bulletined. 

“(6)  A change  of  pay,  or  a change  of  time  for  engine  starting  to  work  of  one 
hour  or  more,  will  be  considered  a vacancy  and  bulletined. 

“Art.  1.  ( d ) Yard  crews  shall  consist  of  not  less  than  one  foreman  and  two 
helpers.” 

On  April  24  and  25,  1922,  a full  crew  was  used  on  this  same  machine  when 
worked  between  Texas  & Pacific  Junction  and  East  Dallas,  in  Dallas  yard. 

In  January,  1923,  a self-propelled  pile  driver  was  used  in  Fort  Worth,  Tex., 
yards  with  a full  crew  assigned. 

Employees'  position. — The  assignment  in  Dallas  yard  was  plainly  a work 
train,  as  designated  in  paragraph  (a)  of  article  20.  It  was  operated  ex- 
clusively within  yard  limits,  and  a full  crew,  as  called  for  in  paragraph  (d) 
of  article  1,  should  have  been  assigned  and  continued  in  service  each  day  the 
wrork  train  was  operated.  The  employees’  file  indicates  that  it  was  necessary 
for  the  foreman  to  switch  out  and  handle  the  cars  required  in  the  service  being 
performed,  make  various  main-line  movements,  and  perform  such  other  duties 
as  usually  devolve  upon  a full  yard  crew.  Claim  is  made  that  the  two  senior 
extra  men  on  the  extra  board  each  day  this  assignment  was  worked  were 
deprived  of  service  on  a regular  assignment  to  which  their  seniority  entitled 
them,  and  that  they  should  be  paid  a minimum  day  for  each  day  this  work 
train  was  in  service. 

Carrier's  position. — We  have  no  rule  in  the  yardmen’s  agreement  requiring 
the  use  of  a crew  in  the  operation  of  a self-propelled  pile  driver,  which  is  a 
machine  specially  designed  for  the  use  of  bridgemen  in  building  or  repairing 
trestles,  and  is  neither  a switching  job  nor  work  train.  Prior  to  1917  it  was  not 
our  custom  to  furnish  crews  with  self-propelled  pile  drivers,  even  when  they 
operated  on  the  main  line  outside  of  yard  limits.  Complaint  was  made,  how- 
ever, in  1917,  on  the  part  of  the  representatives  of  the  conductors’  and  train- 
men’s organization,  in  which  they  cited  a case  wherein  a self-propelled  pile 
driver  operated  from  one  station  to  the  next  and  a train  crew  was  not  fur- 
nished. It  was  agreed  at  that  conference  that  in  making  main-line  movements 
outside  of  yard  limits  a full  crew  would  be  used  thereafter. 

The  rule  is  set  up  in  paragraph  (6),  article  32,  of  the  present  schedule,  and 
reads  as  follows: 

“A  conductor  and  two  brakemen  wTill  be  assigned  to  handle  self-propelled 
pile  driver  when  used  from  station  to  station  in  the  course  of  usual  work ; 
that  is,  they  will  be  assigned  whenever  main-line  movements  are  necessary  in 
the  handling  of  this  machine.  When  the  work  performed  is  wholly  within 
station  or  yard  limits,  the  work  being  confined  to  loading  or  unloading  coal, 
cinders,  scrap,  etc.,  crew  will  not  be  necessary.” 
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It  will  be  noted  from  the  reading  of  the  rule  that  it  was  not  thought  neces- 
sary to  place  a crew  in  charge  of  a self-propelled  pile  driver  where  work  was 
confined  within  yard  limits  or  within  station  limits. 

During  the  period  in  question  a self-propelled  pile  driver  was  used  to  drive 
piling  on  the  bridge  over  Trinity  River ; Pacific  Avenue  track  connects  with  the 
main  line  on  the  trestle  that  was  being  driven.  Part  of  the  work  was  on  the 
main  line  and  part  on  Pacific  Avenue  track ; the  switch  connecting  was  oper- 
ated from  interlocker  tower.  The  pile  driver  was  tied  up  on  and  operated 
from  Pacific  Avenue  track.  A switchman,  or  rather  a switch  foreman,  was 
furnished  to  accompany  the  machine,  not  because  of  any  rule  requiring  it,  but 
for  the  reason  that  the  bridge  they  were  driving  was  at  a point  where  traffic 
was  heavy,  and  for  this  reason  an  engine  foreman  could  keep  posted  regarding 
the  movement  of  trains  and  thereby  avoid  delays,  there  being  a telegraph  office 
located  at  the  end  of  the  bridge. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3224.— DOCKET  3240 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  B.  H.  Fullington,  switchman,  Alexandria, 
La.,  yards,  for  two  days’  pay,  July  11  and  12,  1922,  account  of  not 
being  used  on  a work  train  operating  exclusively  within  yard  limits. 
Statement. — The  submission  contained  the  following : 

Statement  of  facts. — On  July  11  and  12,  1922,  a road  crew  consisting  of  a con- 
ductor and  two  brakemen  was  used  in  handling  a self-propelled  pile  driver  oper- 
ating as  a work  train  exclusively  within  yard  limits  at  Alexandria.  On  both  of 
these  dates  Switchman  Fullington  was  available  for  service  on  the  yard  extra 
board  and  when  not  used  on  the  work  train* in  question  he  claimed  two  mini- 
mum days’  pay,  but  the  claim  was  denied. 

The  following  rules  are  quoted  from  the  schedule : 

“Art.  2 (u).  It  is  understood  that  all  work,  such  as  coupling  and  un- 
coupling cars,  throwing  switches,  piloting  trains  or  engines  through  yards, 
belongs  to  and  shall  be  preformed  by  employees  covered  by  this  schedule,  with 
the  understanding  that  this  will  not  be  construed  to  mean  that  herders  will 
be  provided  at  points  where  they  are  not  now  employed,  nor  to  prevent  yard- 
masters  from  doing  such  work  in  emergencies,  nor  interfere  with  the  use  of 
switch  tenders  where  needed. 

“Art.  20  (a).  All  construction  or  work-train  service  exclusively  within  yard 
limits,  will  be  manned  by  yardmen  and  filled  as  per  article  13. 

“Art.  13  (a).  All  permanent  vacancies  for  the  position  of  foreman,  helper, 
herder,  and  switch  tender  will  be  posted  by  bulletin  for  48  hours,  and  the 
senior  men  making  application  will  be  assigned.  When  an  engine  is  ordered 
for  the  second  period,  it  will  be  considered  permanent  and  bulletined. 

“(6).  A change  of  pay,  or  a change  of  time  for  engine  starting  to  work  of  one 
hour  or  more,  will  be  considered  a vacancy  and  bulletined. 

“Art.  14  (a).  Extra  men  shall  be  worked  first  in,  first  out,  except  that  when 
a vacancy  is  bulletined  the  oldest  extra  man  shall  be  placed  on  same1,  but 
an  extra  man  will  not  be  permitted  to  double  over  on  to  foot  of  board.” 

Employees'  position. — -The  employees  contend  that  the  rules  cited  in  the 
statement  of  facts  fully  support  the  claim  made  by  Switchman  Fullington, 
and  that  it  should  be  allowed  accordingly.  Attention  is  called  to  Decision  No. 
1316  (III,  R.  L.  B.  872),  which,  in  our  opinion,  has  a bearing. 

Carrier's  position. — We  have  no  rule  in  the  yardmen’s  agreement  requiring 
the  use  of  a crew  in  the  operation  of  self-propelled  pile  driver,  which  is  a 
machine  specially  designed  for  the  use  of  bridgemen  in  building  or  repairing 
trestles,  and  is  neither  a switching  job  nor  work  train.  Prior  to  1917  it  was 
not  our  custom  to  furnish  crews  with  self-propelled  pile  drivers  even  when 
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they  operated  on  the  main  line  outside  of  yard  limits.  Complaint  was  made, 
however,  in  1917,  on  the  part  of  the  representatives  of  the  conductors’  and 
trainmen’s  organizations,  in  which  they  cited  a case  wherein  a self-propelled 
pile  driver  operated  from  one  station  to  the  next  and  a train  crew  was  not 
furnished.  It  was  agreed  at  that  conference  that  in  making  main-line  move- 
ments outside  of  yard  limits  a full  crew  would  be  used  thereafter. 

The  rule  is  set  up  in  paragraph  (6),  article  32  of  the  present  schedule,  and 
reads  as  follows : 

“A  conductor  and  two  brakemen  will  be  assigned  to  handle  self-propelled 
pile  driver  when  used  from  station  to  station  in  the  course  of  usual  work ; 
that  is,  they  will  be  assigned  whenever  main-line  movements  are  necessary  in 
the  handling  of  this  machine.  When  the  work  performed  is  wholly  within 
station  or  yard  limits,  the  work  being  confined  to  loading  or  unloading  coal, 
cinders,  scrap,  etc.,  crew  will  not  be  necessary.” 

It  will  be  noted  from  the  reading  of  the  rule  that  it  was  not  thought  neces- 
sary to  place  a crew  in  charge  of  a self-propelled  pile  driver  where  work  was 
confined  within  yard  limits  or  within  station  limits. 

We  have,  since  this  rule  was  negotiated,  complied  strictly  with  it,  furnishing 
a full  crew  whenever  necessary  to  do  so  under  the  rule. 

In  the  case  in  question,  a train  crew  was  assigned  regularly  to  the  self-pro- 
pelled pile  driver,  which  was  put  on  at  that  time  to  do  work  over  the  entire 
division. 

When  this  pile  driver  reached  the  work  confined  to  the  yard  limits  at  Alexan- 
dria, we  did  not  pull  off  the  train  crew,  as  work  within  the  yard  limits  would  be 
performed  within  two  days,  and  for  this  reason  we  did  not  see  fit  to  disor- 
ganize the  crew,  noth  withstanding  the  fact  that  we  had  the  right  to  operate 
the  self-propelled  pile  driver  within  the  yard  limits  at  Alexandria  without  a 
crew. 

Article  2 (a)  of  the  current  yard  agreement  is  quoted  in  the  ex  parte  state- 
ment of  the  employees.  They  do  not  state  in  what  manner  this  rule  was 
violated.  For  the  information  of  the  board,  the  carrier  wishes  to  state  that 
it  was  never  intended  to  prohibit  trainmen,  track,  or  bridgemen  from  handling 
switches  in  the  performance  of  their  duties. 

Decision.— The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case,  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  3225.— DOCKET  3389 

Chicago,  III.,  March  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Boston  & Maine  Railroad 

Question. — Claim  of  the  employees  that  the  rate  of  pay  of  M.  J. 
Daley,  cashier  at  Winchendon,  Mass.,  should  be  increased  to  $4.68 
a day,  based  upon  a comparison  of  his  duties  with  those  of  other 
positions. 

Statement. — This  dispute  involves  a request  for  an  increase  in  the 
rate  of  the  position  of  cashier  at  Winchendon,  in  order  to  equalize 
it  with  other  similar  positions.  The  carrier  and  organization  parties 
hereto  were  included  in  Decision  No.  1986,  in  which  certain  increases 
in  rates  of  pay  were  established.  Section  2,  Article  III,  of  Decision 
No.  1986,  reads  as  follows : 

The  sum  of  the  increases  granted  to  the  employees  in  each  section  shall 
be  distributed  by  joint  action  of  the  representatives  of  the  carrier  and  of  the 
employees  in  such  manner  as  to  bring  about  just  and  equitable  rates  for  the 
employees  in  each  of  the  various  sections  for  which  increases  are  provided. 
In  the  event  of  a disagreement  as  to  the  said  distribution,  the  matter  may  be 
referred  to  the  Railroad  Labor  Board  for  settlement.  (IV,  R.  L.  B.  681.) 
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Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
adjustment  involved  in  the  present  case  is  one  that  should  have  been 
considered  in  the  application  of  the  above-quoted  section  of  De- 
cision No.  1986. 

Decision.— The  case  is  dismissed. 

DISSENTING  OPINION 

I dissent  from  the  decision  of  the  majority  in  this  case,  because 
I do  not  believe  that  the  decision  is  warranted  under  the  facts  and 
circumstances  of  the  submission.  There  should  be  a differentiation 
as  between  any  general  wage  decision  of  the  board  affecting  all 
classes  of  employees  and  requests  submitted  under  rules  of  the  con- 
tract which  provide  for  equalization  of  rates  based  on  the  similarity 
of  work  and  the  responsibility  of  individual  positions. 

A.  O.  Wharton. 


DECISION  NO.  3226.— DOCKET  4557 

Chicago,  III.,  March  27,  1925 

Brotherhood  of  Railroad  Bridge  and  Building  Mechanics  and  Helpers  v. 

Boston  & Maine  Railroad 

Question. — Request  for  an  adjustment  in  the  wages  of  bridge  and 
building  department  mechanics  and  helpers. 

Statement. — The  organization  party  to  this  dispute  filed  request 
with  the  management  of  the  Boston  & Maine  Railroad  on  July  24, 
1924,  for  an  increase  in  wages  for  all  mechanics  of  14  cents 
an  hour  and  for  all  helpers  8 cents  an  hour.  Conferences  for  the 
purpose  of  settlement  were  held  on  August  25,  October  14,  and  No- 
vember 3,  which  terminated  in  the  carrier’s  refusal  to  grant  an  in- 
crease in  wages  for  this  class  of  employees. 

The  position  of  the  employees  and  the  carrier  is  quoted  from  the 
record,  as  follows: 

Employees’  position. — That  their  demands  be  made  effective  as  of  July  24, 
1924. 

That  this  class  of  employees  of  this  particular  carrier  have  not  received  an 
increase  in  their  rates  since  the  effective  date  of  Decision  No.  2.  (I,  R.  L.  B. 

13.)  They  have  received  two  reductions  in  their  rates  under  Decision  No.  147 
(II,  R.  L.  B.  133),  effective  July  1,  1921,  and  Decision  No.  1028  (III,  R.  L.  B. 
883),  effective  July  1,  1922. 

Since  the  effective  date  of  Decision  No.  1028  mechanical  department  em- 
ployees, clerical  and  freight  service  employees,  engineers,  firemen,  trainmen, 
conductors,  trackmen,  and  track  foremen  have  all  received  an  upward  revi- 
sion of  their  rates  of  pay;  the  latter  two  classes  having  received  two  in- 
creases in  their  rates  of  pay  since  July  1,  1922,  the  effective  date  of  Decision 
No.  1028. 

The  principles  outlined  in  the  transportation  act,  1920,  were  the  bases  of  the 
carrier  in  increasing  the  rates  of  pay  for  the  classes  enumerated  in  the 
preceding  paragraph.  If  the  cost  of  living  has  increased  for  the  above  classes 
it  likewise  must  have  increased  for  the  men  in  the  bridge  and  building  de- 
partment, where  the  hazard  of  employment  is  greater,  and  where  as  much,  if 
not  more,  skill  is  required  to  perform  their  daily  assignments. 

Carriers  in  this  vicinity,  such  as  the  New  York,  New  Haven  & Hartford 
Railroad  Co.,  Boston  & Albany  Railroad,  Maine  Central  Railroad  Co.,  and 
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other  New  England  carriers,  as  well  as  many  throughout  the  entire  country, 
where  conditions  are  strikingly  different,  have  made  upward  revision  in  wages 
for  this  class  of  employees. 

The  question  of  inequalities  because  of  previous  wage  orders  or  adjustments 
can  be  briefly  stated  in  saying  that  in  1917  men  employed  and  classed  as 
mechanics  in  the  bridge  and  building  department  received  the  same  rate  and 
in  some  instances  a higher  rate  than  men  classed  as  mechanics  in  the  shops. 
In  1924  the  rate  of  mechanics  in  the  shops  exceeded  the  rate  of  the  bridge 
and  building  mechanics  by  7 to  17  cents  an  hour,  or  better.  This  is  worthy  of 
serious  consideration  by  your  honorable  board  in  determining  the  justness  of 
this  dispute. 

Carrier's  position. — That  there  has  been  no  sufficient  change  in  conditions 
which  under  the  transportation  act,  1920,  are  to  be  taken  into  consideration  in 
fixing  just  and  reasonable  wages  since  the  promulgation  of  Decisions  Nos. 
1028  (supra)  and  1267  (III,  It.  L.  B.  767)  to  warrant  any  increase  being 
granted  at  the  present  time. 

Opinion. — The  Railroad  Labor  Board  has  given  careful  considera- 
tion to  the  request  contained  in  this  dispute,  and  upon  analysis  finds 
that  the  wages  of  these  employees  have  not  been  adjusted  since  the 
application  of  Decision  No.  1028,  which  became  effective  July  1, 
1922.  It  is  shown  that  the  wages  of  various  other  classes  of  em- 
ployees engaged  in  the  service  of  this  carrier  have  been  increased 
since  the  effective  date  of  the  board’s  wage  decisions.  This  is  also 
true  with  respect  to  bridge  and  building  mechanics  and  their  helpers 
employed  by  carriers  in  adjacent  territory  to  the  Boston  & Maine 
Railroad.  Based  upon  the  factors  which  the  board  is  required  to 
consider  in  the  promulgation  of  its  decisions,  it  is  of  the  opinion  that 
adjustments  in  the  rates  of  pay  hereinafter  provided  are  justified. 

Decision. — The  Railroad  Labor  Board  decides  that,  effective  April 
1, 1925,  the  following  increases  in  rates  of  pay  shall  be  granted : 


Bridge  and  building  mechanics 2 cents  an  hour 

Bridge  and  building  mechanic  helpers 1 cent  an  hour 


DECISION  NO.  3227.— DOCKET  4601 

Chicago,  III.,  March  27,  1925 

Independent  Brotherhood  of  Steam  and  Electrical  Engineers  and  Assistants 
v.  Boston  & Maine  Railroad 

Question. — Request  for  an  increase  in  wages  and  changes  in  rules 
and  working  conditions. 

Statement. — This  decision  is  upon  a controversy  or  dispute  be- 
tween the  above-named  organization  and  carrier.  The  subject 
matter  of  the  dispute  is  what  shall  constitute  just  and  reasonable 
rates  of  pay  and  rules  and  working  conditions. 

The  evidence  shows  that  the  provisions  of  the  transportation  act. 
1920,  have  been  complied  with  in  the  handling  of  the  dispute  and 
thaf  upon  failure  to  reach  an  agreement  the  case  was  referred  to  the 
Railroad  Labor  Board  for  decision. 

The  request  of  the  organization  is  for  an  increase  of  10  per  cent 
in  the  rates  of  pay  of  stationary  engineers,  stationary  firemen  and 
oilers,  and  drawbridge  engineers.  _ The  organization  is  also  request- 
ing that  a six-day  week  be  established,  which  request  contemplates 
the  same  pay  for  six  days’  work  as  is  now  received  for  seven  days’ 
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work,  plus  the  10  per  cent  increase  requested.  It  is  also  contended 
that  the  employees  are  entitled  to  time  and  one-half  for  all  time 
worked  in  excess  of  48  hours  a week. 

It  is  shown  that  the  wages  of  the  employees  referred  herein  have 
been  adjusted  in  accordance  with  Decisions  Nos.  2 (I,  R.  L.  B.  13), 
117  (II,  R.  L.  B.  133),  and  1071  (III,  R.  L.  B.  186),  and  it  is  also 
shown  that  the  rules  and  working  conditions  as  applied  to  these 
classes  have  been  those  incorporated  in  Decision  No.  725  (III. 
R.  L.  B.  137). 

Opinion. — The  Railroad  Labor  Board  has  analyzed  the  positions 
of  the  respective  parties  in  this  case  and  finds  that  the  rates  of  pay 
for  various  other  classes  of  employees,  whose  service  can  be  consid- 
ered as  fairly  comparable,  have  been  adjusted  since  the  promulgation 
of  the  board’s  decisions.  It  is  also  found  that  neighboring  carriers 
have  adjusted  rates  of  pay  of  these  particular  classes  outside  of  the 
provisions  of  the  board’s  decisions.  Other  elements  referred  to  in 
the  transportation  act  have  been  given  due  consideration  and  the 
board  is  of  the  opinion  that  an  adjustment  in  the  rates  of  pay  for 
these  classes  is  justified  to  the  extent  herein  provided. 

In  connection  with  the  requested  changes  in  rules  and  working 
conditions,  the  board  in  its  Decision  No.  2687  (V,  R.  L.  B.  810)  decided 
that  shop  and  roundhouse  employees  covered  thereby  were  entitled 
to  different  working  conditions  from  other  classes,  due  to  the  fact 
that  their  service  requirements  were  more  closely  related  to  shop 
crafts.  The  classes  involved  in  this  particular  dispute,  the  board 
feels,  are  in  the  same  category;  that  is,  their  service  requirements 
are  closely  related  to  the  requirements  of  shop  employees  and  there- 
fore justify  the  same  general  treatment  as  was  accorded  the  shop  and 
roundhouse  laborers  in  Decision  No.  2687. 

Decision . — The  Railroad  Labor  Board  decides  that — 

WAGES 

(a)  The  following  increases  in  rates  of  pay  are  justified: 


Stationary  engineers  and  drawbridge  engineers 2 cents  an  hour. 

Stationary  firemen  and  oilers 1 1 cent  an  hour. 


For  employees  paid  by  the  month,  add  204  times  the  hourly  in- 
crease specified  to  the  monthly  rate. 

RULES 

(b)  The  following  rules  shall  be  incorporated  in  and  become  a 
part  of  the  agreement  between  the  parties  hereto : 

Overtime .- — For  stationary  engineers,  stationary  firemen,  and  oilers 
covered  by  the  provisions  of  this  agreement,  all  service  continuous 
with,  and  in  advance  of,  the  regular  8-hour  Avork  period  shall  be 
computed  on  the  actual  minute  basis  at  the  rate  of  time  and  one-half. 

There  shall  be  no  change  in  the  overtime  conditions  of  drawbridge 
engineers. 

Sunday  cmd  holiday  service . — Work  performed  on  Sundays  and 
the  following  legal  holidays — namely,  New  Year’s  Day,  Washing- 
ton’s Birthday,  Decoration  Day,  Fourth  of  July,  Labor  Day,  Thanks- 
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giving  Day,  and  Christmas  (provided  when  any  of  the  above  holi- 
days fall  on  Sunday,  the  day  observed  by  the  State,  Nation,  or  by 
proclamation,  shall  be  considered  a holiday) — shall  be  paid  at  the 
rate  of  time  and  one-half,  except  that  employees  necessary  to  the 
continuous  operation  of  power  houses,  heat-treating  plants,  engine 
houses,  and  drawbridges,  who  are  regularly  assigned  to  work  on 
Sundays  and  holidays,  or  employees  who  work  in  place  of  those  regu- 
larly assigned,  will  be  compensated  on  the  same  basis  as  on  week 
days. 

Sunday  and  holiday  work  will  be  required  only  when  absolutely 
essential  to  the  continuous  operation  of  the  railroad. 

EFFECTIVE  DATE 

( c ) This  decision  shall  become  effective  April  1, 1925. 


DECISION  NO.  3228.— DOCKET  1657 

Chicago,  III.,  March  27,  1925 

Illinois  Central  Railroad  Co.,  Yazoo  & Mississippi  Valley  Railroad  Co.  v. 

International  Longshoremen’s  Association 

Question. — Revision  of  rules  governing  working  conditions  of 
freight  handlers  and  cleaners  at  Stuyvesant  Docks,  warehouses  30, 
31,  and  32,  New  Orleans,  La. 

Statement. — Representatives  of  the  employees  and  carrier  joined 
in  referring  to  the  Labor  Board  a statement  of  their  agreements  and 
disagreements  on  rules  governing  working  conditions  of  employees 
involved  in  this  dispute  after  having  conducted  proper  negotiations 
as  contemplated  in  the  transportation  act,  1920. 

Under  date  of  February  7,  1923,  the  carrier  notified  the  Railroad 
Labor  Board  that  on  September  9,  1922,  the  freight  handlers  repre- 
sented by  Orleans  Freight  Handlers  Local  489,  International  Long- 
shoremen’s Association,  withdrew  from  the  service  of  these  com- 
panies, and  had  not  since  returned  to  service,  and  that  it  was  the 
desire  of  carrier  that  the  case  be  closed  without  a decision  by  the 
board. 

Under  date  of  February  15,  1923,  the  employees’  representative 
notified  the  board  that  employees  did  not  voluntarily  withdraw  from 
service  of  the  carrier,  but  were  discharged  for  declining  to  agree  to 
violate  certain  previous  agreements,  and  therefore  they  would  insist 
upon  a hearing  and  decision  by  the  board. 

The  board  arranged  for  an  oral  hearing  to  be  conducted  on  April 
9,  1923,  and  notified  both  parties  of  such  hearing.  Carrier  was  rep- 
resented at  the  hearing,  but  employees’  representative  did  not  appear. 
On  May  1,  1923,  July  30,  1924,  September  24,  1924,  and  February  18, 
1925,  letters  were  forwarded  to  the  employees’  representative,  in  all 
of  which  he  was  urged  to  supply  the  board  with  such  information 
supporting  employees’  contentions  as  would  enable  the  board  to  issue 
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an  intelligent  decision.  Under  date  of  March  17, 1925,  the  employees’ 
representative  forwarded  a letter  to  the  board  advising  that  under 
the  circumstances  in  this  case  there  was  nothing  further  that  he 
could  offer. 

Decision. — Case  dismissed. 


DECISION  NO.  3229.— DOCKET  3110 

Chicago,  III.,  March  27,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  Brakeman  F.  W.  Hodgson  and  others  for  a 
minimum  day  of  150  miles  for  trip  on  train  No.  6,  Houston  to  Beau- 
mont, Tex.,  and  150  miles  for  trip  Beaumont  to  Lafayette,  Tex.,  on 
following  day. 

Statement. — The  transportation  act,  1920,  was  not  intended  to 
have  a retroactive  effect,  and  as  this  case  involves  occurrences  prior 
to  the  promulgation  of  the  act  it  is  not  subject  to  decision  by  the 
United  States  Railroad  Labor  Board. 

Decision. — Case  dismissed. 


DECISION  NO.  3230.— DOCKET  3247 

Chicago,  III.,  March  27,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  20  constructive  miles  absorbed  from  Bunkie- 
Melville  via  Marks ville  short  turn-around  passenger  run  for  con- 
ductors and  brakemen  assigned  to  Crowley- Eunice  passenger  service 
from  June  5,  1921. 

Statement. — The  submission  contains  the  following: 

Employees'  position. — Prior  to  and  on  January  1,  1919,  two  short  turn- 
around passenger  crews  were  assigned,  one  crew  operating  from  Crowley  to 
Melville,  La.,  and  return  daily,  57  miles  in  each  direction,  for  which  150 
miles  was  allowed.  This  train  was  designated  on  the  time-table  as  a mixed 
train,  but  handled  passenger  equipment  only.  The  second  crew  operated  daily 
from  Bunkie,  La.,  to  Melville  via  Marksville,  La.,  and  return,  distance  65 
miles  in  each  direction,  for  which  150  miles  was  allowed.  On  April  27,  1919, 
an  additional  short  turn-around  passenger  run  was  established,  with  one  crew 
assigned  daily,  operating  Marksville  to  Eunice,  La.,  and  return,  distance  58 
miles,  for  which  150  miles  was  allowed. 

On  June  5,  1921,  the  management  rearranged  (without  conferences  with 
committees)  the  above  short  turn-around  passenger  service,  establishing  two 
straightaway  passenger  runs  out  of  the  three  short  turn-around  passenger 
runs  above  referred  to,  eliminating  overtime  and  one  crew  and  absorbing  20 
constructive  miles  on  the  Bunkie-Melville  via  Marksville  run,  for  which 
mileage  claim  was  made,  but  denied. 

The  straightaway  passenger  runs  now  operate  from  Crowley  to  Eunice  daily, 
distance  158  miles,  over  the  same  territory  formerly  covered  by  the  short  turn- 
around service. 
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Constructive  miles  absorbed  on  the  Crowley-Melville  turn-around  run  are  not 
claimed  on  account  train  designated  on  time-table  as  mixed  service;  construc- 
tive miles  on  Marksville-Eunice  turn-around  run  are  not  claimed  on  account  it 
being  new  service  established  after  January  1,  1919. 

Article  IV  (c),  Supplement  25  to  General  Order  No.  27  of  the  United  States 
Railroad  Administration,  which  is  also  shown  on  page  8 of  trainmen’s  agree- 
ment, reads : 

“ Reductions  in  crews  or  increases  in  mileage  in  passenger  service  from 
assignments  in  effect  January  1,  1919,  shall  not  be  made  for  the  purpose  of 
offsetting  these  increases  in  wages,  but  nothing  in  this  order  is  understood  to 
prevent  adjustment  of  runs  in  short  turn-around  and  surburban  service  that 
are  paid  under  minimum  rules  for  the  purpose  of  avoiding  payment  of  excess 
mileage  or  overtime  that  would  accrue  under  these  rules  without  reducing  the 
number  of  crews.  Such  runs  may  be  rearranged,  extended,  or  have  mileage 
changed  by  addition  of  new  train  service;  separate  pools  or  assignments  may 
be  segregated  or  divided,  provided  that  crews  are  not  taken  off  or  reduced  in 
number.  Added  mileage  up  to  mileage  equaling  the  mileage  rate  divided  into 
the  guaranteed  daily  rate  does  not  change,  take  from,  or  add  to  the  minimum 
day’s  pay,  and  this  added  mileage  is  not  to  be  construed  as  ‘increase  in  mile- 
age’ within  the  meaning  of  this  article.” 

The  employees  contend  that  under  the  provisions  of  Article  IV  (c)  the 
carrier  had  no  right  to  rearrange  the  service  by  combining  the  runs  for  the 
purpose  of  absorbing  constructive  miles  without  payment  therefor,  and  that 
in  this  case  20  constructive  miles  were  absorbed  on  the  short  turn-around 
passenger  run  that  operated  daily  between  Bunkie  and  Melville  via  Marks- 
ville  on  turn-around  basis,  for  which  claim  is  made. 

The  employees  desire  to  call  the  board’s  attention  to  settlements  made  by 
Railway  Board  of  Adjustment  No.  1 in  cases  27/303  and  27/383,  and  to  deci- 
sion of  the  Western  Train  Service  Board  on  case  No.  49,  as  well  as  memo- 
randum No.  16/97,  arrived  at  with  representatives  of  the  Director  General 
of  Railroads,  and  question  No.  46  and  answer  thereto,  Interpretation  1 to 
Supplement  25,  which  we  believe  have  a bearing  upon  the  principle  involved. 

Carrier's  position. — On  January  1,  1919,  there  was  a mixed  run  assigned 
between  Crowley  and  Melvile,  and  a mixed  run  assigned  between  Eunice 
and  Bunkie,  each  making  round  trip  per  day,  and  were  paid  mixed-train 
rates.  There  was  a passenger  run  assigned  Bunkie  to  Melville,  handled  by 
one  crew  making  round  trip  each  day. 

It  has  been  found  necessary  to  change  the  service  on  the  territory  involved 
from  time  to  time  in  order  to  meet  the  requirements  of  the  public.  On  June 
5,  1921,  passenger  service  was  inaugurated  between  Eunice  and  Crowley, 
covering  the  entire  distance  of  the  three  branch  lines,  which  is  158  miles,  at 
which  time  two  crews  were  assigned,  each  crew  making  a one-way  trip 
per  day. 

Employees  cite  Article  IV  (c)  of  Supplement  25  to  General  Order  No.  27, 
which  has  since  been  written  into  our  agreement,  to  sustain  their  position. 
It  will  be  noted  that  the  same  language  appears  in  Article  IV  (c),  Supple- 
ment 16  to  General  Order  No.  27,  which  supplement  became  effective  as  of 
January  1,  1919. 

Exhibit  B,  submitted  in  this  dispute,  shows  assignments  from  July  23, 
1911,  to  the  present  time,  from  which  it  will  be  noted  that  on  January  1, 
1919,  we  had  no  regular  passenger  service  on  the  territory  involved  except 
one  crew  between  Bunkie  and  Melville.  The  other  two  branches  were  taken 
care  of  with  mixed-train  service  and  the  crews  thereon  were  paid  mixed- 
train  rates. 

No  changes  were  made  following  either  Supplement  16  or  25  to  General 
Order  No.  27  for  the  purpose  of  offsetting  increases.  It  was  not  until  prac- 
tically two  and  one-half  years  after  the  effective  date  of  Supplement  16  that 
it  was  thought  necessary  to  cover  the  entire  territory  with  passenger  service, 
at  which  time,  June  5,  1921,  the  runs  were  rearranged  by  reason  of  the  fact 
that  additional  train  service  was  established,  which  the  rule  quoted  in  the 
employees’  statement  clearly  gave  us  the  right  to  do. 

Opinion. — The  carrier  was  within  its  rights  in  rearranging  the 
runs  in  question  with  the  addition  of  train  service. 

Decision. — Claim  of  the  employees  is  denied. 
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DECISION  NO.  3231.— DOCKET  3248 

Chicago,  III.,  March  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  arbitrary  allowances  for  conductors  and 
trainmen  for  filling  water  cars  and  for  watering  hogs  from  March  1, 
1920. 

Statement. — The  submission  contained  the  following : 

Employees ’ position. — During  the  month  of  February,  1920,  the  management 
and  employees’  committee  rewrote  the  agreement,  incorporating  therein  Supple- 
ments 16  and  25  to  General  Order  No.  27  of  the  United  States  Railroad  Ad- 
ministration. The  management  declined  to  incorporate  in  the  agreement  provi- 
sion for  arbitrary  payments  for  filling  water  cars  and  watering  hogs,  and  have 
since  declined  to  pay  for  such  service.  Prior  to  Supplement  25  the  carrier  paid 
its  conductors  and  trainmen  arbitrary  allowances  on  the  minute  basis,  in  addi- 
tion to  all  time  earned  on  trip,  for  filling  water  cars  and  watering  hogs.  The 
carrier  contends  that  arbitrary  payments  of  this  character  were  discontinued 
by  Article  X of  Supplement  25. 

The  employees  contend  that  Article  X of  Supplement  25  did  not  eliminate 
arbitrary  allowances  for  services  not  a part  of  trainmen’s  duties,  and  that 
the  claims  pending  from  March  1,  1920,  should  be  allowed. 

The  employees  desire  to  call  the  board’s  attention  to  question  15  and  answer 
thereto ; interpretation  2 to  Supplement  25 ; question  26  and  answer ; memo- 
randa dated  Washington,  December  17,  1919 ; and  Decision  No.  408,  Case  No. 
439,  by  the  Western  Train  Service  Board  of  Adjustment,  which  we  believe  have 
a bearing  upon  the  principle  involved. 

Carrier's  position. — Prior  to  the  application  of  Supplement  25  to  General 
Order  No.  27,  effective  December  1,  1919,  our  schedule  with  conductors  and 
trainmen  provided  for  arbitrary  allowances,  based  on  actual  time  consumed, 
for  filling  water  cars  and  watering  hogs,  as  well  as  for  other  arbitraries. 
Article  X ( a ) of  the  said  supplement  reads  as  follows: 

“ Excepting  payments  under  rules  applying  to  wTork  performed  at  initial 
and  final  terminals,  and  to  final  terminal  delays,  all  arbitraries  and  special 
allowances  applying  to  road  service  other  than  passenger  under  rules,  regula- 
tions, or  practices  which  conflict  with  the  payment  of  single  time,  in  miles  or 
hours,  from  the  time  required  to  report  for  duty  until  released  from  duty  at 
the  end  of  the  trip  shall  be  eliminated. 

“ On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals 
the  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended.” 

It  is  our  understanding  that  paragraph  above  quoted  abolished  all  road  arbi- 
traries other  than  passenger,  except  for  coaling  engines  by  hand  or  for  opening 
and  closing  vents,  these  being  specially  provided  for ; that  the  supplement  had 
for  its  principal  object  the  elimination  of  road  arbitraries  in  lieu  of  punitive 
overtime  rates. 

Decision. — The  jelaim  of  the  employees  is  sustained  in  this  par- 
ticular case  because  the  facts  in  the  case  clearly  demonstrate  that  it 
was  the  practice  of  this  carrier  to  make  special  payment  for  this 
character  of  service. 


DECISION  NO.  3232.— DOCKET  3254 

Chicago,  III.,  March  28,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  local  rates  of  pay  for  Conductor  G.  C. 
Jenkins  and  crew  April  6,  1921,  for  trip  Marshall,  Tex.,  to  Shreve- 
port, La.,  and  return. 
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Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — On  April  6,  1921,  Conductor  Jenkins  and  crew  were 
instructed  to  move  two  cars  of  ties  off  of  passing  track  at  Greenwood,  La.,  the 
instructions  reading  as  follows: 

“If  train  can  handle  them,  take  to  Cutoff  Junction  for  Alexandria.  If  not 
able  to  handle  to  Cutoff  Junction,  place  them  on  house  track  and  clear  passing 
track.” 

On  account  of  the  engine  having  full  tonnage  the  cars  were  placed  on  the 
house  track  at  Greenwood,  thereby  leaving  passing  track  clear,  as  instructed. 
Claim  was  made  for  local  rates  but  denied. 

Paragraph  (e),  article  6,  of  the  conductors’  and  trainmen’s  agreements 
reads : 

“ Through  and  irregular  freight  trainmen  required  to  perform  work  properly 
devolving  upon  local  crews,  such  as  station  switching,  switching  mines,  lumber 
mills  and  industrial  tracks,  placing  cars  at  stations  (except  in  movement  of 
livestock),  delivering  cars  to  transfers,  loading  or  unloading  merchandise, 
filling  water  barrels,  or  other  similar  work,  shall  be  paid  local  rates  for  the 
entire  trip.” 

Carrier's  position. — On  the  date  in  question  two  empty  cars  had  been  placed 
on  passing  track  at  Greenwood  to  be  loaded  with  ties.  Cars  were  not  loaded  at 
the  time  the  local  passed  Greenwood.  Conductor  Jenkins,  in  through-freight 
service,  was  instructed  to  clear  the  passing  track,  which  was  done  by  shoving 
the  cars  in  on  house  track.  He  was  not  instructed  to  spot  the  cars,  the  object 
of  the  move  being  merely  for  the  purpose  of  clearing  the  passing  track. 

The  claim  is  based  on  paragraph  (e),  article  6,  which  is  quoted  in  the  em- 
ployees’ statement. 

It  is  our  position  that  the  work  performed  was  not  station  switching.  It 
was  never  intended  to  consider  such  movement  as  coming  within  the  purview 
of  paragraph  (e),  article  6,  of  the  schedule,  when  same  was  negotiated.  It 
certainly  was  not  contemplated  by  the  Federal  Administration  in  issuing  Sup- 
plements 24  and  25  to  General  Order  No.  27  that  switching  of  any  kind  would 
change  the  classification  of  a train  and  thereby  invoke  the  combination  rule, 
as  will  be  seen  from  question  and  answer  set  up  under  Article  V,  Supplement 
24,  found  on  page  5 of  memoranda,  issued  by  the  Director  General  on  December 
17,  1919,  in  connection  with  the  two  supplements  at  the  time  they  were  pro- 
mulgated. 

11  Item  (&). — A crew  starts  out  in  passenger  service  and  is  called  upon  to 
do  freight  work,  or  switching  en  route,  or  vice  versa. 

“Answer. — As  will  be  explained  under  item  (c),  question  1,  there  is  no  in- 
tent to  consider  that  switching  en  route  will  change  the  classification  of  a 
train.  Where  two  or  more  classes  of  road  work  are  performed,  the  passenger, 
freight,  or  work  service  would  be  combined  and  the  entire  service  paid  on  the 
basis  of  100  miles  or  less,  8 hours  or  less,  to  constitute  a day ; miles  in  excess 
of  100  to  be  paid  pro  rata  and  overtime  accruing  to  be  paid  at  the  rate  of  time 
and  one-half.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  are  in  complete  disagreement  with  the  decision 
reached  by  the  majority  of  the  board  in  Docket  3254. 

Paragraph  ( e ) of  Article  VI,  heretofore  quoted,  has  been  long  in 
effect  in  this  carrier’s  agreement. 

Similar  provisions  are  to  be  found  in  practically  all  agreements 
with  trainmen,  not  always  in  identically  the  same  language,  but  in 
each  and  every  case  having  for  its  object  the  avoidance  of  re- 
quiring through-freight  trains  to  perform  the  duties  “ properly  de- 
volving on  local  trains,”  and  providing  the  extreme  penalty  wiiere 
such  work  is  required  of  through -freight  trains. 
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By  no  stretch  of  imagination  or  process  of  distortion  can  the  move- 
ment here  involved,  i.  e.,  moving  a car  from  one  track  to  another 
track,  be  classed  as  work  “ properly  devolving  on  local  crews.” 

It  is  to  be  regretted  that  the  balance  of  power  does  not  regard 
as  controlling  or  even  persuasive  the  intent  of  the  framers  of  a rule, 
measured  by  the  long-standing  applications,  which  is  always  sus- 
ceptible of  ascertainment. 

J.  H.  Elliott. 

Samuel  Higgins. 

Horace  Baker. 


SUPPORTING  OPINION 

Conductor  G.  C.  Jenkins  and  crew  while  making  a trip  in  through- 
freight  service  were  required  by  the  proper  officer  of  the  carrier  to 
move  two  cars  of  ties  from  the  passing  track  at  Greenwood  and  place 
them  on  the  house  track  for  the  purpose  of  clearing  the  former  track, 
it  being  necessary  for  this  through- freight  crew  to  perform  the  serv- 
ice on  account  of  the  cars  not  being  loaded  with  the  ties  at  the  time 
the  local  freight  train  passed  Greenwood. 

Paragraph  (0),  article  6,  of  the  agreement,  upon  which  the  em- 
ployees base  their  claim  for  the  local-freight  rates  of  pay,  provides 
that  when  through- freight  crews  are  required  to  perform  station 
switching,  placing  cars  at  stations,  etc.,  they  shall  be  paid  the  local 
freight  rates  of  pay  for  the  entire  trip,  and  as  the  crew  involved  in 
this  dispute  placed  cars  at  Greenwood,  the  provision  of  the  rule  is 
applicable  to  them. 

Evidence  was  presented  at  the  oral  hearing  conducted  on  this 
dispute  which  shows  that  similar  claims  were  paid  by  the  carrier, 
as  is  evidenced  by  the  following  letter  that  was  addressed  to  the 
general  chairmen  of  the  Order  of  Railway  Conductors  and  Brother- 
hood of  Railroad  Trainmen  by  the  carrier  on  July  6,  1920 : 

M.  S.  Bogert, 

General  Chairman,  Order  of  Railroad  Conductors. 

C.  H.  Shith, 

General  Chairman,  Brotherhood  of  Railroad  Trainmen. 

Dear  Sirs  : Referring  to  our  conference  of  to-day,  at  which  we  discussed  the 
claim  of  Conductor  Jenkins,  train  second  No.  58,  between  Longview  and  I.  C.  X., 
March  31,  claim  being  made  for  local  rates  for  entire  trip,  based  on  article 
6 (e)  of  the  schedule. 

Investigation  developed  the  fact  that  Conductor  Jenkins  received  the  tele- 
phone message  sent  by  Superintendent  McKay,  as  follows : 

Clear  Katy  transfer  track  at  Jefferson  so  Katy  passenger  train  can  get  by. 
Have  two  Katy  trains  to  get  by  to-night. 

This  being  the  case,  paragraph  (e),  article  6 of  the  schedule,  is  applicable, 
and  the  local  rates  should  be  paid  this  crew. 

Superintendent  McKay,  who  gets  copy  of  this  letter,  will  make  necessary 
adjustment  as  between  their  local  rates  and  amounts  paid  them,  advising 
Messrs.  Bogert  and  Smith,  with  copies  to  this  office,  when  same  is  due. 

There  was  no  justification  for  the  carrier  declining  to  pay  Con- 
ductor Jenkins  and  crew  the  difference  between  the  through- freight 
and  the  local- freight  rates  of  pay  for  the  service  performed  by  them 
on  April  6,  1921,  when  on  July  6,  1920,  it  paid  a claim  for  similar 
service  under  the  same  rule. 


[No.  3233] 


DECISIONS 


581 


The  decision  of  the  majority  of  the  board  is  in  accord  with  the 
provisions  of  paragraph  (e)  of  article  0 and  past  practices  estab- 
lished by  the  carrier  under  that  rule. 

W.  L.  McMenimen. 
A.  O.  Wharton. 


DECISION  NO.  3233.— DOCKET  3257 

Chicago,  III.,  Mai'ch  28,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  conductors  and  brakemen  assigned  to  Crow- 
ley-Eunice  passenger  runs  for  one  hour  for  each  crew  for  each  time 
train  was  turned  on  wye  at  Marksville,  La.,  from  June  5,  1921. 
Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Two  crews  are  assigned  in  passenger  service  between 
Crowley,  La.,  and  Eunice,  La.,  via  Marksville,  daily.  These  crews  turn  their 
trains  at  each  terminal  of  the  run  and  at  Marksville,  an  intermediate  point. 
The  company  is  paying  each  crew  one  hour  for  turning  its  train  at  the  ter- 
minals, but  declines  to  pay  for  turning  the  train  at  Marksville,  claiming  this 
turning  of  train  on  wye  at  Marksville  was  service  incidental  to  the  trip. 

Request  for  modification  of  paragraph  (/)  of  article  2 was  made  by  Super- 
intendent DeFrance  under  date  of  April  21,  1921,  w’hich  request  was  declined. 
At  the  time  this  request  was  made  the  carrier  was  paying  for  turning  trains 
on  wye  at  terminals  as  well  as  at  Marksville.  Later  the  carrier  had  the  wye 
at  Marksville  spiked,  and  required  the  crews  to  make  back-up  movements 
instead  of  turning  until  June  5,  1921,  when  the  wye  at  Marksville  was  again 
placed  in  operation  and  crews  ordered  to  turn  train.  Claims  were  made  for  pay 
for  turning  trains  at  Marksville,  but  denied. 

This  case  was  handled  by  representatives  of  the  Order  of  Railway  Conductors 
and  Brotherhood  of  Railroad  Trainmen,  August  3,  1921,  and  held  in  abeyance 
pending  a conference  which  was  to  be  arranged  between  the  carrier  and  the 
general  chairman  representing  the  four  train-service  organizations.  On  two 
occasions  since  August  3,  1921,  requests  were  made  by  the  general  chairman  of 
the  Order  of  Railway  Conductors  and  Brotherhood  of  Railroad  Trainmen  upon 
the  management  for  a conference  at  which  this  question  could  be  discussed 
with  the  four  general  chairmen.  This  request  was  not  complied  with,  therefore 
this  case  is  being  submitted  under  the  agreement  affecting  conductors  and  train- 
men alone. 

Paragraph  (;),  article  2,  of  the  conductors’  and  trainmen’s  agreement,  reads: 

“ Conductors  or  trainmen  will  be  allowed  one  hour  overtime  for  turning  train 
or  engines  where  they  actually  perform  this  service.” 

Committees  contend  that  the  claim  for  conductors  and  brakemen  assigned 
to  the  Crowley-Eunice  passenger  run  for  one  hour  for  each  crew  for  each  time 
train  was  turned  on  wye  at  Marksville  from  June  5,  1921,  is  sustained  by  para- 
graph (;'),  article  2,  of  agreement. 

Carrier's  position. — Two  crews  are  assigned  in  passenger  service  between 
Crowley  and  Eunice  via  Marksville  daily.  In  the  operation  of  this  train  it  is 
necessary  to  turn  on  wye  at  Marksville,  which  is  an  intermediate  point  on  the 
run. 

The  claim  is  based  on  paragraph  O'),  article  2,  of  the  agreement,  which  is 
quoted  in  the  employees’  statement.  We  are  paying  these  crews  for  turning 
their  trains  at  Crowley  and  Eunice,  the  terminals  of  their  runs. 

It  is  our  position  that  paragraph  O'),  article  2,  was  never  contemplated  to 
apply  in  turning  train  en  route,  nor  has  it  been  our  practice  under  the  rule  to 
do  so.  From  February  11  to  March  21,  1921,  payment  was  erroneously  made  for 
turning  on  the  wye  at  Marksville. 

At  the  time  the  wye  was  put  in,  which  was  February  11,  1921,  we  had  a 
passenger  crew  assigned  to  make  a round  trip  each  day  between  Bunkie,  La., 
and  Melville,  La.,  via  Marksville.  This  crew,  in  addition  to  being  paid  one 
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hour  for  turning  train  at  each  end  of  the  road,  was  claiming  one  hour  for  each 
of  the  two  turns  required  at  Marksville,  or,  in  other  words,  claiming  four  hours 
a day  for  turning  train  on  this  run,  the  mileage  of  which  is  131. 

Under  the  employees’  interpretation  of  paragraph  (;),  article  2,  it  would  have 
cost  $257.10  per  month  to  have  paid  the  train  crew  for  the  turning  necessary  in 
a 30-day  month. 

We  have  a pool  of  runs  between  Marshall  and  Boyce,  La.,  on  which  it  is 
necessary  for  every  passenger  crew  to  turn  the  train  at  Shreveport,  an  inter- 
mediate point  on  the  run,  for  which  we  do  not  pay,  and  never  have  paid,  time 
under  paragraph  (;),  article  2,  and  aside  from  the  one  instance  above  cited, 
which  was  for  a brief  period,  the  article  referred  to  has  never  been  applied 
except  when  crews  were  required  to  turn  train  at  a terminal. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case  claim  of  the  employees  is  sustained. 


DECISION  NO.  3234.— DOCKET  3391 

Chicago,  III.,  March  31,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Boston  & Maine  Railroad 

Question. — Joint  submission  of  dispute  regarding  the  application 
of  sections  4 and  5 of  the  agreement  entered  into  by  this  carrier  and 
its  clerical  employees  effective  Aug'ust  10,  1922. 

Statement. — This  dispute  is  in  reference  to  a proper  interpretation 
and  application  of  sections  4 and  5 of  the  agreement  between  this 
carrier  and  its  employees  in  clerical  service.  The  rules  read  as 
follows : 

Sec.  4.  Employees  who  have  Saturday  afternoon  and/or  holidays  off  with 
pay  agree  to  waive  necessary  overtime,  except  when  such  overtime  in  any  cal- 
endar month  amounts  to  more  than  the  time  paid  for  and  not  worked  on 
account  of  Saturday  afternoons  and  holidays  during  the  month,  or  unless  the 
overtime  is  occasioned  by  special  work.  The  question  as  to  what  constitutes 
special  work  shall  be  decided  in  each  case  by  the  management  upon  its  merits. 

Sec.  5.  Pay  will  only  be  allowed  on  account  of  absence  due  to  personal  illness 
at  the  discretion  of  the  head  of  the  office  when  the  length  and  character  of  the 
service  and  other  facts  surrounding  the  individual  case  warrant. 

The  employees  contend  that  under  section  4 they  should  only  be 
required  to  work  overtime  without  extra  compensation  where  such 
overtime  is  occasioned  by  employees  being  off  duty  with  pay  on 
Saturday  afternoons  and  holidays,  and  that  section  5 should  apply 
to  all  employees  within  the  scope  of  the  agreement.  They  claim  that 
their  contention  is  in  accordance  with  understanding  had  by  the 
committee  when  the  rules  were  agreed  to. 

The  carrier  contends  that  under  section  4 of  the  agreement  all 
overtime,  except  that  in  any  calendar  month  in  excess  of  the  time 
paid  for  and  not  worked  and  except  that  occasioned  by  special  work, 
might  be  used  as  an  offset  to  the  time  paid  for  and  not  worked,  and 
that  the  question  as  to  what  constituted  special  work  was  to  be  de- 
cided by  the  carrier  upon  its  merits,  as  there  might  be  cases  where  a 
certain  group  of  clerks  were  called  upon  to  work  a considerable 
amount  of  overtime  and  who  would  be  entitled  to  special  considera- 
tion. 
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The  carrier  also  contends  that  under  section  5 of  the  agreement  it 
was  only  intended  to  pay  those  absent  due  to  personal  illness  who  had 
previously  been  paid,  and  then  only  when  the  facts  surrounding  the 
individual  case  seem  to  warrant  it. 

Opinion. — The  rules  involved  in  this  dispute  were  incorporated  in 
the  agreement  after  conference  and  negotiation  by  the  parties  thereto, 
and  the  board  can  not  be  expected  to  be  aware  of  any  understanding 
had  by  either  of  the  parties  not  made  a part  of  the  rule  or  agree- 
ment. How  the  rules  in  question  have  been  applied  in  the  past  is 
not  involved ; hence  no  investigation  in  respect  thereto  will  be  under- 
taken. In  the  opinion  of  the  board  the  wording  of  section  4 does  not 
sustain  the  employees’  interpretation  of  the  rule,  and  the  reading  of 
section  5 does  not  restrict  sick  leave  with  pay  to  employees  who 
formerly  enjoyed  the  practice  as  claimed  by  the  carrier. 

Decision. — The  Railroad  Labor  Board  decides  that  the  contention 
of  the  employees  in  regard  to  section  4 is  denied.  The  position  of 
the  employees  in  regard  to  section  5 is  sustained. 


DECISION  NO.  3235.— DOCKET  3473 

Chicago,  III „ March  31,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Gulf,  Colorado  & Santa  Fe  Railway  Co. 

Question. — Claim  of  the  employees  that  the  monthly  rate  of  $150 
should  have  been  used  in  determining  the  daily  rate  of  R.  S.  Brazel- 
ton,  chief  clerk  to  the  agent  at  Gainesville,  Tex. 

Statement. — Prior  to  February  1,  1922,  Mr.  Brazelton,  employed 
as  chief  clerk  to  the  agent  at  Gainesville,  was  paid  a monthly  rate 
for  all  services  rendered.  His  position  was  not  included  within  the 
scope  of  the  clerks’  national  agreement.  On  February  1,  1922,  the 
carrier  entered  into  an  agreement  with  its  clerks,  and  the  position  in 
question  was  included  within  the  scope  of  that  agreement.  Effective 
as  of  that  date  the  rate  of  the  position  was  converted  from  a monthly 
to  a daily  rate  in  accordance  with  rule  48,  Article  VIII,  of  the  agree- 
ment, which  reads  as  follows: 

Rule  48.  Basis  of  pay. — Employees  covered  by  groups  (1)  and  (2),  rule  1, 
heretofore  paid  on  a monthly,  weekly,  or'  hourly  basis  shall  be  paid  on  a daily 
basis.  The  conversion  to  a daily  basis  of  monthly,  weekly,  or  hourly  rates  shall 
not  operate  to  establish  a rate  of  pay  either  more  or  less  favorable  than  is  now 
in  effect. 

Nothing  herein  shall  be  construed  to  permit  the  reduction  of  days  for  the 
employees  covered  by  this  rule  below  six  per  week,  excepting  that  this  number 
may  be  reduced  in  a week  in  which  holidays  occur  by  the  number  of  such 
holidays. 

The  position  of  the  chief  clerk  to  the  agent  at  Gainesville  was  on 
June  30,  1921,  paid  a rate  of  $156.52  a month.  When  Decision  No. 
147  (II,  R.  L.  B.  133)  was  applied,  the  carrier  deducted  $6.52,  which 
made  the  rate  of  the  position  $150  a month,  effective  as  of  July  1, 
1921.  Had  the  carrier  deducted  the  full  amount  specified  by  that 
decision,  the  rate  of  the  position  would  have  been  $144.28  a month ; 
and  in  converting  the  monthly  rate  of  the  position  into  a daily  rate, 
as  required  by  the  rule  quoted  above,  the  carrier  used  that  rate. 
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The  employees  contend  that  the  carrier  should  have  used  the  rate 
of  $150  a month  when  it  was  converted  to  a daily  basis,  as  the  rule 
provides  that  the  conversion  to  a daily  basis  of  monthly,  weekly,  or 
hourly  rates  shall  not  operate  to  establish  a rate  of  pay  either  more 
or  less  favorable  than  was  in  effect  immediately  prior  to  February 
1,  1922. 

The  carrier  states  that  had  it  adhered  strictly  to  the  provisions 
Df  Decision  No.  147,  the  rate  of  the  position  in  question  would  have 
been  $144.28  a month  as  of  January  31,  1922;  but  it  established  a 
rate  of  $150  a month  for  the  position  in  applying  the  provisions  of 
Decision  No.  147,  effective  July  1,  1921,  the  reason  being  that  the 
position  at  that  time  was  exempt  from  the  provisions  of  the  clerks’ 
national  agreement  and  therefore  did  not  benefit  from  the  overtime 
and  call  rules,  and  the  carrier  therefore  felt  it  proper  to  allow  a 
slight  differential  in  order  to  adequately  compensate  the  employees 
for  all  services  rendered. 

The  carrier  contends  that  by  reason  of  the  fact  that  the  position 
was  included  in  the  agreement  which  became  effective  February  1, 
1922,  it  considered  that  as  a matter  of  equity  the  daily  rate  should 
be  determined  on  the  same  basis  as  that  used  in  connection  with 
other  similar  positions,  and  it  therefore  used  the  monthly  rate  of 
$144.28  in  making  the  conversion  to  the  daily  rate. 

Opinion. — All  evidence  placed  before  the  board  shows — 

First.  That  prior  to  February  1,  1922,  the  position  of  chief  clerk 
to  the  agent  at  Gainesville  was  not  included  in  the  then  governing 
agreement  with  the  clerical  forces ; and 

Second.  That  this  position  was  included  in  an  agreement  resulting 
from  mutual  negotiations,  effective  February  1,  1922. 

There  was  no  trade  or  barter  concerning  the  salary  attached  to 
the  chief  clerk’s  position,  from  which  it  must  be  clear  that  both 
parties  to  the  agreement  were  in  perfect  accord  that  no  change  in 
salary  was  contemplated  other  than  what  might  be  involved  in 
applying  the  conversion  rule. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3236.— DOCKET  3474 

Chicago,  III.,  March  31,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Gulf,  Colorado  & Santa  Fe  Railway  Co. 

Question. — Claim  of  the  employees  that  C.  R.  Ruff  and  P.  A. 
LeCompte  should  be  paid  six  hours  for  each  Sunday  and  holiday 
worked  by  them  since  May  1,  1922. 

Statement. — Effective  from  May  1,  1922,  the  regular  assignment 
for  Mr.  Ruff  has  been  from  9 a.  m.  to  6 p.  m.,  with  the  usual  hour  for 
lunch,  except  on  Sundays  and  holidays,  when  he  is  assigned  to  serv- 
ice from  9.30  a.  m.  to  11  a.  m.  and  from  4.30  p.  m.  to  6 p.  m. 

Effective  from  May  1,  1922,  the  regular  assignment  for  Mr.  Le- 
Compte has  been  from  9.30  p.  m.  to  6.30  a.  m.,  with  the  usual  hour  for 
lunch,  except  on  Sundays  and  holidays,  when  he  has  been  assigned  to 
service  from  9.45  p.  m.  to  11.15  p.  m.  and  from  4.45  a.  m.  to  6.15  a.  m. 
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The  carrier  paid  these  employees  three  hours  for  the  service  per- 
formed on  Sundays  and  holidays,  and  the  employees  claim  that  they 
should  have  been  paid  three  hours  for  each  period  worked  on  such 
days. 

The  employees  contend  that  under  rule  47,  Article  VIII,  of  the 
agreement  an  employee  assigned  to  perform  service  on  Sundays  and 
holidays  is  subject  to  the  general  provisions  of  assigned  hours,  and 
that  each  period  worked  by  these  employees  constitutes  a separate 
and  distinct  call.  Rule  47  reads  as  follows : 

Less  than  full-day  period. — Except  as  otherwise  provided  in  these  rules, 
when  assigned,  notified,  or  called  to  work  on  Sundays  and/or  the  above-specified 
holidays  a less  number  of  hours  than  constitutes  a day’s  work  within  the 
limits  of  the  regular  week-day  assignment,  employees  shall  be  paid  pro  rata 
hourly  rate  for  actual  time  worked,  with  a minimum  of  three  (3)  hours. 
Time  worked  before  or  after  the  limits  of  the  regular  week-day  assignment 
shall  be  paid  for  as  per  rule  40. 

The  carrier  states  that  the  assignments  of  these  employees  on 
Sundays  and  holidays  are  entirely  within  the  limits  of  their  regular 
week-day  assignments  and  that  rule  47  of  the  agreement,  quoted 
above,  eliminates  all  reference  to  each  tour  of  duty  and  provides  for 
pro  rata  payment  for  actual  time  worked  within  the  limits  of  the 
regular  week-day  assignments,  with  a minimum  allowance  of  three 
hours. 

The  carrier  contends  that  the  rule  does  not  provide  for  a minimum 
of  three  hours  for  each  tour  of  duty,  nor  is  there  anything  in  the  rule 
to  indicate  that  it  contemplates  only  continuous  service  on  Sundays 
and  holidays  or  that  prohibits  the  release  of  clerical  employees,  with- 
out pay,  for  such  time  as  their  services  are  not  required  on  such 
dates. 

The  carrier  also  contends  that  inasmuch  as*  it  has  compensated  the 
employees  in  question  at  the  pro  rata  hourly  rate  for  the  actual  time 
worked,  and  which  is  not  less  than  the  minimum  prescribed  by  rule 
47  of  the  agreement,  it  has  fully  complied  with  the  provisions 
thereof,  and  these  employees  are  not  entitled  to  the  extra  compensa- 
tion claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  under  rule  47, 
above  quoted,  the  employees  involved  in  this  dispute  shall  be  paid 
six  hours  at  pro  rata  rates  for  the  service  performed  on  Sundays  and 
holidays.  Retroactive  adjustment  shall  be  made  accordingly. 


DECISION  NO.  3237.— DOCKET  3493 

Chicago , III.,  March  81,  1025 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  the  rate  of  76  cents  an 
hour  should  be  restored  to  the  position  of  agent-telegrapher  at 
Edison  station,  Calif.,  from  October  15,  1922. 
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Statement. — Effective  August  29,  1922,  the  rate  of  the  position 
of  agent-telegrapher  at  Edison  station  was  decreased  from  76  cents 
an  hour  to  63^4  cents  an  hour  on  account  of  the  station  being  closed 
as  a train-order  office. 

The  employees  state  that  prior  to  October  15,  1922,  the  force 
at  Edison  station  consisted  of  agent-telegrapher,  second-trick  teleg- 
rapher, and  third-trick  telegrapher,  and  that  on  that  date  the  second 
and  third  trick  telegrapher  positions  were  abolished.  When  these 
two  positions  were  abolished,  the  train-order  signal  was  taken  down 
on  account  of  the  double  track  being  extended  to  a station  called 
Sivert,  Calif.,  and  the  carrier  took  the  position  that  on  account  of 
the  change  the  remaining  position  of  agent-telegrapher  became  a 
new  position,  and  it  was  bulletined  as  vacant  at  the  rate  of  63^4 
cents  an  hour. 

The  employees  contend  that  the  position  of  agent-telegrapher 
at  Edison  was  not  a new  position  and  that  as  far  back  as  1908  it 
was  shown  in  the  telegraphers’  agreement. 

The  employees  also  contend  that  the  agreement  contains  no  pro- 
vision that  would,  permit  the  carrier  to  take  the  action  it  did, 
and  request  that  the  rate  of  76  cents  an  hour  be  restored  and  that 
the  occupant  of  the  position  in  question  be  reimbursed  for  the  wage 
loss  sustained  from  the  date  the  rate  of  the  position  was  reduced. 

The  carrier  states  that  the  position  of  agent-telegrapher  was 
bulletined,  and  that  the  rate  of  pay  was  adjusted  in  accordance 
with  rules  14  (b)  and  24  (/)  of  the  telegraphers’  agreement,  which 
read  as  follows: 

Rule  14  (&).  When  new  positions  are  created  compensation  will  be  fixed 
in  conformity  with  that  of  existing  positions  of  similar  work  and  respon- 
sibility in  the  same  seniority  district. 

Rule  24  (/).  When  positions  are  created,  bulletins  will  state  hours  and 
rate  of  compensation.  Bulletins  will  show  the  previous  month’s  assignment. 
At  any  station  where  manager,  first,  second,  or  third  wire  chiefs  are  em- 
ployed, when  such  positions  are  vacated  or  created  they  will  be  bulletined  as 
such. 

The  carrier  also  states  that  an  investigation  was  made  of  similar 
positions,  which  disclosed  that  the  agency  at  Buttonwillow,  which 
carries  a rate  of  6334  cents  an  hour,  exclusive  of  increase  under 
Interpretation  8 to  Supplement  No.  13  to  General  Order  No.  27,  was 
comparable  with  the  agency  position  at  Edison  station. 

The  carrier  contends  that  a new  position  was  created  at  Edison 
station;  that  as  the  major  duties  of  the  agent-telegrapher  at  that 
point  formerly  consisted  of  handling  train  orders,  his  duties  and 
responsibilities  decreased  when  the  work  of  handling  train  orders 
was  discontinued;  and  that  this  change  warranted  the  application 
of  the  rules  of  the  agreement  that  are  quoted  above. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  change 
made  by  the  carrier  in  discontinuing  Edison  as  a train-order  station 
did  not  create  a new  position  of  agent-telegrapher  at  that  point, 
therefore  the  claim  of  the  employees  is  sustained.  The  question  of 
the  proper  rate  of  pay  under  the  changed  condition  is  one  that  should 
be  negotiated  by  the  duly  authorized  representatives  of  the  carrier 
and  of  the  employees. 
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DECISION  NO.  3238.— DOCKET  3495 

Chicago,  III.,  March  31,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Request  of  the  employees  that  W.  E.  Scott,  third-trick 
telegrapher  at  Caliente,  Calif.,  be  relieved  from  carrying  United 
States  mail  on  Sundays. 

/Statement. — Mr.  Scott  is  regularly  assigned  as  third-trick  teleg- 
rapher at  Caliente,  working  from  12  midnight  to  8 a.  m.,  during 
which  time  three  passenger  trains  arrive  at  that  point.  On  week 
days  the  United  States  mail  is  handled  by  warehousemen  and  on 
Sundays  it  is  handled  by  Mr.  Scott,  who  takes  it  to  the  post  office, 
which  is  located  approximately  384  feet  from  the  station,  by  use  of 
a two-wheel  truck,  and  this  service  consumes  30  minutes’  time.  The 
mail  consists  of  approximately  25  pieces,  aggregating  1,500  pounds. 

The  employees  state  that  the  mail  handled  by  Mr.  Scott  is  unduly 
burdensome  to  him  and  he  should  therefore  be  relieved  of  it  in 
compliance  with  rule  17  of  the  agreement,  which  reads  as  follows : 

When  the  carrying  of  United  States  mail  and  parcel  post  by  the  employees 
herein  specified  become  unduly  burdensome  or  interferes  with  the  proper 
operation  of  trains  they  will  be  relieved  from  such  work. 

The  carrier  states  that  the  handling  of  mail  is  not  burdensome  to 
this  employee  nor  does  such  work  interfere  with  the  proper  operation 
of  trains,  and  therefore  the  request  made  by  the  employees  that  he 
be  relieved  of  it  is  without  merit. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3239.— DOCKET  3496 

Chicago,  III.,  March  31,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  positions  located  at  Dum- 
barton, Calif.;  Newark  Slough,  Calif.;  Salem,  Oreg.;  North  Bend, 
Oreg.;  Cushman,  Oreg.;  Reedsport,  Oreg.;  Snodgrass  Slough  and 
Sacramento  River,  Calif.,  drawbridges  are  properly  classified  as 
levermen-bridge  tenders. 

Statement. — The  employees  state  that  on  May  3,  1923,  the  carrier 
served  notice  on  them  that  it  desired  to  return  to  the  past  practice 
of  recognizing  and  compensating  the  employees  involved  in  this  dis- 
pute as  maintenance-of-way  employees. 

The  employees  also  state  that  the  duties  of  these  employees  involved 
the  movement  of  trains  similar  to  that  of  the  towermen,  as  they 
operate  from  their  towers  signals  and  derailing  devices  affecting  the 
movement  of  trains. 

The  carrier  states  that  drawbridge  tenders  have  always  been  classi- 
fied and  considered  as  maintenance-of-way  employees  and  that  when 
Supplement  13  to  General  Order  No.  27  was  issued  by  the  United 
States  Railroad  Administration,  the  question  arose  as  to  who  should 
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be  considered  levermen.  This  resulted  in  Interpretation  10  being 
issued  to  that  supplement,  providing  that  the  rates  of  pav  of  the 
supplement  should  be  applied  to  drawbridge  tenders.  Alter  that 
interpretation  was  issued,  the  Order  of  Railroad  Telegraphers  as- 
sumed to  represent  the  drawbridge  tenders  involved  in  this  dispute, 
to  which  the  carrier  objected,  and  the  dispute  was  referred  to  the 
Director,  Division  of  Labor,  United  States  Railroad  Administration, 
on  January  21,  1920,  and  on  March  24,  1920,  Railway  Board  of  Ad- 
justment No.  3,  to  which  the  matter  had  been  referred,  rendered  the 
following  decision: 

Employees  in  this  submission  performing  duties  as  levermen  and  bridge 
tenders,  who  operate  drawbridges  and  signals  and  derailing  devices  incident 
thereto,  with  or  without  interlocked  switches,  by  means  of  levers  from  a central 
point,  shall  be  classified  as  levermen  and  be  subject  to  the  provisions  of  Supple- 
ment 13  to  General  Order  No.  27,  retroactive  to  January  1,  1920. 

Authority  for  this  decision  is  found  in  Interpretation  10  to  Supplement  13  to 
General  Order  No.  27. 

The  carrier  contends  that  the  classification  of  drawbridge  tenders 
as  towermen  or  levermen  is  inconsistent  and  not  compatible  with  the 
duties  performed  for  the  following  reasons: 

(1)  The  irregularity  of  navigation  due  to  the  change  in  tides, 
etc.,  prevents  assigning  these  employees  under  the  intermittent  serv- 
ice rule,  and  as  a result  they  receive  a wage  greatly  out  of  proportion 
to  that  paid  employees  performing  duties  requiring  greater  skill  and 
effort ; instead  of  these  men  being  restricted  to  eight  hours  for  a day’s 
work,  they  should  be  considered  monthly  paid  employees  and  assigned 
on  this  basis. 

(2)  The  principal  duties  of  drawbridge  tenders,  and  which  are 
limited,  consist  of  taking  care  of  and  oiling  the  machinery ; the  han- 
dling of  levers  only  involves  setting  signals  and  adjusting  appliances 
in  connection  with  opening  and  closing  bridge  and  has  no  connec- 
tion with  the  duties  performed  by  levermen  referred  to  in  Supplement 
13.  In  fact,  the  term  “ leverman  ” used  in  this  supplement  is  in  con- 
formity with  practice  on  some  eastern  lines  in  designating  towermen 
as  levermen  and  has  no  connection  whatever  with  bridge  tenders. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained.  See  answer  to  question  (/)  under  rule  1, 
Interpretation  1 to  Decisions  Nos.  757  and  2025  (V,  R.  L.  B.  915 
and  918). 


DECISION  NO.  3240.— DOCKET  3467 

Chicago,  III.,  March  31,  1925 

Order  of  Railroad  Telegraphers  v.  Maine  Central  Railroad  Co.  Portland 

Terminal 

Question—  Interpretation  of  rule  8 of  Decision  No.  757  (III,.  R. 
L.  B.  156). 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  contains  the  following: 

Statement  of  facts. — Rule  8 of  Decision  No.  757  reads  as  follows : , 

“ Sunday  and  holiday  work. — Employees  will  be  excused  from  Sunday  and 
holiday  duties  as  much  as  the  copdition  of  business  will  permit. 

“ Time  worked  on  Sundays  and  the  following  holidays,  namely,  New  Year's 
Day,  Washington’s  Birthday,  Decoration  Day,  Fourth  of  July,  Labor  Day, 
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Thanksgiving  Day,  and  Christmas  (provided  when  any  of  the  above  holidays 
fall  on  Sunday,  the  day  observed  by  the  State,  Nation,  or  by  proclamation, 
shall  be  considered  the  holiday),  shall  be  paid  for  at  the  regular  hourly  rate 
when  the  entire  number  of  hours  constituting  the  regular  week-day  assignment 
are  worked. 

“ When  notified  or  called  to  work  on  Sundays  and  the  above  specified  holi- 
days a less  number  of  hours  than  constitute  a day’s  work  within  the  limits  of 
the  regular  week-day  assignment,  employees  shall  be  paid  a minimum  allow- 
ance of  two  hours  at  overtime  rate  for  two  hours’  work  or  less,  and  at  the 
regular  hourly  rate  after  the  second  hour  of  each  tour  of  duty.  Time  worked 
before  or  after  the  limits  of  the  regular  week-day  assignment  shall  be  paid  for 
in  accordance  with  overtime  and  call  rules.”  (Supra.) 

The  assigned  hours  of  the  agent  at  North  Anson,  Me.,  in  January,  1923,  were 
from  6 a.  m.  to  3 p.  m.,  eight  hours,  on  week  days,  and  from  9 a.  m.  to  11  a.  m., 
two  hours,  on  Sundays. 

On  Sunday,  January  28,  the  agent  reported  at  9 a.  m.  and  was  released  at 
6.10  p.  m.,  for  which  the  carrier  allowed  payment  as  follows : 9 a.  m.  to  5 p.  in., 
eight  hours  at  pro  rata  rate ; 5 p.  m.  to  6 p.  m.,  one  hour  overtime  at  pro  rata 
rate ; 6 p.  m.  to  6.10  p.  m.,  10  minutes’  overtime  at  rate  and  one-half. 

The  employees’  representatives  claim  that  payment  should  be  made  on 
the  following  basis : 9 a.  m.  to  11  a.  m.,  two  hours  at  rate  and  one-half ; 
11  a.  m.  to  3 p.  m.,  four  hours  at  pro  rata  rate;  3 p.  m.  to  6.10  p.  m.,  three 
hours  and  10  minutes  at  rate  and  one-half. 

Employees'  position. — The  employees  contend  that  it  is  the  intent  and 
meaning  of  rule  8 of  Decision  No.  757  that  the  words,  “ constituting  the 
regular  week-day  assignment  are  worked  * * * constitute  a day’s  work 

within  the  limits  of  the  regular  week-day  assignment  * * * limits  of 
the  regular  week-day  assignment,”  occurring  in  paragraphs  2 and  3,  apply 
to  the  same  hours  and  the  same  starting  time  on  Sundays  and  holidays  as 
on  week  days. 

The  usage  in  practice  and  the  ordinary  construction  given  the  wording 
above  quoted  would  necessarily  mean  that  the  same  hours  and  the  same 
starting  time  must  obtain  on  the  days  covered  by  this  rule  as  on  other 
days  of  the  week,  and  if  a deviation  from  such  common  practice  and  con- 
struction was  intended  by  the  rule  it  would  have  been  so  stated. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  in  rule  8 of  Deci- 
sion No.  757  the  board  recognized  that  the  requirements  of  the  service  on 
Sundays  and  holidays  might  be  entirely  different  from  those  on  other  days 
of  the  week,  and  provided  in  the  rule  a basis  of  payment  that  was  fair  to 
the  employees  and  fair  to  the  carrier  in  permitting  it  to  render  service  to 
the  public  which  it  serves  at  a reasonable  expense  on  Sundays  and  holidays. 

The  hours  of  service  required  from  this  employee  on  this  particular  date 
was  an  emergency  brought  about  account  of  extreme  winter  weather  con- 
ditions requiring  an  operator  on  duty. 

Attention  is  called  to  Decision  No.  1273  (III,  R.  L.  B.  808),  dated  October 
23,  1922,  Order  of  Railroad  Telegraphers  v.  Lehigh  Valley  Railroad  Company. 

Decision. — The  Railroad  Labor  Board  decides  that  the  agent  at 
North  Anson  should  be  paid  for  the  service  performed  by  him  on 
Sunday,  January  28,  1923,  as  follows:  9 a.  m.  to  11  a.  m.,  two  hours 
at  rate  of  time  and  one-half;  11  a.  m.  to  3 p.  m.,  four  hours  at  pro 
rata  rate;  3 p.  m.  to  6.10  p.  m.,  one  hour  at  pro  rata  rate,  and  2 
hours  and  10  minutes  at  rate  of  time  and  one-half. 


DECISION  NO.  3241.— DOCKET  2686 

Chicago,  III.,  March  31,  1925 

National  Organization  Masters,  Mates,  and  Pilots  of  America  v.  Pennsylvania 

Railroad  System 

Subject  of  t]ie  dispute. — Request  for  an  adjustment  in  wages  and 
working  conditions  for  masters,  mates,  and  pilots  in  the  Hampton 
Roads  district. 
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History  of  the  controversy. — This  dispute  covers  captains,  first 
mates,  and  second  mates  on  three  regular  ferry  passenger  steamers 
and  eight  bay  freight  tugboats  and  one  harbor  tugboat  operating 
in  and  through  the  Hampton  Roads  district  between  Cape  Charles, 
Norfolk,  and  Port  Norfolk,  Va.,  a distance  of  36  miles. 

The  ferry  passenger  steamers  operate  on  a schedule  making  an 
aggregate  of  three  round  trips  a day.  The  bay  tugs  do  not  operate 
on  any  schedule,  but  tow  car  floats  between  those  points;  each  tow 
one  car  float  a trip  whenever  they  are  loaded  and  ready  to  move, 
making  such  trips  as  the  conditions  of  the  freight  movement  re- 
quire. The  harbor  tug  operates  exclusively  in  the  Norfolk  harbor. 

The  evidence  shows  that  shortly  subsequent  to  the  issuance  of 
Decision  No.  2 (I,  R.  L.  B.  13)  the  organization  party  hereto  took 
the  position  that  the  rates  as  specified  in  said  decision  established 
unjustifiable  inequalities,  and  requested  the  carrier  to  make  certain 
adjustments. 

The  carrier,  it  is  shown,  took  the  position  that  the  board’s  decision 
was  clear  as  written  and  declined  the  request  for  further  adjustment. 

After  a series  of  communications  regarding  the  requested  adjust- 
ment in  rates  of  pay  of  masters,  mates,  and  pilots,  the  employees, 
under  date  of  March  11,  1921,  filed  with  the  carrier  a formal  request 
for  an  adjustment  in  wages  and  certain  changes  in  rules  and  working 
conditions.  This  submission  embodied  a request  for  an  increase  in 
wages  of  approximately  $27  a month,  the  establishment  of  a 48-hour 
week  with  pro  rata  overtime  in  excess  thereof,  and  an  annual  vaca- 
tion of  15  days  with  pay. 

Under  date  of  March  17,  1921,  the  carrier  addressed  a notice  to 
its  “ officers,  subordinate  officials,  and  employees,”  in  which  it  was 
stated  that  a reduction  in  wages  was  contemplated,  and  that  a meet- 
ing would  be  held  on  a stated  date  for  the  purpose  of  discussing  the 
carrier’s  contemplated  action. 

On  March  22,  1921,  a petition  was  filed  with  the  carrier  by  the 
employees  protesting  its  contemplated  action  regarding  a reduction 
in  wages,  and  requesting  that  a meeting  be  held  with  the  organiza- 
tion by  which  they  were  represented. 

The  position  of  the  carrier  was  that  it  was  willing  to  confer  with 
a committee  of  its  own  employees  for  the  purpose  of  discussing 
matters  affecting  their  wages  and  working  conditions,  but  would 
not  confer  with  anyone  who  was  not  an  employee  of  the  company. 
The  organization  therefore  was  not  represented  at  the  meeting 
held  by  the  carrier  at  which  the  wage  reduction  was  discussed. 

The  wages  of  the  masters,  mates,  and  pilots  were  subsequently 
reduced  $10  a month.  The  employees  again  protested  the  action  of 
the  carrier  in  reducing  wages  without  proper  conference  with  the 
organization’s  representatives,  and  again  requested  the  carrier  to 
meet  them  in  conference  for  the  purpose  of  discussing  the  entire 
marine  situation  in  the  Hampton  Roads  district;  but  being  unable 
to  .secure  such  a conference  the  case  was  filed  with  the  Railroad 
Labor  Board  for  its  determination. 

The  carrier  takes  the  position  that  it  fully  complied  with  Decision 
No.  2 in  the  application  of  the  rates  specified  therein ; further,  that 
the  reduction  of  $10  a month  was  made  only  after  all  of  the  em- 
ployees engaged  in  the  operation  of  floating  equipment  had  been 
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given  an  opportunity  to  consider  the  proposition,  which  considera- 
tion, it  is  claimed,  resulted  in  217  voting  to  accept  the  reduction  and 

29  voting  against  it.  . 

Opinion.— The  Railroad  Labor  Board  has  made  a careful  analysis 
of  the  operation  of  the  floating  equipment  of  the  Pennsylvania  Rail- 
road system  in  the  Hampton  Roads  district  and  considers  that  the 
rates  of  pay  as  now  being  applied  for  the  services  rendered  are  just  and 
reasonable.  While  the  decrease  of  $10  a month  complained  of  was 
not  made  in  strict  conformity  with  the  provisions  of  the  transporta- 
tion act  and  the  rulings  of  the  board,  it  must  be  recognized  that  had 
the  dispute  been  so  handled  and  referred  to  the  board  the  employees 
would  have  been  accorded  the  same  treatment  as  that  specified  in 
Decision  No.  147  (II,  R.  L.  B.  133),  which  became  effective  July  1, 
1921;  that  is,  a reduction  of  $16.32  a month. 

The  board  finds  that  the  employees  engaged  in  the  operation  of 
the  ferry  passenger  steamers  enjoyed  more  favorable  working  con- 
ditions than  similar  employees  engaged  in  the  operation  of  privately 
owned  steamers  in  that  territory  with  which  the  service  can  be  con- 
sidered as  fairly  comparable.  ‘ 

The  board  believes  that  the  schedule  of  the  boats,  the  furnishing  of 
relief  men,  the  allowance  of  annual  vacation,  and  the  rates  of  pay 
allowed  constitute  a just  and  reasonable  consideration  for  this 
service,  and  that  no  change  therefrom  is  justified. 

In  connection  with  the  operation  of  the  harbor  tugboats  the  board 
finds  that  the  rates  of  pay  and  working  conditions  surrounding  the 
employment  of  those  engaged  in  the  operation  thereof  are  commen- 
surate with  the  service  requirements. 

In  connection  with  the  operation  of  the  bay  tugs  engaged  in  tow- 
ing car  floats  between  Cape  Charles  and  Port  Norfolk,  a distance 
of  36  miles,  the  board  believes  there  is  justification  in  the  request  of 
this  class  for  the  establishment  of  the  principle  of  the  8-hour  day, 
which  has  recently  been  extended  by  Decision  No.  2400  (V,  R.  L.  B. 
392)  to  another  carrier  operating  in  that  territory.  While  the  service 
requirements  of  the  employees  engaged  in  the  operation  of  the 
Pennsylvania  tugboats  differ  from  those  of  the  Chesapeake  & Ohio 
Railway  Co.,  owing  to  the  longer  distance  traveled  and  a more 
hazardous  sea,  it  is  felt  that  the  principle  of  the  8-hour  day  should 
be  extended  to  the  Pennsylvania  Railroad  service.  It  is  appreciated, 
however,  that  the  establishment  of  an  actual  8-hour  day  is  impracti- 
cable, but  it  is  recognized  that  the  principle  of  the  8-hour  day  can 
be  worked  out  in  a cycle  of  a number  of  days,  which  should  be  the 
subject  of  negotiation  between  the  interested  parties.  The  practice 
at  present  is  to  relieve  the  employees  one  day  in  seven,  they  being 
therefore  assigned  to  a 6-day  week. 

The  decision  which  follows  should  not  be  construed  as  the  estab- 
lishment of  a relief  day,  but  rather  as  perpetuating  the  conditions 
that  have  been  previously  in  effect. 

Decision. — The  Railroad  Labor  Board  decides  that — 

(a)  The  request  for  an  adjustment  in  rates  of  pay  established  by 
Decision  No.  2 is  denied. 

(b)  The  request  for  the  restoration  of  the  $10  a month  decrease 
placed  in  effect  by  the  carrier  is  denied. 
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( c ) Employees  are  entitled  to  representatives  of  their  own  choos- 
ing, regardless  of  whether  or  not  those  so  designated  are  employees 
of  the  Pennsylvania  Railroad  system. 

(d)  The  request  for  changes  in  rules  and  wording  conditions  for 
masters,  mates,  and  pilots  on  passenger  steamers  is  denied. 

( e ) The  request  for  changes  in  rules  and  working  conditions  of 
captains  on  harbor  tugboat  is  denied. 

(/)  The  following  rules  shall  be  applied  to  the  masters  and  mates 
engaged  in  the  operation  of  bay  freight  tugboats : 

Monthly  salary. — All  rates  that  may  be  established  are  to  be  on  a 
monthly  basis. 

Basic  day. — The  principle  of  the  8-hour  day  is  hereby  recognized. 

Hours  of  service. — Assigned  crews,  except  as  hereinafter  provided, 
will  work  either  on  the  basis  of — 

Sec.  1.  Twelve  hours  on  watch,  then  24  hours  off  watch  without 
pay  for  time  off ; or 

Sec.  2.  Eight  hours  or  less  on  watch  each  day  for  six  consecutive 
days. 

Sec.  3.  On  boats  with  two  crews,  watches  may  be  separated  by  an 
interval  of  time. 

Sec.  4.  Extra  crews  may  be  used  on  any  day  it  is  found  necessary 
to  operate  one  or  two  crewed  boats  beyond  assigned  hours  of  regular 
crews. 

Sec.  5.  On  basis  of  section  1 above,  length  of  watches  may  be 
varied  as  necessary  to  arrange  relief,  but  must  aggregate  not  to 
exceed  208  hours  per  calendar  month,  otherwise  overtime  payment 
shall  apply. 

Sec.  6.  Where  one  or  two  crews  are  used,  watches  may  be  as  long 
as  8 hours  and  40  minutes,  provided  that  where  two  crews  are  used 
the  combined  watches  do  not  exceed  16  hours;  no  crews  to  be 
assigned  for  more  than  48  hours  in  6 consecutive  days,  after  which 
overtime  payment  applies. 

Overtime  and  calls. — ( a ) The  monthly  salary  now  paid  masters 
and  mates  shall  cover  208  hours  per  month,  except  as  provided  in 
section  6 above.  All  service  hourage  in  excess  of  208  per  month 
shall  be  paid  for  on  the  pro  rata  hourly  basis  determined  by  dividing 
twelve  times  the  monthly  salary  by  2,504  (hours) , computed  on  the 
actual  minute  basis. 

( b ) Employees  when  called  or  notified  to  work  outside  of  estab- 
lished hours,  after  having  been  released  from  duty,  will  be  paid  a 
minimum  allowance  of  four  hours. 

( c ) Employees  will  not  be  required  to  suspend  work  during  regu- 
lar hours  to  absorb  overtime. 

Relief  day. — The  following  rule  providing  for  one  relief  day  in 
seven  is  hereby  established  in  lieu  of  the  rule  requested  by  the  em- 
ployees whereby  extra  allowance  would  be  made  for  Sunday  and 
holiday  service : 

Masters  and  mates  necessary  to  the  continuous  operation  of  tug- 
boats operated  by  the  Pennsylvania  Railroad  system  in  the  Hampton 
Roads  district,  and  who  are  regularly  assigned  to  such  service,  will 
be  assigned  one  regular  day  off  duty  in  seven,  Sunday  if  possible,  and 
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if  required  to  work  on  such  regularly  assigned  seventh  day  off  duty 
will  be  paid  pro  rata  therefor  in  addition  to  their  monthly  salary. 
Vacation. — The  vacation  rule  requested  by  the  employees  is  denied. 
Effective  date. — These  rules  shall  become  effective  April  1,  1925. 


DECISION  NO.  3242.— DOCKET  3249 

Chicago,  III.,  March  31,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  one  day,  September  22,  1922,  at  local  rates 
for  Conductor  S.  T.  Stanberry  and  Brakemen  J.  R.  Francis,  J.  K. 
Welch,  and  T.  E.  McGraw,  on  account  of  no  service  having  been 
performed  on  this  day,  in  addition  to  time  allowed  for  calls  and 
releases. 

Statement. — The  following  is  quoted  from  the  submission: 

Employees1  position. — Conductor  Stanberry  and  crew  were  regularly  as- 
signed to  local-freight  service  between  Dallas,  Tex.,  and  Mineola,  Tex.,  daily, 
except  Sunday.  On  September  22,  1922,  this  crew  was  at  Dallas,  its  ter- 
minal. It  was  called  for  7.30  a.  m.,  and  was  released  at  9.45  a.  m.,  on  account 
of  it  being  necessary  to  use  the  engine  in  passenger  service.  The  crew  was 
again  called  at  7.15  p.  in.,  and  was  released  at  8.40  p.  m.  on  account  of 
engine  failure.  The  crew  was  paid  one-half  day  at  local-freight  rates  for  each 
of  the  calls  and  releases  under  article  15  of  the  agreement,  but  it  was  not 
paid  for  the  day  lost.  There  is  no  provision  in  the  agreement  for  making 
up  guaranties. 

Article  15  of  the  agreement  reads  : 

“ Crews  called  and  relieved. — When  crews  are  called  and  for  any  reason 
not  their  own  fault  they  fail  to  go  out,  they  will  be  paid  as  follows : 

“ If  held  on  duty  less  than  four  hours  and  relieved,  they  will  be  paid  one- 
half  day  and  stand  first  out.  If  held  on  duty  four  hours  and  relieved,  they 
will  be  paid  one  day  and  go  out  behind  other  crews  at  that  point.” 

Article  22  of  the  agreement  reads : 

“ Compensation  for  lost  time  for  crews  in  local,  mixed,  dodger,  cane-train, 
and  work-train  service. — ( a ) Crews  assigned  to  local,  mixed,  dodger,  cane- 
train,  and  work-train  service,  who  are  ready  for  service  the  entire  month, 
and  who  do  not  lay  off  of  their  own  accord,  will  be  paid  a minimum  day 
when  not  used  on  their  regular  assignment  as  follows : 

“ Example  1 : Local  crew,  Fort  Worth-Sherman  run,  leaving  Sherman  at 
7.30  a.  m.  July  14  is  tied  up  under  the  law  at  Denton.  After  the  expiration  of 
legal  rest,  crew  is  run  to  Fort  Worth,  arriving  at  4.30  p.  m.  July  15  and  is 
not  run  out  of  Fort  Worth  that  date  on  its  regular  assignment.  Crew  will  be 
paid  regular  rates  for  July  15. 

“Example  2:  Crew  leaves  Sherman  at  7.30  a.  m.  July  16,  works  eight  hours 
at  an  accident  at  Pilot  Point  and  at  10  p.  m.  is  tied  up  under  the  law  at 
Roanoke.  At  the  expiration  of  legal  rest,  crew  is  run  to  Fort  Worth,  arriving 
at  4 p.  m.  July  17,  and  is  not  run  out  of  Fort  Worth  that  day  on  its  regular 
assignment.  Crew  will  be  paid  regular  rates  for  July  17. 

“ The  foregoing  examples  will  also  illustrate  the  method  of  paying  assigned 
crews  on  turnaround  runs  when  not  out  of  their  terminal  on  their  regular  runs. 

“(6)  Crews  covered  by  this  article  whose  runs  may  be  temporarily  discon- 
tinued will  receive  pay  until  given  notice  by  the  company  that  their  services 
will  not  be  required  on  such  runs  until  such  runs  are  restored.” 

The  employees  contend  that  Conductor  Stanberry  and  crew  are  entitled  to 
one  day  for  September  22,  1922,  at  local-freight  rates  under  article  22  of  the 
agreement  on  account  of  no  service  having  been  performed  on  their  regular 
assignment,  in  addition  to  the  arbitrary  payments  made  on  this  date  for  calls 
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and  releases  under  article  15,  and  that  it  is  not  permissible  to  use  payments  for 
calls  and  releases  in  making  up  the  guaranty. 

The  employees  desire  to  call  the  board’s  attention  to  question  and  answer 
No.  38,  Interpretation  1 to  Supplement  25  to  General  Order  No.  27,  which,  we 
believe,  has  a bearing  upon  the  principle  involved. 

Carrier's  position. — Representatives  of  this  crew  are  claiming  pay  under 
article  22,  as  well  as  under  article  15,  both  of  which  they  have  quoted  in  their 
statement. 

Article  22  ( a ) of  the  agreement  contemplates  that  crews  assigned  to  local 
service  shall  be  guaranteed  against  loss  of  time  when  not  used  on  their  regular 
assignment.  It  has  always  been  customary  under  this  rule  to  allow  a local 
crew  a day’s  pay  when  no  service  is  given  them  on  a calendar  workday,  but 
if  used  in  other  service  they  have  always  been  paid  for  that  service  at  local 
rates  but  have  not  been  paid  in  addition  to  this  for  a day  lost ; for  instance, 
if  for  any  reason  a local  run  is  annulled  and  the  crew  used  in  work-train 
service  in  case  of  washout  or  other  emergencies  or  is  used  in  through-freight 
service,  local  rates  are  paid  for  the  service  in  which  used. 

In  the  case  in  question  the  crew  was  called  twice  for  its  regular  service,  and 
under  article  15  it  was  paid  for  the  calls  and  releases  at  local  rates,  which 
amounted  to  a full  day’s  pay,  and,  therefore,  the  crew  suffered  no  loss. 

It  has  never  been  understood  that  article  22  {a)  would  be  applicable  when  a 
crew  was  given  an  opportunity  to  earn  a day’s  pay  in  other  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3243.— DOCKET  3250 

Chicago,  III.,  March  81,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  one  day  at  local  rates  of  pay  for  Conductor 
S.  T.  Stanberry  and  crew,  September  21,  1922,  on  account  of  not 
having  been  used  on  their  regular  assignment  in  local-freight  service 
between  Dallas,  Tex.,  and  Mineola,  Tex. 

Statement. — The  following  is  quoted  from  the  submission: 

Employees'  position. — On  September  21,  1922,  Conductor  Stanberry  and  crew, 
regularly  assigned  in  local-freight  service  between  Dallas  and  Mineola  daily, 
except  Sunday,  were  at  their  terminal,  Mineola,  and  were  ordered  to  deadhead 
to  Dallas,  the  opposite  terminal  of  their  assignment,  a distance  of  81  miles,  for 
which  81  miles  deadheading  was  claimed  under  article  19  of  the  agreement, 
but  instead  they  were  allowed  100  miles  by  the  carrier.  This  crew  performed 
no  service  on  this  date  and  made  claim  for  100  miles  on  account  of  no  service 
having  been  performed  on  their  regular  assignment,  in  addition  to  the  81  miles 
claimed  for  deadheading.  This  claim  was  denied.  There  is  no  provision  in  the 
agreement  for  making  up  guaranties. 

Article  19  reads  in  part  as  follows: 

“(a)  In  ordering  crews  for  deadheading  the  first  crew  out  will  deadhead  and 
the  second  crew  will  run  the  train.  On  arrival  at  terminal  the  crew  deadhead- 
ing will  take  their  turn  out  ahead  of  the  crew  with  which  they  deadheaded. 
Crews  or  men  deadheading  under  orders  will  be  allowed  full  pay  for  actual 
mileage.  Crews  or  men  deadheading  will  not  be  paid  overtime  should  any  be 
made  by  the  crew  with  which  they  are  deadheading.  In  ordering  extra  men  to 
deadhead  to  distant  points  from  where  extra  board  is  kept,  the  first  man  out 
on  board  at  time  needed  will  be  sent,  and  if  later  older  men  desire  the  work 
they  will  deadhead  there  and  back  at  their  own  expense ; the  intention  is  that 
the  company  will  only  be  required  to  pay  one  man  each  way  for  this  class  of 
service.” 

Article  22  of  the  agreement  reads : 

“ Compensation  for  lost  time  for  crews  in  local,  mixed,  dodger,  cane-train,  and 
work-train  service. — (a)  Crews  assigned  to  local,  mixed,  dodger,  cane-train,  and 
work-train  service,  who  are  ready  for  service  the  entire  month  and  who  do  not 
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lay  off  of  their  own  accord,  will  be  paid  a minimum  day  when  not  used  on 
their  regular  assignment,  as  follows : 

“ Example  1 : Local  crew  Fort  Worth-Sherman  run  leaving  Sherman  at  7.30 
a.  m.,  July  14,  is  tied  up  under  the  law  at  Denton.  After  the  expiration  of  legal 
rest  crew  is  run  to  Fort  Worth,  arriving  at  4.30  p m.,  July  15,  and  is  not  run 
out  of  Fort  Worth  that  date  on  its  regular  assignment.  Crew  will  be  paid 
regular  rates  for  July  15. 

“Example  2:  Crew  leaves  Sherman  at  7.30  a.  m.,  July  16,  works  eight  hours 
at  an  accident  at  Pilot  Point,  and  at  10  p.  m.  is  tied  up  under  the  law  at 
Roanoke.  At  the  expiration  of  legal  rest,  crew  is  run  to  Fort  Worth,  arriving 
at  4 p.  m.  July  17,  and  is  not  run  out  of  Fort  Worth  that  day  on  its  regular 
assignment.  Crew  will  be  paid  regular  rates  for  July' 17. 

“ The  foregoing  examples  will  also  illustrate  the  method  of  paying  assigned 
crews  on  turn-around  runs  when  not  out  of  their  terminal  on  their  regular 
runs. 

“(&)  Crews  covered  by  this  article  whose  runs  may  be  temporarily  dis- 
continued will  receive  pay  until  given  notice  by  the  company  that  their  serv- 
ices will  not  be  required  on  such  runs  until  such  runs  are  restored.” 

Under  the  provisions  of  section  (a)  of  article  19,  deadhead  payments  are 
computed  separately  from  other  allowances,  and  it  is  not  permissible  to  com- 
bine deadhead  payments  with  other  allowances  in  order  to  make  up  the 
guaranty.  The  employees  therefore  contend  that  Conductor  Stanberry  and 
crew  are  entitled  to  81  miles  for  the  deadhead  trip  from  Mineola  to  Dallas, 
under  section  (a)  of  article  19,  and  a minimum  day  at  local  rates  under  article 
22  of  the  agreement  on  account  of  no  service  having  been  performed  on  their 
regular  assignment  September  21,  1922. 

Carrier's  position. — It  is  our  position  that  article  22  (a)  was  negotiated 
for  the  purpose  of  guaranteeing  a crew  assigned  to  local  service  against  loss 
of  time,  and  that  the  rule  contemplated  that  they  be  given  an  opportunity  to 
earn  not  less  than  a day’s  pay  at  local  rates  on  all  calendar  workdays.  It 
was  not  understood,  however,  that  the  rule  would  penalize  further  than  this. 

In  the  case  in  question  the  crew  was  deadheaded  over  the  assignment,  a 
distance  of  81  miles,  for  which  they  were  allowed  100  miles’  pay  at  local  rates. 

It  has  always  been  our  custom  under  these  rules  that  when  found  necessary 
to  annul  a local  for  any  reason  and  to  use  the  crew  in  other  service  to  pay 
the  crew  not  less  than  a local  day  for  the  service  in  which  used.  For  instance, 
if  found  necessary  to  annul  a local  for  a day  in  order  to  use  the  crew  in  work- 
train  service  at  a washout  or  in  other  emergencies,  or  to  use  it  in  through- 
freight  service,  the  crew  would  be  paid  at  local  rates  for  the  service  per- 
formed, and  in  case  no  service  was  given  the  crew  a day’s  pay  at  local  rates 
would  be  allowed  in  order  to  guarantee  the  crew  against  loss. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3244.— DOCKET  3251 
Chicago,  III.,  March  31,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  local  rates  of  pay  for  Conductor  N.  McNealy 
and  crew  October  19,  1922,  for  the  trip  from  Forth  Worth,  Tex.,  to 
Baird,  Tex.,  on  extra  525  west. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — On  October  19,  1922,  extra  515  east  set  out  a car  of 
stock  at  Cisco,  Tex.,  for  delivery  to  the  Cisco  & Northeastern  Railway.  The 
Cisco  & Northeastern  Railway  Co.  later  advised  they  could  not  take  the  stock 
until  the  following  day.  This  made  it  necessary  to  unload  the  stock  for  rest. 
Conductor  McNealy  and  crew,  who  arrived  at  Cisco  at  9 p.  m.  on  extra  525 
west,  received  instructions  to  switch  this  car  of  stock  and  take  it  to  the 
Missouri-Kansas-Texas  stock  pens,  where  the  stock  was  unloaded  and  the  empty 
car  brought  back  to  the  Texas  & Pacific  yard.  The  claim  was  made  for  local 
rates  of  pay,  but  was  denied. 
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Paragraph  (e)  of  article  6 reads  as  follows: 

“ Through  and  irregular  freight  trainmen  required  to  perform  work  properly 
devolving  upon  local  crews,  such  as  station  switching,  switching  mines,  lumber 
mills  and  industrial  tracks,  placing  cars  at  stations  (except  in  movement  of 
livestock),  delivering  cars  to  transfers,  loading  or  unloading  merchandise, 
filling  water  barrels,  or  other  similar  work,  shall  be  paid  local  rates  for  the 
entire  trip.” 

The  employees  contend  that  the  exception  in  paragraph  (e)  of  article  6 
(except  in  movement  of  livestock)  applies  to  crews  who  handle  the  stock  in 
their  trains  to  stations  or  junctions  to  which  it  is  destined  but  was  not  in- 
tended at  the  time  the  rule  was  made  to  apply  to  crews  who  were  ordered  to 
switch  and  place  cars  that  were  set  out  at  stations  by  other  trains,  and  that 
McNealy  and  crew  are  entitled  to  local-freight  rates  for  the  trip  from  Fort 
Worth  to  Baird  instead  of  through-freight  rates,  under  paragraph  (e),  article 
6,  on  account  doing  station  switching. 

Carrier's  position. — It  will  be  noted  that  paragraph  (e)  of  article  6,  quoted 
above,  excepts  the  movement  of  livestock.  In  negotiating  this  rule,  following 
the  promulgation  of  Supplement  25  to  General  Order  No.  27,  it  was  fully 
understood  that  in  the  handling  of  livestock  it  was  necessary  for  through- 
freight  crews  to  do  a great  deal  of  the  work,  such  as  placing  cars  for  loading 
or  bedding,  and  other  work  necessary  in  the  movement  of  same. 

The  arbitrary  that  was  formerly  allowed  for  such  handling  was  abolished 
by  Supplement  25  in  lieu  of  punitive  overtime  rates  of  time  and  one-half,  con- 
sequently this  claim  has  for  its  object  the  restoration  of  an  arbitrary  allow- 
ance which  was  abolished  by  Supplement  25,  as  well  as  our  understanding  had 
at  the  time  we  negotiated  article  6 ( e ),  in  which  the  exception  in  the  move- 
ment of  livestock  is  clearly  set  up. 

Further,  this  crew  was  on  overtime  when  it  arrived  at  Baird,  its  final 
terminal,  having  earned  46  minutes,  and  for  which  payment  was  made. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3245.— DOCKET  3252 

Chicago,  III.,  March  31,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  local  rates  of  pay  for  Conductor  G.  W.  Neil 
and  crew,  December  1,  1920,  extra  400  west,  for  the  trip  from  Big 
Springs,  Tex.,  to  Toy  ah,  Tex. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — On  December  1,  1920,  Conductor  Neil  and  crew  were 
instructed  upon  arrival  at  Midland,  Tex.,  to  spot  five  empty  sanded  stock  cars 
at  Midland  to  be  loaded  by  hand  for  the  east.  Three  switches  were  necessary 
to  get  the  sanded  cars  together  and  to  cut  them  in  at  the  stock  pens  for 
loading.  The  time  consumed  amounted  to  30  minutes.  These  cars  were  not 
handled  into  Midland  station  in  Conductor  Neil’s  train.  The  claim  was  made 
for  local  rates  of  pay  but  was  denied. 

Paragraph  (e)  of  article  6 reads  as  follows: 

“ Through  and  irregular  freight  trainmen  required  to  perform  work  properly 
devolving  upon  local  crews,  such  as  station  switching,  switching  mines,  lumber 
mills,  and  industrial  tracks,  placing  cars  at  stations  (except  in  movement  of 
livestock),  delivering  cars  to  transfers,  loading  or  unloading  merchandise, 
filling  water  barrels,  or  other  similar  work,  shall  be  paid  local  rates  for  the 
entire  trip.” 

The  employees  contend  that  Conductor  Neil  and  crew  are  entitled  to  local- 
freight  rates  of  pay  for  the  trip  from  Big  Springs  to  Toyah,  December  1,  1920, 
under  paragraph  (e)  of  article  6,  account  doing  station  switching  at  Midland. 

Carrier's  position. — On  the  date  in  question  Conductor  Neil  was  instructed 
on  arrival  at  Midland,  an  intermediate  station,  to  spot  five  empty  stock  cars 
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at  that  point  to  be  bedded  for  stock  loading.  The  cars  were  not  handled  in 
Conductor  Neil’s  train. 

Claim  is  based  on  article  6 ( e ),  which  is  quoted  in  the  employees’  statement. 
It  will  be  noted  that  the  rule  referred  to  excepts  the  movement  of  livestock. 
In  negotiating  this  rule,  following  the  promulgation  of  Supplement  25  to 
General  Order  No.  27,  it  was  fully  understood  that  in  the  handling  of  livestock 
it  was  necessary  for  through-freight  crews  to  do  a great  deal  of  the  work, 
such  as  placing  cars  for  loading  or  bedding,  and  other  work  necessary  in  the 
movement  of  trains. 

The  arbitrary  that  was  formerly  allowed  for  such  handling  was  abolished 
by  Supplement  25  in  lieu  of  punitive  overtime  rates  of  time  and  one-half ; 
consequently  this  claim  has  for  its  object  the  restoration  of  an  arbitrary 
allowance,  which  was  abolished  by  Supplement  25,  as  well  as  our  understand- 
ing had  at  the  time  we  negotiated  article  6 (e),  in  which  the  exception  in  the 
movement  of  livestock  is  clearly  set  up. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3246.— DOCKET  2081  ET  AL. 

Chicago,  III.,  March  31,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  et  al. 
v.  Chicago,  Rock  Island  & Pacific  Railway  Co.  et  al. 

/ Subject . — Disposition  of  applications  for  decision  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board,  or  by  agree- 
ments between  the  parties  interested,  settlements  have  been  reached 
and  joint  or  ex  parte  requests  for  the  withdrawal  of  applications 
for  decision  have  been  received  in  the  following  cases,  which  are 
indicated  by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein: 

Chicago,  Rock  Island  & Pacific  Railway  Co.  v Railway  Employees’ 
Department,  A.  F.  of  L.  (Federated  Shop  Crafts).  Docket  2081. 

Cleveland,  Cincinnati,  Chicago  & St.  Louis  Railway  Co.  v.  Order 
of  Railroad  Telegraphers.  Docket  3301. 

Hocking  Valley  Railway  Co.  v.  Railway  Employees’  Department, 
A.  F.  of  L.  (Federated  Shop  Crafts).  Docket  3221. 

International-Great  Northern  Railroad  Co.  v.  Brotherhood  of 
Locomotive  Engineers.  Docket  4059. 

International-Great  Northern  Railroad  Co.  v.  Brotherhood  of 
Locomotive  Firemen  and  Enginemen.  Docket  4060. 

Decision. — The  Railroad  Labor  Board  grants  the  requests  for 
withdrawal  and  the  files  in  these  cases  are  hereby  closed. 


DECISION  NO.  3247.— DOCKET  3253 
Chicago,  111.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  local  rates  of  pay  for  Conductor  J.  P. 
Amacker  and  crew  June  9,  1921,  train  No.  59,  for  the  trip  from  Fort 
Worth,  Tex.,  to  Baird,  Tex. 
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Statement. — The  following  is  quoted  from  the  submission  : 

Employees ' position. — On  June  9,  1921,  Conductor  Amacker  and  crew  were 
instructed  to  pick  up  derrick  and  outfit  at  Mingus,  Tex.,  move  to  Tiifin,  Tex., 
and  spot  same  next  to  a derailed  car  at  Tiffin  in  order  that  the  carmen  might 
work  on  the  derailed  car  and  have  it  ready  for  rerailing  by  the  eastbound  local. 
Several  switches  were  necessary  to  arrange  and  change  the  cars  around  for  the 
carmen  to  do  the  work,  as  well  as  moving  about  30  other  cars  to  place  the 
wreck  outfit  next  to  the  derailed  car.  The  claim  was  made  for  local  rates,  but 
it  was  denied. 

Article  6 reads,  in  part,  as  follows : 

“(e)  Through  and  irregular  freight  trn inmen  required  to  perform  work 
properly  devolving  upon  local  crews,  such  as  station  switching,  switching  mines, 
lumber  mills,  and  industrial  tracks,  placing  cars  at  stations  (except  in  move- 
ment of  livestock),  delivering  cars  to  transfers,  loading  or  unloading  merchan- 
dise, filling  water  barrels  or  other  similar  work,  shall  be  paid  local  rates  for  the 
entire  trip. 

“(g)  Through  and  irregular  freight  trainmen  required  to  load  or  unload 
company  material  or  engage  in  wrecking  service  or  service  at  a washout  in 
excess  of  four  hours  will  be  considered  in  work-train  service  and  paid  work- 
train  rates  for  the  entire  trip.” 

The  following  is  the  Texas  & Pacific  Railway  Co.’s  interpretation  as  to  what 
constitutes  work-train  service: 

Question. — What  constitutes  a work  train? 

Answer. — A train  engaged  in  assembling  or  distributing  materials  of  any 
character  whatsoever,  repairing  or  constructing  roadway  or  structures,  includ- 
ing telegraph  lines,  clearing  obstructions,  etc. 

Question. — How  shall  standard  oil  trains  be  paid? 

Answer. — So  long  as  engaged  in  distributing  or  assembling  materials  on 
work-train  basis. 

The  employees  contend  that  no  work-train  work  was  performed  on  this  trip, 
and  that  Conductor  Amacker  and  crew  are  entitled  to  local  rates  of  pay  for 
the  trip  from  Fort  Worth  to  Baird  June  9,  1921,  under  paragraph  (e)  of 
article  6,  for  placing  cars  at  Tiffin. 

Carrier's  position. — The  claim  is  based  on  article  6 (e)  and  (g) , above 
quoted. 

It  is  our  position  that  in  the  handling  of  the  derrick  car  Conductor  Amacker 
and  crew  would  have  been  entitled  to  work-train  rates  under  article  6 (g), 
provided  the  work  they  were  required  to  do  at  Tiffin  consumed  in  excess  of  four 
hours,  as  the  rule  contemplates  that  work-train  service  performed  by  a through- 
freight  train  in  excess  of  four  hours  will  change  the  classification  from  through 
freight  to  work  train.  Our  work-train  rate  is  higher  than  the  through-freight 
rate. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 


DECISION  NO.  3248.— DOCKET  3255 
Chicago , III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  local  rates  of  pay  for  Conductor  H.  M. 
Fentress  and  crew,  May  23,  1921,  extra  523,  for  trip  from  Fort 
Worth,  Tex.,  to  Longview,  Tex. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — On  May  23,  1921,  Conductor  Fentress  and  crew  were 
delayed  10  minutes  at  Arlington,  Tex.,  setting  out  bad-order  cars,  15  minutes 
at  the  Fair  Ground  station  setting  out  and  picking  up  cars,  15  minutes  at 
Texas  & Pacific  junction  setting  out  bad-order  cars,  and  1 hour  and  40  minutes 
at  Mineola,  Tex.,  setting  out  and  picking  up  cars.  The  total  time  of  setting 
out  and  picking  up  was  2 hours  and  20  minutes.  Claim  was  made  for  local 
rates  of  pay,  but  denied,  the  carrier  contending  that  the  time  consumed 
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setting  out  bad  orders,  25  minutes,  should  not  be  used  to  compute  time  under 
paragraph  ( d ) of  article  6,  which  reads: 

“ Crews  in  through  and  irregular  freight  service  consuming  two  hours  or 
more  picking  up  or  setting  out  cars  between  the  terminals  of  their  run  will 
be  paid  local  rates  for  such  trips.  The  only  time  to  be  counted  under  this 
paragraph  is  that  necessarily  required  in  doing  the  work.” 

The  employees  contend  that  Conductor  Fentress  and  crew  are  entitled  to 
local  rates  of  pay  for  the  trip  from  Fort  Worth  to  Longview,  May  23,  1921, 
under  paragraph  ( d ) of  article  6,  account  of  consuming  in  excess  of  two 
hours’  time  in  setting  out  and  picking  up  cars. 

Carrier's  position. — The  employees’  statement  of  facts,  in  which  details 
of  the  movement  are  furnished,  is  correct.  The  claim  is  based  on  article  6 
( d ),  which  is  quoted  in  the  employees’  statement. 

In  negotiating  paragraph  (d)  of  article  6,  it  was  understood  that  relieving 
through-freight  crews  of  picking  up  and  setting  out  cars  en  route  should  be 
done  as  far  as  was  practicable,  the  idea  being  to  require  local  trains  to  do 
this  work.  Our  discussion  across  the  table  at  the  time  was  entirely  along 
these  lines.  A penalty  was  arranged  wherein  local  rates  would  be  paid  for 
the  entire  trip  in  lieu  of  through-freight  rates  whenever  it  was  necessary 
for  a through-freight  crew  to  consume  two  hours  or  more  in  picking  up  or 
setting  out  on  a trip.  There  was  no  thought  of  applying  this  penalty  in  case 
of  an  unlooked-for  or  an  unavoidable  occurence  that  would  require  the  cars 
to  be  set  out  by  pulling  out  draw  bars,  reducing  tonnage,  etc. 

It  was  not  contemplated  at  the  time  this  train  was  made  up  and  taken 
charge  of  by  Conductor  Fentress  that  these  cars  would  become  bad  orders, 
necessitating  their  being  set  off  the  train.  The  switching  caused  thereby  was 
an  unavoidable  necessity  and  was  not  in  any  manner  contemplated  by  the 
carrier  when  placed  in  the  train. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DISSENTING  OPINION 


In  dissenting  from  the  decision  rendered  by  the  majority  of  the 
Railroad  Labor  Board  it  seems  appropriate  to  call  particular  atten- 
tion to  the  wording  of  paragraph  ( d ) of  article  6,  quoted  in  the 
employees’  statement,  and  to  note  that  the  parties  to  this  dispute 
have  maintained  contractural  relations  covering  many  years.  It  can 
not  therefore  be  said  that  either  of  the  parties  were  inexperienced  in 
schedule  making  or  likely  to  agree  to  the  language  of  a rule  affecting 
everyday  occurrences  without  reasonably  knowing  the  effect  of  such 
a rule  as  applied  to  actual  operating  conditions. 

On  different  railroads  rules  relating  to  this  same  operation  vary ; 
some  provide  that  setting  out  and/or  picking  up  cars  at  three  or 
more  stations,  others  four  or  more  stations,  changes  the  character  of 
service  performed  and  requires  that  local  rates  of  pay  shall  be 
applicable  for  the  entire  trip. 

In  the  present  dispute  it  will  be  noted  that  the  basis  of  establishing 
the  local  rate  of  pay  is  “ service  consuming  two  hours  or  more,”  and 
the  time  consumed  is  therefore  the  only  element  involved.  Under  the 
two-hour  provision  set-outs  and/or  pick-ups  could  easily  be  made  at 
as  many  as  eight  stations  without  requiring  the  carrier  to  pay  the 
higher  rate  applicable  to  local  freight  crews. 

' The  majority  of  the  board,  notwithstanding  the  plain  intent  of  the 
rule,  the  unmistakable  meaning  of  the  language  used  therein,  and  the 
fact  that  the  carrier  has  not  previously  denied  payment  at  local  rates, 
sustains  the  naked  claim  of  the  carrier,  which  is  unsupported  by 
corroborative  evidence. 


A.  O.  Wharton. 
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DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons: 

The  evidence  presented  shows  that  on  the  trip  in  question  through- 
freight  Conductor  Fentress  and  crew  were  delayed  10  minutes  at 
Arlington  setting  out  bad-order  cars ; 15  minutes  at  the  F air  Ground 
station  setting  out  and  picking  up  cars ; 15  minutes  at  Texas  & Pacific 
junction  setting  out  bad-order  cars;  and  1 hour  and  40  minutes  at 
Mineola  setting  out  and  picking  up  cars,  or  a total  of  2 hours  and 
20  minutes  engaged  in  the  work.  Therefore,  under  the  terms  of  sec- 
tion ( d ),  article  6,  of  the  agreement,  the  crew  should  have  been 
paid  local-freight  rates,  as  the  rule  stipulates  that  when  through- 
freight  crews  consume  two  hours  or  more  time  picking  up  and  set- 
ting out  cars  between  terminals  they  will  be  paid  the  local-freight 
rates  for  such  trips. 

The  evidence  also  shows  that  the  carrier  paid  a similar  claim  where 
a through-freight  crew  chained  up  a bad-order  car,  and  the  letter 
of  the  carrier  allowing  the  claim  is  as  follows: 

Mr.  M.  S.  Bogert, 

General  Chairman,  Order  of  Railway  Conductors . 

Mr.  C.  H.  Smith, 

General  Chairman,  Brotherhood  of  Railroad  Trainmen. 

Gentlemen:  Referring  to  your  letter  of  September  27,  appealing  claim  of 
Conductor  W.  S.  Smiley  and  crew  for  local  rates  on  trip  made  September 
16,  1921: 

Investigation  developed  that  on  the  trip  in  question  Conductor  Smiley  was 
instructed  to  switch  out  and  pick  up  at  Anneta  and  that  while  doing  so  he 
pulled  out  a drawbar,  delaying  them  in  the  work,  which  resulted  in  1 hour 
and  20  minutes  being  consumed  from  the  time  they  began  on  the  work  until 
it  was  completed. 

This,  added  to  other  switching  done  on  the  trip,  resulted  in  more  than  two 
hours. 

However,  the  superintendent’s  office  in  allowing  time  deducted  claim  for 
time  consumed  in  chaining  up  the  car  or  cars  which  had  drawers  pulled  out. 

Inasmuch  as  it  has  been  ruled  in  former  cases  that  such  work  encountered 
after  beginning  switching  and  before  completing  same  will  be  included  in  the 
switching  time,  will  allow  claim. 

Superintendent  Knightlinger,  who  receives  a copy  of  this  letter,  advise 
Messrs.  Bogert  and  Smith,  with  copies  to  the  undersigned. 

Assistant  General  Manager. 

There  is  no  exception  made  in  the  rule  that  setting  out  bad-order 
cars  shall  not  be  considered  as  coming  within  the  provisions  thereof, 
and  under  the  plain  language  of  the  rule  and  practices  established 
by  the  carrier  the  claim  of  Conductor  Fentress  and  crew  for  the 
local-freight  rate  of  pay  should  have  been  sustained  by  the  board. 

W.  L.  McMenimen. 

SUPPORTING  OPINION 

The  undersigned  desire  to  support  the  decision  of  the  majority 
of  the  Railroad  Labor  Board  with  the  following  evidence. 

Two  dissenting  opinions  have  been  made  in  this  case,  in  one  of 
which  it  is  stated  that  a similar  claim  was  paid,  and  in  support 
thereof  a letter  from  the  carrier  to  the  employees  is  quoted,  there- 
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fore  it  is  felt  that  in  justice  to  the  carrier  which  wrote  the  letter 
above  referred  to,  its  comment  thereon,  which  is  a part  of  the  evi- 
dence in  this  case,  should  be  made  lmown,  and  is  as  follows : 

In  reply  to  that  (meaning  the  letter  above  referred  to),  I will  say  it  was  not 
a similar  case  at  all  to  the  one  at  issue.  We  have,  as  stated  before,  conceded 
that  when  a drawbar  was  pulled  out  during  the  period  in  which  switching 
was  in  progress  there  would  be  no  good  way  of  separating  the  time  consumed  in 
handling  the  bad-order  car  from  the  other  switching,  and  therefore  we  would 
not  undertake  to  make  a separation  when  the  accident  happened  during  the 
time  the  switching  was  in  progress. 

This  is  a case,  however,  where  a drawbar  was  pulled  out,  and  it  was  a ques- 
tion of  counting  the  time  in  getting  rid  of  this  bad-order  car. 

It  was  never  intended  by  the  carrier  in  agreeing  to  this  rule  that  unlooked- 
for  occurrences  of  this  kind  would  invoke  the  rule  * * *. 

I think  that  a fair  construction  of  the  rule  and  the  intent  of  the  rule  would 
demonstrate  that  such  a performance  was  not  contemplated  in  the  rule. 

The  opinion  of  the  dissenters  in  this  case  appears  to  be  that  setting 
out  bad-order  cars  is  no  exception  to  the  rule,  which  we  find  is  in 
direct  conflict  with  the  principle  established  by  the  majority  of  the 
board  in  Decisions  No.  2902  (VI,  It.  L.  B.  173)  and  No.  3113  (VI, 
R.  L.  B.  436),  both  of  which  involved  the  handling  of  bad-order 
equipment  by  through-freight  crews,  and  in  both  of  which  cases  the 
majority  of  the  board  decided  that  the  claims  of  the  employees 
should  be  denied,  having  in  mind  that  the  framers  of  rules  which 
provided  for  changing  the  classification  of  through-freight  trains 
into  local-freight  trains  on  the  basis  of  time  engaged  in  certain 
kinds  of  work  during  the  trip,  etc.,  never  contemplated  that  the 
time  engaged  in  picking  up  and  setting  out  bad-order  cars  would 
change  the  classification  of  a through-freight  train  to  that  of  a local- 
freight  train,  as  the  purpose  of  the  rules  referred  to,  as  indicated  by 
the  evidence  in  this  case,  is  solely  to  avoid  the  use  of  through-freight 
crews  in  performing  local-freight  work. 

The  Railroad  Labor  Board  in  this  case  rendered  in  substance  the 
only  decision  that  could  properly  be  rendered  under  the  plain  mean- 
ing of  the  existing  agreed-upon  rules,  and  further  recognized  a 
principle  which  had  been  approved  by  the  majority  of  the  board  in 
previous  cases. 

Horace  Baker. 

J.  H.  Elliott. 


DECISION  NO.  3249.— DOCKET  3560 

Chicago,  III.,  April  1,  1925 

American  Federation  of  Railroad  Workers  v.  Pennsylvania  Railroad  System 

Question. — This  is  a proceeding  under  section  313  of  the  transpor- 
tation act,  1920,  brought  for  the  purpose  of  ascertaining  and  declar- 
ing whether  or  not  the  Pennsylvania  Railroad  system  has  violated 
Decision  No.  2298. 

Statement. — Under  date  of  March  21,  1924,  the  Railroad  Labor 
Board  rendered  Decision  No.  2298,  in  which  the  following  was 
incorporated : 

Question. — Request  of  the  employees  that  J.  J.  Goers,  who  was  formerly 
employed  as  storeroom  attendant,  be  reinstated  to  the  service  of  the  carrier 
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and  paid  for  all  time  lost  on  account  of  having  been  taken  out  of  the  service 
in  a reduction  of  force  while  other  junior  storeroom  attendants  were  kept  in 
the  service. 

Decision. — The  Railroad  Labor  Board  decides,  from  the  evidence  in  this 
case,  that  J.  J.  Goers  shall  be  reinstated  with  seniority  unimpaired  and  paid  for 
all  time  lost,  less  any  amount  earned  in  other  employment.  (V,  R.  L.  B.  272.) 

The  employees  take  the  position  that  the  carrier  has  violated  De- 
cision No.  2298  by  its  refusal  to  comply  with  same. 

The  Railroad  Labor  Board,  acting  upon  the  authority  conferred 
upon  it  by  section  313  of  the  transportation  act,  1920,  cited  the  carrier 
to  appear  before  it  to  show  cause  why  Decision  No.  2298  had  not  been 
applied. 

At  the  oral  hearing  a representative  of  the  carrier  stated  that  the 
Pennsylvania  Railroad  system  had  not  complied  with  the  decision, 
but  no  reason  was  offered  as  to  its  failure  to  comply  therewith. 

Decision. — The  Railroad  Labor  Board  decides  from  the  evidence 
submitted  that  the  Pennsylvania  Railroad  system  has  violated  De- 
cision No.  2298  and  is  knowingly  and  willfully  persisting  in  such 
violation  in  contempt  of  the  provisions  thereof  and  in  contravention 
of  public  welfare. 


DECISION  NO.  3250.— DOCKET  3256 

Chicago , III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  local  rates  of  pay  for  Conductor  H.  L.  Price 
and  Brakemen  J.  T.  White  and  W.  L.  Johnson,  November  24,  1922, 
for  the  trip  from  Fort  Worth,  Tex.,  to  Longview,  Tex. 

Statement. — The  submission  contained  the  following : 

Employees’  position. — Conductor  Price  and  crew  are  regularly  assigned  in 
through-freight  service  between  Fort  Worth  and  Longview.  On  November  24, 
1922,  Conductor  Price  and  crew  went  on  duty  at  Fort  Worth  at  3.40  p.  m., 
and  arrived  at  Longview  at  8.05  p.  m.,  November  25.  They  were  released  at 
Dallas,  Tex.,  an  intermediate  point,  for  8 hours  and  45  minutes  on  account  of 
an  engine  failure.  This  crew  consumed  15  minutes  at  Browder,  Tex.,  picking 
up  cars,  25  minutes  at  Fair  Ground  setting  out  cars  on  the  initial  part  of  the 
trip,  1 hour  at  Mineola,  Tex.,  picking  up  and  setting  out  cars,  and  30  minutes 
at  Big  Sandy,  Tex.,  picking  up  and  setting  out  cars  on  completion  of  trip  from 
Dallas,  Tex.,  to  Longview.  The  total  time  consumed  picking  up  and  setting 
out  cars  between  terminals  on  the  trip  from  Fort  Worth  to  Longview  was 
2 hours  and  10  minutes.  They  were  paid  100  miles  from  Fort  Worth  to  Dallas, 
100  miles  for  the  tie-up  at  Dallas  under  article  13  (/),  and  127  miles  from 
Dallas  to  Longview  at  through-freight  rates.  The  claim  was  made  for  local 
rates  but  it  was  denied. 

Paragraph  ( d ) of  article  6 reads  as  follows: 

“ Crews  in  through  and  irregular  freight  service  consuming  two  hours  or 
more  picking  up  or  setting  out  cars  between  the  terminals  of  their  run  will  be 
paid  local  rates  for  such  trips.  The  only  time  to  be  counted  under  this  para- 
graph is  that  necessarily  required  in  doing  the  work.” 

Paragraph  ( j ) of  article  13  reads  as  follows: 

“ When  crews  are  tied  up  account  of  emergencies,  which  would  mean  acci- 
dents, washouts,  burned  bridges,  engine  failures,  injury  or  sickness  of  a mem- 
ber of  crew,  trainmen  will  be  allowed  miles  or  hours,  with  a minimum  of  100 
miles  or  eight  hours  for  the  initial  part  of  the  trip,  and  miles  or  hours  with  a 
minimum  of  100  miles  or  eight  hours  for  the  completion  of  the  trip,  with  the 
understanding  that  if  the  company  elects  to  keep  the  crew  on  duty,  continuous 
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time  will  be  allowed  from  the  commencement  to  the  end  of  the  trip.  When  so 
relieved  they  will  b£  paid  100  miles,  or  one  day,  for  each  24-hour  period  or 
fraction  thereof.” 

The  employees  contend  that  the  time  consumed  picking  up  and  setting  out 
cars  between  terminals  is  cumulative,  and  that  Conductor  Price  and  crew  are 
entitled  to  100  miles  at  local-freight  rates  for  the  initial  part  of  the  trip  from 
Fort  Worth  to  Dallas,  100  miles  at  local-freight  rates  on  account  of  having 
been  tied  up  in  an  emergency  at  Dallas,  and  127  miles  at  local-freight  rates 
for  the  completion  of  the  trip  from  Dallas  to  Longview  under  articles  13  (;') 
and  6 ( d ) of  the  agreement. 

Carrier's  position. — Conductor  Price  and  crew  were  regularly  assigned  to 
through-freight  service  between  Fort  Worth  and  Longview  Junction.  On  the 
date  in  question  Conductor  Price  and  crew  went  on  duty  at  Fort  Worth  at 
3.40  p.  m.,  and  were  tied  up  at  Dallas,  an  intermediate  point  on  the  run,  at 
11.45  p.  m.,  on  account  of  an  accident  to  train  No.  2;  40  minutes  was  con- 
sumed in  setting  out  and  picking  up  cars  on  this  trip.  The  tie-up  at  Dallas 
was  paid  under  article  13  (;),  which  is  quoted  in  the  employees’  position.  The 
crew  resumed  duty  at  8 a m.  the  following  day  on  the  basis  of  a new  trip, 
and  proceeded  to  Longview  Junction,  a terminal,  during  which  trip  1 hour 
and  30  minutes  was  consumed  in  setting  out  and  picking  up. 

The  claim  is  based  on  paragraph  ( d ) of  article  6,  which  is  quoted  in  the 
employees’  position. 

It  will  be  noted  that  this  crew  was  tied  up  at  Dallas  under  the  emergency 
tie-up  rule,  article  13  (;').  They  were  paid  on  the  basis  of  a minimum  day 
from  Fort  Worth  to  Dallas,  plus  a day  for  the  emergency  tie-up  and  on  the 
basis  of  a minimum  day  for  the  trip  from  Dallas  to  Longview  Junction. 

The  employees  are  seeking  to  add  the  time  made  in  switching  on  the  trip 
from  Fort  Worth  to  Dallas  to  the  time  consumed  in  switching  on  the  trip 
from  Dallas  to  Longview  Junction. 

It  is  our  position  that  the  two  trips  have  no  connection  whatever  because 
each  is  paid  independent  of  the  others  and  on  the  basis  of  not  less  than  a 
minimum  day;  the  tie-up  was  also  paid  for  independent  of  the  other  service 
and  on  the  basis  for  a minimum  day. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3251.— DOCKET  3259 
Chicago,  III.,  April  1 , 1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  that  Texas  & Pacific  local  freight  service  be- 
tween Fort  Worth,  Tex.,  and  Whitesboro,  Tex.,  should  be  manned  by 
Texas  & Pacific  conductors  and  trainmen. 

Opinion. — In  the  judgment  of  the  Railroad  Labor  Board  the 
alternate  90-day  service  period  for  the  crews  involved  is  a fair  basis 
of  handling  this  particular  case. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3252.— DOCKET  3261 

Chicago,  III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  1 hour  and  30  minutes’  switching  and  1 
day  at  local  rates  for  Conductor  J.  O.  Hays  and  crew,  September  9, 
1922. 


604 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3252] 


Statement. — The  submission  contained  the  following : 

Employees'  position. — Conductor  Hays  and  crew  were  regularly  assigned  on 
Monahans-Big  Springs,  Tex.,  local,  a distance  of  94  miles.  On  September  9, 
1922,  Conductor  Hays  and  crew  were  called  at  Monahans  to  begin  switching 
at  8.15  a.  m.  After  completing  the  making  up  of  the  train  and  taking  water 
on  engine  the  train  was  pulled  down  the  passing  track  to  the  east  end  of  the 
yard,  where  they  awaited  the  arrival  of  train  No.  1.  Later,  about  9.45  a.  m., 
the  agent  delivered  instructions  to  the  crew  to  turn  the  engine  for  use  on  train 
No.  1,  on  account  of  engine  on  No.  1 failing,  and  the  crew  was  released  at  10.20 
a.  m.  Claim  was  made  for  2 hours  and  5 minutes’  switching  and  100  miles 
at  local  rates.  This  claim  was  denied,  and  the  crew  was  allowed  switching 
time  as  claimed  under  article  14  and  50  miles  for  call  and  release  under  article 
15.  The  case  was  appealed  and  the  claim  changed  to  1 hour  and  30  minutes 
for  the  switching  service  from  the  time  crew  reported  for  duty  at  8.15  a.  m. 
until  the  train  was  coupled  together  at  9.45  a.  m.,  and  100  miles  for  the  service 
on  road  trip,  commencing  at  9.45  a.  m.  and  ending  at  10.20  a.  m. 

Article  14  (c)  of  the  agreement  reads  as  follows: 

“ On  local  runs  which  end  between  terminals  for  through-freight  trains  and 
where  business  does  not  justify  maintaining  a switch  engine  crews  will  be  paid 
pro  rata  rates  for  all  switching  done  at  the  initial  terminal  and  will  be  allowed 
pro  rata  rates  for  switching  at  final  terminal  until  road  overtime  accrues,  after 
which  three-sixteenths  of  the  daily  rate  will  be  allowed ; but  will  not  be  re- 
quired to  load  or  unload  freight  except  at  terminals  where  there  are  no  house 
tracks ; and  when  required  to  load  or  unload  freight  this  time  will  be  paid  for 
as  per  the  foregoing  provisions  for  final  terminal  switching.” 

The  note  under  Article  X,  Supplement  25  to  General  Order  No.  27,  found 
on  page  9 of  the  supplement,  reads : 

“ Note. — In  calculating  the  time  engaged  in  switching  under  the  rules,  regu- 
lations, or  practices  which  are  retained  under  section  (u),  it  is  understood  that 
the  time  will  be  continuous  from  the  time  the  work  is  begun  until  it  is  com- 
pleted and  train  is  coupled  together.” 

Article  6 (a)  of  the  agreement  reads  as  follows: 

“ In  all  road  service,  except  passenger  service,  100  miles  or  less,  eight  hours 
or  less  (straightaway  or  turn  around),  shall  constitute  a day’s  work.  Miles 
in  excess  of  100  will  be  paid  for  at  the  mileage  rates  provided.” 

Article  15  of  the  agreement  reads : 

“ When  crews  are  called  and  for  any  reason  not  their  own  fault  they  fail  to 
go  out  they  will  be  paid  as  follows : 

“ If  held  on  duty  less  than  four  hours  and  relieved,  they  will  be  paid  one-half 
day  and  stand  first  out.  If  held  on  duty  four  hours  and  relieved,  they  will  be 
paid  one  day  and  go  out  behind  other  crews  at  that  point.” 

The  employees  contend  that  Conductor  Hays  and  crew  are  entitled  to  1 hour 
and  30  minutes’  switching  at  local  rates  under  article  14  (c),  computed  from 
the  time  the  crew  was  ordered  to  work  at  8.15  a.  m.  until  the  switching  was 
completed  and  the  train  coupled  together  at  9.45  a.  m.,  and  100  miles  at  local 
rates  for  the  service  on  road  trip  from  9.45  a.  m.  until  the  crew  was  released 
at  10.20  a.  m.,  under  article  6 (a)  of  the  agreement;  further,  that  article  15 
does  not  apply  when  service  is  performed. 

The  employees  desire  to  call  the  board’s  attention  to  Decision  No.  375 
(Docket  407),  issued  by  the  train  service  board  of  adjustment  for  the  western 
region,  which,  in  our  opinion,  has  a bearing  upon  the  principle  involved. 

Carrier's  position. — Conductor  Hays  and  crew  were  regularly  assigned  on 
Monahans-Big  Spring  local,  a distance  of  94  miles,  on  September  9,  1922.  The 
crew  was  called  at  Monahans  to  begin  switching,  going  on  duty  at  8.15  a.  m. 
After  making  up  the  train  it  was  found  that  the  engine  this  crew  was  to  use 
had  to  be  given  to  passenger  train  No.  1 on  account  of  an  engine  failure.  The 
crew  was  released  at  10.20  a.  m.,  or  two  hours  and  five  minutes  after  having 
gone  on  duty.  The  crew  was  called  later  in  the  day  and  made  its  regular 
trip  from  Monahans  to  Big  Spring  on  the  date  in  question. 

Claim  was  originally  made  for  one  day  account  of  service  performed  at 
Monahans  plus  1 hour  and  30  minutes  at  pro  rata  rate  for  switching  performed 
at  that  point,  and  another  day  for  an  emergency  tie-up,  plus  100  miles  and 
20  minutes’  overtime  that  was  made  after  leaving  Monahans  on  the  same 
date. 
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The  claim  was  later  modified,  in  which  100  miles  was  claimed  for  the  emer- 
gency tie-up  plus  1 hour  and  30  minutes,  the  actual  time  consumed  in  switch- 
ing, plus  100  miles  and  20  minutes’  overtime  after  the  trip  actually  began. 
Note  article  15  of  conductors  and  trainmen’s  agreement  above  quoted. 

In  this  case  the  crew  was  held  on  duty  less  than  four  hours ; therefore  our 
position  is  that  this  crew  is  entitled  to  50  miles  for  call  and  release,  which 
includes  any  service  performed  by  it  during  the  time  on  duty,  and  for  the 
actual  time  earned  on  the  trip  winch,  in  this  event,  was  100  miles  and  20 
minutes’  overtime. 

The  crew  has  been  paid  in  line  with  this,  plus  two  hours  and  five  minutes’ 
terminal  overtime,  which  represented  time  on  duty  at  Monahans  before  the 
release  occurred.  This  last  payment,  however,  is  in  error.  We  have  not  as  yet 
made  the  necessary  adjustment  deducting  the  overpayment  of  two  hours  and 
five  minutes  from  them  on  account  of  the  case  being  in  controversy. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3253.— DOCKET  3264 

Chicago , III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  10  minutes’  final  terminal  delay  time  for 
Conductor  E.  B.  Stewart  and  Brakemen  J.  W.  Kennedy  and  Wil- 
liam Jenkins,  Marshall,  Tex.,  October  5,  1922,  train  No.  66,  engine 
No.  527. 

Statement. — The  following  is  quoted  from  the  submission: 

Employees'  position. — Conductor  Stewart  and  crew  are  assigned  to  through- 
freight  trains  between  Fort  Worth  and  Marshall.  On  October  5,  1922,  Con- 
ductor Stewart  and  crew  went  on  duty  at  Fort  Worth  at  10.40  p.  m.,  departed 
at  12.05  a.  m.,  arrived  at  Marshall  on  the  track  on  which  the  train  was  to  be 
left  at  12.55  p.  m.,  and  tied  up  at  1.05  p.  m.  The  crew  was  delayed  first  in 
setting  hand  brakes  on  the  rear  end  of  train,  then  cutting  a crossing,  and  then 
setting  hand  brakes  on  the  head  end  of  train,  a total  of  10  minutes,  for  which 
claim  was  made  under  final-terminal-delay  time,  article  10,  and  settlement  by 
the  general  manager,  dated  August  11,  1922,  file  T-4804,  but  the  claim  was 
denied 

Article  10  of  the  agreement  reads  as  follows  : 

“ Final  terminal  delay,  freight  service. — (a)  In  case  of  delay  at  final  ter- 
minal after  arrival,  for  any  cause,  overtime  will  be  paid,  independent  of  any 
other  time  made  on  trip,  actual  minutes  to  be  counted. 

“(ft)  Trains  entering  terminal  held  from  getting  to  usual  place  in  yards 
wThere  crews  are  relieved  will  be  paid  for  time  so  held  at  overtime  rates 
according  to  class  of  service.  Delays  standing  still  inside  yard  limits  at 
regular  or  assigned  final  terminal  will  be  computed  and  paid  for  as  terminal 
delays.  This  article  applies  to  pilot  service  but  wTill  not  apply  to  work-train 
service. 

“ It  is  to  be  understood  that  when  the  train  reaches  the  final  terminal  before 
overtime  commences,  calculated  from  the  time  of  reporting  for  duty,  the 
special  payments  will  be  allowed  at  the  former  rates.  If  the  train  is  not 
on  overtime  on  arrival  at  final  terminal  but  the  overtime  period  commences 
before  final  release  special  payments  accruing  at  the  final  terminal  up  to  the 
period  when  overtime  commences  will  be  allowed  on  the  basis  of  one-eighth 
of  the  daily  rate,  but  time  thereafter  shall  be  paid  on  the  actual  minute  basis 
at  three-sixteenths  of  the  daily  rate.” 

Claims  of  the  above  character  were  paid  under  article  10,  until  July,  1922, 
when  the  employees  received  the  following  notice : 

“Account  you  having  been  paid  final  terminal  overtime  at  Marshall  on 
‘ Denver  runs  ’ for  tying  train  down,  cutting  crossings,  etc.,  as  claimed,  same 
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being  allowed  through  error,  this  is  to  advise  that  we  are  deducting  $ from 

your  second  period  June  time,  covering  the  necessary  adjustment.” 

Upon  receipt  of  the  above  notice  conferences  were  arranged  with  the  general 
manager,  resulting  in  the  following  settlement: 

“ Referring  to  our  conference  of  to-day  regarding  the  question  of  final  ter- 
minal delay  in  freight  service,  and  to  the  recent  adjustments  that  have  been 
made  in  which  payments  already  made  were  deducted  in  numerous  instances. 

“ Beg  to  advise,  as  stated  to  you  in  conference,  that  inasmuch  as  it  is  ap- 
parent, in  many  instances  at  least,  that  deductions  have  been  made  out  of  line 
with  the  intent  of  the  rule,  I am  willing  to  refund  the  deductions  that  have  been 
made  with  the  understanding  that  in  the  future  it  will  be  understood  that 
train  and  engine  crews  in  freight  service  will  not  be  entitled  to  a final  terminal 
detention  by  reason  of  being  required  to  stop  within  yard  limits  for  railroad 
crossings,  to  open  switches,  etc.,  when  no  actual  delay  is  encountered  by  them. 

“ It  being  understood,  however,  that  when  crew  encounters  actual  delay  after 
entering  yard  limits  or  doubling  train  over,  etc.,  they  will  be  paid  terminal 
detention  from  the  time  first  stop  is  made  within  yard  limits  until  crew  is 
released.” 

The  employees  contend  that  final  terminal  delay  begins  at  first  stop  within 
yard  limits  when  actual  delay  occurs  and  continues  until  all  work  in  connection 
with  the  trip  is  completed  and  crew  is  released,  and  that  article  10  of  the  agree- 
ment and  settlement  quoted  in  statement  of  facts  sustains  the  claim. 

Carrier's  position. — This  crew  was  assigned  to  through-freight  service  between 
Fort  Worth,  Tex.,  and  Marshall,  and  on  the  date  in  question  it  arrived  at 
Marshall  but  did  not  encounter  any  actual  delay  on  arrival. 

It  has  not  been  our  practice  under  article  10,  about  quoted,  to  allow  final 
terminal  delay  unless  the  crew  on  arrival  within  yard  limits  was  actually 
held  and  their  progress  interrupted,  preventing  them  from  proceeding  with 
their  regular  work.  On  one  division  of  the  railroad — namely,  the  Fort  Worth 
division — it  was  discovered  in  a check  made  by  traveling  time  inspectors  in 
the  month  of  April,  1922.  that  crews  were  claiming  terminal  time  for  cutting 
crossings,  tying  their  trains  down,  etc.,  when  no  actual  delay  was  encountered 
by  them  other  than  the  performance  of  their  own  work,  and  timekeepers  were 
erroneously  allowing  same. 

In  making  the  adjustments  which  were  intended  to  go  back  only  to  the  month 
of  April,  the  time  the  check  was  made,  a misunderstanding  occurred  and  an 
adjustment  was  made  covering  several  months  prior  to  that  time,  and  it  was 
discovered  when  the  matter  was  brought  to  the  attention  of  general  office  that 
errors  were  also  made  in  the  adjustments. 

Conference  was  held  with  the  four  general  chairmen  by  the  general  manager 
on  August  11,  1922,  in  which  we  felt  that  a thorough  understanding  was 
reached  in  regard  to  what  constituted  final  terminal  detention.  In  order  to  get 
the  matter  behind  us  we  agreed  to  reimburse  the  men  from  whom  deductions 
had  been  made  for  overpayments,  and  began  on  the  date  of  the  conference  to 
apply  the  rule  as  it  had  always  been  understood  by  us  and  as  it  had  been 
applied  on  all  other  divisions  except  the  Fort  Worth,  as  above  explained. 

We  were  at  that  time  very  hard  pressed  with  other  matters  account  of  the 
shopmen’s  strike,  and  did  not  care  to  take  the  time  to  go  back  into  the  readjust- 
ments that  had  been  made  to  ascertain  just  which  claims  for  terminal  deten- 
tion were  bona  fide  and  which  were  not. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 
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Chicago,  III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  of  Conductor  C.  B.  Smith  and  crew  for  continu- 
ous time  from  time  of  arrival  at  Dallas,  Tex.,  deadheading  at  9.45 
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p.  m.,  October  7,  1922,  until  9.50  p.  m.,  October  8,  when  the  crew  tied 
up  at  Dallas  on  completion  of  its  work-train  day. 

Statement. — The  following  is  quoted  from  the  submission  : 

Employees'  position. — Conductor  Smith  and  crew  are  regularly  assigned  in 
through-freight  service  between  Fort  Worth,  Tex.,  and  Longview,  Tex.  On 
October  7 this  crew  was  called  to  deadhead  from  Fort  Worth  to  Dallas,  an 
intermediate  point,  for  temporary  work-train  service  on  October  8.  The  crew 
arrived  at  Dallas,  deadhead,  at  9.45  p.  m.,  October  7 ; actually  entered  work- 
train  service  at  6.30  a.  in.,  October  8,  and  completed  the  work-train  day  at 
9.50  p.  in.,  tying  up  at  Dallas.  Claim  was  made  for  31  miles  deadhead  from 
Fort  Worth  to  Dallas,  which  was  allowed,  and  for  continuous  time  from  9.45 
p.  m.,  October  7,  until  9.50  p.  m.,  October  8,  or  100  miles  and  16  hours  and  45 
minutes  overtime,  which  was  denied.  The  crew  was  allowed  100  miles  and  7 
hours  and  20  minutes  overtime  for  actual  work-train  service  from  6.30  a.  m., 
October  8,  to  9.50  p.  m.,  October  8.  The  time  elapsing  between  the  end  of  the 
deadhead,  9.45  p.  m.,  October  7,  to  6.30  a.  m.,  October  8,  being  deducted. 

Article  19  (c)  of  the  agreement  reads  in  part  as  follows: 

“ Deadheading . — (c)  * * * When  a crew  is  deadheaded  from  a termi- 

nal to  an  intermediate  point  for  service,  they  will  be  paid  deadhead  mileage 
from  the  terminal  to  the  point  where  they  are  to  take  service,  and  time  and 
mileage  for  the  service  trip,  with  a minimum  of  100  miles  computed  from  the 
time  of  arrival  at  such  intermediate  point  until  they  arrive  at  a terminal  or 
commence  a deadhead  trip,  if  deadheaded  to  a terminal  actual  miles  traveled 
deadheading  in  both  cases  to  be  allowed.  It  is  understood  that  the  time  of 
men  deadheaded  as  above,  to  take  service  on  an  assigned  run  at  an  assigned 
terminal  for  such  run,  will  commence  when  they  begin  service  on  the  run. 
The  same  will  apply  at  tie-up  point  where  men  are  deadheaded  to  go  into  work- 
train  service  * * 

Carrier’s  'position. — We  feel  that  rule  19  (<?),  quoted  above,  is 
very  clear  with  reference  to  deadheading  a crew  to  a tie-up  point  to 
go  into  work-train  service,  and  that  same  does  not  contemplate  pay 
between  arrival  at  tie-up  point  and  the  time  the  crew  actually  goes  on 
duty. ... 

Decision. — The  Railroad  Labor  Board  decides  that  this  claim  is  not 
justified  for  the  reason  that  the  rule  quoted  specifically  provides  that 
the  time  of  men  deadheaded  to  an  intermediate  point  to  go  into  work- 
train  service  does  not  commence  after  arrival  there  until  they  actually 
begin  service.  The  claim  of  the  employees  is  denied. 
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Chicago,  III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  continuous  time  by  Conductor  H.  C.  Dobbs 
and  crew  from  9.40  p.  m.  November  13,  1922,  until  7.40  p.  m. 
November  14. 

Statement. — The  following  is  quoted  from  the  submission  : 

Employees'  position. — Conductor  Dobbs  and  crew  are  regularly  assigned  in 
through-freight  service  between  Longview,  Tex.,  and  Fort  Worth,  Tex.  On 
November  13,  1922,  this  crew  was  deadheaded  from  Longview  to  Mineola, 
Tex.,  an  intermediate  point,  for  temporary  work-train  service.  It  arrived  at 
Mineola  at  9.40  p.  m.,  actually  entered  temporary  work-train  service  at  7 a.  m. 
November  14,  and  tied  up  at  Mineola  at  7.40  p.  m.  the  same  date.  The  crew 
made  a claim  for  continuous  time  from  time  of  arrival  at  Mineola,  deadheading 
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at  9.40  p.  m.  November  13,  until  tied  up  at  Mineola,  after  completion  of  work- 
train  service  at  7.40  p.  m.  November  14,  or  100  miles  and  14  hours’  overtime, 
which  was  declined,  but  it  was  allowed  100  miles  and  4 hours  and  40  minutes’ 
overtime  instead. 

Article  19  (c)  of  the  agreement  reads  in  part  as  follows: 

“Deadheading. — ( c ) * * *.  When  a crew  is  deadheaded  from  a terminal 

to  an  intermediate  point  for  service  they  will  be  paid  deadhead  mileage  from 
the  terminal  to  the  point  where  they  are  to  take  service  and  time  and  mileage 
for  the  service  trip,  with  a minimum  of  100  miles,  computed  from  the  time  of 
arrival  at  such  intermediate  point  until  they  arrive  at  a terminal  or  commence 
a deadhead  trip ; if  deadheaded  to  a terminal,  actual  miles  traveled  deadheading 
in  both  cases  to  be  allowed.  It  is  understood  that  the  time  of  men  deadheaded 
as  above  to  take  service  on  an  assigned  run  at  an  assigned  terminal  for  such 
run  will  commence  when  they  begin  service  on  the  run.  The  same  will  apply 
at  tie-up  point  where  men  are  deadheaded  to  go  into  work-train  service  * * 

Carrier's  position. — We  feel  that  rule  19  (c),  above  quoted,  is  very  clear  with 
reference  to  deadheading  a crew  to  a tie-up  point  to  go  into  work-train  service, 
and  that  same  does  not  contemplate  pay  between  arrival  at  tie-up  point  and  the 
time  the  crew  actually  goes  on  duty. 

Decision. — The  Railroad  Labor  Board  decides  that  this  claim  is 
not  justified  for  the  reason  that  the  rule  quoted  specifically  provides 
that  the  time  of  men  deadheaded  to  an  intermediate  point  to  go  into 
work-train  service  does  not  commence  after  arrival  there  until  they 
actually  begin  service.  The  claim  of  the  employees  is  denied. 


DECISION  NO.  3256.— DOCKET  3267 

Chicago,  III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Diaim  for  153  miles  deadheading  for  L.  W.  Moore, 
brakeman,  October  15,  1922,  Toyah,  Tex.,  to  Big  Spring,  Tex. 
Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — On  October  14,  1922,  Brakeman  Moore  was  deadheaded 
from  Big  Spring  to  Toyah  to  relieve  Brakeman  W.  E.  Maxey  on  the  Toyah- 
Monahans  local  for  one  trip.  He  was  furnished  round-trip  transportation  and 
was  informed  by  the  night  chief  dispatcher  that  he  could  return  to  Big  Spring 
on  Sunday  morning,  October  15,  on  train  No.  2,  which  he  did.  At  11  a.  in., 
Sunday  morning,  as  an  extra  precaution,  Brakeman  Moore  inquired  of  the 
day  chief  dispatcher  whether  or  not  Brakeman  Maxey  had  reported  for  duty, 
and  was  informed  that  he  had.  He  then  made  request  to  lay  oft,  which  re- 
quest was  granted.  At  about  2 a.  m.,  October  16,  Mr.  Moore  was  called  to 
return  to  Toyah,  it  having  developed  that  Mr.  Maxey  had  either  laid  off  again 
or  had  not  reported  for  duty.  Mr.  Moore  declined  to  deadhead  to  Toyah  on 
the  ground  that  he  was  laying  off  and  that  the  extra  brakeman  first  out  on 
the  board  at  Big  Spring  was  entitled  to  the  service.  The  extra  board  is  main- 
tained at  Big  Spring.  Mr.  Moore  claimed  153  miles  for  the  deadhead  trip 
from  Toyah  to  Big  Spring  on  October  15,  which  was  declined. 

Section  ( a ),  article  19,  of  the  agreement,  reads  as  follows: 

“ Deadheading . — (a)  In  ordering  crews  for  deadheading  the  first  crew  out 
will  deadhead,  and  the  second  crew  will  run  the  train.  On  arrival  at  terminal 
the  crew  deadheading  will  take  their  turn  out  ahead  of  the  crew  with  which 
they  deadheaded.  Crews  or  men  deadheading  under  orders  will  be  allowed 
full  pay  for  actual  mileage.  Crews  or  men  deadheading  will  not  be  paid  over- 
time should  any  be  made  by  crew  with  which  they  are  deadheading.  In  order- 
ing extra  men  to  deadhead  to  distant  points  from  where  extra  board  is  kept 
the  first  men  out  on  board  at  time  needed  will  be  sent,  and  if  later  older 
men  desire  the  work  they  will  deadhead  there  and  back  at  their  own  expense ; 
the  intention  is  that  the  company  will  only  be  required  to  pay  one  man  each 
way  for  this  class  of  service.” 
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The  employees  contend  that  under  the  instructions  given  Mr.  Moore  by  the 
night  chief  dispatcher  before  leaving  to  deadhead  for  Toyah,  October  14,  and  in 
view  of  the  general  understanding  had  by  all  concerned  that  Mr.  Maxey  was  to 
be  off  for  one  trip  only,  Mr.  Moore  had  every  right  to  return  to  Big  Spring  on 
Sunday  morning,  October  15,  and  is  entitled  to  the  153  miles  deadhead  as 
claimed  under  article  19  (a)  of  the  agreement. 

Carrier's  position. — It  has  been  customary  for  years  on  the  Texas  & Pacific 
Railway  to  permit  the  trainmen  assigned  to  local  service  at  outside  points  to 
deadhead  to  and  from  home  terminal  at  their  own  expense  in  order  to  spend 
Sunday  at  home.  Brakeman  Moore,  in  line  with  past  practice,  deadheaded 
from  Toyah  to  Big  Spring  the  night  of  October  15,  arriving  there  the  morning 
of  October  16  on  train  No.  2.  He  called  on  the  chief  dispatcher  at  about  10 
a.  m.  on  Sunday,  the  16th,  while  laying  over  at  Big  Spring,  to  find  out  if  the 
regular  man  had  reported  for  work.  The  chief  dispatcher  at  the  time  under- 
stood that  the  regular  man  had  reported  for  work,  and  so  informed  Brakeman 
Moore,  whereupon  he  requested  the  chief  dispatcher  to  permit  him  to  lay  off, 
which  request  was  granted. 

Later  on  in  the  day  it  was  ascertained  that  the  regular  brakeman  would  not 
be  able  to  go  out  on  Monday  morning,  October  17,  whereupon  the  chief  dis- 
patcher put  out  the  following  message  to  the  caller : 

Big  Spring,  Tex.,  October  16,  1922. 

Caller, 

Big  Spring: 

Notify  Brakeman  L.  W.  Moore  to  go  back  to  Toyah  on  No.  1 to-night  for  local 
account  Maxey  failing  to  report. 

K.  R.  W.,  5.15  p.  m. 

The  caller  then  notified  Brakeman  Moore  to  deadhead  to  Toyah,  to  continue 
his  services  on  the  Toyah-Monahan’s  run  to  which  he  had  been  assigned. 
Brakeman  Moore  refused  to  take  the  call,  claiming  that  he  had  been  given  per- 
mission to  lay  off.  This  necessitated  deadheading  another  extra  brakeman  to 
Toyah  to  fill  the  assignment. 

Night  Chief  Dispatcher  Holman  states  positively  that  he  did  not  tell  Brake- 
man  Moore  on  the  night  of  the  14th  that  his  services  would  not  be  needed 
longer  than  Saturday,  the  15th,  as  claimed  in  the  employees’  statement,  and 
the  fact  that  Brakeman  Moore  called  upon  the  chief  dispatcher  on  Sunday 
after  having  deadheaded  to  Big  Spring  from  Toyah  to  find  out  if  the  regular 
man  had  reported  is  evidence  that  he,  Mr.  Moore,  had  no  such  understanding, 
nor  did  his  written  instructions  contain  such  information.  At  any  rate,  he 
would  not,  under  our  rules  or  practices,  be  warranted  in  leaving  Toyah  after 
having  been  assigned  to  service  without  being  properly  relieved. 

I am  referring  to  section  (a),  article  19,  of  the  agreement  above  quoted, 
and  also  to  section  (a)  of  article  25,  hereinafter  quoted,  from  which  it  will  be 
noted  that  when  an  extra  brakeman  is  assigned  to  fill  a temporary  vacancy  at 
an  outside  point  he  will  hold  the  assignment  10  days  unless  the  regular  man 
reports.  The  rules  contemplate  that  one  extra  man  is  to  be  paid  for  dead- 
heading from  the  home  terminal  to  an  outside  point  in  order  to  fill  a vacancy. 

Section  (a)  of  article  25  reads  as  follows: 

“Extra  boards. — (a)  Extra  boards  will  be  maintained  at  Gouldsboro,  Mar- 
shall, Longview  Junction,  Bonham,  Fort  Worth,  Big  Spring,  and  El  Paso,  and 
extra  conductors  and  brakemen  will  be  run  first  in  first  out,  but  no  extra  con- 
ductor or  brakeman  to  hold  one  car  or  vacancy  more  than  10  days.  After  10 
days  the  first  man  out  on  the  list  in  his  class  to  take  the  car.  Should  an 
extra  conductor  or  brakeman  having  held  the  car  10  days  be  first  out,  he  will 
be  allowed  to  hold  the  car  10  days  longer.  Where  two  brakemen  lay  off  of  the 
same  car  and  the  same  day,  the  first  man  out  on  the  extra  list  shall  fill  the  long 
vacancy.” 

On  account  of  the  action  of  Brakeman  Moore  in  failing  to  respond  to  the 
call  to  return  to  Toyah,  we  were  compelled  to  pay  another  extra  brakeman 
for  deadheading  from  Big  Spring  to  Toyah  and  return  in  addition  to  having 
already  paid  Brakeman  Moore  for  deadheading  from  Big  Spring  to  Toyah  on 
the  14th,  which  was  an  expense  not  contemplated  by  article  19  (a). 

We  wish  to  make  it  entirely  clear  to  the  board  that  Brakeman  Moore  dead- 
headed from  Toyah  to  Big  Spring  of  his  own  volition  and  without  receiving 
instructions  to  do  so  from  officers  of  the  railway,  and  that  therefore  he  is  not 
entitled  to  pay  for  such  deadheading. 
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The  carrier  feels  that  it  would  have  been  fully  warranted  in  disciplining 
Brakeman  Moore  for  his  refusal  to  take  the  call  to  return  to  Toyah  and  would 
no  doubt  have  gone  into  that  phase  of  the  case  had  it  not  been  that  the  time  of 
its  officers  was  taken  by  reason  of  the  shopmen’s  strike. 

Brakeman  Moore  had  no  right  to  refuse  the  call  under  the  circumstances, 
even  though  he  had  earlier  in  the  day  received  permission  from  the  chief 
dispatcher  to  lay  off. 

Decision. — The  Railroad  Labor  Board  decides  that  L.  AV.  Moore, 
brakeman,  was  not  ordered  to  deadhead  Toyah  to  Big  Spring 
October  15,  1922.  The  claim  of  the  employees  is  denied. 


DECISION  NO.  3257.— DOCKET  3268 

Chicago,  III.,  April  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  100  miles  for  inside  turn  made  by  Con- 
ductor S.  A.  Johnson  and  crew,  September  30,  1922,  from"  Eagle 
Ford,  Tex.,  to  Cloudy  Spur,  Tex.,  and  return. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Conductor  Johnson  and  crew  are  regularly  assigned 
to  local-freight  service  from  Fort  Worth,  Tex.,  to  Dallas,  Tex.,  and  return, 
daily,  except  Sunday,  a distance  of  62  miles.  On  September  30,  1922,  on  the 
return  trip  from  Dallas  to  Fort  Worth,  Conductor  Johnson  and  crew  received 
instructions  at  Eagle  Ford  to  leave  their  train  at  Eagle  Ford  and  proceed 
to  Cloudy  Spur  with  the  engine  and  move  engine  No.  523  and  train  to  Eagle 
Ford.  Account  engine  No.  523  being  disabled,  two  trips  were  necessary  to 
carry  out  instructions.  The  distance  from  Eagle  Ford  to  Cloudy  Spur  is  2 
miles.  Claim  was  made  for  100  miles  for  “ inside  turn,”  but  was  denied. 
They  were  allowed  continuous  time  from  the  time  the  crew  left  Fort  Worth 
until  they  were  relieved  at  Fort  Worth  on  their  regular  local  assignment. 

Article  21  ( & ) of  the  agreement  reads  as  follows : 

“j Regular  or  assigned  terminals  and  inside  turns. — (ft)  Inside  turns  in 
through-freight  service  made  by  freight  crews  other  than  local  crews  will 
be  paid  for  on  basis  of  continuous  time  and  mileage  in  connection  with  trip 
from  terminal  to  terminal.  Crews  on  regularly  assigned  local  runs  making 
inside  turns  will  be  paid  a minimum  of  100  miles  for  each  such  turn. 

“Assigned  crews  required  to  make  trips  outside  of  their  assigned  limits  will 
be  paid  regular  rates  for  the  service  rendered,  with  a minimum  of  100  miles 
for  each  trip  so  made.  (The  term  ‘inside  turn’  is  understood  to  mean  turns 
made  between  intermediate  points.)” 

In  denying  this  claim  the  carrier  contends  that  the  inside-turn  rule  was 
intended  to  apply  only  when  a backward  movement  is  made  for  the  purpose 
of  advancing  tonnage. 

The  employees  contend  that  no  reference  is  made  in  article  21  (&)  of  the 
agreement  regarding  backward  movements  or  advancing  tonnage,  and  that  Mr. 
Johnson  and  crew  are  entitled  to  100  miles  for  inside  turn  made  September 
30,  1922,  from  Eagle  Ford  to  Cloudy  Spur  and  return  under  article  21  (&), 
which  plainly  sustains  the  claim. 

Carrier's  position. — On  the  date  in  question  this  crew  was  assigned  regu- 
larly in  local  service  making'  a trip  from  Fort  Worth  to  Dallas  and  return 
each  calendar  working  day.  On  September  30,  1922,  extra  523,  assigned  to 
work  at  Cloudy  Pit,  pulled  a drawhead  between  the  engine  and  tank  at  Cloudy 
Junction,  blocking  the  main  line.  Conductor  Johnson,  who  had  arrived  at 
Eagle  Ford  on  the  westbound  trip,  was  instructed  to  take  his  engine  to 
Cloudy  Junction  and  clear  the  main  line,  which  he  did  by  first  pulling  the 
engine  to  Eagle  Ford  and  then  going  back  to  Cloudy  Junction  and  pulling  the 
train  into  Eagle  Ford.  Claim  was  formerly  made  for  two  inside  turns. 
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The  employees  in  their  statement  quote  article  21  (&)  of  the  agreement, 
which  is  the  inside-turn  rule,  in  support  of  the  claim.  This  rule  was  nego- 
tiated in  1917,  at  which  time  the  employees  complained  that  a local  crew  which 
was  at  the  time  assigned  between  Fort  Worth  and  Weatherford,  Tex.,  making 
a round  trip  a day,  with  lay  over  at  Fort  Worth,  was  being  required  to  make 
a backward  movement  from  Iona,  Tex.,  to  Weatherford,  a distance  of  17  miles, 
in  order  to  advance  tonnage,  after  which  the  two  outs  would  be  consolidated 
at  Iona  and  moved  into  Fort  Worth.  It  was  upon  the  showing  made  by  the 
employees  at  that  time  that  the  inside-turn  rule  was  given.  It  was  the  under- 
standing that  same  would  be  applicable  only  when  the  backward  movement 
was  made  for  the  purpose  of  advancing  tonnage.  In  the  case  in  question  there 
was  no  thought  of  advancing  tonnage,  the  movement  being  made  for  no  other 
purpose  than  to  clear  the  main  line,  which  was  blocked. 

Decision . — The  Railroad  Labor  Board  decides  that  the  move  in 
question  was  not  a turn  generally  understood  as  an  inside  turn.  The 
claim  of  the  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons : 

This  dispute  was  first  given  consideration  by  the  board  in  executive 
session  April  1, 1925,  and  a decision  that  was  presented  by  the  under- 
signed sustaining  the  claim  of  the  employees  was  adopted  by  the  fol- 
lowing vote : 

Ayes:  Messrs.  Morrow,  Grable,  McMenimen,  Wharton,  Higgins, 
and  Hanger. 

Noes : Messrs.  Baker  and  Elliott. 

Absent:  Mr.  Hooper. 

At  the  executive  session  of  the  board  on  April  10, 1925,  Mr.  Hooper 
moved  that  the  action  taken  by  the  board  on  April  1, 1925,  in  connec- 
tion with  this  dispute  be  reconsidered,  and  in  reconsidering  the  dis- 
pute a decision  was  adopted  by  the  following  vote  which  denied  the 
claim  of  the  employees. 

Ayes : Messrs.  Higgins,  Hanger,  Elliott,  Baker,  and  Hooper. 

Noes : Messrs.  Wharton,  McMenimen,  Grable,  and  Morrow. 

At  the  oral  hearing  the  representatives  of  the  employees  cited 
instances  where  the  carrier  had  previously  granted  the  claim  of  the 
employees  for  a minimum  day’s  pay  where  local  freight  crews  made 
inside  turns  that  were  similar  to  the  inside  turn  made  in  the  dispute 
in  Docket  3268. 

The  decision  adopted  by  the  board  on  April  1,  1925,  in  which  the 
claim  of  the  employees  was  sustained,  was  in  accord  with  the  plain 
language  of  the  rule  and  practices  established  thereunder  by  the 
carrier,  and  there  was  no  justification  for  reversing  that  decision. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  in  this  case,  the  under- 
signed desires  to  say  that  clearly  articles  21  (5)  of  the  agreement 
quoted  in  the  decision  means  by  inside  turns  trips  made  between  in- 
termediate points  of  a run  in  the  handling  of  two  or  more  trains  over 
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a portion  of  the  district  between  terminals  for  the  purpose  of  ad- 
vancing tonnage,  and  has  no  application  to  service  performed  as 
herein  referred  to.  On  the  many  roads  which  have  no  rule  similar  to 
article  21  (b)  of  this  carrier  inside  turns  are  paid  for  on  a continuous 
time  or  mileage  basis. 

To  allow  100  miles  for  these  so-called  inside  turns  would  not  only 
in  effect  be  writing  a new  rule  but  would  place  an  unwarranted 
burden  on  the  carrier  that  can  not  be  justified  from  any  reasonable 
viewpoint. 

Attention  is  directed  to  Decisions  No.  2723  (V,  R.  L.  B.  855),  No. 
2793  (VI,  R.  L.  B.  35),  and  No.  2794  (VI,  R.  L.  B.  36),  involving 
claims  presented  by  representatives  of  enginemen  and  firemen  of  this 
carrier  who  have  the  same  rules  governing  payment  for  inside  turns, 
all  of  which  claims  were  very  properly  denied. 

Horace  Baker. 


DECISION  NO.  3258.— DOCKET  3269 

Chicago,  III.,  April  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  100  miles  for  inside  turn  made  by  Conductor 
A.  S.  Latham  and  crew,  June  3,  1921,  Marshall,  Tex.,  to  Lansing, 
Tex.,  and  return. 

Statement. — The  submission  contained  the  following: 

Employees’  position. — Conductor  Latham  and  crew  are  regularly  assigned 
to  local-freight  service  daily,  except  Sunday,  between  Longview,  Tex.,  and 
Texarkana,  Tex.,  a distance  of  90  miles.  On  June  3,  1921,  Conductor  Latham 
and  crew  left  Longview  at  7.30  a.  m.,  arrived  at  Marshall,  an  intermediate 
point,  at  9.15  a.  m.,  and  were  ordered  back  to  Lansing,  an  intermediate  point 
between  Marshall  and  Longview,  a distance  of  17  miles,  with  wrecker.  They 
left  Marshall  at  10.10  a.  m.,  and  arrived  at  Lansing  at  10.50  a.  m.  The  crew 
worked  in  wrecker  service  at  Lansing  until  12.30  p.  m.,  when  they  departed 
and  arrived  at  Marshall  at  2 p.  m.  The  total  time  consumed  on  inside  turn 
and  at  wreck  was  3 hours  and  50  minutes.  The  crew  then  continued  on  with 
their  regular  local  trip  from  Marshall  to  Texarkana,  arriving  at  Texarkana 
at  10  p.  m.  Claim  was  made  for  100  miles  at  local  rates  and  3 hours  and  10 
minutes  road  overtime  for  the  trip  on  their  regular  local  assignment,  and  100 
miles  for  the  inside  turn  from  Marshall  to  Lansing  and  return  to  Marshall. 
The  time  making  the  turn,  3 hours  and  50  minutes,  was  deducted  from  the 
local  trip.  They  were  allowed  124  miles  at  local  rates  and  5 hours  and  35 
minutes’  road  overtime  on  a continuous-time  basis  instead. 

Article  21  (&)  of  the  agreement  reads  as  follows: 

“ Regular  or  assigned  terminals  and  inside  turns. — (&)  Inside  turns  in 
through-freight  service  made  by  freight  crews  other  than  local  crews  will  be 
paid  for  on  basis  of  continuous  time  and  mileage  in  connection  with  trip  from 
terminal  to  terminal.  Crews  on  regularly  assigned  local  runs  making  inside 
turns  will  be  paid  a minimum  of  100  miles  for  each  such  turn. 

“Assigned  crews  required  to  make  trips  outside  of  their  assigned  limits  will 
be  paid  regular  rates  for  the  service  rendered,  with  a minimum  of  100  miles 
for  each  trip  so  made.  ( The  term  ‘ inside  turn  ’ is  understood  to  mean  turns 
made  between  intermediate  points.)” 

In  denying  this  claim  the  carrier  contends  that  the  inside-turn  rule  was 
intended  to  apply  only  when  a backward  movement  is  made  for  the  purpose  of 
advancing  tonnage. 

The  employees  contend  that  no  reference  is  made  in  article  21  (5)  of  the 
agreement  regarding  backward  movements  or  advancing  tonnage,  and  that 
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Conductor  Latham  and  crew  are  entitled  to  100  miles  and  3 hours  and  10  min- 
utes’ road  overtime  for  the  service  performed  on  their  regular  local  assignment 
from  Longview  to  Texarkana,  and  100  miles  for  the  inside  turn  from  Marshall 
to  Lansing  and  return  to  Marshall  under  article  21  (&)  of  the  agreement,  which 
in  our  opinion  plainly  sustains  the  claim. 

Carrier's  position. — On  the  date  in  question  this  crew,  which  was  regularly 
assigned  to  local  service  between  Longview  Junction  and  Texarkana,  after 
arriving  at  Marshall,  an  intermediate  point  23  miles  from  Longview  Junction, 
was  given  orders  to  go  into  work-train  service,  account  of  an  accident  having 
occurred  just  west  of  Lansing  after  the  local  crew  had  passed  that  point,  which 
is  17  miles  west  of  Marshall.  The  accident  referred  to  was  caused  by  a broken 
journal  on  a ballast  car,  blocking  the  main  line. 

It  is  our  position  that  paragraph  (c),  article  6 of  the  schedule,  is  applicable, 
which  reads  as  follows : 

“ Basic  day,  overtime,  and  combination  rule. — (c)  Road  conductors  and  train- 
men performing  more  than  one  class  of  road  service  in  a day  or  trip  will  be 
paid  for  the  entire  service  at  the  highest  rate  applicable  to  any  class  of  service 
performed.  The  overtime  basis  for  the  rates  paid  will  apply  for  the  entire 
trip.” 

The  crew  was  paid  under  the  above-quoted  rule.  The  employees  in  their 
statement  quote  article  21  (&)  of  the  agreement,  which  is  the  inside-turn  rule 
in  support  of  the  claim.  This  rule  was  negotiated  in  1917,  at  which  time  the 
employees  complained  that  a local  crew  which  was  at  the  time  assigned  between 
Fort  Worth  and  Weatherford,  Tex.,  making  a round  trip  a day,  with  lay- 
over at  Fort  Worth,  was  being  required  to  make  a backward  movement  from 
Iona,  Tex.,  to  Weatherford,  a distance  of  17  miles,  in  order  to  advance  tonnage, 
after  which  the  two  cuts  would  be  consolidated  at  Iona  and  moved  into  Fort 
Worth.  It  was  upon  the  showing  made  by  the  employees  at  that  time  that  the 
inside-turn  rule  was  given.  It  was  the  understanding  that  same  would  be 
applicable  only  when  the  backward  movement  was  made  for  the  purpose  of 
advancing  tonnage. 

Decision . — The  Railroad  Labor  Board  decides  that  the  move  in 
question  was  not  a turn  generally  understood  as  an  inside  turn. 
The  claim  of  the  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons : 

This  dispute  was  first  given  consideration  by  the  board  in  execu- 
tive session  April  1,  1925,  and  a decision  that  was  presented  by  the 
undersigned  sustaining  the  claim  of  the  employees  was  adopted  by 
the  following  vote : 

Ayes : Messrs.  Morrow,  Grable,  McMenimen,  Wharton,  and  Hanger. 

Noes:  Messrs.  Baker,  Elliott,  and  Higgins. 

Absent:  Mr.  Hooper. 

At  the  executive  session  of  the  board  on  April  10, 1925,  Mr.  Hooper 
moved  that  the  action  taken  by  the  board  on  April  1,  1925,  in  con- 
nection with  this  dispute  be  reconsidered,  and  in  reconsidering  the 
dispute  a decision  was  adopted  by  the  following  vote,  which  denied 
the  claim  of  the  employees: 

Ayes : Messrs.  Higgins,  Hanger,  Elliott,  Baker,  and  Hooper. 

Noes : Messrs.  Wharton,  McMenimen,  Grable,  and  Morrow. 

At  the  oral  hearing  the  representatives  of  the  employees  cited 
instances  where  the  carrier  had  previously  granted  the  claim  of  the 
employees  for  a minimum  day’s  pay  where  local-freight  crews  made 
inside  turns  that  were  similar  to  the  inside  turn  made  in  the  dispute 
in  Docket  3269. 
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The  decision  adopted  by  the  board  on  April  1,  1925,  in  which  the 
claim  of  the  employees  was  sustained,  was  in  accord  with  the  plain 
language  of  the  rule  and  practices  established  thereunder  by  the  car- 
rier, and  there  was  no  justification  for  reversing  that  decision. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  in  this  case  the  under- 
signed desires  to  say  that  clearly  article  21  (b)  of  the  agreement 
quoted  in  the  decision  means  by  inside  turns  trips  made  between  in- 
termediate points  of  a run  in  the  handling  of  two  or  more  trains 
over  a portion  of  the  district  between  terminals  for  the  purpose  of 
advancing  tonnage,  and  has  no  application  to  service  performed  as 
herein  referred  to.  On  the  many  roads  which  have  no  rule  similar 
to  article  21  (b)  of  this  carrier  inside  turns  are  paid  for  on  a con- 
tinuous-time or  mileage  basis. 

To  allow  100  miles  for  these  so-called  inside  turns  would  not  only 
in  effect  be  writing  a new  rule,  but  would  place  an  unwarranted 
burden  on  the  carrier  that  can  not  be  justified  from  any  reasonable 
viewpoint. 

Attention  is  directed  to  Decisions  No.  2723  (V,  R.  L.  B.  855),  No. 
2793  (VI,  R.  L.  B.  35),  and  No.  2794  (VI,  R.  L.  B.  36),  involving 
claims  presented  by  representatives  of  enginemen  and  firemen  of  this 
carrier  who  have  the  same  rules  governing  payment  for  inside  turns, 
all  of  which  claims  were  very  properly  denied. 

Horace  Baker. 


DECISION  NO.  3259.— DOCKET  3270 

Chicago,  III.,  April  10.  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  100  miles  for  inside  turns  made  by  Con- 
ductor H.  E.  Mallory  and  crew,  July  18,  1922,  Caspiana,  La.,  to 
Lehmer,  La.,  and  return. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Conductor  Mallory  and  crew  are  regularly  assigned 
to  local-freight  service  daily,  except  Sunday,  between  Shreveport,  La.,  and 
Cypress,  La.,  via  Natchitoches  branch,  a distance  of  86  miles.  On  July  18, 
1922,  Conductor  Mallory  and  crew  left  Shreveport  on  their  regular  local 
assignment.  On  arrival  at  Caspiana,  the  crew  was  required  to  set  out  the 
train  and  return  to  Lehmer,  La.,  an  intermediate  point,  and  pick  up  and 
handle  extra  gang  and  outfit  cars,  Lehmer  to  Caspiana,  distance  round  trip, 
22  miles.  Crew  then  picked  up  their  regular  local  train  and  continued  on 
their  regular  local  assignment.  Claim  was  made  for  100  miles  for  inside 
turn  in  addition  to  100  miles  for  regular  local  trip.  This  claim  was  denied. 
The  crew  was  allowed  continuous  time  from  Shreveport  to  Cypress  instead. 

Article  21  ( & ) of  the  agreement  reads  as  follows : 

“Regular  or  assigned  terminals  and  inside  turns.— q&)  Inside  turns  in 
through-freight  service  made  by  freight  crews  other  than  local  crews  will 
be  paid  for  on  basis  of  continuous  time  and  mileage  in  connection  with  trip 
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from  terminal  to  terminal.  Crews  on  regularly  assigned  local  runs  making 
inside  turns  will  be  paid  a minimum  of  100  miles  for  each  such  turn. 

“Assigned  crews  required  to  make  trips  outside  of  their  assigned  limits  will 
be  paid  regular  rates  for  the  service  rendered,  with  a minimum  of  100  miles 
for  each  trip  so  made.  (The  term  “inside  turn”  is  understood  to  mean 
turns  made  between  intermediate  points.)” 

In  denying  this  claim  the  carrier  contends  that  the  inside-turn  rule  was 
intended  to  apply  only  when  a backward  movement  is  made  for  the  pur- 
pose of  advancing  tonnage. 

The  employees  contend  that  no  reference  is  made  in  article  21  (&)  regard- 
ing backward  movements  or  advancing  tonnage,  and  that  Conductor  Mallory 
and  crew  are  entitled  to  100  miles  for  the  inside  turn  from  Caspiana  to 
Lehmer  and  return  to  Caspiana,  in  addition  to  100  miles  for  their  regular 
local  assignment,  under  article  21  (&)  which,  in  our  opinion,  plainly  sus- 
tains the  claim. 

Carrier's  position. — Conductor  Mallory  and  crew  were  on  a local  on  the 
date  in  question  between  Cypress  and  Shreveport,  on  Natchitoches  branch.  On 
arrival  at  Caspiana  the  crew  was  ordered  to  go  back  to  Lehmer,  a distance  of 
11  miles,  and  pick  up  an  extra  gang  which  was  to  be  used  at  a wreck  near 
Gayles,  La.,  which  was  in  the  direction  of  Shreveport,  the  destination  of  the 
crew. 

On  returning  to  Caspiana  this  crew  picked  up  its  train  and  proceeded  to 
Gayles,  at  which  point  it  left  the  train,  carrying  the  extra  gang  out  to  the 
point  of  accident,  after  which  the  crew  returned  to  Gayles  and  tied  up. 

Claim  is  based  on  article  21  (&)  of  the  agreement,  which  is  quoted  in  the 
employees’  statement.  This  rule  was  negotiated  in  1917  on  a showing  made  by 
the  employees  to  the  effect  that  Fort  Worth-Weatherford,  Tex.,  turn-around 
local,  with  lay-over  at  Fort  Worth,  was  at  that  time  being  required  to  fre- 
quently double  back  from  Iona,  Tex.,  to  Weatherford,  a distance  of  17  miles, 
for  the  purpose  of  advancing  tonnage,  after  which  the  two  cuts  would  be  placed 
in  a train,  the  movement  complained  of  being  for  the  purpose  of  advancing 
tonnage. 

Article  21  (&),  known  as  the  inside-turn  rule,  was  negotiated  to  take  care  of 
this  situation,  and  was  intended  to  apply  only  when  a backward  movement 
was  made  for  the  purpose  of  advancing  tonnage. 

In  the  case  in  question  the  backward  movement  was  not  made  for  the  purpose 
of  advancing  tonnage,  it  was  made  for  the  purpose  of  getting  an  extra  gang 
outfit  from  the  point  at  which  it  was  located  at  the  time  to  a point  at  which  a 
wreck  had  occurred.  Consequently  we  hold  that  article  21  (6)  was  not 
applicable. 

Decision. — The  Railroad  Labor  Board  decides  that  the  move  in 
question  was  not  a turn  generally  understood  as  an  inside  turn.  The 
claim  of  the  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons : 

This  dispute  was  first  given  consideration  by  the  board  in  execu- 
tive session  April  1, 1925,  and  a decision  was  presented  by  the  under- 
signed sustaining  the  claim  of  the  employees  and  was  adopted  by  the 
-following  vote : 

Ayes : Messrs.  Morrow,  Grable,  McMenimen,  Wharton,  and 
Hanger. 

Noes:  Messrs.  Baker,  Elliott,  and  Higgins. 

Absent:  Mr.  Hooper. 

At  the  executive  session  of  the  board  on  April  10, 1925,  Mr.  Hooper 
moved  that,  the  action  taken  by  the  board  on  April  1,  1925,  in  con- 
nection with  this  dispute  be  reconsidered,  and  in  reconsidering  the 


616 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3260] 


dispute  a decision  was  adopted  by  the  following  vote  which  denied 
the  claim  of  the  employees : 

Ayes:  Messrs.  Higgins,  Hanger,  Elliott,  Baker,  and  Hooper. 

Noes : Messrs.  Wharton,  McMenimen,  Grable,  and  Morrow. 

At  the  oral  hearing  the  representatives  of  the  employees  cited  in- 
stances where  the  carrier  had  previously  granted  the  claim  of  the 
employees  for  a minimum  day’s  pay  where  local-freight  crews  made 
inside  turns  that  were  similar  to  the  inside  turn  made  in  the  dispute 
in  Docket  8270. 

The  decision  adopted  by  the  board  on  April  1,  1925,  in  which  the 
claims  of  the  employees  were  sustained,  was  in  accord  with  the  plain 
language  of  the  rule  and  practices  established  thereunder  by  the 
carrier,  and  there  was  no  justification  for  reversing  that  decision. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  in  this  case  the  under- 
signed desires  to  say  that  clearly  article  21  (b)  of  the  agreement 
quoted  in  the  decision  means  by  inside  turns  trips  made  between 
intermediate  points  of  a run  in  the  handling  of  two  or  more  trains 
over  a portion  of  the  district  between  terminals  for  the  purpose  of 
advancing  tonnage,  and  has  no  application  to  service  performed  as 
herein  referred  to.  On  the  many  roads  which  have  no  rule  similar 
to  article  21  (b)  of  this  carrier  inside  turns  are  paid  for  on  a con- 
tinuous-time or  mileage  basis. 

To  allow  100  miles  for  these  so-called  inside  turns  would  not  only 
in  effect  be  writing  a new  rule,  but  would  place  an  unwarranted 
burden  on  the  carrier  that  can  not  be  justified  from  any  reasonable 
viewpoint. 

Attention  is  directed  to  Decisions  No.  2723  (Y,  R.  L.  B.  855),  No. 
2793  (VI,  R.  L.  B.  35),  and  No.  2794  (VI,  R.  L.  B.  36),  involving 
claims  presented  by  representatives  of  enginemen  and  firemen  of  this 
carrier  who  have  the  same  rules  governing  payment  for  inside  turns, 
all  of  which  claims  were  very  properly  denied. 

Horace  Baker. 


DECISION  NO.  3260.— DOCKET  3271 

Chicago , III.,  April  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question . — Claim  for  100  miles  for  inside  turn  made  by  Conductor 
L.  F.  Burr  and  crew,  February  25,  1922,  from  Alexandria,  La.,  to 
milepost  197  and  return. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Conductor  Burr  and  crew  are  regularly  assigned  to 
local-freight  service  daily,  except  Sunday,  between  Boyce,  La.,  and  Bunkie,  La., 
a distance  of  46  miles.  On  February  25,  1922,  Conductor  Burr  and  crew  left 
Boyce  on  their  regular  local-freight  run,  and  on  arrival  at  Alexandria,  an 
intermediate  point,  they  received  instructions  to  pick  up  four  cars  of  gravel 
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and  return  to  milepost  197  and  unload  them.  The  crew  left  Alexandria  at 

10.45  a.  m.,  unloaded  gravel  at  milepost  197,  and  returned  to  Alexandria 

11.45  a.  m. ; the  distance  from  Alexandria  to  milepost  197  and  return  is  6 miles. 
The  crew  then  continued  on  the  regular  local-freight  assignment  to  Bunkie. 
Claim  was  made  for  100  miles  for  the  inside  turn  for  the  trip  from  Alexandria 
to  milepost  197  and  return,  and  100  miles  for  the  local-freight  trip,  which  was 
denied.  They  were  allowed  continuous  time  from  Boyce  to  Bunkie  for  the 
combined  services  instead. 

Article  21  (b)  of  the  agreement  reads  as  follows: 

“Regular  or  assigned  terminals  and  inside  turns. — (b)  Inside  turns  in 
through-freight  service  made  by  freight  crews  other  than  local  crews  will  be 
paid  for  on  basis  of  continuous  time  and  mileage  in  connection  with  trip  from 
terminal  to  terminal.  Crews  on  regularly  assigned  local  runs  making  inside 
turns  will  be  paid  a minimum  of  100  miles  for  each  such  turn. 

“Assigned  crews  required  to  make  trips  outside  of  their  assigned  limits  will 
be  paid  regular  rates  for  the  services  rendered,  with  a minimum  of  100  miles 
for  each  trip  so  made.  (The  term  ‘inside  turn’  is  understood  to  mean  turns 
made  between  intermediate  points.)” 

In  denying  this  claim  the  carrier  contends  that  the  inside-turn  rule  was 
intended  to  apply  only  when  a backward  movement  is  made  for  the  purpose 
of  advancing  tonnage. 

The  employees  contend  that  no  reference  is  made  in  article  21  (b)  of  the 
agreement  regarding  backward  movements  or  advancing  tonnage,  and  that 
Conductor  Burr  and  crew  are  entitled  to  100  miles  for  the  inside  turn  from 
Alexandria  to  milepost  197  and  return  to  Alexandria,  and  100  miles  for  their 
regular  local-freight  assignment,  under  article  21  (b),  which,  in  our  opinion, 
plainly  sustains  the  claim. 

Carrier's  position. — On  the  date  in  question  Conductor  Burr  was  instructed 
to  pick  up  four  cars  of  gravel  at  Alexandria  and  unload  west  of  the  Missouri 
Pacific  crossing  near  milepost  197,  or  about  3 miles  west  of  the  yard  limits 
at  Alexandria. 

The  employees  base  their  contention  on  article  21  (b)  of  the  agreement, 
which  is  quoted  in  their  statement. 

Article  21  (b),  known  as  the  inside-turn  rule,  was  negotiated  in  1917  on  a 
showing  made  by  the  employees  to  the  effect  that  a turn-around  local  run 
between  Fort  Worth,  Tex.,  and  Weatherford,  Tex.,  was  being  required  to 
make  a backward  movement  from  Iona,  Tex.,  to  Weatherford,  a distance  of 
17  miles,  for  the  purpose  of  advancing  tonnage,  this  movement  being  required 
to  consolidate  the  two  cuts  into  their  train  at  Iona  and  to  proceed  to  Fort 
Worth.  Article  21  (b)  was  negotiated  for  the  purpose  of  taking  care  of  such  a 
situation.  It  was  not  understood  to  be  applicable  except  when  the  backward 
movement  was  made  for  the  purpose  of  advancing  tonnage.  In  the  case  in 
question  the  unloading  of  the  four  cars  of  ballast  was  not  required  for  the 
purpose  of  advancing  tonnage. 

It  has  always  been  customary  on  the  Texas  & Pacific  Railway  to  require 
local  crews  to  load  or  unload  company  material  during  a trip  when  the  amount 
of  work  to  be  done  was  not  sufficient  to  warrant  running  a work  train.  It 
has  not  been  customary,  nor  was  it  ever  intended,  to  apply  article  21  (b)  to 
work  of  this  kind. 

Decision . — The  Railroad  Labor  Board  decides  that  the  move  in 
question  was  not  a turn  generally  understood  as  an  inside  turn.  The 
claim  of  the  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons : 

This  dispute  was  first  given  consideration  by  the  board  in  execu- 
tive session  of  April  1,  1925,  and  a decision  that  was  presented  by 
the  undersigned  sustaining  the  claim  of  the  employees  was  adopted 
by  the  following  vote: 

Ayes:  Messrs.  Morrow,  Grable,  McMenimen,  Wharton,  and 
Hanger. 


618 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3261] 


Noes : Messrs.  Baker,  Elliott,  and  Higgins. 

Absent:  Mr.  Hooper. 

At  the  executive  session  of  the  board  on  April  10,  1925,  Mr. 
Hooper  moved  that  the  action  taken  by  the  board  on  April  1,  1925, 
in  connection  with  this  dispute  be  reconsidered,  and  in  reconsidering 
the  dispute  a decision  was  adopted  by  the  following  vote,  which 
denied  the  claim  of  the  employees : 

Ayes:  Messrs.  Higgins,  Hanger,  Elliott,  Baker,  and  Hooper. 

Noes:  Messrs.  Wharton,  McMenimen,  Grable,  and  Morrow. 

At  the  oral  hearing  the  representatives  of  the  employees  cited 
instances  where  the  carrier  had  previously  granted  the  claim  of  the 
employees  for  a minimum  day’s  pay  where  local-freight  crews  made 
inside  turns  that  were  similar  to  the  inside  turn  made  in  the  dispute 
in  Docket  3271. 

The  decision  adopted  by  the  board  on  April  1,  1925,  in  which  the 
claim  of  the  employees  was  sustained,  was  in  accord  with  the  plain 
language  of  the  rule  and  practices  established  thereunder  by  the 
carrier,  and  there  was  no  justification  for  reversing  that  decision. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  in  this  case  the  under- 
signed desires  to  say  that  clearly  article  21  (5)  of  the  agreement 
quoted  in  the  decision  means  by  inside  turns  trips  made  between 
intermediate  points  of  a run  in  the  handling  of  two  or  more  trains 
over  a portion  of  the  district  between  terminals  for  the  purpose  of 
advancing  tonnage,  and  has  no  application  to  service  performed  as 
herein  referred  to.  On  the  many  roads  which  have  no  rule  similar 
to  article  21  (b)  of  this  carrier,  inside  turns  are  paid  for  on  a 
continuous-time  or  mileage  basis. 

To  allow  100  miles  for  these  so-called  inside  turns  would  not  only 
in  effect  be  writing  a new  rule  but  would  place  an  unwarranted 
burden  on  the  carrier  that  can  not  be  justified  from  any  reasonable 
viewpoint. 

Attention  is  directed  to  Decisions  No.  2723  (V,  R.  L.  B.  855), 
No.  2793  (VI,  R.  L.  B.  35),  and  No.  2794  (YI,  R.  L.  B.  36),  involv- 
ing claims  presented  by  representatives  of  enginemen  and  firemen 
of  this  carrier  who  have  the  same  rules  governing  payment  for 
inside  turns,  all  of  which  claims  were  very  properly  denied. 

Horace  Baker. 


DECISION  NO.  3261.— DOCKET  3272 

Chicago,  III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  two  days’  pay  at  local  rates  for  D.  H.  Van 
Hess,  brakeman,  February  1 and  2,  1922,  on  account  of  having  been 
held  at  Crowley,  La.,  and  not  having  been  used  on  his  regular 
assignment. 
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Statement. — The  submission  contained  the  following: 

Employees’  position. — Brakeman  Van  Hess  was  displaced  by  a senior  man, 
and  he  therefore  exercised  his  seniority  in  accordance  with  article  20  (d) 
and  displaced  the  junior  man  on  the  Crowley-Addis  local-freight  run,  report- 
ing for  same  at  Crowley,  the  home  terminal  of  the  run,  January  31,  1922. 

On  January  31  this  local-freight  train  had  an  accident  and  was  tied  up  at 
Melville,  a distance  of  57  miles  from  Crowley. 

On  February  1 the  crew  was  turned  and  run  from  Melville,  La.,  to  Addis, 
La.  On  February  2 the  crew  was  run  from  Addis  to  Crowley.  During  the 
performance  of  the  local  crew  on  February  1 and  2,  Brakeman  Van  Hess  re- 
mained at  Crowley  waiting  for  the  crew  to  arrive.  No  service  was  performed 
by  Brakeman  Van  Hess  on  February  1 and  2.  Claim  was  made  for  two 
days’  pay  at  local  rates  on  account  of  having  been  held  at  Crowley,  which 
was  denied.  Displacements  under  article  20  (d)  are  made  at  the  home  ter- 
minal of  the  run  chosen. 

Article  20  (d)  of  agreement  reads  as  follows: 

“ Bulletin  boards,  bulletining  runs,  and  rights  of  trainmen. — (d)  Under  this 
article  the  assignment  of  men  should  be  made  promptly  and  without  tech- 
nical delay. 

“In  any  of  the  positions  in  either  branch  of  train  service  (passenger, 
mixed,  cane,  local,  through-freight  or  work-train,  conductors,  brakemen,  or 
baggagemen),  having  secured  a regular  position  of  which  they  are  deprived 
through  no  fault  of  their  own  will  in  • that  case  be  assigned  to  the  run  of 
their  choice  held  by  younger  men.  This  provision  not  to  apply  to  a con- 
ductor leaving  work-train  service  who  has  been  assigned  to  same  less  than 
60  days.” 

Article  22  of  the  agreement  reads  in  part  as  follows : 

“ Compensation  for  lost  time  for  crews  in  local,  mixed,  dodger,  cane-train 
and  work-train  service. — (a)  Crews  assigned  to  local,  mixed,  dodger,  cane-train 
and  work-train  service  who  are  ready  for  service  the  entire  month  and  who  do 
not  lay  off  of  their  own  accord  will  be  paid  a minimum  day  when  not  used 
on  their  regular  assignment  * * *. 

“(b)  Crews  covered  by  this  article  whose  runs  may  be  temporarily  discon- 
tinued will  receive  pay  until  given  notice  by  the  company  that  their  services 
will  not  be  required  on  such  runs  until  such  runs  are  restored.” 

Article  43  (a)  of  the  agreement  reads  as  follows: 

“ Held  subject  to  orders  attending  court  giving  deposition  and  attending  in- 
vestigation.— (a)  When  an  employee  is  held  subject  to  orders  he  will  be  paid 
one  day  for  each  calendar  day  so  held.” 

The  employees  contend  that  Brakeman  Van  Hess  is  entitled  to  two  days’  pay 
at  local  rates  for  February  1 and  2 on  account  of  having  been  held  at  Crowley, 
the  home  terminal  of  the  run,  waiting  for  the  crew  to  arrive  on  which  he  made 
displacement.  The  crew  was  due  at  Crowley  January  31,  but  did  not  arrive 
until  February  2,  resulting  in  Brakeman  Van  Hess  losing  those  two  days  for 
which  claim  is  made  under  articles  22  (a)  and  (b)  and  43  (a)  of  the  agree- 
ment. 

Carrier's  position. — Brakeman  Van  Hess  at  the  time  had  been  displaced  from 
a run  by  the  exercise  of  seniority  of  a senior  brakeman,  and  was  exercising  his 
seniority  in  bumping  on  to  the  Crowley-Addis  local  run.  The  home  terminal  of 
this  run  was  Crowley. 

Brakeman  Van  Hess  reported  for  service  on  this  run  out  of  Crowley  on 
January  31.  The  crew  was  due  to  arrive  at  that  point  on  the  evening  of 
January  31,  and  was  due  out  of  Crowley  on  the  following  day,  or  February  1. 
An  accident  occurred  on  the  line  that  prevented  the  local  from  reaching  Crow- 
ley, making  it  necessary  for  the  cfew  to  be  turned  back  from  the  point  of  acci- 
dent. It  did  not  reach  Crowley  until  the  evening  of  February  2,  and  left 
Crowley  on  the  morning  of  February  3. 

Brakeman  Van  Hess  was  placed  on  the  run  of  his  choice  as  soon  as  it  arrived 
at  Crowley,  the  home  terminal,  and  went  out  on  the  next  trip. 

Article  20  (c)  of  the  schedule  reads  as  follows: 

“Bulletin  boards  bulletining  runs  and  rights  of  trainmen. — (c)  Rights  of 
brakeman  will  begin  with  date  of  first  trip,  and  they  will  have  choice  of  runs 
to  which  their  age  and  merit  entitles  them.” 

Brakeman  Van  Hess  was  exercising  his  seniority  under  the  above  rule. 
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The  employees  quote  article  22  (a)  and  (6)  of  the  agreement  to  support  their 
contention.  They  also  cite  article  43  (a)  in  support  of  their  claim,  which  reads 
as  follows: 

“Held  subject  to  orders,  attending  court,  giving  deposition,  and  attending 
investigation. — (a)  When  an  employee  is  held  subject  to  orders,  he  will  be  paid 
one  day  for  each  calendar  day  so  held.” 

It  is  our  position  that  the  above  rule  is  not  at  all  applicable  in  this  case,  as 
Brakeman  Van  Hess  was  merely  exercising  his  seniority  in  going  to  Crowley 
from  Gouldsboro,  the  regular  home  terminal,  to  place  himself  on  the  Crowley- 
Addis  run,  and  he  was  not  in  any  manner  held  subject  to  orders.  He  could  not 
under  the  practices  that  the  general  chairman  of  the  Brotherhood  of  Railroad 
Trainmen  insist  upon  displace  a brakeman  on  the  run  at  a point  other  than  the 
home  terminal  of  the  run.  He  was  placed  on  the  run  as  soon  as  it  arrived  at 
Crowley,  the  home  terminal,  after  he  reported  for  duty  at  that  point. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3262.— DOCKET  3273 

Chicago,  III.,  April  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  pay  from  time  required  to  report  for  duty  at 
Donaldson ville,  La.,  for  Brakeman  J.  Ridge  and  others  from  Novem- 
ber 10  to  December  15,  1921,  inclusive. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — Brakeman  Ridge  and  others  were  regularly  assigned 
to  so-called  spur-train  service  between  Goldsboro,  La.,  and  Donaldsonville,  a 
distance  of  64  miles,  from  November  10  to  December  15,  1921,  inclusive.  At 
Donaldsonville  these  men  reported  for  duty  30  minutes  before  the  departure  of 
the  train.  Claim  was  made  for  pay  from  time  the  crews  reported  for  duty 
until  they  were  relieved  from  duty  at  the  end  of  the  trip.  They  were  allowed 
pay  from  the  time  set  to  depart  until  they  were  relieved  at  the  end  of  the  trip 
instead.  No  negotiations  were  held  between  the  officials  and  employees  regard- 
ing a change  in  schedule  requirements  whereby  crews  must  report  for  duty  30 
minutes  prior  to  time  set  for  departure  of  trains. 

Article  11  of  the  agreement  reads  as  follows : 

“Calling  of  train  crews. — (a)  Trainmen  within  1 mile  of  division  or  ter- 
minal station  will  be  called  by  caller,  who  will  be  provided  with  a book  in 
which  the  men  called  will  enter  their  names,  together  with  the  time  they  are 
called.  Freight  trainmen  will  be  called  as  near  as  possible  1 hour  and  30  min- 
utes and  passenger  trainmen  1 hour  before  time  set  for  departure. 

“(6)  Under  this  article  trainmen  are  required  to  be  at  their  trains,  ready 
for  service,  30  minutes  before  time  set  for  departure;  and  in  all  classes  of 
service  other  than  passenger,  trainmen’s  time  will  commence  at  the  time  they 
are  required  to  report  for  duty  and  shall  continue  until  they  are  relieved  from 
duty. 

“ Note. — It  is  to  be  understood  that  the  preparatory  time  may  be  changed 
through  negotiation  with  the  committees  whenever  it  can  be  shown  that  a 
necessity  for  so  doing  exists.” 

The  employees  contend  that  Brakeman  Ridge  and  others  were  required  to 
report  for  service  30  minutes  before  the  time  set  for  the  departure  of  their 
train  under  Article  II,  and  that  the  same  article  provides  that  their  time  will 
commence  at  the  time  they  are  required  to  report  for  duty  and  will  continue 
until  they  are  relieved  from  duty,  and  that  Brakeman  Ridge  and  others  are 
entitled  to  the  time  as  claimed. 

Carrier's  position. — We  are  not  in  agreement  with  the  employees  with  ref- 
erence to  the  time  this  crew  was  required  to  report  for  duty  at  Donaldsonville. 
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It  has  been  customary  for  years  on  the  Texas  & Pacific  Railway  in  calling 
cane  trains  at  outside  points  to  require  them  to  report  to  go  to  work  instead 
of  giving  them  a departing  time  at  the  time  of  call,  following  which  they  do 
any  necessary  work  required  in  getting  their  trains  ready,  after  which  they 
report  to  the  dispatcher  “ready  to  go.”  They  usually  furnish  the  dispatcher 
advance  notice  as  to  about  what  time  they  will  be  ready  to  go.  This  practice 
has  been  well  understood  in  the  past  with  cane  trains  leaving  from  points 
other  than  regular  terminals  or  points  at  which  no  switch  engines  are 
employed. 

Article  11  of  the  agreement,  quoted  in  the  employees’  position,  is  also  well 
understood.  It  applies  at  regular  terminals;  that  is  to  say,  the  crews  are 
notified  at  call  time  of  the  time  set  for  departure  of  their  trains,  and  they  are 
required  to  be  on  duty  30  minutes  prior  to  that  time. 

We  concede  that  the  brakemen  in  question  are  entitled  to  have  their  time 
start  at  the  time  they  are  actually  required  to  go  on  duty,  which  was  made 
clear  in  the  assistant  general  manager’s  letter  of  February  5,  1923,  addressed 
to  General  Chairman  Smith,  which  has  been  filed. 

You  will  also  note  from  the  statement  of  Engine  Watchman  Clarence  Hudson, 
who  called  these  brakemen,  to  Agent  Mattingly,  Donaldsonville,  that  they  did 
not  go  on  duty  until  the  time  they  were  called  for,  or,  in  other  words,  called 
to  go  to  work.  This  statement  is  also  corroborated  by  the  statement  of  Agent 
L.  B.  Mattingly. 

There  was  also  submitted  a statement  of  the  time  the  brakemen  were  called 
for  this  run  at  Donaldsonville  from  November  8 to  December  22,  1921,  and 
from  which  it  will  be  noted  that  preparatory  time  was  claimed  by  this  crew 
only  on  November  8,  10,  and  12. 

It  will  be  noted,  too,  that  in  every  instance  this  crew  was  from  15  minutes 
to  1 hour  and  25  minutes  getting  out  after  it  reported  for  duty,  except  on 
November  10,  on  which  date  the  crew  got  out  in  five  minutes  after  it  went  on 
duty,  which  we  believe  will  demonstrate  fully  that  these  brakemen  did  not 
report  30  minutes  prior  to  the  time  called  for. 

Our  position  is  that  the  brakemen  in  question  are  entitled  to  have  their  time 
start  at  the  actual  time  required  to  report  for  duty. 

Opinion. — There  is  no  difference  of  opinion  between  the  carrier 
and  the  employees  as  to  the  rule  in  question. 

Decision—  The  Railroad  Labor  Board  decides  that  under  the  evi- 
dence submitted  in  this  case  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3263.— DOCKET  3260 

Chicago,  III.,  April  2,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  100  miles  at  through-freight  rates  for  Con- 
ductor Lehman  and  crew  September  8,  1922,  instead  of  the  50  miles, 
which  were  allowed. 

Statement. — The  submission  contained  the  following : 

Employees'  position. — Conductor  Lehman  and  crew  were  called  September  8, 
1922,  for  extra  308  west  for  9.45  a.  m.,  reported  for  duty  at  9.15  a.  m.,  departed 
at  10.45  a.  m.,  and  after  moving  the  train  about  two  train  lengths  the  engine 
failed  and  the  train  was  pulled  back  into  the  yard  by  the  yard  crew.  The 
crew  was  released  at  11.30  a.  m.  The  total  time  on  duty  was  2 hours  and  15 
• minutes.  Claim  was  made  for  100  miles  under  paragraph  ( a ) of  article  6,  but 
the  crew  was  allowed  50  miles  instead  under  article  15. 

Article  6 (a)  of  the  agreement  reads  as  follows: 

“ Basic  day,  overtime,  and  combination  rule. — (a)  In  all  road  service  except 
passenger  service,  100  miles  or  less,  8 hours  or  less  (straight  away  of  turn 
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around),  shall  constitute  a day’s  work.  Miles  in  excess  of  100  will  be  paid  for 
at  the  mileage  rates  provided.” 

Article  15  of  the  agreement  reads  as  follows : 

“Crews  called  and  relieved.— {a)  When  crews  are  called  and  for  any 
reason  not  their  own  fault  they  fail  to  go  out,  they  will  be  paid  as  follows : 

“ If  held  on  duty  less  than  four  hours  and  relieved,  they  will  be  paid  one-  . 
half  day  and  stand  first  out.  If  held  on  duty  four  hours  and  relieved,  they 
will  be  paid  one  day  and  go  out  behind  other  crews  at  that  point.” 

The  employees  contend  that  Conductor  Lehman  and  crew  are  entitled  to  100 
miles  for  the  service  performed  September  8,  1922,  under  paragraph  (a)  of 
article  6,  and  that  article  15  does  not  apply  when  service  is  performed. 

The  employees  desire  to  call  the  board’s  attention  to  Decisions  No.  248 
(case  355)  and  No.  375  (case  407),  Train  Service  Board  of  Adjustment  for 
the  Western  Region ; also  Docket  44,  Train  Service  Board  of  Adjustment  for 
the  Southeastern  Region,  which  we  believe  have  a bearing  upon  the  principle 
involved. 

Carrier's  position. — The  general  manager’s  letter,  dated  March  9,  1923, 
our  file  T 5434,  case  No.  23,  addressed  to  Messrs.  F.  H.  Nemitz  and  S.  R. 
Harvey,  vice  presidents,  Order  of  Railway  Conductors  and  Brotherhood  of 
Railroad  Trainmen,  respectively,  which  sets  up  the  carrier’s  position,  reads  as 
follows : 

“ Referring  to  our  conference  of  February  27-March  6,  at  which  we  dis- 
cussed the  claim  of  Conductor  Lehman  for  100  miles  in  lieu  of  50  miles’  pay 
January  23  at  Gouldsboro  : 

“ Conductor  Lehman  and  crew  were  called  at  Gouldsboro  for  9.45  a.  m., 
started  to  pull  out  at  10.45  a.  m.,  and  while  pulling  out  the  engine  broke 
down  after  the  train  had  moved  about  a train  length  and  a half,  whereupon 
the  crew  was  released  shortly  afterwards,  or  at  11.15  a.  m.  The  total  time  on 
duty  was  two  hours. 

“ Your  contention  is  that  a crew  can  not  be  paid  less  than  100  miles  when- 
ever they  go  on  duty  and  perform  any  service. 

“ Our  position  is  that  article  15  of  the  schedule  as  above  quoted  is  applicable. 

“ Inasmuch  as  this  crew  was  called  and  did  not  go  out  and  was  released 
in  less  than  four  hours,  they  are  entitled,  under  the  article  above  referred  to, 
to  50  miles’  pay  and  stand  first  out.  They  were  paid  accordingly. 

“ Claim  declined.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  Railroad  Labor 
Board  in  this  case  for  the  following  reasons : 

This  crew  was  called  and  failed  to  go  out;  therefore,  under  the 
provisions  of  article  15,  quoted  above,  the  50  miles,  or  one-half  day, 
as  allowed  by  the  carrier  was  proper  compensation,  as  the  crew  was 
held  on  duty  and  relieved  before  the  expiration  of  a 4-hour  period. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

Conductor  Lehman  and  crew  performed  service  from  9.15  a.  m. 
until  11.30  a.  m.,  or  2 hours  and  15  minutes.  Paragraph  ( a ),  article 
6,  of  the  agreement,  provides  that  service  of  100  miles  or  less,  8 hours 
or  less,  shall  constitute  a day’s  work,  and  as  this  crew  performed 
service  for  2 hours  and  15  minutes  it  is  entitled  to  a minimum  day  of 
100  miles  under  that  rule. 

Article  15  of  the  agreement  applies  to  cases  where  crews  are  called 
and  held  on  duty  without  performing  any  actual  service. 
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The  carrier  recognized  the  fact  that  paragraph  (a)  of  article  6 re- 
quired that  crews  be  paid  a minimum  day  when  they  performed  any 
service,  as  is  evidenced  by  the  following  letter  which  was  written  to 
the  general  chairmen  of  the  committees  representing  the  conductors 
and  trainmen  on  a case  where  the  crew  moved  the  train  for  about  a 
quarter  of  a mile : 

February  25,  1915. 

Messrs.  Bogert  and  Gaylor: 

Claim  for  time  for  Conductor  G.  S.  Bundy,  who  was  used  and  released  on 
August  29,  this  case  occurring  in  Fort  Worth  terminals  to  T.  C.  division  crew. 

It  was  agreed  that  as  this  train  moved  out  of  the  train  yard  to  the  north 
yard  and  remained  there  before  he  was  released  he  is  entitled  to  the  claim  and 
same  is  allowed. 

J.  E.  Taussig, 

General  Superintendent. 

The  decision  of  the  majority  of  the  Railroad  Labor  Board  is  in 
accord  with  the  rules  of  the  agreement  and  practices  established  by 
the  carrier. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3264.— DOCKET  3274 

Chicago,  III.,  April  2,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  the  restoration  of  the  third  baggageman  on 
trains  Nos.  4 and  23  between  Fort  Worth,  Tex.,  and  Sweetwater, 
Tex.,  and  claim  for  the  difference  between  the  amounts  that  have 
been  paid  the  two  baggagemen  assigned  since  May  11,  1922,  on 
the  basis  of  actual  mileage  run,  and  the  monthly  money  guaranty 
that  would  have  been  paid  the  three  baggagemen  had  their  assign- 
ments remained  as  they  existed  January  1,  1919. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — For  several  years  prior  to  January  1,  1919,  and  until 
May  11,  1922,  passenger  trains  Nos.  4 and  23  between  Fort  Worth  and  Sweet- 
water, a distance  of  202  miles,  were  handled  by  three  baggagemen,  working 
from  Fort  Worth  to  Sweetwater  the  first  day,  from  Sweetwater  to  Fort  Worth 
the  second  day,  and  lay-over  the  third,  etc.,  making  20  round  trips,  or  4,040 
miles  in  a month  of  30  days,  for  which  each  was  paid  the  monthly  money 
guaranty  as  provided  by  article  2 of  the  agreement. 

On  May  11,  1922,  one  baggageman  was  discontinued,  and  the  runs  were 
thereafter  handled  by  two  baggagemen  working  daily,  making  6,060  miles  in 
a month  of  30  days.  Prior  to  this  change  the  carrier  paid  $410.40  a month  to 
the  three  baggagemen  handling  this  service.  The  guaranty  per  month  is 
$136.80.  Since  the  change  the  carrier  is  paying  $368.45  each  month  of  30  days 
to  the  two  baggagemen  handling  the  service,  resulting  in  a difference  of  $41.95 
a month,  for  which  claim  was  made,  but  denied.  The  claim  for  the  restoration 
of  the  third  baggageman  was  also  denied. 

The  fifth  paragraph  of  article  2 (c)  reads  as  follows: 

“ Reduction  in  crews  or  increases  in  mileage  in  passenger  service  from 
assignments  in  effect  January  1,  1919,  shall  not  be  made  for  the  purpose  of 
offsetting  these  increases  in  wages,  but  nothing  in  this  order  is  understood  to 
prevent  adjustment  of  runs  in  short  turnaround  and  suburban  service  that  are 
paid  under  the  minimum  rules  for  the  purpose  of  avoiding  payment  of  excess 
mileage  or  overtime  that  would  accrue  under  these  rules,  without  reducing  the 
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number  of  crews.  Such  runs  may  be  rearranged,  extended,  or  have  mileage 
changed  by  addition  of  new  train  service;  separate  pools  or  assignments  may 
be  segregated  or  divided,  provided  that  crews  are  not  taken  off  or  reduced  in 
number.  Added  mileage  up  to  mileage  equaling  the  mileage  rate  divided 
into  the  guaranteed  daily  rate  does  not  change,  take  from,  or  add  to  the 
minimum  day’s  pay,  and  this  added  mileage  is  not  to  be  construed  as  ‘ increase 
in  mileage  ’ within  the  meaning  of  this  article.” 

The  employees  contend  that  the  carrier  was  not  within  its  rights  under  the 
fifth  paragraph  of  article  2 (c)  in  taking  off  one  baggageman  and  increasing 
the  mileage  on  the  two  baggagemen  remaining  on  the  runs ; that  the  assign- 
ments of  baggagemen  in  effect  January  1,  1919,  should  be  restored ; and  that 
the  difference  between  the  amounts  that  have  been  paid  the  two  baggagemen 
since  May  11,  1922,  on  an  actual  mileage  basis  and  the  monthly  money 
guaranty  that  would  have  been  paid  the  three  baggagemen  had  their  assign- 
ments remained  as  they  existed  January  1,  1919,  should  be  allowed. 

The  employees  desire  to  call  the  board’s  attention  to  decisions  on  cases 
Nos.  27/215  and  27/303  by  Board  of  Adjustment  No.  1,  and  case  16-99  shown 
in  settlements  on  Supplements  15  and  16  to  General  Order  No.  27  arrived  at 
with  representatives  of  the  Director  General  of  Railroads  which,  in  our 
opinion,  have  a bearing  on  the  principle  involved. 

Carrier's  position. — On  May  11,  1922,  the  number  of  baggagemen  on  trains 
Nos.  4 and  23  between  Fort  Worth  and  Sweetwater,  a distance  of  202  miles, 
was  reduced  from  three  to  two.  For  some  time  prior  to  the  above-mentioned 
date  three  baggagemen  had  been  assigned  to  this  run ; there  have  never  been 
more  than  two  train  crews  assigned  to  this  run.  It  was  found  on  investigation 
that  three  baggagemen  were  unnecessary ; that  two  would  be  entirely  sufficient 
to  take  care  of  the  assignment. 

The  employees’  contention  is  that  the  fifth  paragraph  of  article  2 (c), 
which  is  quoted  in  their  statement,  would  prohibit  the  carrier  from  in  any 
manner  reducing  the  number  of  baggagemen  on  this  run. 

Our  position  is  that  the  number  of  baggagemen  was  reduced  from  three  to 
two  to  correspond  with  the  number  of  train  crews  assigned  to  the  service; 
that  it  was  found  at  the  time  that  there  was  no  necessity  whatever  of  con- 
tinuing three  baggagemen  on  the  run ; and  that  to  do  so  incurred  an  unneces- 
sary expense  to  the  carrier  contrary  to  the  transportation  act,  1920,  requiring 
economical  operation. 

We  do  not  feel  that  the  fifth  paragraph  of  article  2 (c),  which  came  to  us 
in  Supplement  16  to  General  Order  No.  27,  contemplated  that  the  number  of 
men  on  a run  could  not  be  reduced  even  though  a less  number  would  be  entirely 
sufficient  to  handle  the  situation. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3265.— DOCKET  3596 

Chicago,  III.,  April  3,  1925 

Railroad  Yardmasters  of  America  v.  Boston  & Maine  Railroad 

Question. — (a)  Shall  rule  11  of  the  present  agreement  be  changed 
to  read,  “ The  work  period  of  general  yardmasters,  assistant  general 
yardmasters,  yardmasters  and  assistant  yardmasters  shall  be  eight 
hours,  and  shall  not  exceed  eight  hours  except  in  cases  of  emer- 
gency ” ? 

(b)  Shall  the  wages  now  paid  the  class  of  yardmasters  designated 
by  this  carrier  as  assistant  yardmasters  be  increased? 

Statement. — In  November,  1921,  an  agreement  was  negotiated  by 
representatives  of  the  Boston  & Maine  Railroad  and  the  Railroad 
Yardmasters  of  America  to  govern  rates  of  pay  and  working  condi- 
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tions  of  vardmasters.  On  April  16,  1923,  the  duly  accredited  repre- 
sentatives of  the  Railroad  Yardmasters  of  America  served  notice  on 
the  carrier,  as  required  by  the  schedule,  of  a desire  to  change  certain 
rules.  Conferences  were  held  and  a settlement  reached  on  all  ques- 
tions except  in  connection  wfith  rule  11  and  rates  for  assistant  yard- 
masters. 

The  organization  requests  that  their  proposed  rule  11  be  approved 
or  that  the  board  reaffirm  the  rule  appearing  in  Decision  No.  1266 
(III,  R.  L.  B.  765) ; also,  that  the  rate  of  pay  of  assistant  yard- 
masters  be  increased  to  a minimum  of  $200  a month. 

The  carrier  states  that  general  yardmasters,  assistant  general  yard- 
masters,  and  yardmasters  are  generally  required  to  work  more  than 
eight  hours  a day,  and  that  their  present  rates  of  pay  were  fixed  with 
the  fact  in  mind  that  they  were  working  longer  hours  than  many 
other  classes  of  employees  and  received  a monthly  rate  without  over- 
time. Therefore,  the  carrier  declined  to  agree  to  a request  for  the 
eight-hour  day  unless  a downward  revision  of  rates  was  also  con- 
sidered. 

In  so  far  as  the  rates  of  pay  of  assistant  yardmasters  are  concerned 
the  carrier  states  that  at  the  end  of  Federal  control  assistant  yard- 
masters  who  normally  work  eight  hours  a day  were  being  paid  $175 
a month  without  overtime  regardless  of  the  fact  that  as  occasion  de- 
manded they  worked  some  overtime.  Effective  May  1,  1920,  these 
assistant  yardmasters  were  granted  an  increase  of  $35  a month, 
making  their  rate  $210  a month,  whereas  if  section  2,  Article  XI  of 
Decision  No.  2 (I,  R.  L.  B.  13)  had  been  applied  on  the  basis  of  sec- 
tion 3,  Article  XIII  of  that  decision,  the  increase  allowed  would  have 
been  $30.60  a month  (201X15)  or  $4.40  a month  less  increase  than 
they  were  actually  getting.  Effective  July  1,  1921,  the  rates  of  pay 
were  reduced  from  $210  to  $193.68,  or  $16.32  a month  (204X8)  on  the 
basis  of  Decision  No.  147.  (II,  R.  L.  B.  133.)  It  is  contended  that 
there  has  been  no  change  in  the  factors  to  be  considered  by  the 
board  in  fixing  just  and  reasonable  wages  which  warrants #any  change 
in  the  present  monthly  rate. 

Decision. — The  Railroad  Labor  Board  decides  that  effective  April 
1, 1925 : 

(a)  The  rules  tentatively  agreed  upon  by  the  employees  and  the 
carrier  shall  be  placed  in  effect. 

(b)  The  work  of  general  yardmasters  (except  general  yardmasters 
referred  to  in  Ex  parte  No.  72  of  the  Interstate  Commerce  Commis- 
sion), assistant  general  yardmasters,  yardmasters,  and  assistant  yard- 
masters  shall  be  eight  hours  a day  and  shall  not  exceed  eight  hours 
except  in  cases  of  emergency.  This  decision  does  not  attempt  to  fix 
the  rate  of  pay  for  general  yardmasters,  assistant  general  yard- 
masters,  and  yardmasters,  for  the  reason  that  this  question  has  not 
been  presented  in  this  dispute. 

( c ) Rates  of  pay  of  assistant  yardmasters  shall  be  increased  to  a 
minimum  of  $200  a month. 

This  decision  shall  not  be  construed  as  affecting  general  yard- 
masters  classified  as  officials  under  Ex  parte  No.  72  of  the  Interstate 
Commerce  Commission  of  November,  1920. 
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DECISION  NO.  3266.— DOCKETS  4469,  4485,  4525 

Chicago,  III.,  April  S,  1925 

Order  of  Railroad  Telegraphers  v.  Great  Northern  Railway  Co.  et  al. 

Subject  of  the  dispute. — This  decision  is  upon  a controversy  or  dis- 
pute between  the  carriers  named  below  and  the  classes  of  employees 
named  herein  represented  by  the  Order  of  Eailroad  Telegraphers. 
The  subject  matter  of  the  dispute  is  what  shall  constitute  just  and 
reasonable  rates  of  pay  and  rules  governing  working  conditions  and 
includes  requests  of  the  employees  for  adjustment  of  various  in- 
equalities. The  employees  are  not  seeking  a horizontal  wage  increase, 
but  are  requesting  that  the  increases  be  distributed  as  mutually 
agreed  upon  by  the  representatives  of  the  employees  and  the  carriers. 

Parties  to  the  dispute. — The  organization  and  carriers,  parties 
hereto,  are  as  follows: 

1.  ORGANIZATION 

Order  of  Eailroad  Telegraphers. 

2.  CARRIERS 

Great  Northern  Eailway  Co. 

Northern  Pacific  Eailway  Co. 

Union  Pacific  Eailroad  Co. 

St.  Joseph  & Grand  Island  Eailway  Co. 

Nature  of  the  proceedings. — In  conformity  with  the  provisions  of 
the  transportation  act  1920,  the  carriers  and  employees  named  herein 
have  held  or  attempted  to  hold  conferences  on  the  subject  matter  of 
this  dispute,  and  all  controversies  not  having  been  decided  in  such 
conferences  were  referred  to  the  Eailroad  Labor  Board  for  decision. 

Statement. — Heretofore,  under  both  Federal  control  and  the  de- 
cisions of  the  Eailroad  Labor  Board,  the  wage  adjustments  of  this 
class  of  employees  have  been  horizontal  increases  or  decreases.  Dur- 
ing this  entire  period  it  has  been  claimed  by  the  employees  that 
unjust  inequalities  in  rates  of  pay  exist  as  between  comparable  car- 
riers and  as  between  comparable  positions  on  the  same  railway.  The 
board  after  making  a painstaking  study  of  the  wages  of  this  class 
of  employees,  and  particularly  of  the  inequalities  complained  of, 
finds  that  the  inequalities  alleged  by  the  employees  to  exist  do  in  fact 
prevail.  In  endeavoring  to  correct  the  inequalities  referred  to, 
standardization  of  the  wages  of  this  class  of  employees  is  not  at- 
tempted, nor  is  such  a condition  deemed  either  practical  or  just. 
The  board  has  increased  the  rates  with  a view  of  bringing  them  in 
harmony  with  rates  on  comparable  carriers  and  to  the  end  that  the 
employees  may  receive  just  and  reasonable  wages. 

The  task  of  establishing  a proper  relationship  between  the  rates  of 
pay  for  different  positions  on  the  same  carrier  has  not  been  under- 
taken by  the  board,  but  a method  is  provided  by  which  certain  of 
the  carriers  and  the  employees  can  agree  upon  such  adjustments 
within  the  limits  of  the  increases  herein  granted. 

Very  soon  after  the  organization  of  the  Eailroad  Labor  Board 
disputes  involving  practically  the  entire  schedule  of  rules  of  this 
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and  many  other  classes  of  railway  employees  were  submitted  to  the 
board.  Effective  March  16,  1922,  Decision  No.  757  (III,  R.  L.  B. 
156)  was  rendered,  promulgating  rules  and  working  conditions  for 
the  class  of  employees  herein  involved.  Reconsideration  of  certain 
of  these  rules  was  requested  by  the  employees,  and,  effective  Novem- 
ber 16,  1923,  Decision  No.  2025  (IY,  R.  L.  B.  739)  was  promulgated, 
in  which  changes  were  made  in  certain  of  the  rules. 

Effective  April  16,  1924,  Decision  No.  2374  (V,  R.  L.  B.  344)  was 
rendered  promulgating  rules  governing  certain  questions  not  decided 
by  Decisions  Nos.  757  and  2025.  In  the  present  case  there  is  a dispute 
between  one  of  the  carriers  and  their  employees  as  to  rules  involving 
a request  of  the  employees  that  certain  rules  of  the  existing  schedule 
should  be  revised  and  certain  new  rules  incorporated  in  the  schedule. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
presented  that  the  following  is  just  and  reasonable  and  shall  apply 
to  each  of  the  carriers  parties  to  this  decision  in  so  far  as  any  particu- 
lar rule  or  question  of  wages  is  shown  by  the  respective  submission 
to  be  in  dispute. 

Article  I. — Wages 

Each  of  the  carriers  party  to  this  dispute  named  below  shall  make 
increases  in  the  existing  rates  of  pay  for  the  specific  classes  named  in 
amounts  hereinafter  specified  in  the  schedule  of  increases. 

CLASSES  OF  EMPLOYEES  AFFECTED 

Sec.  1.  Telegraphers,  telephone  operators  (except  switchboard 
operators),  agents  (except  agents  at  small  nontelegraph  stations,  as 
referred  to  in  section  2,  Article  Y,  of  Decision  No.  2 (I,  R.  L.  B. 
13)),  agent  telegraphers,  agent  telephoners,  towermen,  levermen, 
tower  and  train  directors,  block  operators,  and  staffmen. 

Sec.  2.  Agents  at  small  nontelegraph  stations  as  referred  to  in 
section  2,  Article  Y,  of  Decision  No.  2. 

SCHEDULE  OF  INCREASES 


Great  Northern  Railway  Co. : 

Sec.  1 2 cents  per  hour. 

Sec.  2 No  increase. 

Northern  Pacific  Railway  Co. : 

Sec.  1 No  increase. 

Sec.  2 No  increase. 

Union  Pacific  Railroad  Co. : 

St.  Joseph  & Grand  Island  Railway  Co. — 

Sec.  1 2 cents  per  hour. 

Sec.  2 No  increase. 


Article  II. — Rules 

The  various  disputed  rules  involved  in  submission  from  the  Union 
Pacific  Railroad  Co.  and  the  St.  Joseph  & Grand  Island  Railway 
Co.  are  remanded  to  the  parties  for  further  conference. 

The  Railroad  Labor  Board  in  Decisions  Nos.  757,  2025,  and  2374 
passed  upon  questions  in  dispute  on  other  carriers  similar  to  some 
of  the  questions  in  dispute  on  this  road,  and  it  is  believed  that  by 
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reason  of  action  already  taken  by  the  board  in  such  decisions  and 
by  reason  of  the  increases  in  rates  of  pay  authorized  in  this  decision 
the  representatives  of  the  employees  and  carrier  will  be  able  to 
agree  upon  a proper  disposition  of  all  or  a portion  of  the  rules  in 
dispute. 

Any  rules  upon  which  an  agreement  is  not  reached  may  be  resub- 
mitted to  the  board,  at  which  time  the  board  will  proceed  promptly 
to  render  a decision  thereon. 

Article  III. — Application  and  Interpretation 

Sec.  1.  The  increases  in  wages  hereby  established  shall  be  effective 
April  1,  1925. 

Sec.  2.  The  sum  of  the  increases  granted  to  the  employees  shall  be 
distributed  by  joint  action  of  the  representatives  of  the  carrier  and 
of  the  employees  in  such  a manner  as  to  bring  about,  as  near  as  may 
be,  just  and  equitable  rates  for  the  employees  concerned.  In  the 
event  of  a disagreement  as  to  the  said  distribution,  the  matter  may  be 
referred  to  the  Railroad  Labor  Board  for  settlement. 

Sec.  3.  Should  a dispute  arise  between  the  management  and  the 
employees  of  any  of  the  carriers  as  to  the  meaning  and  intent  of  this 
decision  which  can  not  be  decided  in  conference  between  the  parties 
directly  interested,  such  dispute  shall  be  handled  in  the  manner 
prescribed  by  the  transportation  act,  1920. 


DECISION  NO.  3267.— DOCKET  3275 

Chicago,  III.,  April  3,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  88  miles  for  Conductor  Hartsfield  for  dead- 
head trip  from  Gouldsboro,  La.,  to  Addis,  La.,  November  2, 1921. 
Statement. — The  submission  contained  the  following  : 

Employees'  position. — Conductor  Hartsfield  was  working  regularly  as  a con- 
ductor off  the  Gouldsboro  conductor’s  extra  board.  On  or  about  November  2, 
1921,  the  number  of  conductors  working  on  the  extra  board  was  reduced,  and 
Conductor  Hartsfield  was  thereby  set  back  to  the  position  of  regular  brakeman 
on  a run  of  his  own  choice.  The  home  terminal  of  the  run  chosen  was  at 
Addis,  88  miles  distant  from  Gouldsboro.  Claim  was  made  for  the  88  miles’ 
deadheading  November  2,  1921,  from  Gouldsboro  to  Addis,  which  was  denied. 

Article  20  ( d ) reads,  in  part,  as  follows: 

11  Bulletin  hoards,  bulletining  runs,  and  rights  of  trainmen. — (d)  * * *. 

In  any  of  the  positions  in  either  branch  of  train  service  (passenger,  mixed, 
cane,  local,  through-freight  or  work  train,  conductors,  brakemen,  or  baggage- 
men) having  secured  a regular  position  of  which  they  are  deprived  through  no 
fault  of  their  own  will  in  that  case  be  assigned  to  the  run  of  their  choice  held 
by  younger  men.  This  provision  not  to  apply  to  a conductor  leaving  work- 
train  service  who  has  been  assigned  to  same  less  than  60  days.” 

Article  19  ( a ) reads  as  follows: 

“ Deadheading. — In  ordering  crews  for  deadheading,  the  first  crew  out  will 
deadhead,  and  the  second  crew  will  run  the  train.  On  arrival  at  terminal  the 
crew  deadheading  will  take  their  turn  out  ahead  of  the  crew  with  which  they 
deadhead.  Crews  or  men  deadheading  under  orders  will  be  allowed  full  pay 
for  actual  mileage.  Crews  or  men  deadheading  will  not  be  paid  overtime 
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should  any  be  made  by  crew  with  which  they  are  deadheading.  In  ordering 
.extra  men  to  deadhead  to  distant  points  from  where  extra  board  is  kept,  the 
first  man  out  on  board  at  time  needed  will  be  sent,  and  if  later  older  men 
desire  the  work  they  will  deadhead  there  and  back  at  their  own  expense ; the 
intention  is  that  the  company  will  only  be  required  to  pay  one  man  each  way  for 
this  class  of  service.” 

The  following  interpretation  of  article  19,  authorized  by  the  general  mana- 
ger, was  agreed  upon  in  conference  with  the  assistant  general  manager,  W. 
H.  Tobin : 

September  20,  1922. 

Messrs.  J.  McKay,  J.  W.  Knightlinger, 

A.  E.  Pistole,  and  R.  Wynne: 

At  conference  with  Messrs.  Bogert  and  Smith  September  18,  it  was  agreed 
that  in  future  a brakeman  or  a conductor  or  a train  crew  in  freight  service 
relieved  account  reduction  in  force  or  on  account  of  being  displaced  by  senior 
men,  will  be  allowed  pay  for  deadheading  from  the  point  at  which  relieved  to 
point  he  or  they  take  service.  For  instance,  if  a trainman  is  relieved  at  Boyce 
and  desires  to  be  placed  on  a local  out  of  Addis,  he  will  be  allowed  pay  for 
deadheading  between  Boyce  and  Addis,  but  should  he  desire  to  go  to  Goulds- 
boro  first  and  then  make  his  selection  of  the  local  at  Addis  he  will  not  be  paid 
for  deadheading  to  Gouldsboro  and  back  to  Addis  when  reporting  for  service 
but  instead  will  be  paid  for  deadheading  from  Boyce  to  Addis  as  though  he 
went  directly  to  Addis  in  the  first  place. 

The  above  will  in  no  way  alter  paragraph  (e),  article  12,  of  the  conductors’ 
and  trainmen’s  current  schedule,  which  clause  is  applicable  only  in  through- 
freight  service  on  the  Louisiana  division. 

W.  H.  Tobin, 

Assistant  General  Manager. 

cc — Mr.  M.  D.  Earl ; Mr.  M.  S.  Bogert,  general  chairman,  Order  of  Rail- 
way Conductors,  Fort  Worth,  Tex. ; Mr.  C.  H.  Smith,  general  chairman, 
brotherhood  of  Railroad  Trainmen,  Fort  Worth,  Tex. 

Subsequently,  the  claims  of  J.  A.  Kitchell,  for  the  deadhead  trip  from 
Bonham  to  Texarkana,  January  4,  1921,  our  file  T-4501,  and  W.  H.  Welch, 
for  the  deadhead  trip  from  Bonham  to  Dennison,  May  23,  1922,  our  file  T-5280, 
which  are  similar  to  the  claim  herein  involved,  were  settled  in  conference 
on  the  above  interpretation. 

The  employees  contend  that  Conductor  Hartsfield  lost  his  regular  position 
as  conductor  on  the  Gouldsboro  conductors’  extra  board  through  no  fault  of 
his  own;  that  he  made  displacement  in  accordance  with  article  20  (d)  ; and 
that  he  is  entitled  to  the  88  miles  claimed  for  the  deadhead  trip  from  Goulds- 
boro to  Addis  under  article  19  ( a ) and  interpretation  thereon  quoted  above, 
and  article  20  (d). 

Carrier's  position. — Mr.  Hartsfield  had  been  on  the  conductors’  extra  board 
at  Gouldsboro  but  was  cut  off  on  account  of  a reduction  in  the  number  of 
crews.  He  exercised  his  seniority  by  taking  service  as  a brakeman  on  the 
Addis-New  Roads  dodger,  with  home  terminal  at  Addis.  In  order  to  exercise 
his  right  in  taking  this  run  it  was  necessary  for  him  to  go  to  Addis  to  begin 
work.  He  had  the  privilege  of  remaining  at  Gouldsboro  and  placing  himself 
on  a regular  crew  out  of  that  point  but  preferred  the  run  out  of  Addis. 

The  employees’  position  contains  a copy  of  Assistant  General  Manager 
Tobin’s  letter  of  September  20,  1922,  which  was  written  following  a conference 
at  which  claims  had  arisen  principally  on  account  of  cane-train  crews  being 
taken  off,  necessitating  men  on  such  assignments  to  place  themselves  on  other 
runs  of  their  choice  in  accordance  with  their  seniority.  In  such  cases  they 
usually  deadheaded  from  the  point  at  which  the  cane  train  was  taken  off  to 
the  home  terminal  and  pay  was  allowed  for  such  deadheading.  In  numerous 
instances  they  would  then  exercise  their  seniority  right  by  taking  a job  at  an 
outside  point,  in  some  cases  at  or  near  the  point  at  whj.ch  their  cane  runs  were 
discontinued.  This  was  the  condition  the  letter  above  referred  to  was 
intended  to  clarify. 

We  find  upon  investigation  that  while  one  allowance  has  been  made  wherein 
a trainman  deadheaded  from  the  home  terminal  to  an  outside  point  in  order 
to  exercise  his  seniority,  it  has  never  been  customary  on  any  division  of  the 
railroad  to  pay  for  deadheading  under  such  circumstances. 
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We  feel  that  when  a trainman  is  deadheading  from  a home  terminal  to  an 
outside  point  at  wThicli  he  wishes  to  exercise  his  seniority,  he  is  not  dead- 
heading under  orders  in  the  sense  of  that  portion  of  paragraph  (a)  of  article 
19,  quoted  in  the  employees’  position,  which  reads  as  follows : “ * * * Crews 

or  men  deadheading  under  orders  will  be  allowed  full  pay  for  actual  mileage.” 
Our  position  is  that  neither  the  reading  of  the  rule  nor  the  practices  under  it 
sustain  the  claim. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3268.— DOCKET  3276 

Chicago,  III.,  April  3,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  50  miles  for  Conductor  G.  W.  Lewellen  and 
crew  for  run  around  at  Addis,  La.,  January  28,  1921. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Through-freight  Conductor  Lewellen  and  crew  were 
first  out  at  Addis,  January  28,  1921,  and  were  called  for  duty  for  1.45  a.  m.  for 
extra  310  west,  departing  at  4.10  a.  m.  The  crew  second  out  was  called  for 
duty  for  2.30  a.  m.  for  an  extra  east,  departing  on  call.  Claim  was  made  by 
Conductor  Lewellen  and  crew  for  50  miles  run  around  under  article  12  (c), 
which  was  denied. 

Article  12  (c)  of  the  agreement  reads  as  follows: 

“First  in  first  out. — Whenever  a run  around  occurs  in  the  terminal,  each 
crew  that  has  been  run  around  will  be  paid  50  miles.” 

The  following  interpretation  upon  article  14  (a),  now  article  12  (c),  was 
agreed  upon  July  17,  1917,  and  accepted,  and  reads : 

“ The  company  has  assumed  an  obligation  to  run  crews  first  in  first  out  or 
pay  a penalty  of  50  miles  in  each  instance  where  it  fails  to  do  so.  It  is  agreed 
that  the  only  interpretation  to  which  the  article  is  susceptible  is  that  whenever 
a run  around  occurs  in  the  terminal  each  crew  that  has  been  run  around  will 
be  paid  50  miles.” 

The  employees’  committee  contends  that  article  12  (c)  and  the  agreed-upon 
interpretation  of  this  article,  which  is  quoted  above,  sustain  the  claim. 

The  employees’  committee  desires  to  call  the  board’s  attention  to  Decision 
No.  23  on  case  No.  32,  issued  by  the  Western  Train  Service  Board  of  Adjust- 
ment, which,  in  our  opinion,  has  a bearing  on  the  principle  involved. 

Carrier's  position. — Conductor  Lewellen  and  crew  were  called  in  their  proper 
turn  to  leave  Addis  at  1.45  a.  m.  for  Boyce,  on  the  date  in  question.  Their  train 
was  made  up  on  what  is  known  as  the  long  track,  which  is  located  east  of  the 
train  yard.  Some  delay  was  encountered  on  account  of  cold  weather,  which 
prevented  the  train  from  getting  out  for  passenger  train  No.  22.  It  was  con- 
templated at  the  time  the  crew  was  called  that  they  were  to  get  out  for  No. 
22.  In  the  meantime,  the  next  crew  out  was  called  to  leave  at  2.30  a.  m. 
for  the  trip  to  Gouldsboro,  the  opposite  direction.  This  train  got  out  on  time, 
and  prior  to  the  time  the  w’estbound  crew  with  Conductor  Lewellen  departed. 

The  employees  are  basing  their  claim  an  article  12  (c)  of  the  agreement, 
above  quoted. 

It  is  our  position  that  these  crews  were  called  in  good  faith  in  their  proper 
turn,  but  on  account  of  being  destined  in  different  directions  it  was  not 
practicable  to  run  them  out  in  the  manner  intended  by  the  rule. 

We  do  not  feel  that  it  was  intended  when  the  rule  was  negotiated  to  apply 
same  unless  the  crews  concerned  were  going  in  the  same  direction,  particu- 
larly so  when  they  were  called  and  went  on  duty  and  on  pay  in  their  proper 
turn. 

The  decision  of  Railway  Board  of  Adjustment  No.  1 in  case  No.  184T  is 
referred  to  for  the  board’s  consideration  in  connection  with  this  case. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

Conductor  Lewellen  and  crew  departing  from  Addis  at  4.10  a m., 
January  28,  1921,  on  extra  310  westbound,  could  not  have  had  their 
earnings  affected  by  a crew  that  was  called  for  an  extra  east  at  2.30 
a.  m.,  and  departed  on  call  at  2.30  a.  m.  on  an  extra  eastbound. 

The  crews  in  question  were  called  and  went  on  duty  and  under 
pay  in  their  proper  turn.  It  is  clear  that  it  was  never  the  intention 
of  the  framers  of  the  run-around  rule,  as  cited  in  this  case,  to  pro- 
vide for  compensation  to  a crew  run  around  in  the  terminal  by  an- 
other crew  going  out  in  an  opposite  direction. 

The  claim  of  the  employees  is  not  justified  by  the  rules  in  effect, 
and  neither  is  the  allowance  made  by  the  majority  of  the  board  just 
or  reasonable. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Conductor  Lewellen  and  crew  were  first  out  at  Addis  on  the  date 
in  question  and  were  called  for  duty  at  1.45  a.  m.  for  train  extra  west. 
They  did  not  depart  from  the  terminal  until  4.10  a.  m.  and  were 
run  around  by  a crew  that  stood  second  out  on  the  board,  which 
latter  crew  departed  from  the  terminal  at  2.30  a.  m.  The  evidence 
shows  that  it  is  the  practice  to  run  crews  first  in  first  out  of  Addis 
in  both  directions.  Article  12  (c)  of  the  agreement  provides  that 
whenever  a run  around  occurs  in  the  terminal  each  crew  that  has 
been  run  around  will  be  paid  50  miles. 

The  evidence  clearly  shows  that  Conductor  Lewellen  and  crew  were 
run  around  in  the  terminal  at  Addis,  and  are  therefore  entitled  to 
pay  for  50  miles  under  the  rule. 

The  decision  of  the  majority  of  the  Railroad  Labor  Board  is  sup- 
ported by  the  plain  language  of  the  rule,  and  the  payment  of  50 
miles  to  Conductor  Lewellen  and  crew  is  just  and  reasonable. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3269.— DOCKET  3277 

Chicago,  III.,  April  3,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  continuous  time  for  Conductor  C.  Eberly 
and  crew,  May  4,  1922,  from  Sweetwater,  Tex.,  to  Big  Spring,  Tex. 
Statement. — The  submission  contained  the  following: 

Employees'  position. — Conductor  Eberly  and  crew  were  regularly  assigned 
in  local-freight  service  daily,  except  Sunday,  between  Sweetwater  and  Big 
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Spring,  a distance  of  65  miles.  On  May  4,  1922,  the  crew  reported  for  duty 
at  Sweetwater  at  9 a.  m.,  departed  at  9.30  a.  in.,  and  at  9.35  p.  m.  were  ordered 
to  remain  on  duty  at  Colorado,  an  intermediate  point,  until  14  hours  on  duty, 
and  then  tie  up.  These  instructions  were  complied  with,  and  after  having 
eight  hours  off  duty  the  crew  continued  the  trip  from  Colorado  to  Big  Spring, 
their  terminal.  Claim  was  made  for  continuous  time,  which  was  declined. 
Article  13  (&)  and  (c)  of  the  agreement  reads  as  follows: 

“On  duty  between  terminals  and  rest  rule. — (b)  Under  the  laws  limiting 
the  hours  on  duty,  crews  in  road  service  will  not  be  tied  up  unless  it  is  apparent 
that  the  trip  can  not  be  completed  within  the  lawful  time,  and  not  then  until 
after  the  expiration  of  14  hours  on  duty  under  the  Federal  law,  or  within  2 
hours  of  the  time  limit  provided  by  State’s  laws,  if  State’s  laws  govern. 

“(c)  If  road  crews  are  tied  up  in  a less  number  of  hours  than  provided  in 
the  preceding  paragraph,  they  shall  not  be  regarded  as  having  been  tied  up 
under  the  law,  and  their  services  will  be  paid  for  under  the  schedule.” 

Article  11  ( b ) of  the  agreement  reads  in  part  as  follows : 

“Calling  of  train  crews. — ( b ) Under  this  article  trainmen  are  required  to 
be  at  their  trains  ready  for  service  30  minutes  before  time  set  for  departure; 
and  in  all  classes  of  service  other  than  passenger,  trainmen’s  time  will  com- 
mence at  the  time  they  are  required  to  report  for  duty  and  shall  continue  until 
they  are  relieved  from  duty.” 

The  employees  contend  that  the  agreement  contains  no  rule,  and  that  there 
is  no  established  practice  to  tie  crews  up  under  the  hoqrs  of  service  law  in  less 
than  14  hours  nor  to  hold  crews  on  duty  up  to  14  hours  and  then  tie  them  up, 
and  that  Conductor  Eberly  and  crew  were  not,  in  fact,  tied  up  under  the  law. 
and  that  the  claim  for  continuous  time  is  justified  and  sustained  by  articles  13 
(b)  and  (c)  and  11  (b)  of  the  agreement. 

The  employees  desire  to  call  the  board’s  attention  to  question  18  and  answer 
in  Interpretation  2 to  Supplement  25  to  General  Order  No.  27,  and  Western 
Train  Service  Board  of  Adjustment  Decision  No.  346  (case  No.  289),  which,  in 
our  opinion,  have  a bearing  on  the  principle  involved. 

Carrier's  position. — Conductor  Eberly  and  crew  were  assigned  to  local  service, 
and  on  the  date  in  question  were  making  a trip  from  Sweetwater  to  Big  Spring, 
a distance  of  65  miles.  The  crew  went  on  duty  at  9 a.  m.  They  were  doing  their 
work  at  Colorado  at  9.35  p.  m.,  a distance  of  37  miles  from  Big  Spring,  at  which 
time  the  dispatcher  on  duty  knew  that  the  train  could  not  get  out  for  No.  6, 
which  arrived  at  Colorado  at  10.25  p.  m.,  or  13  hours  and  25  minutes  after 
Conductor  Eberly  and  crew  had  gone  on  duty. 

Conductor  Eberly  and  crew  were  on- the  first  westbound  train  that  had  gone 
through  since  the  washout,  which  occurred  April  26.  For  this  reason  there 
was  a very  heavy  accumulation  of  merchandise  cars  at  Sweetwater  and  for  the 
west,  which  made  his  progress  very  slow  on  the  trip,  as  well  as  on  account  of 
the  condition  of  the  track  at  numerous  places  where  washouts  had  occurred. 

This  crew  was  not  tied  up  until  after  the  expiration  of  14  hours  on  duty,  at 
which  time  it  was  apparent  to  the  dispatcher  on  duty  that  the  train  could  not 
make  Big  Spring,  their  terminal,  within  the  16-hour  limit. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

The  evidence  in  this  case  clearly  shows  that  the  crew  in  question 
was  not  tied  up  until  after  the  expiration  of  14  hours  on  duty,  and  at 
a time  when  it  was  apparent  to  the  carrier  that  the  train  could  not 
arrive  at  its  terminal  without  violating  the  hours  of  service  law. 

The  decision  of  the  majority  of  the  board  in  this  case  is  contrary  to 
the  decisions  of  the  majority  in  Dockets  1426,  1421,  and  1434,  in 
which  cases,  involving  similar  questions  and  similar  rules,  the  ma- 
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jority  of  the  board  decided  that  the  rules  in  effect  did  not  justify  the 
claims  which  were  denied.  It  is  our  opinion  that  the  only  proper 
decision  which  could  have  been  rendered  in  this  case  was  one  deny- 
ing the  claim  of  the  employees,  as  it  was  apparent  from  the  evidence 
in  this  case  that  the  dispatcher  knew  that  Conductor  Eberly  and  crew 
could  not  get  out  of  Colorado  against  train  No.  6,  which  arrived  at 
Colorado  at  10.25  p.  m.,  or  13  hours  and  25  minutes  after  the  local 
crew  had  gone  on  duty.  To  have  attempted  to  run  the  crew  from 
Colorado  to  Big  Springs,  considering  the  circumstances  cited  in  the 
carrier’s  position,  above  quoted,  after  No.  6 departed,  would,  in  the 
judgment  of  the  carrier,  have  resulted  in  a violation  of  the  hours  of 
service  law. 

Horace  Baker. 

Samuel  Higgins. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

Conductor  Eberly  and  crew  had  only  been  on  duty  12  hours  and  35 
minutes  when  they  were  ordered  by  the  train  dispatcher  to  remain  on 
duty  at  Colorado  until  the  expiration  of  14  hours,  and  then  to  tie  up 
for  rest  under  the  16-hour  law.  Paragraph  (b),  article  13,  of  the 
agreement,  plainly  provides  that  crews  in  road  service  will  not  be 
tied  up  unless  it  is  apparent  that  the  trip  can  not  be  completed 
within  the  lawful  time,  and  not  then  until  after  the  expiration  of  14 
hours  on  duty.  It  was  an  evasion  of  the  rule  for  the  train  dispatcher 
to  order  this  crew  to  remain  on  duty  until  the  expiration  of  14 
hours  and  then  tie  up  for  rest. 

The  carrier  recognized  that  it  was  not  proper  to  send  a message  to 
a crew  instructing  them  to  remain  on  duty  until  the  expiration  of  14 
hours  and  then  tie  up  for  rest,  as  is  evidenced  by  the  last  paragraph 
of  a letter  that  was  written  to  a division  superintendent  by  the  as- 
sistant general  manager  under  date  of  July  24,  1918,  and  which  reads 
as  follows : 

Dallas,  Tex.,  July  2Jf,  1918. 

V.  A.  McCullough,  Superintendent. 

* * * * * * # 

This  does  not  mean  that  you  can  arbitrarily  hold  the  crew  on  duty  for  any 
period  of  time  and  then  tie  up  after  14  hours  and  defeat  payment.  Of  course, 
if  the  engine  was  not  disabled  and  you  could  keep  them  moving,  either  straight 
away  or  turn  them  back,  you  would  have  a perfect  right  to  do  so,  but  you 
could  not  send  them  a message,  as  you  did  in  this  case,  and  instruct  them  to 
remain  on  duty  until  their  14  hours  was  up  and  then  tie  them  up. 

W.  H.  DeFrance, 
Assistant  General  Manager. 

The  decision  of  the  majority  of  the  Eailroad  Labor  Board  is  in 
accord  with  the  plain  language  of  the  rule  and  interpretation  placed 
thereon  by  the  assistant  general  manager  of  the  carrier. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

56122—26  41 
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DECISION  NO.  3270.— DOCKET  4708 

Chicago,  III.,  April  J/,  1925 

One  Hundred  or  More  Unorganized  Employees  v.  Chicago  & Eastern  Illinois 

Railway  Co. 

Question. — Claim  that  the  seniority  standing  of  employees  in 
various  classes  of  service  was  unjustly  impaired  at  the  time  the 
Brazil  district  (formerly  the  Indiana  division  of  the  Chicago  & 
Eastern  Illinois  Railway)  was  abandoned  in  December,  1921. 

Statement. — A petition  containing  signatures  of  more  than  100 
persons  claiming  to  be  unorganized  employees  of  the  Chicago  & East- 
ern Illinois  Railway  Co.  and  directly  interested  in  a dispute  upon 
the  above  question  was  presented  to  the  Railroad  Labor  Board  under 
date  of  December  28,  1923. 

The  petition  indicated  that  at  the  time  the  Brazil  district  of  the 
Chicago  & Eastern  Illinois  Railway  was  abandoned  in  December. 
1921,  a rule  to  govern  the  seniority  of  trainmen  was  negotiated  and 
agreed  to  by  representatives  of  the  Brotherhood  of  Railroad  Train- 
men and  of  the  carrier.  This  rule  was  incorporated  in  the  trainmen’s 
agreement,  but  was  not  satisfactory  to  the  petitioners  in  this  case. 
The  petition  also  contains  a contention  that  employees  in  other  than 
train  service  were  affected  by  reason  of  the  fact  that  their  seniority 
standing  was  impaired,  without  due  regard  for  the  provisions  on  the 
application  forms  which  the  employees  signed  when  they  entered  the 
service. 

Subsequent  to  receipt  of  the  above  petition  the  board  received  pro- 
tests from  the  representative  of  the  carrier,  as  well  as  representatives 
of  other  employees  represented  by  the  Brotherhood  of  Locomotive 
Engineers,  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
Order  of  Railway  Conductors,  and  Brotherhood  of  Railroad  Train- 
men, against  the  docketing  of  the  above  dispute,  for  the  reason  that 
it  was  contended  by  them  that  the  working  conditions  of  these  em- 
ployees were  governed  by  the  schedule  agreement  between  the  car- 
rier and  certain  labor  organizations,  and  that  there  was  no  dispute 
between  the  contracting  parties.  The  above  protests  were  also  based 
upon  the  contention  that  some  of  the  signers  of  the  petition  were  not 
now  employees  of  the  carrier;  that  no  record  could  be  found  to 
verify  the  fact  that  others  had  ever  been  employed  on  the  property ; 
that  some  of  the  signers  of  the  petition  were  members  of  the  organi- 
zations holding  existing  contracts;  and  that  others  have  made  affi- 
davits to  the  effect  that  they  had  not  signed  the  petition. 

By  reason  of  the  lack  of  definite  information  as  to  facts  and  the 
many  discrepancies  in  statements  presented  to  the  board  an  effort 
was  made  by  correspondence  with  representatives  of  all  parties  con- 
cerned, including  the  petitioners,  to  develop  facts  which  would  en- 
able the  board  to  determine  whether  the  dispute  was  a proper  one 
under  the  transportation  act,  1920,  and  whether  it  had  been  handled 
and  presented  to  the  board  in  the  manner  provided  for  in  that  act. 

On  March  1,  1924,  a letter  was  addressed  to  the  representative  of 
the  petitioners  requesting  that  he  promptly  file  with  the  board  any 
further  statement  that  he  wished  to  make  with  regard  to  matters 


[No.  3271] 


DECISIONS 


635 


involved  in  the  protests.  However,  the  petitioners  have  failed  to  file 
further  evidence  supporting  their  case  or  offsetting  the  various 
declarations  of  the  carrier  and  organizations  parties  to  existing 
schedule  agreement  governing  working  conditions  of  employees  in 
these  classes  of  service. 

Opinion. — In  view  of  the  fact  that,  seniority  of  employees  m tram 
service  on  the  Chicago  & Eastern  Illinois  Railway  is  governed  by  a 
definite  rule  in  the  trainmen’s  agreement,  with  no  dispute  between 
the  contracting  parties,  and  the  further  fact  that  the  petitioners  have 
failed  to  file  with  the  board  persuasive  argument  to  support  their 
claim  that  the  case  has  been  handled  in  accordance  with  provisions 
of  the  transportation  act,  1920,  and  presented  by  persons  authorized 
to  submit  disputes,  the  Railroad  Labor  Board  is  of  the  opinion  that 
the  requirements  of  the  transportation  act  have  not  been  fulfilled  and 
that  the  case  is  not  properly  before  the  board. 

Decision .- — The  case  is  dismissed. 


DECISION  NO.  3271.— DOCKET  3279 

Chicago,  III.,  April  Jf,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  runaround  for  Brakemen  R.  S.  Scraggs, 
B.  A.  Mehan,  F.  L.  Maddox,  A.  S.  Thomas,  E.  S.  McNeel,  W.  M. 
Robins,  and  J.  B.  West,  June  21,  1921,  on  account  of  not  having 
been  used  in  turn  from  the  extra  brakemen’s  board  at  Marshall,  Tex. 
Statement. — The  submission  contained  the  following: 

Employee s'  position. — An  extra  board  for  extra  brakemen  is  maintained  at 
Marshall.  The  brakemen  named  above  were  on  the  extra  board  at  Marshall 
and  were  available  for  service  June  21,  1921.  On  June  20  regular  through- 
freight  Brakeman  O’Hearn  left  Marshall  on  his  run.  On  arrival  at  Cut  Off 
Junction,  La.,  he  met  with  an  accident  which  necessitated  the  furnishing  of 
relief  to  fill  his  vacancy.  A switchman,  holding  no  road  rights,  from  Shreve- 
port, La.,  yard  was  used  to  fill  this  vacancy,  and  continued  on  the  run  June  20 
from  Cut  Off  Junction  to  Boyce,  La.,  the  final  terminal  of  the  run.  On  June  21 
this  crew  was  used  out  of  Boyce  in  work-train  service,  returning  to  and  tying 
up  at  Boyce  that  night.  On  June  22  this  crew  was  run  in  through-freight  service 
from  Boyce  to  Marshall.  The  switchman  was  relieved  from  further  service 
with  this  crew  upon  arrival  at  Marshall.  The  records  indicate  that  an  extra 
brakeman  from  the  extra  board  at  Marshall  could  have  been  deadheaded  to 
Boyce  in  sufficient  time  to  relieve  the  switchman  from  further  work  in  road 
service  on  June  21  and  22.  Claim  was  made  for  runarounds  for  the  above- 
mentioned  brakemen  under  articles  25  (o)  and  12  (c),  which  was  denied. 

Article  25  (a)  of  the  agreement  reads  as  follows: 

“ Extra  boards. — (a)  Extra  boards  will  be  maintained  at  Gouldsboro,  Mar- 
shall, Longview  Junction,  Bonham,  Fort  Worth,  Big  Springs,  and  El  Paso,  and 
extra  conductors  and  brakemen  will  be  run  first  in  first  out.  but  no  extra 
conductor  or  brakeman  to  hold  one  car  or  vacancy  more  than  10  days.  After 
10  days  the  first  man  out  on  the  list  in  his  class  to  take  the  car.  Should  an 
extra  conductor  or  brakeman  having  held  the  car  10  days  be  first  out  he  will  be 
allowed  to  hold  the  car  10  days  longer.  Where  twTo  brakemen  lay  off  of  the 
same  car  and  the  same  day,  the  first  man  out  on  the  extra  list  shall  fill  the 
long  vacancy.” 

Article  12  (c)  of  the  agreement  reads  as  follows: 

“ First  in  -first  out. — (c)  Whenever  a run  around  occurs  in  the  terminal,  each 
crew  that  has  been  run  around  will  be  paid  50  miles.” 

Men  holding  rights  in  road  service  can  make  displacements  only  at  the 
home  terminal  of  runs. 
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The  employees  contend  that,  inasmuch  as  switchmen  hold  no  rights  in  road 
service,  the  carrier  should  have  relieved  this  switchman  as  soon  as  possible 
with  the  extra  brakeman  first  out  on  the  Marshall  extra  board  that  failure 
to  do  so  justifies  the  claims  for  run  arounds  occasioned  thereby  and  that 
articles  25  (a)  and  12  (c)  sustain  the  claims. 

Carrier's  position.-^ On  June  20,  1921,  the  freight  crew  in  pool  service  left 
Marshall,  the  home  terminal,  for  Boyce.  While  in  the  vicinity  of  Shreveport 
Brakeman  O’Hearn,  a member  of  this  crew,  was  severely  injured,  necessitat- 
ing his  being  sent  to  the  hospital.  A switchman  belonging  in  Shreveport  yard 
was  called  to  take  the  place  of  Brakeman  O’Hearn  in  this  emergency. 

Shreveport  is  an  intermediate  station  43  miles  east  of  Marshall.  The  man 
used  in  the  emergency  out  of  the  Shreveport  yard  completed  the  trip  to 
Boyce,  following  which  the  crew  was  used  one  day  in  work-train  service  in  the 
vicinity  of  Boyce,  after  which  the  crew  returned  to  Marshall.  The  relief  man 
continued  until  the  crew  returned  to  Marshall. 

The  employees  contend  that  each  extra  brakeman  named  in  the  question 
is  entitled  to  a run  around.  Articles  25  (a)  and  12  (c)  are  cited  as  a basis 
for  their  claim,  and  both  are  quoted  in  the  employees’  position. 

It  is  our  position  that  no  violation  of  the  articles  referred  to  occurred  in 
this  case.  Brakeman  O’Hearn  went  out  on  his  run  in  his  proper  turn,  and 
was  relieved  on  the  line  on  account  of  the  accident  that  occurred.  It  was 
proper  to  use  the  switchman  from  Shreveport  in  a case  of  emergency  such 
as  this  was,  after  which  it  would  not  have  been  permissible  to  have  relieved 
him  until  he  arrived  at  the  home  terminal  of  the  run,  which  is  Marshall. 
This  is  a well-established  practice ; in  fact,  we  have  been  called  upon  to  pay  and 
have  paid  penalties  when  this  practice  has,  through  error,  been  deviated  from. 

The  employees  in  discussing  this  case  laid  great  stress  on  the  fact  that 
the  relief  man  was  a yardman  and  had  no  road  rights  and  that  for  this 
reason  a brakeman  should  have  been  deadheaded  from  Marshall  to  relieve  him 
on  the  arrival  of  the  train  at  Boyce. 

It  is  our  position  that  when  this  relief  man  was  placed  in  service  due  to 
the  emergency  he  was  entitled  to  claim  the  same  wages,  rules,  and  working 
conditions  that  governed  in  the  class  of  service  in  which  he  was  performing 
work. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3272.— DOCKET  3280 

Chicago,  III.,  April  J/,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  R.  R.  Tusson  for  the  difference  between 
what  he  earned  in  pilot  service  August  11,  12,  and  13,  1922,  and 
what  he  would  have  earned  on  his  regular  assignment  as  through- 
freight  brakeman,  August  11  to  August  16,  1922,  inclusive. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Mr.  Tusson,  an  emergency  conductor,  is  regularly 
assigned  as  brakeman  in  through-freight  service  between  Gouldsboro,  La.,  and 
Addis,  La.  On  August  11,  1922,  C.  H.  Still,  W.  A.  Van  Hess,  and  R.  R.  Tusson. 
emergency  conductors,  were  available  in  the  order  named  at  Addis  for  service 
as  conductors.  A conductor  was  needed  for  pilot  service,  and  Mr.  Tusson,  the 
junior  man.  was  used,  making  the  trip  from  Addis  to  Boyce,  August  11,  119 
miles ; from  Boyce  to  Addis,  August  12,  119  miles ; and  from  Addis  to  Goulds- 
boro, August  13,  100  miles.  He  performed  no  service  on  August  14,  15.  and  16. 
he  being  held  at  Gouldsboro,  his  home  terminal,  waiting  for  his  regular  car. 
Claim  was  made  for  the  difference  between  what  he  earned  in  pilot  service 
August  11,  12,  and  13  and  what  he  would  have  made  had  he  remained  on  his 
regular  assignment  August  11  to  August  16,  inclusive,  which  was  denied. 

Article  26  (a)  reads  as  follows: 

“ Piloting  service. — ( a ) When  necessary  to  handle  light  engines  or  foreign 
trains  over  the  road,  pilots  will  be  used,  pilots  to  receive  through-freight  con- 
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ductor’s  pay  for  such  service;  when  available,  conductors  or  competent  brake- 
men  will  be  used,  preference  to  be  given  to  extra  conductors.  An  employee 
can  not  claim  promotion  on  account  of  piloting  or  emergency  running.” 

The  employees  contend  that  the  carrier  was  obligated  to  call  the  senior 
conductor  for  this  pilot  service  under  article  26  (a),  and  that  by  its  failure  to 
do  so  and  by  calling  Mr.  Tusson,  a junior  man,  instead,  the  carrier  caused  a 
loss  in  earnings  to  Mr.  Tusson  for  which  claim  is  made. 

The  employees  desire  to  call  the  board’s  attention  to  case  16-78,  listed  in 
the  settlement  on  Supplements  15  and  16  to  General  Order  No.  27,  arrived  at 
with  representatives  of  the  Director  General  of  Railroads,  which,  in  our 
opinion,  has  a bearing  on  the  principle  involved. 

Carrier's  position. — On  August  11,  while  Brakeman  Tusson,  who  was  also  an 
emergency  conductor,  was  laying  at  Addis  it  was  found  necessary  to  run  passen- 
ger engine  No.  282  light  from  Addis  to  Boyce.  Both  points  are  terminals.  Mr. 
Tusson  was  called  to  pilot  the  engine.  He  was  used  the  following  day,  August 
12,  to  pilot  another  engine,  No.  159,  from  Boyce  to  Addis,  and  on  August  13  he 
was  used  to  pilot  engine  No.  8 from  Addis  to  Gouldsboro.  On  his  arrival  at  the 
latter  point  his  regular  crew  was  out  on  the  road.  He  was  placed  back  on  his 
regular  crew  when  he  arrived  at  Gouldsboro  and  left  there  with  it  on  the  next 
trip  out,  which  was  August  17.  Some  time  later  it  was  brought  to  the  attention 
of  the  superintendent  by  the  local  chairman  of  the  Brotherhood  of  Railroad 
Trainmen  that  Messrs.  Van  Hess  and  Still,  who  are  senior  to  Tusson,  were  at 
Addis  and  available  for  service  at  the  time  Tusson  went  into  pilot  service.  A 
claim  was  made  for  a runaround  for  these  two  men,  and  as  Mr.  Still  was  the 
senior  man  the  matter  was  settled  between  the  local  chairman  and  the  superin- 
tendent by  paying  him  a runaround,  which  was  in  line  with  article  12  (c)  of 
the  agreement,  reading  as  follows : 

“ First -in  first-out. — (c)  Whenever  a runaround  occurs  in  the  terminal,  each 
crew  that  has  been  run  around  will  be  paid  50  miles.” 

Mr.  Still,  who  was  a senior  emergency  conductor  at  Addis  at  the  time  Mr. 
Tusson  was  used  in  pilot  service,  was  entitled  to  the  service  under  article  26 
(a),  which  is  quoted  in  the  employees’  position  and  which  reads  in  part  as 
follows : * * preference  to  be  given  to  extra  conductors  * * 

There  is  no  rule  authorizing  a penalty  in  a case  of  this  kind  further  than  that 
provided  in  article  12  (c),  above  quoted,  nor  does  the  employees’  position  con- 
tain any  rule  upon  which  the  claim  is  based. 

We  concede  that  the  investigation  following  this  handling  demonstrated  that 
Emergency  Conductor  Still  should  have  been  used  and  that  he  has  been  paid 
for  a runaround  which  the  schedule  provides  for  and  which  is  the  only  penalty 
provided  for  in  the  schedule. 

We  wish  to  call  the  attention  of  the  board  to  the  inconsistency  in  this  claim, 
when  taken  in  connection  with  article  26  (a),  quoted  in  the  employees’  position, 
which  was  negotiated  for  the  express  purpose  of  giving  preference  to  the  senior 
extra  conductors  on  assignments  to  pilot  service,  in  that  this  claim  contemplates 
a penalty  to  the  man  who  was  given  the  service,  notwithstanding  the  fact  that  a 
penalty  had  already  been  paid  to  the  man  who  was  entitled  to  the  assignment 
and  was,  through  mistake,  not  assigned. 

Decision. — -The  Railroad  Labor  Board  decides  that  the  rules  in 
effect  do  not  justify  the  claim,  which  is  denied. 


DECISION  NO.  3273.— DOCKET  3283 


Chicago,  III.,  April  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  10  days’  pay  for  E.  S.  Hawks,  extra  brake- 
man,  account  of  having  been  suspended  from  service  April  4 to  14, 
1922.  ' 

Statement. — The  submission  contained  the  following : 

Employees'  position.— On  April  4,  1922,  Extra  Brakeman  Hawks  was  called 
in  turn  at  7.45  a.  m.  at  Bonham,  Tex.,  by  the  train  caller,  Mr.  Gray,  for 
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a work  train  to  go  to  Choctaw,  18  miles  distant,  to  get  an  extra  gang  to 
work  on  the  dam  at  Bonham.  No  time  was  set  for  the  departure  of  the  train 
as  provided  by  Article  II  (a),  nor  was  he  required  to  sign  the  book.  Brake- 
man  Hawks  claims  he  reported  at  the  yard  office  at  8.43  a.  m.  The  yard- 
master  claims  he  reported  between  8.4f>  a.  m.  and  8.50  a.  m.  When  Mr.  Hawks 
reported  the  train  for  which  he  had  been  called  had  departed.  The  yard- 
master  states  that  the  work  extra  departed  from  Bonham  at  8.50  a.  m.  The 
trainmaster  states  that  the  work  extra  departed  from  Bonham  at  8.52  a.  m. 
The  engineer  states  that  the  work  extra  departed  from  Bonham  at  8.40  a.  m. 
The  car  inspector  foreman  states  that  the  work  extra  departed  from  Bonham 
at  8.40  a.  m.  The  O.  S.  record  book  at  Ector,  6 miles  distant  from  Bonham, 
shows  the  work  extra  went  by  at  8.55  a.  m.  The  O.  S record  books  at  Bells, 
14  miles  distant  from  Bonham,  shows  the  work  train  went  by  at  9.13  a.  m. 
Caller  Gray  states  that  he  told  Brakeman  Hawks  at  the  time  of  the  call  that 
the  dam  was  broken  and  that  he  should  report  as  soon  as  he  could.  Brake- 
man  Hawks  denies  this  statement. 

Investigation  was  held  April  8,  1922,  in  accordance  with  article  47,  after 
which  Mr.  Hawks  was  suspended  from  service  for  10  days  beginning  April 
4,  on  the  ground  that  he  did  not  use  his  best  efforts  under  the  circumstances 
in  responding  to  the  call.  The  claim  was  made  for  time  lost,  but  it  was 
denied. 

Article. 47  of  the  agreement  reads  as  follows  : 

“ Investigation  and  discipline. — (a)  No  conductor,  baggageman,  or  brake- 
man  will  be  suspended  or  discharged,  or  will  unfavorable  entries  be  made 
against  his  record  without  just  and  sufficient  cause.  In  case  an  employee 
be  taken  out  of  service  for  alleged  cause  he  will  be  given  a hearing  and  shall 
be  permitted  to  have  an  O.  R.  C.  or  B.  R.  T.  committeeman  present  at  exami- 
nation of  all  witnesses  testifying,  and  a decision  shall  be  rendered  in  writing- 
in  his  case  within  five  days  from  the  time  he  was  taken  out  of  service. 
Committeemen  shall  have  the  right  to  question  all  witnesses. 

“(&)  If  found  guilty  and  a verdict  of  suspension  is  rendered  it  shall  be  for  a 
given  length  of  time  and  the  employee  so  notified  in  writing.  Time  of  suspen- 
sion to  begin  at  the  time  employee  is  relieved  from  duty.  If  not  guilty  he  shall 
be  paid  for  all  time  lost. 

“(c)  When  an  employee  is  brought  to  trial  for  any  offense  the  charge  shall 
be  specific  and  he  and  his  committeeman  of  O.  R.  C.  or  B.  Ii.  T.  shall  have  the 
right  to  produce  witnesses  to  testify  in  his  defense  at  such  investigation,  and  to 
examine  all  papers  and  to  question  all  persons  giving  evidence  in  his  case. 
The  committee  will  be  furnished  copy  of  investigation  on  request. 

“(d)  Any  employee  who  feels  that  he  has  been  unjustly  dealt  with  shall  have 
the  right  of  appeal  to  his  superior  officer  within  10  days,  whether  in  person  or 
through  the  O.  R.  C.  or  B.  R.  T.  committees,  together  with  the  local  or  general 
chairman,  or  both.  If  found  not  guilty  he  shall  be  reinstated  and  paid  for  all 
time  lost.” 

Article  II  of  the  agreement  reads  as  follows : 

“Calling  of  train  crews. — (a)  Trainmen  within  1 mile  of  division  or  terminal 
station  will  be  called  by  caller,  who  will  be  provided  with  a book  in  which  the 
men  called  will  enter  their  names,  together  with  the  time  they  are  called. 
Freight  trainmen  will  be  called  as  near  as  possible  one  hour  and  thirty  minutes, 
and  passenger  trainmen  one  hour  before  time  set  for  departure. 

“(6)  Under  this  article  trainmen  are  required  to  be  at  their  trains  ready  for 
service  30  minutes  before  time  set  for  departure ; and  in  all  classes  of  service 
other  than  passenger,  trainmen’s  time  will  commence  at  the  time  they  are 
required  to  report  for  duty  and  shall  continue  until  they  are  relieved  from 
duty. 

“ Note. — It  is  to  be  understood  that  the  preparatory  time  may  be  changed 
through  negotiation  with  the  committees  whenever  it  can  be  shown  that  a 
necessity  for  so  doing  exists.” 

The  employees  contend  that  the  evidence  does  not  sustain  the  contention  that 
Brakeman  Hawks  had  notice  of  an  emergency  existing,  that  Article  II  was  not 
complied  with,  and  that  he  was  unjustly  suspended  and  should  be  paid  for  the 
10  days’  time  lost,  in  accordance  with  article  47. 

Carrier's  position. — On  the  morning  of  April  4,  1922,  it  was  discovered  that 
the  dam  near  the  roundhouse  at  Bonham,  which  holds  our  water  supply,  was 
about  to  give  way  on  account  of  high  water.  It  was  found  necessary  to  order 
a crew  to  run  out  to  Choctaw,  a distance  of  18  miles,  to  pick  up  an  extra  gang 
and  move  it  to  Bonham  to  work  on  the  dam. 
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Brakeman  Hawks,  who  lives  a short  distance  from  the  train  yard,  was  called 
at  7.45  a.  m.  and  was  told  to  get  down  as  soon  as  possible.  He  was  informed 
of  the  necessity  of  getting  the  train  out  at  the  earliest  possible  moment. 
Instead  of  doing  so,  however,  he  proceeded  to  cook  his  breakfast,  after  which 
he  walked  leisurely  down  to  the  yards  and  arrived  there  about  one  hour  and 
five  minutes  after  having  been  called,  or  about  8.50  a.  m.  By  this  time  the 
train  had  left,  it  having  been  found  necessary  to  call  another  brakeman  who 
happened  to  be  on  hand  at  the  time  the  train  was  ready  to  go  and  when  Brake- 
man  Hawks  had  not  shown  up.  Each  of  the  other  members  of  the  crew  had 
the  same  call  as  Brakeman  Hawks,  and  they  all  responded  promptly  except 
him. 

This  brakeman  was  given  10  days’  suspension  because  he  did  not  respond 
promptly  to  the  call  as  he  should  have  done  under  the  circumstances,  display- 
ing no  interest  whatever  in  the  serious  proposition  that  we  were  confronted 
with  at  the  time,  which  might  have  resulted  in  the  loss  of  our  water  supply  at 
Bonham. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3274.— DOCKET  3284 

Chicago , III.,  April  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v„  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  15  days’  pay  for  F.  A.  Griffin,  conductor,  on 
account  of  having  been  suspended  from  service  from  April  21  to  May 
5,  1922. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Conductor  Griffin  was  regularly  assigned  to  local 
freight  service  on  the  Avoyelles  branch  daily,  except  Sunday,  between  Bunkie, 
La.,  and  Melville,  La.,  running  one  way  over  the  road  each  day.  This  is  the 
only  freight  service  on  this  branch.  The  carrier  alleges  that  on  April  4 there 
were  three  empty  coal  cars  at  Hamburg,  La.,  to  be  moved,  and  that  the  agent 
verbally  requested  Conductor  Griffin  to  move  these  cars.  Conductor  Griffin 
denies  this  request  having  been  made.  No  switch  list  was  furnished  Con- 
ductor Griffin.  An  investigation  was  held  April  21,  17  days  after  the  alleged 
occurrence,  resulting  in  Conductor  Griffin’s  being  suspended  from  the  service 
for  15  days,  beginning  April  21.  Claim  was  made  for  time  lost  under  article 
47,  but  it  was  denied.  The  employee  was  offered  five  days’  pay  instead,  which 
was  not  satisfactory. 

Article  33  of  the  agreement  reads  as  follows : 

“Station  switching  and  checking  way  hills. — Train  crews  will  not  be  required 
to  do  any  switching  at  stations  except  that  shown  on  switch  list  furnished  by 
agent  immediately  upon  arrival  at  station,  such  switch  list  to  designate  where 
cars  are  to  be  found  and  left.  If  loads  or  empties  are  to  be  moved,  contents, 
destination,  and  tonnage  will  be  shown  on  list.  Conductors  will  furnish  agent 
with  switch  list  of  all  cars  set  out  at  that  station,  and  will  return  to  agent 
the  list  furnished  by  him  after  marking  off  cars  picked  up.  At  points  where 
yard  clerks  are  maintained  they  will  assist  conductors  in  checking  waybills 
and  will  make  a consist  of  trains,  excepting  conductors  will  make  consist  of 
Red  Ball  cars,  as  per  rules.” 

Article  47  of  the  agreement  reads  as  follows : 

“ Investigation  and  discipline. — (a)  No  conductor,  baggageman,  or  brake- 
man  will  be  suspended  or  discharged,  or  will  unfavorable  entries  be  made 
against  his  record  without  just  and  sufficient  cause.  Iir  case  an  employee  be 
taken  out  of  service  for  alleged  cause  he  will  be  given  a hearing  and  shall  be 
permitted  to  have  an  O.  R.  C.  or  B.  R.  T.  committeeman  present  at  examina- 
tion of  all  witnesses  testifying,  and  a decision  shall  be  rendered  in  writing  in 
his  case  within  five  days  from  the  time  he  was  taken  out  of  service.  Com- 
mitteemen shall  have  the  right  to  question  all  witnesses. 
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“(&)  If  found  guilty  and  a verdict  of  suspension  is  rendered  it  shall  be  for 
a given  length  of  time  and  the  employee  so  notified  in  writing.  Time  of  sus- 
pension to  begin  at  the  time  employee  is  relieved  from  duty.  If  not  guilty  he 
shall  be  paid  for  all  time  lost. 

“(c)  When  an  employee  is  brought  to  trial  for  any  offense  the  charge  shall 
be  specific  and  he  and  his  committeeman  of  O.  It.  C.  or  B.  R.  T.  shall  have  the 
right  to  produce  witnesses  to  testify  in  his  defense  at  such  investigation  and 
to  examine  all  papers,  and  to  question  all  persons  giving  evidence  in  his  case. 
The  committee  will  be  furnished  copy  of  investigation  on  request. 

“(d)  Any  employee  who  feels  that  he  has  been  unjustly  dealt  with  shall  have 
the  right  of  appeal  to  his  superior  officer  within  10  days,  whether  in  person  or 
through  the  O.  It.  C.  or  B.  R.  T.  committees,  together  with  the  local  or  general 
chairman,  or  both.  If  found  not  guilty  he  shall  be  reinstated  and  paid  for  all 
time  lost.” 

The  employees  contend  that  article  33  of  the  schedule  was  not  complied  with, 
that  the  discipline  was  unjustified,  and  that  Conductor  Griffin  was  not  guilty 
and  should  be  paid  for  the  15  days’  time  lost,  in  accordance  with  article  47  of 
the  agreement. 

Carrier's  position. — On  the  date  in  question  Conductor  Griffin  was  employed 
on  a local  on  the  Avoyelles  branch.  It  is  claimed  by  the  agent  at  Hamburg 
and  substantiated  by  Demurrage  Inspector  Voinche,  who  was  riding  on  Con- 
ductor Griffin’s  train,  that  the  agent  offered  the  conductor  three  empty  coal 
cars.  Conductor  Griffin  failed  to  move  the  cars.  Article  33  of  the  agreement, 
which  is  quoted  in  the  employees’  position  and  which  requires  that  a switch 
list  be  furnished  by  the  agent  immediately  upon  arrival  of  a local  train  at  a 
station,  is  cited  in  defense  of  Conductor  Griffin’s  action  in  not  moving  the  cars. 

While  we  agree  that  a strict  compliance  with  the  schedule  rule  cited  requires 
the  agent  to  furnish  a switch  list,  which  he  did  not  do,  it  did  not,  however, 
justify  Conductor  Griffin  in  leaving  these  cars  after  he  had  been  told  they  were 
to  go.  Hamburg  is  a small  station  located  on  a branch  line.  The  amount  of 
picking  up  and  setting  out  at  that  point  is  small,  and  the  agents  and  conductors 
become  indifferent  with  regard  to  the  requirements  of  article  33.  Switch  lists 
are  not  furnished  by  the  agents  as  the  rule  contemplates,  nor  demanded  by  the 
conductors,  but,  on  the  contrary,  the  cars  are  picked  up  or  switched  on  verbal 
understanding  without  the  formality  of  a switch  list. 

Decision .- — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3275.— DOCKET  3420 

Chicago,  III.,  April  6,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  suspension  of  29  days 
imposed  on  E.  S.  Marvin  was  not  justified  and  that  he  should  be 
reimbursed  for  the  wage  loss  sustained  on  account  of  such  suspension. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3276.— DOCKET  3465 

Chicago,  III.,  April  6,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question.— Claim  of  the  employees  that  the  suspension  of  29  days 
imposed  on  L.  Y.  Hayden  was  not  justified  and  that  he  should  be 
reimbursed  for  the  wage  loss  sustained  on  account  of  such  suspension. 

Decision—  The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3277.— DOCKET  3482 

Chicago,  III.,  April  6,  1925 

Order  of  Railroad  Telegraphers  v.  New  York,  Chicago  & St.  Louis  Rail- 
road Co. 

Question. — Claim  of  the  employees  that  the  position  of  ticket  agent 
at  Fort  Wayne.  Ind.,  should  be  restored  to  the  agreement  and  adver- 
tised and  filled  under  the  provisions  of  rule  2. 

0 Statement. — The  employees  state  that  the  position  of  ticket  agent 
at  Fort  Wayne  is  listed  in  the  wage  scale  of  the  telegraphers’  agree- 
ment and  is  governed  by  all  of  the  provisions  thereof.  On  June  4. 
1922,  a bulletin  was  issued  by  the  carrier  advising  the  employees  of 
a vacancy  in  this  position,  but  on  June  24,  1922,  the  bulletin  was  re- 
called. On  July  1,  1922,  C.  H.  Garn,  chief  clerk  to  the  freight  agent 
at  Fostoria,  Ohio,  was  checked  into  the  position  and  given  the  title 
of  city  passenger  agent.  He  was  required  to  perform  the  same 
work  that  was  perfored  by  the  employee  formerly  holding  the  posi- 
tion of  ticket  agent,  the  only  difference  being  that  he  has  an  assistant 
who  works  full  time  in  the  ticket  office  instead  of  only  four  hours  per 
day.  as  was  formerly  the  practice. 

The  employees  contend  that  a position  can  not  be  eliminated  from 
the  provisions  of  the  agreement  except  through  negotiation  and 
agreement  with  the  representatives  of  the  employees  or  as  provided 
by  the  transportation  act,  1920. 

The  employees  also  contend  that  when  the  vacancy  in  the  position 
was  advertised,  competent  employees  with  proper  seniority  standing 
under  the  telegraphers’  agreement  made  application  for  the  position, 
and  it  should  have  been  awarded  to  one  of  these  applicants  under  the 
provisions  of  rule  2 of  the  agreement,  instead  of  being  filled  by  an 
employee  not  holding  seniority  rights  under  the  telegraphers’  agree- 
ment. Eule  2 of  the  agreement  effective  December,  1919,  reads,  in 
part,  as  follows : 

Promotions  or  assignments  shall  only  be  made  when  vacancies  occur  or 
when  new  positions  are  established  and  shall  be  governed  by  fitness  and 
age  in  the  service,  determination  of  the  matter  to  be  in  accordance  with  rule 
127,  Company  Book  of  Rules.  At  the  end  of  each  calendar  month  notice  shall 
be  given  by  bulletin  of  all  vacancies  on  the  respective  divisions  in  positions 
shown  in  the  wage  scale.  The  oldest  employee  in  the  service  applying  for  any 
one  position  with  sufficient  ability  will  be  entitled  to  the  assignment. 

All  bulletins  of  vacancies  will  be  sent  to  all  officers  on  the  respective  division 
shown  in  the  wage  scale,  and  the  proper  official  will  acknowdedge  receipt  of 
all  applications  by  letter  notice  specifying  the  successful  applicants,  sending 
copy  to  local  chairman.  Applications  for  such  positions  must  be  made  within 
ten  (10)  days,  assignments  to  be  made  within  three  (3)  days  thereafter,  and 
same  to  be  filled  within  twenty  (20)  days  from  date  of  bulletin. 

* * ***.** 

Vacancies  in  agencies  will  be  bulletined  for  seven  (7)  days  at  the  time  such  ' 
vacancies  occur,  application  to  be  made  within  ten  (10)  days  and  position  to 
be  filled  within  twenty  (20)  days  after  date  of  bulletin.  * * * 

A list  of  employees  covered  by  this  schedule  will  be  prepared  semiannually 
for  each  division  on  the  1st  day  of  January  and  July,  or  as  soon  thereafter  as 
practicable,  according  to  age  in  service,  and  four  copies  furnished  the  teleg- 
raphers’ committee.  An  employee  may  obtain  his  standing  on  application  to  the 
superintendent  of  telegraph. 
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The  employees  claim  that  the  position  in  question  should  be  re- 
stored to  the  agreement  and  advertised  and  filled  under  the  pro- 
visions of  rule  2,  quoted  above. 

The  carrier  states  that  after  the  vacancy  in  the  position  of  ticket 
agent  at  Fort  Wayne  was  bulletined  it  was  determined  that  the  im- 
porance  of  Fort  Wayne  from  a passenger  standpoint  justified  the 
appointment  of  a city  passenger  agent  by  the  traffic  department. 
This  was  done  so  that  the  occupant  of  that  position  could  solicit 
passenger  business,  look  after  the  patrons  of  the  carrier,  and  do  some 
of  the  work  in  connection  with  the  ticket  agency.  The  detail  work 
of  the  office  was  to  be  taken  care  of  by  assigning  the  assistant  to  work 
eight  hours  a day  instead  of  four  hours. 

The  carrier  also  states  that  the  position  was  not  eliminated  from 
the  telegraphers’  agreement;  that  all  qualified  employees  were  given 
full  consideration  in  filling  the  position;  that  an  employee  was 
selected  who  best  met  the  requirements  of  the  new  position  of  city 
passenger  agent ; and  that  the  position  will  be  advertised  at  any  time 
the  business  justifies  filling  it. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  rules 
of  the  telegraphers’  agreement  the  position  of  ticket  agent  at  Fort 
Wayne,  Ind.,  should  not  have  been  excluded  from  the  provisions 
thereof  until  30  days’  notice  had  been  served  upon  the  representatives 
of  the  employees  requesting  that  the  change  be  made,  or  until  con- 
ference had  been  held  with  the  employees’  committee,  or  until  handled 
in  the  manner  provided  in  the  transportation  act,  1920. 

The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3278  —DOCKET  3497 

Chicago,  III.,  April  6,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Request  of  the  employees  that  the  position  of  tele- 
phone-message operator  in  “ H ” office,  Sacramento,  Calif.,  be  re- 
bulletined for  seniority  choice  of  telegraphers. 

Statement—  On  November  1,  1921,  a position  of  telephone -mes- 
sage operator  was  established  in  “ H ” office,  Sacramento,  and  the 
position  was  filled  from  the  seniority  list  of  telegraphers  in  con- 
formity with  rule  14  ( c ) of  the  telegraphers’  agreement,  which 
reads  as  follows : 

Positions  covered  by  this  agreement  will  be  filled  by  telegraphers  taken 
from  the  telegraphers’  official  seniority  lists. 

The  position  was  filled  by  various  telegraphers  from  that  date 
until  it  became  vacant  on  August  15,  1922.  On  September  18,  1922, 
a position  of  message  operator  was  established  by  the  carrier,  and 
an  employee  was  placed  in  that  position  without  it  being  adver- 
tised to  telegraphers. 

The  employees  state  that  when  the  position  of  message  operator 
was  established  by  the  carrier  it  was  not  bulletined  and  was  assigned 
to  a lady  stenographer  who  held  no  seniority  under  the  telegraphers’ 
agreement. 
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The  employees  also  state  that  they  have  repeatedly  requested  the 
carrier  to  bulletin  the  position  of  telephone-message  operator  in 
the  office  in  question  but  without  avail.  Request  is  made  by  them 
that  the  position  be  bulletined  for  the  seniority  position  of  the 
telegraphers. 

The  carrier  states  that  the  telegraphers  did  not  hold  the  position 
of  telephone-message  operator  established  on  November  1,  1921,  in 
“ H ” office  at  Sacramento  long  enough  to  become  familiar  with  the 
work,  and  the  constant  changing  of  employees  greatly  interfered 
with  the  proper  routing  and  handling  of  the  business.  It  was  not 
until  the  officials  handling  the  question  wTere  convinced  that  the 
purpose  of  the  telephone  would  be  defeated  by  the  application'  of 
the  seniority  rules  of  the  telegraphers  that  they  decided  to  assign 
a telephone-message  operator  until  such  time  as  the  telegraphers1 
organization  w^ould  give  assurance  that  those  making  application 
would  remain  in  the  position  a reasonable  time. 

The  carrier  also  states  that  the  duties  of  the  position  of  message 
operator  consists  of  telephoning  information  between  the  different 
general  offices. 

The  carrier  contends  that  it  is  not  the  intent  of  the  telegraphers’ 
agreement  that  prompt  and  efficient  handling  of  the  carrier’s  busi- 
ness shall  be  considered  secondary  to  seniority  rules  by  the  use  of 
inexperienced  employees  due  to  constant  changing,  this  position 
being  supported  by  rule  24  ( c ) of  the  telegraphers’  agreement, 
which  reads  as  follows : 

The  company,  through  the  proper  official,  will  determine  the  fitness  of 
telegraphers  to  fill  all  positions  in  this  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position 
of  telephone-message  clerk  in  the  office  in  question  shall  be  bulle- 
tined and  assigned  to  telegraphers  in  accordance  with  the  rules  of 
the  agreement  governing  its  employees. 

The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3279.— DOCKET  3519 

Chicago,  III.,  April  6,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  the  levermen  employed  at 
“ C,”  “ J O,”  and  “ KN  ” towers  of  the  carrier  should  be  assigned  to 
work  eight  consecutive  hours  with  no  time  off  for  meals  and  paid 
overtime  at  the  rate  of  time  and  one-half  for  all  time  in  excess  of 
eight  consecutive  hours  retroactive  to  the  date  they  were  first  as- 
signed to  work  the  present  tours  of  duty. 

Statement. — The  following  employees  are  assigned  to  service  in 
“ C,”  “JO,”  and  “ KN  ” towers  of  the  carrier  in  New  York  City  : 

At  “ C ” tower : 

1 block  operator..  8 a.  m.  to  4 p.  m. 

1 block  operator..  4 p.  m.  to  12  midnight. 

1 block  operator..  12  midnight  to  8 a.  m. 

1 leverman 7 a.  m.  to  5 p.  in.,  with  one  hour  for  lunch  from  12  noon  to  1 

p.  m. 
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At  “ JO  ” tower : 

1 block  operator..  7 a.  m.  to  3 p.  m. 

1 block  operator..  3 p.  m to  11  p.  m. 

1 block  operator..  11  p.  m to  7 a.  m. 

1 leverman 7 a.  m.  to  4 p.  m.,  with  one  hour  for  lunch  from  12  noon  to  1 

p.  m. 

At  “KN”  tower: 

1 block  operator..  7 a.  m.  to  3 p.  m. 

1 block  operator..  3 p.  m to  11  p.  m. 

1 block  operator..  11  p.  m to  7 a.  m. 

1 leverman 7 a.  m.  to  5 p.  m.,  with  one  hour  for  lunch  from  12  noon  to  1 

p.  m. 

The  employees  contend  that  these  levermen  are  assigned  to  split 
tricks  on  account  of  the  carrier  releasing  them  for  an  hour  for  meals 
during  their  regular  assigned  hours,  and  that  the  carrier  is  not  pay- 
ing them  in  accordance  with  section  (a) , Article  Y,  of  Supplement  13 
to  General  Order  No.  27,  which  reads  as  follows : 

Eight  consecutive  hours,  exclusive  of  the  meal  hour,  shall  constitute  a (lay’s 
work,  except  that  where  two  or  more  shifts  are  worked,  eight  consecutive 
hours  with  no  allowance  for  meals  shall  constitute  a day’s  work. 

The  employees  also  contend  that  these  towers  are  four-shift  offices, 
the  leverman  constituting  one  of  the  shifts,  and  that  they  should  not 
be  required  to  suspend  work  for  meals,  but  should  work  eight  con- 
secutive hours  and  be  paid  at  the  rate  of  time  and  one-half  for  all 
hours  held  on  duty  in  excess  of  eight  hours  from  the  time  of  com- 
mencing work  on  their  assignment,  retroactive  to  the  date  they  were 
first  assigned  to  work  the  present  tours  of  duty. 

The  carrier’s  reply  to  the  employees’  ex  parte  submission  is  quoted, 
as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a “ dispute  ” 
within  the  purview  of  the  transportation  act,  1920,  and  we  shall  not  therefore 
be  represented  at  the  hearing  on  this  case,  either  orally  or  in  writing. 

Upon  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board.  The  carrier’s  representative 
stated  that  the  assignment  complained  of  was  proper  in  that  the  shift 
relationship  of  levermen  and  signalmen  (block  operators)  is  analo- 
gous to  the  principle  set  forth  in  example  6 of  the  decision  to  ques- 
tion 27  of  Interpretation  4 to  Supplement  13  to  General  Order  No. 
27,  and  therefore  the  position  of  leverman  is  a separate  shift  from 
that  of  the  signalman  (block  operators)  and  was  properly  treated  as 
a one-shift  position. 

Decision. — The  Railroad  Labor  Board  decides  that  the  telegraph 
offices  involved  in  this  dispute  are  four-shift  offices,  and  therefore 
the  claim  of  the  employees  is  sustained. 


DECISION  NO.  3280. — DOCKET  3288 

Chicago,  III.,  April  6,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  New  York  Central  Railroad  Co.  (West  of  Buffalo) 

Question. — Claim  of  J.  Catterall  and  C.  B.  Nelson  for  additional 
compensation  under  the  application  of  Decision  No.  2 (I,  R.  L.  B. 
13). 
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Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  on  this  dispute  contains  the  following : 

Statement  of  facts. — Under  date  of  January  1,  1920,  tlie  pay-roll  work  of  the 
maintenance-of-way,  track,  and  signal  departments  was  transferred  from  the 
engineer  accountant’s  office  to  the  local  auditor’s  office,  which  work  wan  ab- 
sorbed by  the  then  present  force  of  the  local  auditor. 

Messrs.  Catterall  and  Nelson,  who  had  part  of  that  pay-roll  work  added  to 
their  regular  duties,  were  granted  increases,  the  former  $15  a month  and  the 
latter  $7.50  a month,  effective  May,  1920.  In  applying  Decision  No.  2,  the 
increases  of  $15  and  $7.50,  respectively,  were  deducted  before  Decision  No.  2 
was  applied. 

Employees'  position. — The  employees’  committee  contends  that  in  view  of  the 
fact  that  rule  17  of  the  national  agreement  was  not  complied  with  in  so  far 
as  bulletining  said  positions  in  accordance  with  rule  12  of  said  national  agree- 
ment was  concerned,  the  increases  granted  on  said  positions  were  duly  author- 
ized increases  in  order  to  take  care  of  the  additional  work  and  responsibilities 
assumed  by  these  employees  at  the  time  when  the  pay-roll  work  of  the  mainte- 
nance-of-way,  track,  and  signal  departments  was  taken  over  by  the  local 
auditor. 

As  the  above  contention  of  the  employees’  committee  is  supported  by  a state- 
ment of  questions  and  answers  agreed  to  by  the  managements  of  the  western, 
southwestern,  and  southeastern  territories,  including  the  eastern  bureau  of 
which  the  New  York  Central  Railroad  Co.  is  a part,  during  their  conference 
held  on  August  3,  4,  and  5,  1920,  on  the  proper  application  of  Decision  No.  2,  and 
as  the  question  now  in  dispute  between  the  New  York  Central  Railroad  Co. 
and  our  committee  is  covered  by  question  No.  49  of  article  13  of  their  agree- 
ment of  understanding — which  reads  as  follows : 

“ Question  No.  1^9. — How  shall  increases  be  determined  for  positions  on 
which  an  increase  has  been  granted  since  February  29,  1920,  in  order  to 
eliminate  inequalities  or  in  order  to  establish  proper  differentials  for  positions 
of  supervision? 

“ Answer . — Adjustment  made  subsequent  to  February  29,  1920  (assuming  no 
change  in  duties  or  added  responsibilities),  will  not  affect  the  determination  of 
new  rates  which  is  based  on  the  rate  in  effect  February  29,  1920  ” — 
the  committee  feels  that  the  increases  in  question  were  not  granted  to  elimi- 
nate any  then  existing  inequalities  or  to  establish  any  differentials  for  super- 
vision as  outlined  in  question  No.  49,  but  that  said  increases  were  granted  as 
remuneration  for  taking  care  of  the  additional  work  and  responsibilities 
assumed  by  them  at  the  time  the  pay-roll  work  from  the  heretofore  mentioned 
departments  was  absorbed  by  the  local  auditor’s  office. 

As  the  answer  to  question  No.  49  of  the  August  3 to  5 conference  of  1920 
would  clearly  indicate  that  Messrs.  Catterall  and  Nelson  would  be  fully  entitled 
to  the  full  increase  of  Decision  No.  2,  plus  the  increase  granted  them  for  the 
additional  work  and  responsibilities  assumed  by  them,  the  committee  prays 
that  your  honorable  board  will  give  this  case  your  full  consideration  and 
grant  these  employees  the  difference  deducted  from  their  pay  in  the  applica- 
tion of  Decision  No.  2,  which  claim  the  committee  feels  was  justly  made 
against  the  New  York  Central  management. 

Carrier's  position. — On  January  1,  1920,  the  pay-roll  work  of  the  maintenance 
of  way,  track,  and  signal  departments  was  transferred  from  the  engineer 
accountant’s  office  to  the  local  auditor’s  office.  The  work  being  similar  to 
other  work  done  by  clerks  in  the  local  auditor’s  office,  it  was  split  up  among 
five  or  six  different  clerks  in  that  office  without  an  increase  in  force. 

On  May  1,  1920,  the  handling  of  certain  vouchers  was  transferred  to  this 
office,  as  it  was  the  best  judgment  of  the  officials  in  charge  that  the  force 
could  absorb  the  additional  work  without  improper  exertions.  In  order  to 
make  salaries  equal  to  those  being  paid  by  outside  concerns,  which  would 
enable  us  to  retain  our  force,  adjustments  were  made  in  the  salaries  of  six 
employees,  including  Mr.  Catterall,  for  $15  and  Mr.  Nelson  for  $7.50. 

The  records  of  the  hearings  before  the  Railroad  Labor  Board  show  that  the 
representatives  of  the  employees  laid  great  stress  upon  comparisons  between 
wages  paid  by  the  carriers  and  those  paid  by  other  employers,  and  Decision 
No.  2 shows  that  this  was  one  of  the  elements  which  the  board  took  into  con- 
sideration in  rendering  that  decision.  Manifestly  there  can  be  no  justification 
for  the  carrier  being  required  to  apply  an  increase  which  the  board  arrived  at 
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based  upon  all  the  elements  which  the  transportation  act,  1920,  required  them 
to  take  into  consideration  and  at  the  same  time  grant  separate  consideration 
for  only  one  of  the  elements. 

The  increases  provided  by  Decision  No.  2 — namely,  $26.52  a month — were 
applied  to  the  rates  as  of  February  29,  1920,  submerging  the  lesser  increases 
which  had  been  granted  on  May  1 for  the  reasons  stated. 

Interpretation  No.  2 to  Decision  No.  2 (I,  R.  L.  B.  79)  is  clearly  applicable 
to  this  situation,  and  the  carrier  respectfully  submits  that  additional  payments 
are  not  justified,  either  by  Decision  No.  2 or  the  duties  of  the  positions. 

Decision. — The  phrase  of  Decision  No.  2 reading,  “ the  rates  estab- 
lished by  or  under  the  authority  of  the  United  States  Railroad  Ad- 
ministration,” means  the  rates  in  effect  at  12.01  a.  m.  March  1,  1920, 
and  therefore  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3281.— DOCKET  3296 

Chicago,  III.,  April  6,  1925 

Order  of  Railroad  Telegraphers  v.  Louisville  & Nashville  Railroad  Co. 

Question. — Claim  of  the  employees  that  J.  S.  Slayton,  extra  opera- 
tor, was  entitled  to  the  temporary  vacancy  in  the  position  of  agent 
at  Highland  Park,  Ky.,  and  that  he  should  be  paid  the  rate  of  that 
position  for  the  days  he  did  not  work  between  July  18,  1921,  and 
Aug'ust  15,  1921. 

Statement. — The  employees  state  that  on  July  18,  1921,  P.  T. 
Puckett,  agent  at  Highland  Park,  was  granted  a leave  of  absence  for 
29  days  and  his  position  was  filled  by  a clerk  from  the  yardmaster’s 
office,  instead  of  being  filled  from  the  extra  list  of  telegraphers  cov- 
ered by  the  agreement  of  October  1, 1920,  and  on  which  list  Mr.  Slay- 
ton was  the  senior  extra  employee  qualified  for  the  vacancy  and 
should  have  been  assigned  to  it. 

The  employees  also  state  that  Highland  Park  is  listed  in  the  agree- 
ment under  the  Louisville  terminal  district,  which  is  under  the  juris- 
diction of  a superintendent,  but  the  positions  of  agent,  ticket  agent, 
and  all  positions  of  operators  and  levermen  have  always  been  filled 
from  the  seniority  rosters  of  the  Louisville  and  L.  C.  & L.  divisions 
since  the  agreement  of  October  15,  1919,  and  by  men  now  carried  on 
those  rosters  who  have  been  in  continuous  service  on  those  divisions. 

The  employees  contend  that  Extra  Operator  Slayton,  who  was  the 
oldest  employee  on  the  extra  list  at  the  time  the  vacancy  occurred  in 
the  position  of  agent  at  Highland  Park,  which  position  is  listed  in 
the  agreement,  was  thoroughly  qualified  and  available  for  the  posi- 
tion and  should  have  been  assigned  to  it,  as  provided  in  section  (/), 
Article  VIII  of  the  agreement,  which  reads  as  follows : 

When  a temporary  vacancy  of  less  than  thirty  (30)  days  occurs  it  shall  be 
assigned,  as  per  section  (a)  of  this  article,  to  the  oldest  extra  employee  avail- 
able. 

The  employees  also  contend  that  the  carrier  was  not  within  its 
rights  in  using  an  employee  not  covered  by  the  scope  of  the  agree- 
ment between  the  carrier  and  the  telegraphers  to  fill  a scheduled 
position  so  long  as  one  of  the  employees  covered  by  the  agreement 
was  available. 
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The  employees  request  that  Mr.  Slayton  be  paid  for  the  loss  of  176 
hours  at  52  cents  an  hour,  or  a total  of  $91.52,  on  account  of  being 
forced  to  lose  tlie  time  to  which  he  was  justly  entitled. 

The  carrier  states  that  the  Louisville  terminal  as  a terminal  divi- 
sion was  established  in  August,  1890,  and  that  it  was  the  practice  of 
the  terminal  superintendent  to  call  upon  the  Louisville  division  to 
fill  vacancies  in  telegraphic  positions  in  the  offices  on  the  main  line 
up  to  the  telegraph  office  in  the  Louisville  Union  Passenger  Station 
known  as  “ F ” office ; and  for  the  L.  C.  & L.  divisions  to  furnish  tele- 
graph operators  on  that  part  of  the  line  up  to  and  including  T.  J. 
tower.  The  superintendent  of  the  Louisville  terminals  filled  vacan- 
cies in  the  nontelegraph  positions  of  Baxter  Avenue  ticket  agency, 
A Street  tower,  and  Highland  Park,  without  regard  to  the  two  main- 
line divisions. 

The  carrier  also  states  that  prior  to  the  first  agreement  with  the 
telegraphers  that  became  effective  October  15,  1919,  and  which  was 
authorized  by  Supplement  21  to  General  Order  No.  27  of  the  United 
States  Railroad  Administration,  there  had  been  no  authorized 
seniority  roster  for  agents,  telegraphers,  and  others  subsequently 
included  in  such  schedule ; and  at  the  time  of  making  this  first  agree- 
ment, vacancies  in  the  positions  listed  in  the  Louisville  terminals,  and 
which  included  the  position  of  agent  at  Highland  Park,  were  filled 
according  to  the  past  practice  until  April  14,  1922,  when  it  was 
agreed  with  the  general  committee  of  telegraphers  to  divide  the 
Louisville  terminals  as  follows : Between  the  L.  C.  & L.  division  and 
Louisville  division — Baxter  Avenue,  M.  N.,  and  T.  J.  towers  to  the 
L.  C.  & L.  division;  C.  J.,  F.  X.,  and  A Street  towers,  W.  F.  office, 
and  Highland  Park  to  the  Louisville  division.  St.  Louis  terminals 
attached  to  the  St.  Louis  division. 

The  carrier  contends  that  prior  to  April  14,  1922,  the  Louisville 
division  employees  had  no  claim  whatever  to  the  agency  at  Highland 
Park,  as  it  had  never  been  filled  either  permanently  or  temporarily 
by  an  employee  holding  seniority  on  that  division,  and,  therefore, 
when  the  vacancy  occurred  in  July,  1921,  the  position  was  filled  in 
the  same  manner  as  prior  thereto. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3282.— DOCKET  3305 

Chicago,  III.,  April  6,  1925 

Order  of  Railroad  Telegraphers  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis 

Railway  Co. 

Question. — Claim  of  the  employees  that  the  position  of  ticket 
agent  at  Wellington,  Ohio,  should  be  restored  to  the  telegraphers’ 
agreement  at  the  rate  of  63.25  cents  an  hour,  and  that  the  position 
should  be  bulletined  and  filled  in  accordance  with  the  rules  of  that 
agreement. 

Statement. — The  wage  scale  contained  in  the  telegraphers’  agree- 
ment shows  an  agent,  ticket  agent,  and  day  operator  at  Wellington, 
Ohio.  Effective  February  1,  1922,  the  employee  holding  the  position 
of  ticket  agent  was  pensioned  and  the  employees  state  that  the  va- 
cancy created  thereby  was  not  bulletined  in  accordance  with  the  rules 
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of  the  agreement,  but  that  a clerk  was  assigned  to  perform  the  work 
of  ticket  agent  and  the  classification  of  the  agent  was  changed  to 
freight  and  ticket  agent. 

The  employees  also  state  that  the  reclassification  of  the  position  of 
ticket  agent  has  resulted  in  no  change  in  the  duties  of  that  position. 
The  clerk  now  performs  the  same  service  that  was  formerly  required 
of  the  ticket  agent  except  that  the  name  of  the  freight  agent  is  now 
signed  to  reports  instead  of  the  name  of  the  employees  performing 
the  service. 

The  employees  further  state  that  the  rate  of  the  ticket  agent  was 
63.25  cents  an  hour,  and  that  when  the  change  was  made  the  rate  of 
pay  was  reduced  without  agreement  in  conference  between  the  com- 
mittee representing  the  employees  and  the  management  of  the 
carrier. 

The  employees  request  that  the  position  of  ticket  agent  be  restored 
to  the  telegraphers’  agreement  at  the  rate  of  63.25  cents  an  hour  and 
that  the  position  should  be  bulletined  and  filled  in  accordance  with 
the  rules  of  that  agreement. 

The  carrier  states  that  the  employee  filling  the  position  of  ticket 
agent  at  Wellington  at  the  time  the  change  was  made  had  pre- 
viously been  appointed  freight  and  ticket  agent  at  that  point  on 
January  1,  1919,  but  on  account  of  ill  health  and  his  inability  to 
properly  look  after  the  duties  of  both  freight  and  ticket  agent  the 
carrier  recognized  his  34  years  of  faithful  service  and  created  a posi- 
tion of  ticket  agent  at  that  point,  to  which  he  was  assigned.  The 
creation  of  the  position  of  ticket  agent  was  solely  for  the  purpose 
of  taking  care  of  an  old  and  faithful  employee.  This  empk^ee  was 
more  or  less  ill  at  all  times  during  his  incumbency  as  ticket  agent, 
and  in  the  latter  part  of  the  year  1921  his  health  became  so  badly 
impaired  that  he  requested  to  be  retired  on  pension.  This  request 
was  favorably  acted  upon  and  he  was  relieved  from  further  duties 
and  retired  on  pension  February  1,  1922. 

The  carrier  also  states  that  when  the  ticket  agent  at  Wellington 
was  pensioned  it  was  no  longer  necessary  to  maintain  a ticket  agent 
at  that  point,  as  the  station  did  not  do  a heavy  passenger  business; 
there  were  but  eight  regular  trains  stopping  at  that  point,  only  four 
of  which  were  served  during  the  tour  of  duty  covered  by  the  ticket 
agent.  A clerk  was  therefore  placed  at  the  station  to  sell  tickets. 

The  carrier  further  states  that  when  the  ticket  agent  was  pen- 
sioned the  freight  agent  was  made  freight  and  ticket  agent  and 
assumed  supervision  of  the  ticket  work;  he  also  solicited  passenger 
business  and  handled  the  ticket  reports. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3283.— DOCKET  3315 

Chicago,  III.,  April  6,  1925 

Brotherhood  of  Dining  Car  Conductors  v.  Delaware  & Hudson  Co. 

Question. — Ex  parte  submission  from  the  employees  relative  to 
claim  of  Steward  William  N.  McIntyre  for  payment  of  $867.15  for 
overtime,  and  claim  of  the  employees  for  overtime  for  each  dining- 
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car  steward  who  worked  in  excess  of  240  hours  a month;  applica- 
tion of  Supplement  27  to  General  Order  No.  27  of  the  United  States 
Railroad  Administration. 

Statement. — The  representative  of  the  employees  presented  a 
claim  to  the  carrier  for  overtime  for  Mr.  McIntyre,  who  was  em- 
ployed as  steward,  covering  the  years  1920,  1921,  and  1922,  or  a 
total  of  895  hours,  which,  at  the  overtime  rate  specified  in  Supple- 
ment 27  to  General  Order  No.  27,  amounted  to  $867.15.  The  local 
officers  of  the  carrier  declined  to  adjust  the  claim,  and  the  national 
president  of  the  Brotherhood  of  Dining  Car  Conductors  took  the 
dispute  up  with  the  general  manager  of  the  carrier  but  received  no 
reply. 

The  national  president  of  the  Brotherhood  of  Dining  Car  Con- 
ductors submitted  the  dispute  to  the  Railroad  Labor  Board  on 
November  16,  1922,  and  stated  that  the  carrier  was  a party  to 
Decision  No.  2 (I,  R.  L.  B.  13),  and  that  while  the  Brotherhood  of 
Dining  Car  Conductors  was  not  a party  to  that  decision,  the  carrier 
nevertheless  applied  the  increase  granted  by  that  decision  to  miscel- 
laneous employees  and  by  doing  so  assumed  the  obligations  stipp- 
lated  in  Decision  No.  2 that  working  conditions  and  other  rules  of 
employees  should  remain  in  effect  until  changed  by  agreement  be- 
tween the  carrier  and  the  employees  or  by  decision  of  the  board 
after  due  hearing  and  consideration. 

The  national  president  of  the  Brotherhood  of  Dining  Car  Con- 
ductors also  states  that  no  agreement  has  been  entered  into  between 
the  carrier  and  its  dining-car  stewards,  and  that  the  carrier  has  not 
granted  conference  for  that  purpose,  although  requested  to  do  so  by 
the  chairman  of  the  committee. 

The  Railroad  Labor  Board  referred  the  ex  parte  submission  of 
the  employees  to  the  carrier  on  April  12,  1923,  and  receipt  of  the 
submission  was  acknowledged  hy  the  carrier  on  May  10,  1923,  but 
no  answer  was  made  to  the  claim  of  the  employees. 

An  oral  hearing  was  held  on  the  dispute  on  June  4,  1923,  and 
although  the  carrier  wTas  advised  of  the  hearing  it  was  not  repre- 
sented. 

Decision. — The  Railroad  Labor  Board  remands  this  dispute  to  the 
employees  and  carrier  for  conference  and  effort  to  agree  upon  rules 
governing  the  conditions  of  employment  of  the  employees  involved. 
The  principles  promulgated  by  the  Railroad  Labor  Board  in  Deci- 
sion No.  119  (II,  R.  L.  B.  87)  shall  be  the  basis  for  negotiations  held 
in  accordance  with  this  decision. 


DECISION  NO.  3284.— DOCKET  3318 

Chicago,  III.,  April  6,  1925 

Mobile  & Ohio  Railroad  Co.  v.  Brotherhood  of  Railroad  Trainmen 

Question. — (a)  Has  E.  L.  Peeples  forfeited  his  seniority  with  the 
Mobile  & Ohio  Railroad  Co.  in  the  capacity  of  passenger-train  bag- 
gagemaster  or  flagman,  which  dates  from  April  1,  1910? 
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(b)  If  not,  is  he  entitled  to  place  himself  in  passenger  service  on 
the  Jackson  division  of  the  Mobile  & Ohio  Railroad  in  accordance 
with  that  seniority? 

Statement. — This  dispute  involves  a very  complicated  situation, 
and  lengthy  statements  have  been  submitted  by  both  the  carrier  and 
the  employees  with  reference  to  the  methods  by  which  seniority  has 
been  handled  in  the  past,  as  well  as  to  events  leading  up  to  the  present 
dispute. 

The  position  of  the  carrier  may  generally  be  stated  by  a negative 
answer  to  the  first  question  stated  above  and  an  affirmative  answer 
to  the  second.  The  carrier  considers  that  Mr.  Peeples  was  im- 
properly displaced  in  the  first  instance  through  misunderstanding 
or  oversight  in  not  considering  the  provisions  of  section  C-3  of 
article  26. 

The  employees  contend  that  because  Mr.  Peeples  declined  to  protect 
the  service  to  which  he  was  entitled  he  forfeited  his  rights  as  an 
exclusive  passenger  trainman,  except  such  right  as  he  might  enjoy 
under  the  terms  of  section  C-4  of  article  26,  and  that  section  C-3  is 
no  longer  applicable  because  he  surrendered  the  job  which  was  his 
under  this  section. 

Sections  (C-3)  and  (C-4)  of  article  26  are  quoted  below: 

(3)  Baggagemen  and  flagmen  employed  for  exclusive  passenger  service  prior 
to  January  10,  1911,  can  not  be  displaced  by  freight  men,  nor  can  such  pas- 
senger men  displace  any  freight  men.  Vacancies  in  passenger  service  will  be 
filled  by  the  senior  freight  men  who  may  desire  the  service. 

(4)  When  a vacancy  occurs  or  new  runs  are  created,  the  senior  men  will 
have  preference  in  choice  of  run  or  vacancy,  either  as  brakeman,  flagman,  or 
baggageman. 

Decision. — ( a ) Yes.  (b)  No. 


DECISION  NO.  3285.— DOCKET  3320 

Chicago,  III.,  April  6,  1925 

United  Association  of  Railway  Employees  of  North  America  v.  Oregon  Elec- 
tric Railway  Co.,  Spokane,  Portland  & Seattle  Railway  Co. 

Question. — Claim  of  the  employees  that  E.  B.  Farrow,  switchman, 
should  be  paid  for  time  lost  in  connection  with  his  dismissal  and 
subsequent  reinstatement. 

Decision. — The  Railroad  Labor  Board  decides  oil  the  evidence 
presented  in  this  case  that  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3286.— DOCKET  3321 

Chicago , III.,  April  6,  1925 

United  Association  of  Railway  Employees  of  North  America  v.  Baltimore  & 
Ohio  Chicago  Terminal  Railroad  Co. 

Question. — Ex  parte  submission  from  the  employees  relative  to  a 
request  for  the  negotiation  of  an  agreement  to  govern  rules  and  work- 
ing conditions  for  yard  conductors,  yard  brakemen,  and  switch 
tenders  in  the  Chicago  switching  district. 
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Opinion. — Since  this  case  was  heard  conditions  apparently  have 
changed  on  this  carrier,  inasmuch  as  a agreement  had  been  negotiated 
between  the  carrier  and  the  Switchmen’s  Union  of  North  America, 
which  organization,  it  is  understood,  has  furnished  evidence  accepted 
by  the  carrier  as  proof  that  said  organization  representated  the  ma- 
jority of  employees  in  the  class  of  service  affected. 

Decision. — The  case  is  dismissed. 


DECISION  NO.  3287.— DOCKET  3725 

Chicago,  III.,  April  7,  1925 

Railroad  Yardmasters  of  America  v.  Erie  Railroad  Co. 

Question. — Request  for  the  negotiation  of  a schedule  containing 
rules  to  govern  rates  of  pay  and  working  conditions  of  yardmasters. 

Statement. — The  following  summarization  of  the  employees’  po- 
sition and  quotation  of  the  carrier’s  position  are  taken  from  the 
record  in  this  case. 

Employees'  position. — The  Railroad  Yardmasters  of  America, 
which  organization  represents  a majority  of  the  craft,  has  applied 
to  the  management  of  the  Erie  Railroad  for  conference  to  negotiate 
rules  governing  working  conditions  of  yardmasters  based  upon 
Decision  No.  1266  (III,  R.  L.  B.  765).  The  carrier  has  either  re- 
fused such  conference  or  ignored  the  request  for  same. 

Carrier's  position. — The  yardmasters  on  the  Erie  Railroad  system  rank  as 
officers.  They  are  vested  with  authority  and  represent  the  superintendent, 
and  they  have  direct  supervision  over  all  classes  of  yard  employees  and  em- 
ployees in  engine  and  train  service  while  inside  of  yard  limits. 

Their  duties  can  not  be  outlined  by  definite  rules,  as  emergencies  constantly 
arise  which  make  it  imperative  that  they  be  free  agents,  and  their  respon- 
sibilities can  not  be  abridged  or  restricted  in  any  manner  by  rules  promul- 
gated to  govern  employees  affiliated  with  the  so-called  railroad  labor  unions. 
Their  working  conditions  are  the  same  as  applied  to  other  officers  of  similar 
rank  or  other  supervisory  officers. 

In  acordance  with  the  policy  of  the  Erie  Railroad  Co.,  we  must  decline 
to  discuss  with  yardmasters,  as  representatives  of  the  Railroad  Yardmasters 
of  America,  rules  to  control  the  relations  of  these  officers  with  the  carrier. 

It  may  be  of  interest  to  the  Railroad  Labor  Board  to  know  that  the 
Brotherhood  of  Railroad  Trainmen  also  claims  the  right  to  negotiate  rules 
to  govern  working  conditions  of  yardmasters,  claiming  that  their  organiza- 
tion represents  a majority  of  yardmasters  in  the  service  of  the  carrier. 

Decision. — The  Railroad  Labor  Board  decides  that  an  election 
shall  be  conducted  by  secret  ballot  without  coercion  on  either  side, 
in  accordance  with  the  principles  contained  in  Decisions  No.  218 
(II,  R.  L.  B.  207)  and  220  (II,  R.  L.  B.  216)  and  addenda  thereto. 
The  ballots  shall  be  distributed,  collected,  counted,  and  tabulated 
for  the  system  as  a whole,  and  the  result  shall  determine  representa- 
tion for  the  entire  system.  Ballots  shall  be  distributed  to  all  gen- 
eral yardmasters,  assistant  general  yardmasters,  yardmasters,  and 
assistant  yardmasters,  except  general  yardmasters  referred  to  in 
Ex  parte  No.  72,  Interstate  Commerce  Commission,  in  order  that 
all  persons  in  this  class  of  service  and  eligible  to  vote  may  express 
their  wishes  in  the  matter  of  representations. 
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Conferences  shall  be  held  between  representatives  of  the  Railroad 
Yardmasters  of  America,  the  Brotherhood  of  Railroad  Trainmen, 
and  the  carrier  on  or  before  April  20,  1925,  to  arrange  the  details 
of  the  election,  and  the  Railroad  Labor  Board  shall  be  informed 
of  the  result  of  the  election  when  it  is  completed. 


DECISION  NO.  3288.— DOCKET  3516 

Chicago,  III.,  April  7,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  H.  A.  Derr  should  not 
have  been  permitted  to  return  to  the  telegraph  department  with 
seniority  and  that  the  employees  displaced  by  him  should  be 
restored  to  their  positions. 

Statement. — Mr.  Derr  entered  the  service  of  the  carrier  in  the 
telegraph  department  in  1903,  and  on  June  1,  1918,  he  was  promoted 
to  the  position  of  relief  yardmaster  at  Shamokin,  Pa.  After  his  pro- 
motion, when  not  working  as  a relief  yardmaster,  he  was  used  as  a 
yard  clerk.  On  March  17,  1921,  in  a reduction  in  force,  Mr.  Derr 
lost  his  position  as  relief  yardmaster  and  was  permitted  to  exercise 
his  accumulated  seniority  rights  in  displacing  a telegrapher  at 
Shamokin.  The  telegrapher  he  displaced  had  been  continuously 
employed  in  the  telegraph  department  from  January  2,  1906,  and  his 
displacement  by  Mr.  Derr  resulted  in  the  displacement  of  other 
telegraphers. 

The  employees  contend  that  in  December,  1919,  up  to  and  includ- 
ing the  time  this  controversy  arose,  the  only  rules  governing  em- 
ployees in  the  telegraph  service  of  this  carrier  were  those  contained 
in  Supplements  13  and  21  to  General  Order  No.  27  of  the  United 
States  Railroad  Administration,  and  that  there  is  nothing  in  either 
of  these  rules  to  permit  of  the  retention  of  seniority  by  employees 
promoted  to  official  positions.  They  further  contend  that  Mr.  Derr’s 
employment  as  a clerk,  and  the  fact  that  he  was  carried  on  the  clerks’ 
seniority  roster,  is  an  added  reason  why  his  seniority  in  the  telegraph 
department  should  not  be  considered  continuous. 

The  carrier’s  response  to  the  ex  parte  submission  of  the  employees 
is  quoted  below,  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a “ dispute 
within  the  purview  of  the  transportation  act,  1920,  and  we  shall  not  therefore 
be  represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board.  The  carrier’s  representative 
stated  that  there  was  contained  in  the  schedule  of  regulations  gov- 
erning employees  in  telegraph  service  in  effect  prior  to  Federal 
control  a rule  reading  as  follows : 

Employees  accepting  promotion  to  official  positions  may  retain  their  seniority 
rights  in  the  telegraph  department. 

The  carrier’s  representative  further  stated  that  there  was  nothing 
in  Supplements  13  and  21  to  General  Order  No.  27,  dealing  with  the 
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question  of  seniority  rights  of  promoted  telegraphers,  and  that  the 
established  practice  was  continued  in  effect. 

The  carrier  states  that  Mr.  Derr’s  name  was  shown  on  the  clerks’ 
seniority  roster  in  error  and  that  he  should  not  forfeit  his  seniority 
in  the  telegraph  department  because  of  this  inadvertence. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3289.— DOCKET  3517 

Chicago , III.,  April  7,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  H.  I.  Kline  should  not 
have  been  permitted  to  return  to  the  telegraph  department  with 
seniority  and  that  the  employees  displaced  by  him  should  be  restored 
to  their  positions. 

Statement. — Mr.  Kline  entered  the  service  of  the  carrier  in  the 
telegraph  department  in  1882,  and  in  1892  he  was  promoted  to  the 
position  of  yardmaster.  In  March,  1921,  in  a reduction  in  force  he 
was  demoted  and  displaced  a regularly  assigned  employee  of  the 
telegraph  department.  This  displacement  resulted  in  the  displace- 
ment of  other  employees. 

The  circumstances  in  this  case,  with  the  exception  that  Mr.  Kline 
was  not  used  as  a clerk,  are  identical  with  the  case  of  H.  A.  Derr, 
disposed  of  by  Decision  No.  3288  (VI,  It.  L.  B.  — ).  It  was  agreed 
by  both  parties  that  the  contentions  in  Docket  3516  apply  to  the 
present  case  and,  therefore,  need  not  be  repeated  herein. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3290.— DOCKET  3518 

Chicago,  III.,  April  7,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  L.  W.  Auchmuty  should 
not  have  been  permitted  to  return  to  the  telegraph  department  with 
seniority,  and  that  the  employees  displaced  by  him  should  be  re- 
stored to  their  positions. 

Statement. — Mr.  Auchmuty  entered  the  service  of  the  carrier  in 
the  telegraph  department  in  1912.  In  1919  he  was  promoted  to  train 
dispatcher  at  Lewisville,  Pa.  In  April,  1921,  in  a reduction  of  force 
he  was  demoted  from  the  position  of  train  dispatcher  and  was  per- 
mitted to  displace  a regularly  assigned  telegrapher. 

The  circumstances  in  this  case  are  similar  to  the  disputes  disposed 
of  by  Decisions  No.  3288  (VI,  K.  L.  B.  652)  and  No.  3289  (VI,  K.  L. 
B.  653).  It  was  agreed  by  both  parties  that  the  contentions  made  in 
those  cases  will  apply  in  the  present  case  and,  therefore,  need  not  be 
repeated  herein. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3291.— DOCKET  3520 

Chicago,  III.,  April  7,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  the  telegraph  operator  at 
“ DO  ” tower  at  Trenton,  N.  J.,  whose  assignment  is  from  8 a.  m.  to 
5 p.  m.,  should  be  paid  at  the  overtime  rate  for  all  time  in  excess  of 
eight  hours  from  January  1,  1921,  to  April  IT,  1921. 

Statement. — At  “ DO  ” tower,  Trenton,  three  block  operators  are 
employed,  working  from  T a.  m.  to  3 p.  m.,  3 p.  m.  to  11  p.  m.,  and 
11  p.  m.  to  7 a.  m. : there  are  also  employed  in  that  tower  three 
levermen  working  corresponding  hours.  In  addition  to  the  block 
operators  and  levermen  there  is  employed  in  that  tower  a telegraph 
operator  whose  hours  of  duty  are  from  8 a.  m.  to  5 p.  m.,  with  one 
hour  for  lunch  from  12  noon  to  1 p.  m. 

The  employees  state  that  the  duties  of  the  telegraph  operator  who 
works  from  8 a.  m.  to  5 p.  m.  is  to  assist  the  signalman  operator  by 
relieving  him  of  that  portion  of  the  duties  pertaining  to  the  train 
dispatcher’s  wire  and  the  copying  of  the  train-record  sheet. 

The  employees  contend  that  the  assignment  of  the  telegraph 
operator  from  8 a.  m.  to  5 p.  m.,  with  an  hour  off  for  meals,  is  a 
split  trick  of  eight  hours  in  a spread  of  nine  and  in  violation  of 
section  («),  Article  V,  of  Supplement  13  to  General  Order  No.  27, 
reading : 

Eight  consecutive  hours,  exclusive  of  the  meal  hour,  shall  constitute  a day's 
work,  except  that  where  two  or  more  shifts  are  worked,  eight  consecutive 
hours  with  no  allowance  for  meals  shall  constitute  a day’s  work. 

The  employees  also  contend  that  “ DO  ” tower  at  Ternton  is  a 
four-shift  office,  and  that  the  telegraph  operator  in  question  should 
be  paid  at  the  overtime  rate  for  the  time  assigned  in  excess  of  eight 
consecutive  hours  from  January  1,  1921,  to  April  17,  1921,  the  date 
the  position  was  abolished. 

The  carrier’s  response  to  the  employees’  submission  is  quoted  as 
follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a “ dispute  ” 
within  the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore, 
be  represented  at  the  hearing  on  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board,  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board.  The  carrier’s  representative 
stated  that  the  assignment  complained  of  was  proper,  in  that  the 
shift  relationship  between  the  telegraph  operator  and  signalman 
(block  operator)  is  analogous  to  the  principle  set  forth  in  example  6 
of  decision  to  question  27  of  interpretation  4 to  Supplement  13  to 
General  Order  No.  27,  and  therefore  the  position  of  telegraph 
operator  is  a separate  shift  from  that  of  signalman  (block  operator) 
and  was  properly  treated  as  a one-shift  position. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DECISION  NO.  3292.— DOCKET  3521 

Chicago,  III.,  April  1,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Dispute  regarding  proper  seniority  date  on  the  Renova 
division  of  Thomas  Eddy,  operator. 

Statement. — Mr.  Eddy  entered  the  service  of  the  carrier  in  the 
Harrisburg  priority  office.  Philadelphia  division,  on  March  22,  1905, 
and  was  transferred  to  the  Renova  division  on  February  22,  1908. 
When  the  revised  rosters  were  prepared  as  of  January  1,  1922,  under 
the  agreed  upon  regulations  governing  emploj^ees  in  telegraph  serv- 
ice, which  became  effective  that  date,  Mr.  Eddy  was  given  the  senior- 
ity date  of  March  22,  1905,  on  the  Renova  division  roster.  Annual 
rosters  published  on  this  division  from  1909  showed  Mr.  Eddy  with 
seniority  as  of  February  22,  1908.  It  is  agreed  by  the  parties  in 
dispute  that  it  has  been  the  practice  that  when  an  employee  transfers 
from  one  seniority  district  to  another  at  his  own  request  he  forfeits 
the  seniority  earned  on  the  division  from  which  transferred. 

Prior  to  January  1,  1922,  the  following  regulation  governing 
seniority  rights  of  employees  involved  in  a merger  or  separation  of 
divisions  was  in  effect : 

When  two  or  more  divisions  are  merged  or  separated  the  rights  of  employees 
governed  by  these  regulations  then  in  the  service  will  be  confined  to  the  original 
territory  in  which  they  shall  have  earned  their  seniority.  They  shall  also  have 
seniority  rights  on  the  combined  division  over  those  employed  after  the  date 
of  merger.  Those  employed  after  the  date  of  merger  will  have  seniority 
rights  on  the  combined  division. 

The  following  regulations  were  agreed  upon  effective  January  1, 
1922: 

3-A-l.  Extent  and  date  of  seniority. — Seniority  will  date  from  the  time  of 
last  entry  in  the  service ; will  be  determined  by  the  time  accepted  for  employ- 
ment by  the  employing  officer ; be  effective  only  when  vacancies  occur,  positions 
are  abolished,  or  new  positions  are  created,  and  be  confined  to  each  division  or 
seniority  district  * * *. 

3-C-l.  Transfers. — Employees  transferred  from  one  seniority  district  to  an- 
other at  their  own  request  shall  rank  from  the  date  of  transfer  in  the  seniority 
district  to  which  transferred. 

A transcript  of  the  discussion  which  took  place  between  the  parties 
at  the  time  these  regulations  were  negotiated  was  submitted  at  the 
oral  hearing  in  this  dispute.  The  carrier  does  not  admit  that  Mr. 
Eddy  was  transferred  of  his  own  request,  but  states  that  the  transfer 
was  made  upon  request  of  the  manager  of  the  Philadelphia  division 
priority  office. 

The  employees  contend  that  the  provisions  in  regulation  3-A-l, 
“ Seniority  will  date  from  the  time  of  last  entry  in  the  service,” 
does  not  apply  to  employees  transferred  from  one  seniority  district 
to  another  of  their  own  request,  but,  on  the  contrary,  applies  only  to 
employees  transferred  due  to  the  merger  of  divisions,  and  claim  that 
the  transcript  of  the  discussion  in  reference  to  this  regulation  bears 
out  their  contention.  They  further  contend  that  the  fact  that  Mr. 
Eddy  was  carried  on  the  Renova  division  rosters  published  in  1909 
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and  subsequent  years  as  of  the  date  he  was  transferred  to  that  divi- 
sion substantiates  their  claim  that  he  was  transferred  at  his  own 
request. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is  as 
follows : 

We,  therefore,  do  not  understand  that  a dispute  exists  between  the  Pennsyl- 
vania system,  central  region,  and  the  duly  authorized  representative  of  em- 
ployees in  this  department. 

On  request  of  the  Eailroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board.  The  carrier’s  representative  stated 
that  Mr.  Eddy  was  not  transferred  to  the  Renova  division  upon  his 
own  request,  but  that  the  transfer  was  made  upon  request  of  the 
manager  of  the  Philadelphia  division  priority  office;  further,  that 
during  the  discussion  of  regulations  3-A-l  and  3-C-l  it  was  clearly 
brought  out  that  the  application  of  the  provisions  in  regulation 
3-A-l,  “ Seniority  will  date  from  the  time  of  last  entry  in  the  serv- 
ice,” would  necessitate  a revision  of  seniority  rosters  and  submitted 
transcript  of  the  discussion  which  took  place  to  substantiate  their 
claim. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  tran- 
script of  the  discussion  which  took  place  at  the  time  regulations 
3-A-l  and  3-C-l  were  negotiated  substantiates  the  contention  of  the 
employees  that  the  provisions  in  regulation  3-A-l,  “ Seniority  will 
date  from  last  entry  in  the  service,”  had  reference  to  employees  in- 
volved in  the  merger  or  separation  of  divisions.  The  new  regula- 
tion 3-A-l  replaces  and  radically  changes  the  practice  in  effect  with 
reference  to  employees  involved  in  mergers  whose  rights  were  cov- 
ered by  the  regulation  hereinbefore  quoted.  The  new  regulation 
3-C-l  confirmed  and  continued  a practice  which  was  not  previously 
the  subject  of  a rule  but  is  admitted  to  have  been  in  effect.  The  fact 
that  Mr.  Eddy  was  given  seniority  as  of  the  date  transferred  on  all 
Renova  division  rosters  published  subsequent  to  his  transfer  indi- 
cates that  he  was  transferred  at  his  own  request.  Under  the  cir- 
cumstances the  board  is  of  the  opinion  that  he  should  not  now  have 
credit  on  the  Renova  division  for  seniority  earned  on  the  division 
from  which  he  transferred. 

Decision. — The  Railroad  Labor  Board  decides  that  Thomas  Eddy’s 
seniority  on  the  Renova  division  shall  date  from  February  22,  1908. 


DECISION  NO.  3293.— DOCKET  3522 

Chicago,  111.,  April  7,  1927 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Dispute  regarding  proper  seniority  date  on  the  Pan- 
handle division  of  J.  T.  Goff,  operator. 

Statement. — Mr.  Goff  entered  the  service  of  the  carrier  in  the  tele- 
graph department  on  the  Zanesville  division  on  October  21,  1907,  and 
at  his  own  request  was  transferred  to  the  Panhandle  division  on  De- 
cember 28,  1916.  On  all  Panhandle  division  seniority  rosters  posted 
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subsequent  to  his  transfer  he  was  shown  with  seniority  as  of  the  date 
of  the  transfer,  December  28,  1916.  On  the  roster  posted  subsequent 
to  January  1,  1922,  his  seniority  was  shown  as  of  the  date  he  entered 
the  service  of  the  carrier,  October  21,  1907. 

This  case  is  identical  with  that  of  Thomas  Eddy,  operator,  dis- 
posed of  by  Decision  No.  3292  (VI,  It.  L.  B.  655),  with  the  exception 
that  it  is  admitted  that  Mr.  Golf  transferred  at  his  own  request.  The 
contentions  of  both  parties  in  the  present  case  are  the  same  as  in  the 
case  of  Operator  Eddy  and  need  not  be  repeated. 

Decision. — The  Railroad  Labor  Board  decides  that  J.  T.  Goff’s 
seniority  on  the  Panhandle  division  shall  date  from  December  28, 
1916. 


DECISION  NO.  3294.— DOCKET  3524 

Chicago,  III.,  April  7,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Dispute  regarding  the  manner  of  filling  the  position 
of  operator  in  FA  division  office,  Altoona,  Pa. 

Statement. — Regulation  3-A-2  of  the  regulation  governing  em- 
ployees in  telegraph  service,  effective  January  1,  1922,  reads  as 
follows : 

3-A-2.  (a)  Office  seniority  will  prevail  for  telegraphers  and/or  telephone 
operators  in  general,  relay,  dispatching,  and  division  offices.  Vacancies  in  these 
offices  will  be  filled  by  advancing  the  regular  force,  and  the  last  regular  posi- 
tion left  vacant  will  be  advertised  on  the  seniority  district  (except  as  provided 
in  regulation  2-A-l)  and  filled  in  accordance  writh  regulations  1-A-l  and 
2-A-l  to  2-A— 4,  inclusive. 

(&)  Telegraphers  and/or  telephone  operators  in  these  offices  may  at  any  time 
return  to  the  extra  list  on  the  district  where  they  have  seniority,  and  may 
thereafter  exercise  seniority  for  vacancies  or  new  positions. 

(c)  Extra  work  in  these  offices  will  be  advertised  to  provide  a sufficient  work- 
ing force.  Employees  assigned  to  extra  work  or  temporary  vacancies  will  not 
acquire  priority  in  these  offices. 

( d ) This  regulation  shall  not  be  retroactive. 

FA  office  at  Altoona  is  a division  office  and  comes  within  the  scope 
of  this  regulation. 

On  February  19,  1922,  F.  W.  Mickey,  operator,  was  relieved  from 
his  position  in  this  office,  due  to  a reduction  in  force.  He  exercised 
his  seniority  rights  by  displacing  a junior  employee  at  a block  sta- 
tion. On  January  27,  1922,  an  additional  position  was  created  in 
FA  office  and  Mr.  Mickey  was  assigned  to  it,  the  position  not  being 
bulletined. 

The  employees  contend  that  the  position  should  have  been  bulle- 
tined in  accordance  with  paragraph  (a)  of  the  above-quoted  regula- 
tion; that  Mr.  Mickey  not  being  employed  in  FA  office  at  the  time 
the  vacancy  occurred  did  not  have  any  more  right  to  the  position 
than  other  employees  in  the  district  in  which  it  should  have  been 
bulletined ; that  the  privilege  of  advancement  according  to  seniority 
is  restricted  to  the  regular  force  of  the  division  offices  and  that  em- 
ployees outside  of  the  division  office  must  secure  a position  in  the 
office  by  bulletin. 
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They  further  contend  that  the  position  should  be  bulletined  in 
order  that  those  entitled  to  do  so  may  make  application  for  it. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a “ dispute  ” 
within  the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore, 
be  represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board.  The  carrier’s  representative  stated 
that  it  had  always  been  the  practice  and  understanding  that  em- 
ployees working  in  division  offices  acquire  priority  rights  to  the  posi- 
tions and  that  paragraph  {d)  of  regulations  3-A-2  was  incorporated 
in  the  regulation  for  the  express  purpose  of  preserving  the  rights  of 
the  employees  who  had  performed  service  in  these  offices. 

The  carrier  submitted  transcript  of  discussion  in  regard  to  this 
regulation  which  took  place  during  the  negotiations  as  well  as  subse- 
quent correspondence  with  the  general  chairman  in  substantiation  of 
this  statement. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  tran- 
script of  the  discussion  which  took  place  during  negotiations  in 
reference  to  this  regulation  and  the  subsequent  correspondence  with 
the  general  chairman  indicates  that  both  parties  had  agreed  that  the 
prioriy  rights  of  employees  who  had  performed  service  in  division 
offices  were  to  be  preserved. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3295.— DOCKET  3523 

Chicago,  III.,  April  7,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Dispute  regarding  A.  R.  Hunt,  extra  operator,  Buf- 
falo division,  exercising  seniority  rights  in  displacing  a regularly 
assigned  operator. 

Statement. — Mr.  Hunt  entered  the  service  of  the  carrier  in  the 
telegraph  department  on  November  18,  1915.  In  September,  1921, 
he  held  a regular  position  and  was  displaced  therefrom  in  a re- 
duction of  force.  He  did  not  exercise  his  seniority  but  took  a leave 
of  absence,  and  after  he  returned  he  worked  extra  until  January 
7,  1922,  on  which  date  he  was  permitted  to  displace  an  employee 
holding  a regular  assignment.  Regulations  3-A-l  and  3-E-l,  which 
became  effective  January  1, 1922,  read  as  follows : 

3-A-l.  Extent  and  date  of  seniority. — Seniority  will  date  from  the  time  of 
last  entry  in  the  service ; will  be  determined  by  the  time  accepted  for  em- 
ployment by  the  employing  officer;  be  effective  only  when  vacancies  occur, 
positions  are  abolished,  or  new  positions  created,  and  be  confined  to  each 
division  or  seniority  district,  except  as  otherwise  provided  in  regulation  3-A-2. 

3-E-l.  Reduction  of  force. — When  a reduction  of  force  is  made,  and  for  no 
other  cause,  employees  thereby  relieved  shall  have  the  right  to  positions  in 
the  same  branch  of  service  covered  by  these  regulations  on  their  respective 
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divisions  or  seniority  districts  for  which  they  are  competent  and  to  which 
their  seniority  entitles  them,  but  they  must  assert  their  seniority  in  writing 
within  10  days. 

The  employees  contend  that  the  action  complained  of  is  in  vio- 
lation of  both  regulations  above  quoted ; that  none  of  the  conditions 
specified  in  regulation  3-A-l,  “when  vacancies  occur,  positions  are 
abolished,  or  new  positions  created,”  as  being  necessary  to  the  exer- 
cise of  seniority,  existed;  that  there  was  no  reduction  in  force, 
and  as  an  extra  man  Mr.  Hunt  had  no  right  to  displace  a regular 
man.  They  further  contend  that  it  was  the  practice  prior  to  the 
regulations  of  January  1,  1922,  to  require  employees  to  exercise 
seniority  within  10  days  after  positions  were  abolished  or  a reduc- 
tion in  force  occurred. 

The  carrier’s  response  to  the  employees’  ex.  parte  submission  is 
quoted  as  follows : 

We  do  not  understand  that  a dispute  exists  between  the  Pennsylvania  Rail- 
road System,  central  region,  and  the  duly  authorized  representative  of  em- 
ployees in  this  department. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  oral  hearing  in  this  dispute  for  the  purpose  of  fur- 
nishing any  information  desired  by  the  board.  The  carrier’s  rep- 
resentative stated  that  the  regulations  and  practices  in  effect  prior 
to  January  1,  1922,  permitted  an  operator  to  work  on  the  extra 
list  if  he  so  preferred  and  did  not  prohibit  his  returning  to  a 
regular  position  whenever  he  desired;  that  the  action  taken  by  Mr. 
Hunt  prior  to  January  7,  1922,  was  proper  under  the  regulations 
then  in  effect,  and  when  the  new  regulations  were  adopted  as  of 
January  1,  1922,  it  was  necessary  that  he  place  himself  in  accord- 
ance therewith;  that  regulation  3-E-l  was  not  applicable  until  he 
had  placed  himself  on  a regular  position,  which  was  done  within 
six  days  after  the  effective  date  of  the  regulation. 

Opinion. — At  the  oral  hearing  the  representative  of  the  carrier 
admitted  that  under  the  operation  of  regulations  3-A-l  and  3-E-l 
Operator  Hunt  would  not  now  be  permitted  to  take  the  action 
that  was  taken  in  the  instance  complained  of,  and  as  there  was  no 
remedial  action  claimed  by  the  employees  this  admission  would 
seem  to  dispose  of  the  controversy. 

Decision. — The  case  is  dismissed. 


DECISION  NO.  3296.— DOCKET  3325 

Chicago,  III.,  April  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  Robert  Sheets  should  have 
been  assigned  to  the  position  of  file  clerk  in  the  office  of  the  super- 
intendent at  Kansas  City,  Mo. 

Statement. — On  September  19,  1922,  the  position  of  file  clerk  in 
the  office  of  the  superintendent  at  Kansas  City  was  advertised  as 
vacant  at  the  rate  of  $120  a month,  and  Mr.  Sheets,  whose  seniority 
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dated  from  June  6,  1919,  and  E.  P.  Homan,  with  seniority  from  Feb- 
ruary 2,  1920,  made  application  for  the  position.  The  latter  employee 
was  assigned  to  it. 

The  employees  contend  that  Mr.  Sheets  had  sufficient  fitness  and 
ability  to  perform  the  duties  of  the  position,  and  that  he  should  now 
be  assigned  to  it  under  the  provisions  of  rules  7 and  19  of  the  agree- 
ment hereinafter  quoted,  as  he  was  senior  to  the  employee  who  was 
placed  in  the  position. 

Kule  7.  Promotion  basis. — Employees  covered  by  these  rules  shall  be  in  line 
for  promotion.  Promotion  shall  be  based  on  seniority,  fitness,  and  ability ; 
fitness  and  ability  being  sufficient ; seniority  shall  prevail,  except,  however,  that 
this  provision  shall  not  apply  to  the  excepted  positions. 

Note. — The  word  “ sufficient  ” is  intended  to  more  clearly  establish  the  right 
of  the  senior  clerk  or  employee  to  bid  in  a new  position  or  vacancy  where  two 
or  more  employees  have'  adequate  fitness  and  ability. 

Rule  19.  Time  in  which  to  qualify. — Employees  entitled  to  bulletined  posi- 
tions will  be  allowed  30  days  in  which  to  qualify,  and,  failing,  shall  retain  all 
their  seniority  rights,  may  bid  on  any  bulletined  position,  but  may  not  dis- 
place any  regularly  assigned  employee. 

When  it  is  definitely  determined  an  employee  will  not  qualify  for  position,  he 
may  be  removed  before  the  expiration  of  30  days. 

The  carrier  states  that  the  junior  employee  who  was  assigned  to  the 
position  had  formerly  worked  in  the  office  of  the  superintendent  of 
another  division  where  he  acquired  the  necessary  experience  to 
qualify  for  the  position  in  dispute,  and  contends  that  Mr.  Sheets  did 
not  have  sufficient  fitness  and  ability,  due  to  the  fact  that  he  had  not 
had  experience  that  would  qualify  him. 

Decision. — Based  on  the  evidence  submitted  in  this  dispute,  the 
Railroad  Labor  Board  decides  that  Robert  Sheets  had  sufficient  fit- 
ness and  ability  to  fill  the  position  he  sought,  and  the  failure  to 
assign  him  was  in  violation  of  rules  7 and  19  of  the  agreement. 

The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3297.— DOCKET  3334 

Chicago,  III.,  April  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Southern  Pacific  Lines  in  Texas  and  Louisiana 

Question. — Request  for  payment  of  local  differential  to  engineers 
and  firemen  in  through-freight  service,  and  back  pay  under  the 
application  of  decision  in  case  No.  646,  Railway  Board  of  Adjust- 
ment No.  1,  United  States  Railroad  Administration. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — The  committees  representing  the  Brotherhood  of  Loco- 
motive Engineers  and  Brotherhood  of  Locomotive  Firemen  and  Enginemen  on 
the  Southern  Pacific  Lines  in  Texas  and  Louisiana  submitted  this  dispute  to 
Railway  Board  of  Adjustment  No.  1 of  the  United  States  Railroad  Adminis- 
tration for  hearing  and  decision,  and  this  board  rendered  a decision,  as  follows: 

“ Request  of  engineers  and  firemen  for  a rule  defining  what  constitutes 
local-freight  service  in  main  line  and  branch,  and  for  the  application  of  local 
differential  provided  in  Chicago  award,  May  11,  1915,  and  back  pay  to  be 
computed  back  to  date  of  the  award  to  engineers  and  firemen  for  all  runs  in 
main-line  and  branch  service  for  which  local  rates  are  paid  trainmen  on  these 
lines.  (Hearings  were  heard  on  this  case  June  16,  1919.) 
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“ Decision. — The  board  can  not  undertake  to  formulate  a definition  of  what 
constitutes  local  service,  but  in  the  application  of  the  local  differential  it 
should  be  applied  for  engineers  and  firemen  on  whatever  runs  local  rates  are 
paid  to  conductors  and  trainmen.  To  this  extent  the  board  sustains  the  claim 
of  the  committees.  But  it  can  not  sustain  the  claim  that  back  pay  should  be 
computed  back  to  May,  1915.  The  committees  in  the  latter  part  of  1918  agreed 
upon  revised  schedules  and  apparently  closed  out  the  matter  on  the  basis 
shown  in  these  revised  schedules,  effective  February  1,  1919. 

“A  letter  has  been  submitted  to  show  that  in  September,  1918,  the  com- 
mittees did  write  the  management  that  in  closing  up  the  schedule  they  were 
not  restricting  their  right  of  appeal  to  this  board.  The  letter  does  not  state 
the  questions  on  which  this  right  was  reserved,  and  it  has  not  been  estab- 
lished to  the  satisfaction  of  the  board  that  this  was  one  of  the  matters  covered 
by  the  letter  in  question.  But  in  any  event  the  closing  of  the  schedule  and 
the  writing  of  a letter  such  as  the  one  in  question  could  not  be  held  to  support 
a contention  for  back  pay. 

“ In  view  of  all  the  circumstances,  the  board  decides  that  the  application  of 
the  local  differential  for  engineers  and  firemen  to  runs  on  w’hich  local  rates  are 
paid  to  conductors  and  trainmen  shall  become  effective  on  the  1st  of  the  month 
following  the  receipt  of  this  decision.” 

This  decision  was  made  effective  October  1,  1919,  and  the  local  differential 
was  paid  to  engineers  and  firemen  in  through-freight  service  whenever  the  local 
rate  was  paid  to  conductors  and  trainmen. 

Under  date  of  December  29,  1920,  the  carrier  served  formal  30-day  notice  on 
the  employees  of  its  intention  to  discontinue  payment  of  local  rates  to  engine- 
men  in  through-freight  train  service.  The  letter  reads  as  follows : 

Houston,  Tex.,  December  29,  1920. 

Mr.  A.  W.  Young, 

General  Chairman  Brotherhood  of  Locomotive  Engineers, 

Brazos  Hotel,  City. 

Mr.  Fred  Barr, 

General  Chairman  Brotherhood  of  Locomotive 

Firemen  and  Enginemen, 

Brazos  Hotel,  City. 

Gentlemen  : Payment  of  local  rates  to  enginemen  in  through-freight  serv- 
ice— decision  in  case  No.  646: 

The  decision  in  case  No.  646,  rendered  by  Railway  Board  of  Adjustment  No. 
1,  provides  that  the  local  differential  for  engineers  and  firemen  shall  be  applied 
on  runs  paying  local  rates  to  conductors  and  brakemen.  The  effect  of  this 
decision  is  the  payment  of  local  rates  to  engineers  and  firemen  on  through- 
freight  trains  manned  by  a freight-train  crew  consisting  of  a conductor  and  two 
brakemen,  on  account  of  the  contract  with  conductors  and  brakemen  providing 
that  through-freight  crews  with  two  brakemen  required  to  pick  up  and  set  out 
on  the  same  trip,  or  pick  up  at  as  many  as  three  stations,  or  set  out  at  as  many 
as  three  stations,  would  be  paid  the  local  rates.  This  arrangement  is  purely 
an  arbitrary  consisting  of  the  difference  between  through  and  local  freight 
rates  applying  to  conductors  and  brakemen  in  lieu  of  the  third  brakeman.  On 
divisions  where  three  brakemen  are  assigned  to  through-freight  service  local 
rates  are  not  applied.  It  is  therefore  clear  that  the  payment  of  local  rates  to 
through-freight  train  crews  under  conditions  referred  to  does  not  in  any 
measure  convert  the  train  into  a local. 

Supplements  16  and  25  did  not  reclassify  service ; therefore  the  classification 
of  trains  is  the  same  as  before  Federal  control.  Under  the  schedule  rules  and 
practices  in  effect  on  these  lines  the  service  in  question  was  always  considered 
as  through-freight  service  and  so  classified.  The  additional  allowance  for  train 
crews  under  conditions  mentioned  did  not  reclassify  the  train  or  make  it  a 
local  merely  because  the  rate  paid  the  train  crew  was  the  same  as  local  rates. 
The  allowance  of  rates  equal  to  the  local  rates  constituted  an  arbitrary  for 
trainmen,  on  account  of  additional  work  by  certain  members  of  the  train  crew 
under  recognized  and  agreed-upon  practices.  To  now  grant  a differential, 
which  was  allowed  train  crews  account  working  short-handed,  to  engine  crew! 
which  is  never  short-handed,  would  encourage  further  claims  for  extension  of 
local  rates.  For  example : If  an  engineer  and  fireman  are  allowed  local  rates 
when  performing  certain  work  with  a short-handed  train  crew,  they  will  claim 
local  rates  when  working  with  a full  train  crew  on  the  basis  that  the  work 
performed  is  the  same,  regardless  of  the  personnel  of  the  train  crew  and,  foU 
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lowing  the  same  line  of  reasoning  that  the  personnel  governs  the  rates,  would 
not  the  full-handed  train  crew,  conductor  and  three  brakemen,  claim  local 
rates  on  the  basis  that  the  engine  crew  was  paid  local  rates  for  performing 
identical  work  on  other  occasions,  and  that  there  is  no  change  in  the  personnel 
of  the  engine  crew  or  change  in  the  work,  when  working  with  a full-handed 
train  crew,  that  would  justify  a discrimination  in  rates? 

Railway  Adjustment  Board  No.  1 therefore  can  not  say  that  the  allowance 
of  this  differential  converted  the  through-freight  train  into  a local  train : 
neither  can  it  say  that  such  additional  payment  should  be  extended  to  engine 
crews,  as  that  would  result  in  establishing  a new  rule  abrogating  the  recognized 
and  accepted  practices  of  a number  of  years’  standing. 

We  understand  that  interpretations  under  Supplements  15  and  24  call  for 
the  payment  of  the  locai  differential  to  engineers  and  firemen  on  branch  runs 
formerly  paid  on  the  monthly  basis  which  pay  local  rates  to  conductors  and 
brakemen,  and  this  requirement  is  being  observed.  Therefore,  the  only  differ- 
ence between  us  in  case  No.  646  is  payment  of  the  local  rates  to  engineers  and 
firemen  in  through-freight  service  by  reason  of  a short-handed  train  crew. 

General  Order  No.  13,  under  which  Board  No.  1 was  organized,  limited  the 
authority  of  that  board  to  the  settlement  of  grievances  or  controversies  arising 
under  interpretations  of  wage  agreements ; the  question  of  making  new  rules 
and  increasing  rates  of  pay  being  wholly  in  the  hands  of  the  Director  General 
of  Railroads.  We  therefore  take  the  position  that  decision  in  case  No.  646  is 
not  effective,  for  the  reason  that  Board  No.  1 exceeded  its  authority  in  render- 
ing a decision  changing  and  reclassifying  service — something  that  the  Director 
General  himself  did  not  undertake  to  do  in  the  various  wage  orders  issued  by 
him — and  has  appealed  the  case  to  the  Director  General,  requesting  his  review 
of  the  same.  The  purpose  of  this  letter  is  to  give  you  that  information  and  the 
formal  30-day  notice  of  the  carrier’s  intention  to  discontinue  payment  of  local 
rates  to  enginemen  in  through-freight  train  service. 

Yours  truly, 


G.  S.  Waid. 


The  employees  take  the  position  that  the  carrier  was  not  acting  within  its 
rights  in  cancelling  a decision  rendered  by  Railway  Board  of  Adjustment  No.  1 
until  a settlement  was  reached  with  the  employees  or  until  some  tribunal 
created  under  the  transportation  act  heard  the  dispute  and  rendered  a decision. 

The  employees  wish  to  direct  the  board’s  attention  to  Question  and  Decision 
No.  8 of  Interpretation  2 to  Supplement  24  to  General  Order  No.  27,  and  also  to 
Decision  No.  299,  which  reads  in  part  as  follows : 

“ First,  when  any  change  of  wages,  contracts,  or  rules  previously  in  effect 
are  contemplated  or  proposed  by  either  party,  conference  must  be  had  as 
directed  by  the  transportation  act  and  by  rules  or  decisions  of  procedure 
promulgated  by  the  board,  and  where  agreements  are  not  reached  the  dispute 
must  be  brought  before  this  board  and  no  action  taken  or  change  made  until 
authorized  by  the  board.”  (II,  R.  L.  B.  328.) 

We  also  wish  to  call  the  board’s  attention  to  Interpretation  6 to  Decision 
No.  119,  which  reads  as  follows : 

“ Decision . — The  board  intended  that  all  employees  covered  by  the  existing 
schedules  or  agreements  of  the  train,  engine,  and  yard  employees  would  suffer 
no  change  in  the  method  of  compensation  or  overtime  payments  as  in  effect 
prior  to  Decision  No.  119 ; therefore,  no  change  should  be  made  in  the  method  of 
computing  overtime  payments  to  inside  hostlers,  outside  hostlers,  and  outside 
hostler  helpers.”  (Ill,  R.  L.  B.  1123.) 

All  of  the  above-quoted  decisions  support  the  employees  in  their  position ; 
therefore,  we  urge  that  the  board  order  the  carrier  to  comply  with  the  decision 
in  case  No.  646,  that  all  back  time  earned  under  this  decision  be  paid,  and 
that  the  rule  be  continued. 

Carrier's  position. — The  corporate  properties  comprising  the  Southern  Pacific 
lines  in  Texas  and  Louisiana  are  as  follows : 

Galveston,  Harrisburg  & San  Antonio  Railway  Co. 

Houston  & Shreveport  Railroad  Co. 

Houston  & Texas  Central  Railroad  Co. 

Houston  East  & West  Texas  Railroad  Co. 

Iberia  & Vermillion  Railroad  Co. 

Louisiana  Western  Railroad  Co. 

Morgan’s  Louisiana  & Texas  Railroad  & Steamship  Co. 

Texas  & New  Orleans  Railroad  Co. 
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The  contracts  and  agreements  between  the  several  corporate  properties  com- 
prising the  Southern  Pacific  Lines  in  Texas  and  Louisiana  and  the  engineers 
and  firemen  represented  by  the  engine  service  organizations  are  divided  into 
three  groups,  as  follows : 

Group  No.  1 : 

Galveston,  Harrisburg  & San  Antonio  Railway  Co. 

Iberia  & Vermillion  Railroad  Co. 

Louisiana  Western  Railroad  Co. 

Morgan’s  Louisiana  & Texas  Railroad  & Steamship  Co. 

Texas  & New  Orleans  Railroad  Co. 

Group  No.  2:  Houston  & Texas  Central  Railroad  Co. 

Group  No.  3 : 

Houston  & Shreveport  Railroad  Co. 

Houston  East  & West  Texas  Railroad  Co. 

The  general  committee  representing  the  engineers  and  firemen  in  Group 
No.  1 is  the  committee  presenting  this  case,  and  the  dispute  is  confined  alone  to 
the  schedules  covering  engineers  and  firemen  in  Group  No.  1.  The  dispute,  as 
stated  in  the  foregoing,  involves  the  claim  of  the  engineers  and  firemen  for  the 
local  differential  for  through-freight  service. 

The  local  differential  for  engineers  and  firemen  was  first  established  on  these 
lines  under  the  Chicago  award  of  1915,  and  the  local  differential  which  was 
provided  for  in  this  award  was  not  applied  to  the  through-freight  service  under 
discussion ; no  wage  order  was  issued  by  the  Director  General  during  the 
period  of  Federal  control,  neither  has  any  wage  order  been  issued  by  the  Rail- 
road Labor  Board  that  called  for  the  payment  of  the  local  differential  for 
through-freight  service. 

Following  the  receipt  of  General  Order  No.  27  the  officers  in  charge  of  the 
operation  of  these  lines  met  with  the  general  committee  representing  engineers 
and  firemen  involved  in  this  dispute  and  rewrote  the  schedule  to  include  the 
provisions  of  the  1915  award,  the  provisions  of  the  8-hour  settlement,  and  the 
rates  authorized  by  General  Order  No.  27.  The  schedules  were  signed  up 
effective  February  1,  1919,  and  these  schedules  contained  the  rule  which  was 
taken  from  the  1915  award  providing  for  the  payment  of  a differential  for 
local  service  over  through-freight  rates.  For  main-line  service  the  differen- 
tial is  provided  in  section  5 of  article  5,  and  for  branch-line  service  in  section 
36  of  article  10,  agreement  dated  February  1,  1919,  for  engineers,  and,  as  a 
note  following  the  tabulation,  article  5,  main-line  freight  service,  and  section 
2 of  article  7,  branch-freight  service,  schedule  for  firemen  effective  Februarv 
1,  1919. 

The  committee  attempts  to  force  the  payment  of  local  rates  in  through- 
freight  service  under  decision  in  case  No.  646,  rendered  by  Railway  Board  of 
Adjustment  No.  1.  Hearing  was  had  in  this  issue  by  Railway  Board  of  Ad- 
justment No.  1 at  Washington,  D.  C.,  on  June  16,  1919,  and  it  will  be  noted 
from  the  decision  that  the  board  recognized  the  agreement  rule  contained  in 
the  schedule  of  February  1,  1919,  and  did  not  allow  the  claims  for  back  pay 
but  did  grant  a new  rule  which,  if  applied,  would  have  the  effect  of  abro- 
gating the  rule  of  the  Chicago  award  of  1915,  and  the  rule  that  was  written 
into  the  schedule  which  went  into  effect  February  1,  1919. 

The  carrier  holds  that  decision  in  case  No.  646  is  without  force  and  effect 
for  the  following  reasons  : 

General  Order  No.  13,  under  which  Railway  Board  of  Adjustment  No.  3 
was  organized,  limited  the  authority  of  that  board  to  the  settlement  of  griev- 
ances or  controversies  existing  under  interpretations  of  the  wage  agreements, 
the  question  of  making  new  rules  and  increasing  rates  of  pay  being  wholly  in 
the  hands  of  the  Director  General.  It  was,  and  is,  our  understanding  that  new 
rules  calling  for  payments  not  covered  by  contracts  and  wage  orders  issued 
by  the  Director  General  were  not  effective  unless  approved  by  him. 

Decision  in  case  No.  646,  if  applied,  would  abrogate  a practice  of  many 
years’  standing,  as  well  as  annul  and  set  aside  the  rule  agreed  to  in  the 
schedule  of  February  1,  1919.  Under  the  provisions  of  the  contract,  30  days’ 
notice  is  required  by  either  of  the  parties  before  change  can  be  made,  and  that 
feature  in  itself  is  sufficient  to  show  that  the  board  was  without  authority  to 
break  the  contract,  which  they  attempted  in  case  No.  646  by  destroying  some  of 
Provision5\.  thereof  and  injecting  new  rules.  This  position  seems  to  be 

at  «i?nflrmed  by  the  follo™g>  which  is  abstracted  from  the  decision  in  case 
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“ Decision. — The  board  can  not  undertake  to  formulate  a definition  of  what 
constitutes  local  service,  but  in  the  application  of  the  local  differential  it 
should  be  applied  for  engineers  and  firemen  on  whatever  runs  local  rates  are 
paid  to  conductors  and  trainmen.  To  this  extent  the  board  sustains  the  claim 
of  the  committees.  But  it  can  not  sustain  the  claim  that  back  pay  should 
be  computed  back  to  May,  1915.  The  committees  in  the  latter  part  of  1918 
agreed  upon  revised  schedules  and  apparently  closed  out  the  matter  on  the 
basis  shown  in  these  revised  schedules,  effective  February  1,  1919  * * 

The  foregoing  clearly  recognized  the  effectiveness  of  the  rule  covering  the 
payment  of  the  local  differential  that  is  contained  in  the  schedule  which  went 
into  effect  February  1,  1919.  The  carrier  holds  that  the  rule  of  the  schedule 
is  still  in  effect,  and  its  refusal  to  make  payments  under  the  decision  in  case 
No.  646  can  not  be  considered  as  a violation  of  the  orders  of  the  Director 
General  himself,  the  provisions  of  the  transportation  act,  1920,  or  any  rule  or 
decision  which  has  been  promulgated  by  the  Railroad  Labor  Board. 

The  situation  may  be  summarized  in  the  statement  that  Railway  Board 
of  Adjustment  No.  1 without  authority  made  a new  rule,  effective  as  of  a 
certain  date,  which,  if  adopted,  abrogated  a schedule  rule  and  practice  that 
required  under  the  provision  of  the  contract  30  days’  notice  by  either  party 
before  change  could  be  made ; the  board  was  without  authority  to  break  the 
contract  which  they  attempted  to  do  in  the  decision  in  case  No.  646. 

Decision , — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3298.— DOCKET  3337 

Chicago , III.,  April  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co.,  Texarkana, 
and  Fort  Smith  Railway  Co. 

Question. — Claim  of  the  employees  that  the  newly-created  posi- 
tion of  chief  clerk  to  the  master  mechanic  at  Heavener,  Okla.,  is 
included  in  the  scope  and  subject  to  the  provisions  of  the  agreement 
between  this  carrier  and  its  clerical  employees. 

Statement. — Paragraph  (b)  of  the  exceptions  under  rule  1,  Arti- 
cle I,  of  the  clerks’  agreement  effective  July  1,  1921,  and  in  effect 
at  the  time  this  dispute  arose,  reads  as  follows : 

The  provisions  of  this  agreement  shall  not  apply  to  the  following  positions, 
or  to  similar  positions  that  may  be  created  and  mutually  agreed  upon  as  ex- 
cepted * * *. 

The  positions  of  chief  clerks  to  the  master  mechanic  at  Pitts- 
burg, Texarkana,  and  Shreveport  were  included  in  the  list  of 
excepted  positions.  These  were  the  only  positions  of  this  kind  in 
existence  at  the  time  the  agreement  was  negotiated. 

On  October  25,  1922,  the  position  of  master  mechanic  at  Heavener 
was  established,  and  the  position  of  chief  clerk  to  master  mechanic 
at  this  point  was  established  effective  January  1,  1923,  at  a monthly 
rate  of  $180.  B.  E.  Luke,  who  was  not  in  the  service  of  the  carrier, 
was  employed  for  the  position  on  January  23,  1923. 

The  employees  contend  that  inasmuch  as  the  position  was  not 
included  in  the  list  of  those  excepted  from  the  agreement  it  auto- 
matically comes  within  the  scope  of  the  agreement  until  such  time 
as  it  may  be  mutually  agreed  upon  as  excepted.  They  ask  that  it 
be  handled  in  accordance  with  the  rules  of  the  agreement— namely, 
that  a daily  rate  be  established,  that  the  position  be  bulletined  for 
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bid  in  the  seniority  district  where  created,  and  that  the  employee 
entitled  to  it  be  reimbursed  for  the  wage  loss  sustained  on  account 
of  not  being  assigned  to  it. 

The  carrier  states  that  when  the  position  was  first  created  it  Avas 
thought  that  no  question  would  arise  as  to  its  being  excepted  in 
vieAv  of  the  fact  that  all  other  similar  positions  had  been  excepted 
by  mutual  agreement ; but,  Avhen  protest  was  made  by  the  employees 
subsequent  to  the  position  being  filled,  an  effort  was  made  to  reach 
an  agreement. 

The  carrier  contends  that  the  rule  aboA^e  quoted  does  not  auto- 
matically bring  any  neAV  position  within  the  scope  of  the  agreement, 
but  that  the  intent  of  the  rule  is  that  an  attempt  shall  be  made  to 
reach  an  agreement  as  to  whether  or  not  the  position  shall  be 
excepted. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  con- 
tention of  the  employees  that  any  newly-created  position  must  be 
considered  as  coming  within  the  scope  of  the  agreement  unless  it 
is  mutually  agreed  to  except  it,  is  not  well  founded.  It  is  apparent 
that  the  question  as  to  whether  or  not  a position  created  subsequent 
to  the  negoiation  of  an  agreement  should  be  considered  excepted, 
could  not  be  provided  for  in  negotiating  the  agreement,  and  that 
the  status  of  the  position  should  be  the  subject  of  negotiation  at 
the  time  it  is  created.  The  manner  in  which  positions  of  similar 
scope  and  responsibility  were  treated  at  the  time  of  the  original 
negotiation  would  seem  a fair  basis  upon  which  to  establish  the 
status  of  a neAV  position;  and,  in  view  of  the  fact  that  all  positions 
of  chief  clerks  to  master  mechanics  existing  at  the  time  the  agree- 
ment was  negotiated  Avere  included  in  the  excepted  list,  the  board 
decides  as  folloAvs: 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3299.— DOCKET  3363 

Chicago,  III.,  April  ?',  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Raihvay  Express  Co. 

Question. — Claim  of  the  employees  that  the  position  established 
by  the  carrier  at  Wenatchee,  Wash.,  with  hours  from  11  p.  m.  to 
8 a.  m.  should  be  paid  the  rate  of  $135.40  a month. 

Statement. — The  carrier  maintains  a position  at  Wenatchee, 
known  as  night  depot  agent,  the  rate  of  which  is  $135.40  a month, 
and  the  assigned  hours  are  from  11  p.  m.  to  8 a.  m.  During  the 
fruit  season  the  carrier  maintains  a position  from  2 p.  m.  to  11  p.  m. 
Avith  the  title  of  night  depot  agent  Avhich  is  paid  the  rate  of  $135.40 
a month,  and  establishes  a position  knoAvn  as  night  clerk  at  the  rate 
of  $115.40  a month  with  hours  from  11  p.  m.  to  8 a.  m. 

The  employees  state  that  the  carrier  has  simply  transferred  the 
night  depot  agent  from  the  position  with  hours  from  11  p.  m.  to 
8 a.  m.  to  a position  with  hours  from  2 p.  m.  to  11  p.  m..  and  has 
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also  transferred  his  rate  of  pay  of  $135.40  a month,  and  has  declined 
to  pay  the  same  rate  to  the  employee  who  was  assigned  to  the  posi- 
tion with  hours  from  11  p.  m.  to  8 a.  m. 

The  employees  contend  that  this  action  of  the  carrier  is  in  viola- 
tion of  rule  91  of  the  agreement,  which  reads  as  follows : 

Rates. — Established  positions  shall  not  be  discontinued  and  new  ones  created 
under  a different  title  covering  relatively  the  same  class  of  work  for  the  pur- 
pose of  reducing  the  rate  of  pay  or  evading  the  application  of  these  rules. 

The  carrier  states  that  at  Wenatchee  it  is  necessary  to  have  a 
different  arrangement  of  force  during  the  fruit-shipping  season  than 
is  necessary  at  any  other  time,  and  that  it  has  been  the  usual  and 
customary  practice  each  year  during  that  season  to  change  the  hours 
of  the  night  depot  agent.  Normally  the  hours  of  that  position  are 
from  11  p.  m.  to  8 a.  m.,  but  during  the  fruit  season  the  hours  are 
from  2 p.  m.  to  11  p.  m.,  this  change  being  necessary  to  meet  the  de- 
mands of  the  business.  During  the  fruit  season  it  is  also  necessary 
to  have  a position  of  night  clerk  from  11  p.  m.  to  8 a.  m.,  but  the 
duties  of  that  position  are  not  the  same  as  the  duties  of  the  night 
depot  agent  and  it  does  not  require  the  same  responsibility.  The  posi- 
tion of  night  clerk  has  little  work  other  than  meeting  a few  trains, 
and  the  work  is  simply  that  of  a night  man  at  the  depot.  The  car- 
rier contends  that  it  has  not  violated  rule  91  of  the  agreement. 

Decision. — Basing  its  decision  on  the  evidence  submitted  in  this 
dispute,  the  Railroad  Labor  Board  decides  that  the  duties  of  the 
newly-created  position  of  night  clerk  were  substantially  the  same  as 
those  of  the  position  of  night  depot  agent  prior  to  the  change  in  the 
assigned  hours  of  the  latter  and  should  have  received  the  same  rate 
of  pay.  The  position  of  the  employees  is  sustained. 


DECISION  NO.  3300.— DOCKET  3369 

Chicago,  III.,  April  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Central  Union  Depot  and  Railway  Co. 

Question. — Claim  of  the  employees  that  the  action  of  the  carrier 
in  not  bulletining  the  new  position  of  assistant  supervising  baggage 
agent  is  in  violation  of  the  rules  of  the  agreement. 

Statement. — On  December  31,  1922,  the  position  of  clerk  in  the 
baggage  department  that  was  filled  by  R.  Goldenburg  was  abolished, 
and  on  January  1,  1923,  the  carrier  created  a new  position  of  as- 
sistant supervising  baggage  agent  and  assigned  Mr.  Goldenburg  to  it. 

The  employees  state  that  the  new  position  of  assistant  supervising 
baggage  agent  was  not  bulletined  and  the  action  of  the  carrier  was 
in  violation  of  the  following  rules  of  the  agreement : 

Rule  3.  (ft)  All  new  positions  or  vacancies  shall  be  promptly  bulletined 
* * * 

Rule  8.  Except  when  changes  in  rates  result  from  negotiations  for  adjust- 
ment of  a general  nature,  the  changing  of  a rate  shall  constitute  a new  posi- 
tion. 

Rule  36.  ( a ) Established  positions  shall  not  be  abolished  and  new  ones 
created  under  a different  title  covering  the  same  class  of  work,  for  the  pur- 
pose of  evading  these  rules. 
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The  carrier  states  that  the  United  States  post  office  opened  its  Third 
Street  station  and  connected  it  with  the  depot  of  the  carrier  by 
tunnel  which  gave  them  an  additional  250  cars  of  storage  mail  to  load, 
unload,  and  dispatch  per  month,  making  it  necessary  for  the  carrier 
to  augment  its  supervisory  force  by  an  additional  assistant  supervis- 
ing baggage  agent. 

The  carrier  also  states  that  the  supervising  force  of  the  baggage 
department  prior  to  January  1,  1923,  consisted  of  a supervising  bag- 
gage agent  and  an  assistant  baggage  agent,  neither  of  which  is  in- 
cluded in  the  list  of  employees  named  in  rule  1 of  the  agreement, 
which  reads  as  follows  : 

These  rules  shall  govern  the  hours  of  service  and  working  conditions  of  the 
following  employees  of  the  company : Clerks,  train  announcers,  gatemen,  super- 
visor of  bulletin  board,  operators,  mail  distributors,  janitors,  elevator  attend- 
ants, matrons,  and  ushers,  parcel-room  attendants,  train  checkers,  baggage 
receivers,  baggage-room  employees,  and  truckers,  except  employees  of  the 
superintendent’s  office  and  the  assistant  to  the  ticket  agent. 

The  carrier  further  States  that  the  character  of  service  required  of 
the  employee  filling  the  new  position  that  was  created  on  January  1, 
1923.  is  identical  to  the  other  assistant  supervising  baggage  agent 
which  is  excluded  from  the  agreement  and  the  representatives  of  the 
employees  seek  to  apply  the  rules  of  the  agreement  to  a position  not 
covered  thereby. 

Opinion. — The  opinion  of  the  Eailroad  Labor  Board  on  this  ques- 
tion as  expressed  in  Decision  No.  2760  (Y,  B.  L.  B.  881)  applies  in  the 
present  dispute.  The  employees  do  not  admit  that  the  position  of 
assistant  supervising  baggage  agent  which  existed  prior  to  January  1, 
1923,  is  excepted  from  the  provisions  of  the  agreement,  but  it  is 
stated  by  the  carrier  and  not  denied  that  the  position  has  been  treated 
as  excepted  without  protest,  from  which  it  is  evident  that  it  is  not 
included  in  the  agreement. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of  the 
employees  that  the  newly-created  position  of  assistant  supervising 
baggage  agent  should  be  bulletined,  is  denied. 


DECISION  NO.  3301.— DOCKET  3373 

Chicago,  III.,  April  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Wabash  Railway  Co. 

Question. — Claim  of  the  engine  crew  for  a minimum  of  one  hour 
on  the  dates  the  crew  was  required  to  handle  equipment  between  the 
passenger  station  and  yards  at  Bluffs,  111. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — The  passenger  engine  crew  on  its  arrival  at  Bluffs, 
which  is  the  final  terminal,  is  required  to  run  around  train,  make  a spot  of 
baggage  car  for  transfer  of  baggage  to  main-line  train,  and  then  set  the  entire 
train  on  a coach  track  for  the  night  lay-over. 

Article  1 of  the  current  schedule  contains  the  following: 

“(1)  Enginemen  in  passenger  service  required  to  handle  equipment  either 
before  going  out  or  coming  in  on  a trip  between  passenger  station  and  yards 
or  shops,  will  be  allowed  a minimum  of  one  hour  at  the  established  overtime 
rate  in  addition  to  other  allowances  for  the  trip. 
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“(r)  Passenger  enginemen  will  not  be  required  to  do  switching  at  their 
initial  or  final  terminal  where  switch  engines  are  located. 

“ Doubling  train  from  one  track  to  another  or  picking  up  or  setting  out  a 
car  will  not  be  considered  switching  unless  time  consumed  is  more  than  30 
minutes,  in  which  case  it  will  be  paid  for  at  overtime  rates  with  a minimum  of 
1 hour.  Enginemen  required  to  attach  engine  to  coaches  for  the  purpose  of 
heating  or  to  furnish  air  for  the  purpose  of  cleaning  coaches  will  come  under 
the  provisions  of  this  paragraph. 

“ Interpretation. — It  is  the  intent  of  this  paragraph  that  any  switching  other 
than  the  exceptions  made  will  be  paid  for  with  a minimum  of  one  hour,  and 
in  case  initial  overtime  is  made  such  allowance  will  cover  all  compensation 
prior  to^he  departure  of  train.” 

Claim  was  made  under  paragraph  (1)  of  article  1,  and  declined  by  the 
carrier. 

Employees'  position. — The  employees  contend  that  this  crew,  having  been 
held  on  duty  after  arrival  at  the  final  terminal  until  the  passengers  had 
been  unloaded  from  the  train  and  the  engine  detached,  was  required  to 
take  the  engine  and  go  to  the  rear  of  the  train,  and  on  arrival  at  Quincy 
No.  12,  it  was  obliged  to  shove  the  train  ahead  for  the  purpose  of  spotting 
the  baggage  car  opposite  the  baggage  car  of  the  Quincy  train  to  permit  the 
transfer  of  baggage  and  express.  After  this  work  was  performed,  the 
crew  shoved  the  train  forward  something  like  a train  length  or  two  over  a 
crossover,  then  back  through  the  crossover  several  train  lengths  down 
behind  the  coal  chute,  then  shoved  the  train  forward  for  some  distance  into 
what  is  known  as  the  coach  track,  for  storage  overnight,  which  work 
was  clearly  service  performed  in  handling  equipment  after  coming  in  on  their 
trip,  and  entitled  them  to  a minimum  of  one  hour  in  addition  to  any  other 
allowance  for  the  trip,  as  set  forth  in  article  1 reading : 

“(1)  Enginemen  in  passenger  service  required  to  handle  equipment  either 
before  going  out  or  coming  in  on  a trip  between  passenger  station  and 
yards  or  shops,  will  be  allowed  a minimum  of  one  hour  at  the  established 
overtime  rate,  in  addition  to  other  allowances  for  the  trip.” 

The  request  is  for  a minimum  of  one  hour  on  each  date  the  crew  was  re- 
quired to  handle  the  equipment  between  the  passenger  station  and  yards. 

Carrier's  position. — The  carrier  respectfully  contends  that  the  service  re- 
ferred to  under  “ joint  statement  of  facts  ” should  be  considered  under  para- 
graph (r)  and  not  under  paragraph  (1)  of  article  1. 

Decision. — The  carrier  offered  in  conference  to  pay  one  hour 
under  paragraph  (r)  of  article  1.  The  Railroad  Labor  Board  directs 
that  payment  be  so  made. 


DECISION  NO.  3302.— DOCKET  3372 

Chicago,  III.,  April  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Wabash  Railway  Co. 

Question. — Claim  for  one  hour  on  various  dates  in  August,  Sep- 
tember, and  October,  1920,  by  the  engine  crew  assigned  in  through- 
passenger  turn-around  service  between  Danville,  111.,  and  Decatur, 
111. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Claim  for  one  hour  on  various  dates  in  August, 
September,  and  October,  1920,  was  made  by  the  engine  crew  assigned  in  short- 
passenger  turn-around  service  between  Danville  and  Decatur. 

The  engine  terminal  is  located  at  Tilton,  111.,  2 miles  distant  from  Danville. 
The  engine  leaves  Tilton  in  the  morning,  backing  down  to  Danville  to  couple 
on  to  the  passenger  train  there.  On  arrival  at  Danville  in  the  evening  on  the 
return  trip,  the  engine  crew  was  required  to  wait  until  passengers  were  dis- 
charged and  then  back  up  approximately  one  car  length  and  head  across  to 
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the  adjoining  track,  back  the  two  cars  in  train  over  the  crossover  and  into  an 
adjoining  track,  after  which  the  engine  was  detached  to  return  to  the  round- 
house at  Tilton  to  lay  up  until  the  following  day. 

The  current  schedule  contains  the  following  rule : 

“Art.  1.  (1)  Enginemen  in  passenger  service  required  to  handle  equipment 
either  before  going  out  or  coming  in  on  a trip  between  passenger  station  and 
yards  or  shops,  will  be  allowed  a minimum  of  1 hour  at  the  established  over- 
time rate,  in  addition  to  other  allowances  for  the  trip. 

“(r)  Passenger  enginemen  will  not  be  required  to  do  switching  at  their  initial 
or  final  terminal  where  switch  engines  are  located. 

“ Doubling  train  from  one  track  to  another  or  picking  up  or  setting  out  a car, 
will  not  be  considered  switching  unless  time  consumed  is  more  than  30  minutes, 
in  which  case  it  will  be  paid  for  at  overtime  rates  with  a minimum  of  1 hour. 
Enginemen  required  to  attach  engine  to  coaches  for  the  purpose  of  heating  or 
to  furnish  air  for  the  purpose  of  cleaning  coaches  will  come  under  the  provi- 
sions of  this  paragraph. 

Interpretation. — It  is  the  intent  of  this  paragraph  that  any  switching 
other  that  the  exceptions  made  will  be  paid  for  with  a minimum  of  one  hour, 
and  in  case  initial  overtime  is  made  such  allowance  will  cover  all  com- 
pensation prior  to  the  departure  of  train.” 

Claim  was  made  under  paragraph  (1)  of  article  1,  and  declined  by  the 
carrier. 

Employees’  position. — The  employees  contend  that  this  crew,  having  been 
held  on  duty  after  arrival  at  the  final  terminal  until  the  passengers,  baggage, 
and  express  were  unloaded,  and  then  having  been  required  to  back  the  train 
up  to  crossover,  then  move  ahead  through  crossover  to  clear  the  switch 
and  back  the  train  down  and  into  another  track,  clearly  was  required  to 
handle  equipment  after  coming  in  on  the  trip  between  the  passenger  station 
and  yard,  as  provided  for  in  paragraph  (1)  of  article  1,  which  reads  as  follows: 

“(1)  Enginemen  in  passenger  service  required  to  handle  equipment  either 
before  going  out  or  coming  in  on  a trip  between  passenger  station  and  yards 
or  shops,  will  be  allowed  a minimum  of  one  hour  at  the  established  overtime 
rate,  in  addition  to  other  allowances  for  the  trip.” 

The  request  is  for  a minimum  of  one  hour  on  each  date  the  crew  was 
required  to  handle  passenger  equipment  between  passenger  station  and  yard. 

Carrier’s  position. — The  carrier  respectfully  contends  that  the  service 
referred  to  in  the  “joint  statement  of  facts”  should  be  considered  under 
paragraph  (r),  and  not  under  paragraph  (1)  of  article  1. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
th:‘  employees  is  denied.  The  service  as  shown  Is  covered  by  the 
provisions  of  paragraph  (r)  of  article  1. 


DECISION  NO.  3303.— DOCKET  3278 

Chicago , III.,  April  7,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Texas  & 

Pacific  Railway  Co. 

Question. — Claim  for  one  day  in  passenger  service  for  F.  L.  Jor- 
dan, conductor,  for  the  trip  from  Alexandria,  La.,  to  Addis,  La., 
service  outside  of  his  regular  assignment  and  off  of  his  seniority  dis- 
trict, February  26,  1922. 

Statement. — The  submission  contained  the  following : 

Employees’  position. — Under  General  Order  No.  27,  passenger  conductors  re- 
ceived a guarantee  of  $187  a month.  This  guarantee  was  higher  than  the  $180 
guarantee  which  was  granted  by  Supplement  16,  and  therefore  it  was  retained. 
Under  Decision  No.  2 (I,  R.  L.  B.  13)  this  monthly  guarantee  of  $187  was  in- 
creased to  $217,  and  under  Decision  No.  147  (II,  R.  L.  B.  133)  it  was  reduced 
to  $199.  Prior  to  the  issuance  of  Supplements  16  and  25,  no  extra  service  could 
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be  required  of  regularly  assigned  passenger  conductors  without  paying  extra 
therefor  in  addition  to  the  monthly  guarantee.  Conductors  were  not  required 
to  make  up  any  guarantees. 

Conductor  Jordan  is  regularly  assigned  in  passenger  service  between  Mar- 
shall, Tex.,  and  Alexandria,  a distance  of  170  miles,  working  20  trips  in  each 
30-day  month,  for  which  he  is  paid  a monthly  money  guarantee  of  $199.  On 
February  26,  1922,  Conductor  Jordan  was  used  in  extra  service  outside  of  his 
assignment  and  off  of  his  seniority  territory  on  train  No.  20  from  Alexandria  to 
Addis,  a distance  of  105  miles,  on  account  no  other  conductor  being  available. 
Claim  was  made  for  one  passenger  day  in  addition  to  the  monthly  guarantee 
of  $199,  which  was  denied.  The  day  claimed  was  figured  in  on  a monthly 
guarantee. 

Article  2 (a)  of  the  agreement  reads,  in  part,  as  follows: 

11  Basic  day. — One  hunlred  and  fifty  miles  or  less  (straightaway  or  turn 
around)  shall  constitute  a day’s  work.  Miles  in  excess  of  150  will  be  paid  for 
at  the  mileage  rates  provided. 

‘‘Daily  rates  obtain  until  the  miles  made  at  the  mileage  rates  exceed  the 
daily  minimum. 

“ Except  when  used  in  passenger  service,  as  provided  in  paragraph  C,  regu- 
lar passenger  conductors,  baggagemen  and  brakemen,  used  on  other  than  their 
regular  runs,  will  be  paid  for  class  of  service  performed.” 

Article  2 (c)  of  the  agreement,  which  was  copied  into  the  agreement  from 
Article  IV  of  Supplement  16,  reads,  in  part,  as  follows : 

“Guarantees. — Regularly  assigned  passenger  trainmen  who  are  ready  for 
service  the  entire  month  and  who  do  not  lay  off  of  their  own  accord  shall  receive 
the  monthly  guarantee  provided  in  section  A of  this  article,  exclusive  of  over- 
time, except  that  former  higher  monthly  guarantee  shall  be  preserved. 

V Extra  service  may  be  required  sufficient  to  make  up  these  guarantees,  and 
may  be  made  between  regular  trips ; may  be  made  on  lay-off  days ; or  may  be 
made  before  or  after  completion  of  the  trip.  If  extra  service  is  made  between 
trips  which  go  to  make  up  a day’s  assignment,  such  extra  service  will  be  paid 
for  on  the  basis  of  miles  or  hours,  whichever  is  the  greater,  with  a minimum 
of  one  hour.  Extra  service  before  or  after  the  completion  of  a day’s  work  will 
pay  not  less  than  minimum  day. 

“ The  basis  of  pay  for  extra  service  applies  only  in  making  up  the  guarantee. 
After  guarantees  are  absorbed  schedule  provisions  for  extra  service  apply. 

“ When  a regularly  assigned  xmssenger  man  lays  off  of  his  own  accord  or  is 
held  out  of  service,  the  extra  man  will  receive  the  same  compensation  the 
regular  man  would  have  received,  and  the  amount  paid  the  extra  man,  or  men, 
will  be  deducted  from  the  amount  the  regular  man  would  have  received  had  he 
remained  in  service,' the  sum  of  the  payments  to  the  man,  or  men,  who  may  be 
used  on  the  run  equaling  the  monthly  guarantee  * * 

Question  40  and  decision  thereon  in  Interpretation  1 to  Supplement  25  read 
as  follows : 

“ Question  lfi. — Where  monthly  guarantees  in  excess  of  those  established  by 
this  supplement  are  retained,  may  extra  service  sufficient  to  make  up  these 
retained  higher  guarantees  be  required  as  provided  by  this  section? 

“ Decision . — Yes;  if  they  could  be  required  to  make  up  guarantees  hereto- 
fore.” 

The  employees  contend  that  Conductor  Jordan  is  entitled  to  the  time  as 
claimed,  in  addition  to  his  monthly  guarantee  of  $199,  and  that  the  carrier  can 
not  apply  payments  for  extra  service  against  the  monthly  money  guarantee, 
that  was  in  excess  of  that  established  by  Supplement  16,  and  retained,  when  the 
right  to  do  so  did  not  exist  heretofore,  which  contention  is  supported  by 
Question  40  and  decision  thereon  in  Interpretation  1 to  Supplement  25. 

Carrier's  position. — During  the  month  of  February,  1922,  Conductor  Jordan 
was  regularly  assigned  to  passenger  service  on  trains  Nos.  20  and  25,  running 
between  Marshall  and  Alexandria,  a distance  of  175  miles.  Three  crews  were 
assigned  to  the  two  runs. 

On  February  26  Conductor  Jordan  was  required  to  make  an  extra  trip  in 
passenger  service  from  Alexandria  to  Addis  on  his  lay-over  day.  Conductor 
Jordan’s  mileage  on  his  regular  assignment  for  the  month  in  question  was 
3,266  miles. 

The  employees  base  their  contention  on  article  2 ( c ) of  the  agreement,  which 
they  quote  in  their  statement.  They  also  quote  question  40  and  decision 
thereon,  taken  from  Interpretation  1 to  Supplement  25,  as  having  a bearing  on 
the  case. 
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Our  position  is  that  article  2 (c)  on  which  the  employees  rely,  makes  it  very 
clear  that  extra  service  may  be  required  sufficient  to  make  up  guarantees ; that 
it  may  be  made  between  regular  trips  or  on  lay-over  days ; or  that  it  may  be 
made  before  or  after  completion  of  trip,  etc. 

Our  monthly  rate  for  passenger  conductors  was  higher  than  that  provided 
by  Supplement  25  to  the  extent  that  we  require  4,660  miles  before  excess 
mileage  is  paid. 

We  feel  that  question  40  and  its  decision  prohibit  us  from  requiring  extra 
service  after  4,500  miles  are  made  on  account  of  the  fact  that  no  extra  service 
could  be  required  prior  to  the  issuance  of  the  supplement,  but  it  does  not  pro- 
hibit us  from  requiring  extra  service  to  make  up  the  4,500  miles. 

O pinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
claim  of  the  employees  on  the  basis  of  the  question  presented  dealing 
with  seniority  districts  is  not  justified  by  the  evidence  offered,  nor  is 
the  claim  for  extra  compensation  justified  on  the  basis  of  question  40 
and  decision  thereon  quoted  in  the  foregoing.  The  board  construes 
that  question  as  relating  only  to  the  making  up  of  higher  guarantees 
retained  which  in  this  case  was  $7. 

There  is  another  contention  in  the  evidence  from  the  employees 
under  article  2 ( c ) quoted  in  the  foregoing,  that,  in  the  opinion  of 
the  board,  requires  the  carrier  to  allow  extra  compensation  for  the 
service  performed  on  lay-over  da}L 

Decision. — The  Railroad  Labor  Board  decides  that  payment  to 
F.  L.  Jordan,  conductor,  for  passenger  service  performed  on  his 
lay-over  day  can  not  be  applied  on  the  monthly  guarantee  in 
question. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

A careful  reading  of  article  2 ( c ) quoted  in  the  foregoing  will 
indicate  that  it  was  clearly  the  intention  that  employees  could  be  used 
in  extra  or  additional  service  on  lay-over  days  to  make  up  the 
monthly  guarantee,  the  language  “may  be  made  between  regular 
trips  * * * or  may  be  made  before  or  after  completion  of  the 

trip,”  is  now  made  meaningless  by  the  decision  of  the  majority  in 
this  case. 

Without  question  passenger  conductors  and  trainmen  assigned 
to  regular  runs  may  be  properly  called  upon  to  make  sufficient 
mileage  to  bring  their  total  mileage  up  to  the  guarantee,  and  under 
the  rule,  which  is  practically  a standard  rule,  the  carrier  should  be 
allowed  to  use  the  extra  mileage  made  on  lay-over  days  to  apply 
against  the  guarantee. 

The  decision  of  the  majority  of  the  board  in  this  case  is  neither 
just  nor  reasonable. 

Horace  Baker. 

Samuel  Higgins. 


SUPPORTING  OPINION 

Conductor  Jordan  performed  all  of  the  service  required  of  his 
assignment  during  the  month  of  February,  1922,  and  in  addition 
thereto  he  was  required  by  the  carrier  to  make  a trip  of  105  miles  on 
February  26,  1922,  which  was  his  regular  lay-over  day  and  for 
which  he  claimed  payment  for  a minimum  day  in  addition  to  the 
guaranteed  monthly  rate. 
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Prior  to  the  issuance  of  Supplements  1G  and  25  to  General  Order 
No.  27  of  the  United  States  Railroad  Administration,  extra  service 
performed  by  passenger  train  crews  could  not  be  applied  against 
the  monthly  guarantees,  and  when  they  were  used  in  extra  service, 
additional  compensation  was  allowed  them.  Prior  to  the  effective 
date  of  Supplement  16  to  General  Order  No.  27,  passenger  con- 
ductors of  the  carrier  involved  in  this  dispute  received  a monthly 
guarantee  of  $187,  which  was  higher  than  the  guarantee  estab- 
lished by  that  supplement,  and  under  the  terms  of  the  supplement 
the  higher  rate  was  retained. 

Subsequent  to  the  issuance  of  Supplements  16  and  25  to  General 
Order  No.  27  the  question  arose  as  to  whether  or  not  extra  service 
could  be  required  of  passenger  conductors  and  trainmen  who  were 
permitted  to  retain  higher  monthly  guarantees,  and  the  following 
interpretation  was  placed  on  the  question  by  the  United  States 
Railroad  Administration  which  is  incorporated  in  Interpretation  1 
to  Supplement  25  to  General  Order  No.  27 : 

Question  40. — Where  monthly  guarantees  in  excess  of  those  established  by 
this  supplement  are  retained,  may  extra  service  sufficient  to  niake  up  these 
retained  higher  guarantees  be  required  as  provided  by  this  section? 

Decision. — Yes ; if  they  could  be  required  to  make  up  guarantees  heretofore. 

In  view  of  the  fact  that  the  passenger  conductors  and  trainmen 
of  the  carrier  retained  their  higher  monthly  guarantee  and  were  not 
required  to  perform  extra  service  to  make  up  the  monthly  guarantee 
prior  to  the  issuance  of  the  supplements  in  question,  the  carrier  is  not 
permitted  under  question  40  and  decision  thereon  to  now  require 
these  employees  to  perform  extra  service  and  apply  such  service 
against  the  guarantee. 

The  decision  of  the  majority  of  the  board  is  in  accord  with  the 
interpretation  placed  on  the  rule  involved  in  this  dispute  by  the 
United  States  Railroad  Administration  and  is  just  and  reasonable, 
as  it  would  not  be  a fair  proposition  to  require  the  conductors  and 
trainmen  of  this  carrier  to  now  perform  extra  service  and  apply  it 
against  the  monthly  guarantee  when  they  received  additional  pay 
for  sucb  service  prior  to  the  effective  dates  of  the  supplements  in 
question. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3304.— DOCKET  3374 

Chicago , III.,  April  10,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Wabash  Railway  Co. 

Question. — Claim  of  engine  crew  assigned  on  local-freight  basis 
between  St.  Charles,  Mo.,  and  St.  Louis,  Mo.,  for  an  additional  eight 
hours  on  November  11  and  14,  1921. 

/Statement  — The  submission  contained  the  following : 

Joint  statement  of  facts. — Claim  was  made  and  declined  for  100  miles  in  addi- 
tion to  a regular  day’s  pay  for  the  engine  crew  assigned  on  a local-freight 
basis  between  St.  Charles  and  St.  Louis  on  November  11  and  14,  1921.  This 
crew  ordinarily  goes  on  duty  at  St.  Charles,  at  6 a.  m. 
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On  November  14  the  crew  was  called  to  go  on  duty  at  5 a.  in.,  or  one  hour  in 
advance  of  the  regular  time  for  reporting,  on  account  of  it  being  necessary  to 
have  the  crew  rerail  a car  that  had  been  derailed  the  evening  before  at  a 
small  station  in  the  territory  to  which  this  crew  is  assigned. 

On  November  11  this  crew  was  required  to  go  on  duty  one  hour  in  advance 
of  the  regular  time  for  reporting  for  the  purpose  of  clearing  a transfer  track 
at  St.  Charles  in  order  to  handle  through  this  transfer  track  some  detoured 
passenger  trains. 

The  current  schedule  contains  the  following,  article  3 : 

“(f)  Enginemen  assigned  to  branch  or  local  service  used  outside  of  their 
regularly  assigned  territory  while  en  route,  mileage  made  will  be  added  to  and 
considered  as  a part  of  the  regular  day’s  work,  but  if  used  before  beginning 
or  after  having  completed  their  regular  day’s  work,  except  in  case  where  they 
run  for  coal  or  water,  they  will  be  allowed  actual  mileage  with  a minimum  of 
100  miles  or  S hours  for  the  class  of  service  performed.” 

Employees'  position. — The  employees  contend  that  this  crew,  assigned  to 
passenger  service  between  St.  Charles  and  St.  Louis,  and  to  way-freight  service 
between  St.  Louis  and  St.  Charles,  with  a schedule  leaving  time,  6 a.  m.,  and 
a schedule  running  time,  were  entitled  to  a new  day  on  each  date,  November  11 
and  14,  1921,  when  required  on  the  first  date  to  report  for  duty  one  hour  in  ad- 
vance of  the  regular  time  of  reporting  to  clear  the  transfer  track  in  order  that 
it  might  be  used  to  detour  certain  passenger  trains  on  account  of  the  track 
having  been  blocked  by  a wreck,  and  when  required  on  the  second  date  to 
report  one  hour  in  advance  of  the  regular  reporting  time  to  rerail  a car  in  the 
yard. 

Claim  for  the  above  service  is  made  under  article  3 (f),  as  above  set  out. 

Request  is  made  for  an  additional  eight  hours  on  November  11  and  14,  1921. 

Carrier's  position. — The  carrier  respectfully  contends  that  the  service  re- 
ferred to  under  “ joint  statement  of  facts  ” was  performed  inside  the  regu- 
larly assigned  territory  of  the  crews  in  question  and  was  service  properly 
performed  by  this  crew.  The  carrier  further  contends  that  requiring  these 
crews  on  the  dates  in  question  to  report  for  duty  an  hour  in  advance  of  the 
usual  time  for  reporting  for  the  purpose  of  performing  service  continuous 
with  and  in  connection  with  their  regular  tour  of  duty  does  not  entitle  them 
to  make  claim  for  an  additional  100  miles. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DISSENTING  OPINION 

In  the  judgment  of  the  undersigned  the  claim  of  the  emploj^ees  is 
sustained  by  the  provisions  of  paragraph  (/),  article  3,  quoted  in 
joint  statement  of  facts. 

The  rule  seems  to  be  perfectly  clear  in  relation  to  the  conditions 
governing  pay  for  the  service  performed  during,  before,  and  after 
each  trip,  to  wit : 

1.  Enginemen  assigned  to  branch  or  local  service  when  used  out- 
side of  their  regularly  assigned  territory  and  after  they  have  started 
on  the  trip  and  before  arriving  at  the  final  terminal  will  have  any 
mileage  thus  made  added  to  and  considered  a part  of  their  regular 
day’s  work. 

2.  Enginemen,  if  used  before  beginning  or  after  having  completed 
their  regular  day’s  work,  except  where  they  run  for  coal  or  water. 
(Note — these  are  the  only  exceptions  made  in  connection  with  being 
used  before  or  after  beginning  their  regular  day’s  work)  will  be 
allowed  actual  mileage  with  a minimum  allowance  of  100  miles  or 
8 hours  for  the  class  of  service  performed. 

3.  The  regular  day’s  work  of  this  engine  crew  is  on  a scheduled 
run,  scheduled  to  leave  at  6 a.  m.,  the  assignment  being  that  of  a 
combination  of  passenger  and  local  or  way-freight,  the  crew  being 
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paid  on  the  local  or  way-freight  basis  which  is  52  cents  per  100  miles 
or  less  for  engineers,  and  40  cents  per  100  miles  or  less  for  firemen, 
according  to  class  of  engine,  higher  than  that  paid  in  through 
and  irregular  freight,  pusher,  helper,  work,  wreck,  and  other  freight 
service. 

4.  Article  4 contains  the  following: 

( a ) Work-train  service  shall  include  construction,  ballast,  wrecking,  and 
water  service  * * *. 

{!))  Enginemen  in  work-train  service  will  be  paid  through  freight  rates  for 
the  class  of  engine  used. 

(c)  One  hundred  miles  or  less,  eight  hours  or  less,  to  constitute  a day’s 
work  * * *. 

5.  The  engine  crew  in  the  cases  in  question  was  called  to  go  on 
duty  at  5 a.  m.,  one  hour  in  advance  of  the  time  the  run  on  which 
they  are  regularly  assigned  is  scheduled  to  leave. 

6.  The  service  for  which  this  crew  was  called  and  actually  per- 
formed is  designated  as  “wreck”  service  under  paragraph  (a)  and 
through  freight  rates  apply  as  per  paragraph  (&),  article  4,  above 
quoted. 

7.  The  rules  in  the  agreement  do  not  in  any  respect  justify  the 
contention  of  the  carrier  or  the  decision  of  the  majority. 

A.  O.  Wharton. 

W.  L.  McMenimen. 

SUPPORTING  OPINION 

The  undersigned  desire  to  support  the  decision  of  the  majority  of 
the  Railroad  Labor  Board  in  this  case  with  the  following  state- 
ments in  addition  to  those  cited  in  the  foregoing  decision : 

The  rule  governing  service  performed  in  this  case,  quoted  in  the 
decision,  is  plain  as  written  and  is  predicated  on  employees  assigned 
to  branch  or  local  service  being  used  outside  of  their  regular  assigned 
territory. 

The  service  on  which  the  claim  is  based  in  this  case  was  not  per- 
formed outside  the  assigned  territory  of  this  engine  crew,  there- 
fore the  board  could  not  properly  do  otherwise  than  deny  the  claim. 

Horace  Bailer. 

J.  H.  Elliott. 


DECISION  NO.  3305.— DOCKET  3377 

Chicago,  III.,  April  11,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Indianapolis  & Louisville  Railway 

Question. — Claim  of  the  employees  that  prior  to  and  up  until 
January  1,  1923,  train  and  yardmen  had  enjoyed  the  privileges  of 
being  granted  annual  transportation  without  any  restrictions  over 
the  line,  and  that  these  employees  should  now  be  shown  the  same 
consideration  regarding  annual  transportation  as  is  shown  firemen 
and  other  employees. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — On  January  1,  1923,  the  carrier  put  into  effect  that 
which  it  termed  a uniform  set  of  pass  rules,  and  which,  it  was  claimed,  would 
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apply  to  all  classes  of  employees.  On  investigation  the  employees  find  that 
these  rules  have  not  been  applied  to  all  employees  alike,  as  95  per  cent  of  the 
firemen  and  a great  number  of  other  employees  have  been  granted  annual  trans- 
portation over  the  carrier’s  lines.  A great  number  of  these  employees  who 
have  been  granted  annual  transportation  have  not  been  in  continuous  service 
the  required  length  of  time  prescribed  by  these  pass  rules,  which  is  10  years’ 
service. 

The  employees  contend  that  the  train  and  yard  men  have  been  unjustly  dis- 
criminated against  by  the  action  of  the  carrier  in  denying  them  the  right  of 
annual  transportation  inasmuch  as  the  train  and  yard  men  are  required  to  travel 
over  the  line  more  than  any  other  class  of  railway  employees.  In  view  of  the 
fact  that  the  board  has  ruled  that  no  discrimination  would  be  shown  as  be- 
tween employees  on  matters  of  this  kind,  the  employees  take  the  position  that 
train  and  yard  men  should  be  shown  the  same  consideration  that  has  been  shown 
the  employees  mentioned  above. 

Carrier's  position. — The  board  has  no  authority  or  jurisdiction  to  decide  the 
question  presented  by  the  ex  parte  submission  of  the  employees  for  the  reason 
that  it  is  based  solely  on  an  alleged  discrimination.  Under  the  law  the  board 
must  base  its  decision  on  what  is  just  and  reasonable,  and  where  the  only 
question  presented  concerns  a practice  which  is  not  alleged  or  claimed  to  be 
unjust  or  unreasonable  in  and  of  itself,  but  where  the  only  claim  with  refer- 
ence thereto  is  that  a discrimination  exists  on  account  of  different  classes  of 
employees  having  a more  favorable  rule  or  practice,  the  board  has  no  jurisdic- 
tion under  the  law.  Furthermore,  a pass  is  a gratuity  which  the  carrier  may 
give  or  withhold  in  its  discretion,  and  a claim  that  the  carrier  is  discriminat- 
ing in  the  exercise  of  the  discretion  does  not  present  any  question  which  your 
honorable  board  has  jurisdiction  to  hear  and  decide. 

This  carrier  says  that  on  or  about  January  1,  1922,  it  promulgated  and 
adopted  a general  rule  covering  the  issuance  of  passes  to  its  employees.  This 
rule  has  been  extended  to  cover  all  of  its  employees  except  those  represented 
by  the  brotherhoods  of  the  railway  firemen  and  engineers.  The  question  of 
extending  these  general  pass  rules  to  the  members  of  the  brotherhoods  of  the 
railway  firemen  and  engineers  is  now  before  your  honorable  board  for  decision 
in  Docket  1900,  and  in  that  case  the  carrier  is  endeavoring  to  put  into  effect  its 
general  pass  rules  in  lieu  of  the  present  rule  in  the  contract  of  those  organiza- 
tions. Passes  are  now  being  issued  to  members  of  the  brotherhoods  of  the 
railway  firemen  and  engineers  in  accordance  with  the  pass  rule  of  those  organi- 
zations which  is  still  in  effect. 

Decision . — The  Railroad  Labor  Board  has  had  before  it  in  a num- 
ber of  cases  the  question  of  passes  and  has  uniformly  decided  that 
employees  of  any  given  class  shall  be  given  the  same  consideration  in 
granting  free  transportation  as  is  given  other  employees.  Beyond 
this  the  board  will  not  go  at  this  time. 


DECISION  NO.  3306.— DOCKET  3376 

Chicago , III.,  April  11,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
Indianapolis  & Louisville  Railway 

Question. — Ex  parte  submission  from  the  employees  presenting 
claim  that  C.  O.  Carter,  brakeman,  should  be  placed  on  the  seniority 
roster  with  seniority  dating  as  of  May  21,  1921,  on  account  of  hav- 
ing resigned  on  January  22,  1921. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — Brakeman  Carter  was  assigned  to  a regular  caboose. 
On  January  22,  1921,  he  was  called  to  go  out  on  his  regular  run.  He  asked 
the  call  boy  who  he  was  to  go  out  with,  and  was  told  that  it  was  with  his 
regular  crew.  He  said  that  he  was  not  going  out,  and  told  the  call  boy  that  if 
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that  was  all  the  carrier  had  for  him,  he  was  through.  The  call  boy  asked  him 
if  he  was  laying  off,  and  he  said  no,  that  he  was  through.  The  call  boy  handed 
the  telephone  to  the  night  yardmaster  who  talked  with  Mr.  Carter,  but  the 
yardmaster  could  not  get  him  to  reconsider  his  action. 

Later,  Mr.  Carter  took  up  service  with  a stone  company  at  Bloomington, 
Ind.,  and  worked  for  that  company  from  January  26,  1921,  until  March  1, 
1921.  He  was  reinstated  with  the  carrier  on  May  21,  1921,  with  his  former 
seniority  standing. 

It  is  the  position  of  the  employees  that  Mr.  Carter  resigned  from  the  service 
and  declined  to  reconsider  his  action  even  though  the  yardmaster  called  his 
attention  to  the  fact  that  he  was  tying  up  the  train,  it  being  necessary  to 
hold  the  train  until  another  brakeman  was  procured. 

We  are  prepared  to  show  that  in  one  or  two  instances  in  the  past  when 
trainmen  declined  to  accept  service,  as  did  Mr.  Carter  in  this  case,  they  were 
not  reinstated.  We  contend  that  Mr.  Carter  resigned  and  should  be  placed 
on  the  roster  from  the  date  of  reemployment,  which  was  May  21,  1921. 

Carrier's  position. — The  carrier  contends  that  Brakeman  Carter  did  not  re- 
sign from  the  service  as  was  stated  in  the  ex  parte  submission,  but  that  he 
was  dismissed  from  the  service  after  an  investigation  on  January  24,  1921. 
After  said  dismissal  some  new  facts  -were  developed  in  connection  with  the 
matter  which,  in  the  opinion  of  the  carrier,  justified  it  in  reinstating  him  and 
restoring  his  seniority  rights  as  of  the  date  of  his  dismissal,  and  he  was 
accordingly  reinstated  on  May  21,  1921. 

The  sole  question  here  presented  for  decision  is:  Has  the  carrier  the  right 
to  reinstate  an  employee  that  it  has  dismissed  from  the  service,  and  to  restore 
his  seniority  rights?  The  carrier  contends  that  your  honorable  board  has  no 
jurisdiction  to  hear  and  determine  a question  of  this  kind ; that  it  is  not  a 
question  concerning  wages  or  working  rules  and  conditions,  but  relates  solely 
to  the  inherent  right  of  the  carrier  to  control  its  discipline.  The  carrier 
further  contends  that  it  is  the  sole  judge  of  the  question  of  whether  or  not 
the  facts  warrant  the  reinstatement  of  a dismissed  employee  and  the  restora- 
tion of  his  seniority  rights. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3307.— DOCKET  3290 

Chicago , III.,  April  11,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri- 

Kansas-Texas  Lines 

Question. — Claim  of  Conductor  J.  E.  Davis  and  crew  for  130  miles 
and  3 hours  and  10  minutes’  overtime  on  continuous-time  basis,  March 
30,  1921. 

Statement. — The  employees’  and  the  carrier’s  positions  are  here- 
with summarized. 

Employees''  position. — Conductor  Davis  and  crew  are  regularly 
assigned  in  through-freight  service  between  Denison,  Tex.,  and 
Wichita  Falls,  Tex.,  a distance  of  130  miles,  with  a running  time  of 
10  hours  and  24  minutes. 

Conductor  Davis  was  called  to  leave  Wichita  Falls  at  12.01  p.  m. 
on  March  30,  1921,  arriving  at  Whitesboro,  Tex.,  at  9.30  p.  m.,  a 
distance  of  105  miles.  The  crew  was  instructed  to  put  the  train 
away,  place  the  engine  on  the  dump,  and  deadhead  to  Denison  on 
the  first  train.  The  crew  completed  work  at  10.30  p.  m.,  and  left 
Whitesboro,  deadhead,  at  10.40  p.  m.,  arriving  at  Denison  at  1.35 
a.  m.  on  March  31.  The  total  time  on  duty  from  Wichita  Falls, 
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12.01  p.  m.,  March  30,  until  arrival,  deadhead,  at  Denison,  1.35  a.  m., 
March  31,  was  13  hours  and  34  minutes. 

Claim  was  made  for  130  miles  and  3 hours  and  10  minutes  over- 
time on  a continuous-time  basis,  which  was  denied.  The  crew  was 
allowed  105  miles  and  2 hours  and  16  minutes’  overtime  for  the 
trip  from  Wichita  Falls  until  leaving  Whitesboro,  deadhead,  at  10.40 
p.  m.,  and  25  miles  deadheading  from  Whitesboro  to  Denison.  The 
10  minutes’  dead  time  at  Whitesboro,  10.30  p.  m.  to  10.40  p.  m.  was 
not  deducted. 

Articles  16,  21,  35,  and  36  of  the  agreement  and  previous  settle- 
ments on  similar  cases  indicating  past  practice  have  been  submitted 
for  the  board’s  consideration. 

The  employees  contend  that  under  schedule  rules  above  referred 
to,  according  to  past  settlements  referred  to,  and  in  view  of  the  prac- 
tice of  paying  continuous  time  under  article  21  ( e ),  where  crews 
begin  trip  by  deadheading  and  end  in  service,  or  vice  versa,  either 
straightaway  or  turn  around,  regardless  of  whether  the  train  han- 
dled was  tied  up  by  law  or  not,  the  crew  is  entitled  to  payment  for 
continuous  time. 

Article  21  ( e ) reads  as  follows: 

(e)  Trainmen  sent  out  to  an  intermediate  point  to  bring  in  a train  tied  up, 
under  the  hours  of  service  law  will  not  be  considered  in  deadhead  service,  but 
as  in  continuous  service  from  the  time  they  leave  the  terminal  and  paid 
according  to  the  class  of  service  performed.  Trainmen  deadheading  to  terminal 
after  being  tied  up  under  the  hours  of  service  law  will  not  be  considered  in 
deadhead  service,  but  will  be  paid  in  accordance  with  article  36. 

Carrier's  'position. — We  take  the  position  that  the  service  per- 
formed by  Mr.  Davis  is  properly  classified  under  article  14  and 
article  21  ( a ) and  (pr),  copies  of  which  have  been  submitted  to  the 
board. 

Article  21  ( a ) and  ( g ) specifically  provides  that  overtime  shall  not 
be  allowed  in  deadhead  service,  and  therefore  the  elimination  of 
overtime  payments  clearly  indicates  that  deadhead  service  can  not 
be  combined  with  road  or  trip  service. 

Under  the  language  of  the  rules  referred  to  it  is  very  clear  that 
the  combining  of  road  service  and  deadhead  service  is  not  authorized ; 
the  crew  would  be  in  road  service  until  assigned  to  some  other  serv- 
ice or  ended  the  service  trip  by  arriving  at  a terminal.  To  grant 
the  employees’  request  would  be  in  violation  of  the  agreement  in 
effect  at  this  time,  which  provides  that  deadheading  shall  be  sepa- 
rate and  distinct  and  computed  on  a different  basis  from  that  apply- 
ing to  road  service. 

The  carrier’s  position  is  that  Conductor  Davis  and  crew  are  en- 
titled to  pay  for  road  service  under  article  14  and  for  the  deadhead 
service  under  article  21. 

The  rules  relied  upon  by  the  employees  in  this  case  are  articles  16 
and  21.  Article  16,  commonly  known  as  “ Beginning  and  end  of 
day,”  if  taken  alone  would  seem  to  support  the  employees’  conten- 
tion ; but  considering  the  justness  of  this  claim,  we  must  not  overlook 
article  21  ( g ).  This  rule  and  paragraph  indicates  clearly  and  defi- 
nitely that  “overtime  will  not  be  allowed  for  deadhead  service,” 
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which  upholds  the  contention  of  the  carrier  that  that  rule  in  itself 
ends  the  overtime  pay  for  the  conductor  involved  in  this  case  at 
10.40  p.  m.,  which  is  the  time  he  left  Whitesboro  in  deadhead  service. 

By  no  stretch  of  imagination  can  article  21  (0),  quoted  in  the 
employees’  position,  be  construed  as  applicable  to  this  case.  It  will 
be  noted  that  paragraph  ( e ) specifically  applies  to  service  in  connec- 
tion with  the  hours  of  service  law,  and  by  this  specific  reference 
clearly  indicates  that  such  method  of  computation  has  no  applica- 
tion to  any  other  service. 

The  carrier  does  not  deny  the  statement  that  this  time  has  been 
allowed  in  some  instances,  but  it  does  know  that  it  has  never  been 
allowed  with  the  consent  of  the  officers  who  negotiated  and  signed 
the  schedule  agreement. 

We  contend  that  the  employees’  claim  for  continuous  time  in  this 
case  is  not  justified  by  schedule  rules  or  supported  by  past  practices. 

The  Director  General  of  Railroads,  in  his  decision  on  question  97 
of  Interpretation  1 to  Supplement  25  to  General  Order  No.  27,  spe- 
cifically perpetuated  past  practices. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 


DECISION  NO.  3308.— DOCKET  3291 

Chicago,  III.,  April  11,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri- 

Kansas-Texas  Lines 

Question. — Claim  of  Conductor  C.  W.  Jones  and  crew  for  130  miles 
and  3 hours  and  51  minutes’  overtime  on  continuous-time  basis,  April 
3,  1921. 

Statement. — The  employees  and  carrier’s  positions  are  summarized 
as  follows: 

Employees ’ position. — Conductor  Jones  and  crew  are  regularly 
assigned  to  through-freight  service  between  Denison,  Tex.,  and 
Wichita  Falls,  Tex.,  a distance  of  130  miles,  with  a running  time  of 
10  hours  and  24  minutes.  On  April  3,  Conductor  Jones  and  crew 
were  ordered  at  Denison  for  7.15  a.  m.,  to  deadhead  to  Whitesboro, 
Tex.,  an  intermediate  point,  arriving  there  at  9.20  a.  m.,  a distance  of 
25  miles;  the  time  consumed  amounted  to  two  hours  and  five  minutes. 
At  11.30  a.  m.  the  crew  was  furnished  an  engine  at  Whitesboro  and 
began  to  make  up  the  train;  it  arrived  at  Wichita  Falls  at  9.30  p.  m., 
a distance  of  105  miles.  The  total  time  in  service  from  the  time  the 
crew  was  ordered  at  Denison  at  7.15  a.  m.  until  it  was  relieved  at 
Wichita  Falls  at  9.30  p.  m.  was  14  hours  and  15  minutes.  Claim  was 
made  for  130  miles  and  3 hours  and  51  minutes’  overtime  on  continu- 
ous-time  basis,  which  was  denied. 

The  crew  was  allowed  25  miles  deadhead  from  Denison  to  Whites- 
boro, and  105  miles  and  1 hour  and  36  minutes’  overtime  for  the  trip 
from  Whitesboro  to  Wichita  Falls.  The  time  between  arrival,  dead- 
head, at  Whitesboro,  9.20  a.  m.,  and  the  time  of  beginning  work  on 
the  trip  for  Wichita  Falls,  11.30  a.  m.,  was  deducted. 
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Articles  16,  21,  35,  and  36  of  the  agreement  upon  which  the  claim 
is  predicated  have  been  submitted  to  the  board  as  a part  of  the  evi- 
dence in  this  case. 

The  employees  contend  that  article  16  does  not  permit  the  carrier 
to  release  crews  between  terminals;  that  article  21  ( e ) has  been 
applied  to  cover  cases  where  crews  began  trips  by  deadheading  and 
ended  in  service,  or  vice  versa,  either  straightaway  or  turn  around, 
regardless  of  whether  the  train  handled  was  tied  up  by  law  or  not; 
that  article  35  was  violated  because  of  tying  crew  up  at  Whitesboro 
from  9.20  a.  m.  to  11.30  a.  m.,  and  deducting  this  time,  none  of  the 
exceptions  in  this  article  existing;  that  the  crew  could  not  be  tied 
up  under  article  36,  unless  or  until  14  hours  on  duty,  without  pay- 
ment of  continuous  time;  and  that  Conductor  Jones  and  crew  are 
entitled  to  continuous  time  as  claimed  under  the  schedule  rules  and 
according  to  past  practice  in  similar  cases. 

Carrier's  position . — Considered  in  connection  with  the  dispute  in 
Decision  No.  3307  (VI,  R.  L.  B.  676),  this  claim  for  Conductor 
Davis  and  crew  is,  in  effect,  an  effort  on  the  part  of  the  employees 
to  secure  a new  rule — -something  that  the  carrier  contends  the  board 
is  not  authorized  at  this  time  to  grant. 

The  carrier  takes  the  position  that  the  service  performed  by  Mr. 
Jones  is  properly  classified  under  article  21  (a),  ( g ),  and  (A),  and 
article  14,  which  have  been  submitted  to  the  board. 

While  article  14  does  not  say  when  an  employee’s  time  shall  begin, 
the  fact  still  remains  that  computation  of  time  can  not  begin  until 
ordered  for  duty.  The  intent  of  the  rule  is  to  compensate  the  train- 
men when  he  assumes  the  duties  and  responsibilities  of  conductor  or 
brakeman;  therefore,  it  can  not  be  conceded  that  Conductor  Jones 
had  any  responsibility  while  in  deadhead  service,  his  responsibility 
began  when  called  for  duty  at  Whitesboro  at  11.30  a.  m. 

Under  the  language  of  the  above-mentioned  rules  it  is  very  clear 
that  the  combining  of  deadhead  service  with  road  or  trip  service 
is  not  authorized.  The  crew  would  be  in  deadhead  service  until 
assigned  to  some  other  service  or  ended  their  deadhead  trip  by  ar- 
rival at  a terminal.  The  carrier’s  position  is  that  Conductor  Jones 
and  crew  are  entitled  to  pay  for  the  deadhead  service  under  article 
21  and  for  the  road  trip  under  article  14.  Having  done  this,  we  hold 
that  we  have  correctly  fulfilled  our  schedule  obligations. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3309.— DOCKET  3375 
Chicago , III.,  April  11,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Wabash  Railway  Co. 

Question. — Request  for  the  elimination  of  that  part  of  article  2 
(n)  of  the  schedule  agreement,  which  provides  for  a turn  around 
in  through-freight  service — application  of  Article  XI  (A)  of  Sup- 
plement 15  to  General  Order  No.  27. 
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Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Prior  to  the  effective  date  of  Supplement  15  to 
General  Order  No.  27,  the  Wabash  schedule  contained  the  following  rule: 

“Art.  2 ( n ).  Turn-around  trips  in  through-freight  service  may  be  made 
to  intermediate  points,  also  between  the  following  terminals : 

“ Hannibal  and  Moberly,  Springfield  and  Decatur,  Detroit  and  Toledo.  Mont- 
pelier and  Toledo,  Luther  and  High  Hill,  Moberly  and  Brunswick,  Moulton  and 
Ottumwa. 

“One  of  the  above  places  will  be  designated  as  the  home  terminal  of  each 
crew,  and  continuous  time  will  be  paid  unless  relieved  at  the  opposite  ter- 
minal, in  which  case  they  will  be  paid  not  less  than  100  miles  or  eight  hours  in 
each  direction. 

“ Through-freight  crews  will  not  be  run  around  at  any  terminal  nor  at  any 
turn-around  point,  as  stipulated  in  this  article,  in  the  event  they  have  suffi- 
cient time  to  perform  any  desired  service  at  an  average  speed  of  12 y2  miles 
per  hour  with  trains  known  as  dead  freight  full-tonnage  trains,  work  trains, 
etc.,  and  15  miles  per  hour  with  trains  known  as  time  freights.  Time  under  con- 
sideration being  that,  before  beipg  required  to  tie  up  for  rest  as  per  article  47, 
from  the  time  they  are  ordered  to  leave  the  terminal. 

“At  least  five  days’  notice  will  be  given  when  the  home  terminals  of  such 
crews  are  to  be  changed  or  similar  turn-around  trips  are  to  be  added. 

“ In  making  turn-around  trips  in  through-freight  service  between  the  termi- 
nals mentioned  in  this  article,  available  enginemen  will  be  run  out  of  turn- 
around terminal  in  order  of  their  arrival,  as  per  paragraph  (m)  of  this  article.” 

The  distance  between  the  terminals  above  referred  to  is  in  excess  of  25  miles. 

In  accordance  with  the  directions  in  Supplement  15  to  General  Order  No.  27, 
the  following  rule  was  incorporated  in  the  schedule : 

“Art.  2 (g).  Engineers,  firemen,  and  helpers  in  pool  or  irregular  freight 
service  may  be  called  to  make  short  trips  and  turn  arounds  with  the  under- 
standing that  one  or  more  turn-around  trips  may  be  started  out  of  the  same 
terminal  and  paid  actual  miles  with  a minimum  of  100  miles  for  a day,  pro- 
vided, first,  that  the  mileage  of  all  the  trips  does  not  exceed  100  miles ; second, 
that  the  distance  run  from  the  terminal  to  the  turning  point  does  not  exceed  25 
miles ; and,  third,  that  engineers,  firemen,  or  helpers  shall  not  be  required  to 
begin  work  on  a succeeding  trip  out  of  the  initial  terminal  after  having  been 
on  duty  eight  consecutive  hours,  except  as  a new  day,  subject  to  the  first-in 
first-out  rule  or  practice.  This  will  not  permit  short  turn-around  trips  to  be 
computed  continuous  to  trips  more  than  25  miles  straightaway  nor  enginemen 
to  be  run  off  of  their  assigned  territory. 

“ When  practicable  to  do  so,  enginemen  will  be  notified  when  called  if  they 
are  to  be  used  in  short  turn-around  service.” 

The  employees  contend  that  Supplement  15  to  General  Order  No.  27  had  the 
effect  of  eliminating  the  rule  first  quoted,  and  signed  the  present  schedule  with 
the  understanding  that  it  was  subject  t(Ta  decision  by  an  authorized  tribunal. 
The  carrier  contends  that  Supplement  15  had  no  bearing  on  the  rule  in  question. 

Employees'  position. — It  is  the  contention  of  the  employees  that  the  portion 
of  article  2 ( n ) which  provides  for  turn  around  in  through-freight  service  is  in 
violation  of  Article  XI  (&)  of  Supplement  15  to  General  Order  No.  27,  which 
was  incorporated  in  the  present  schedule  of  the  engineers  and  firemen  as 
article  2 (g),  above  quoted. 

Article  2 \n) , which  was  incorporated  in  the  schedule  under  protest,  provides 
for  turn  around  in  or  out  of  terminals,  regardless  of  distance  run,  the  miles 
made,  or  the  time  consumed,  all  of  which  are  in  violation  of  the  schedule  rule, 
which  provides  for  short  turn-around  freight  service.  Article  2 (n)  reads  as 
it  is  quoted  in  the  joint  statement  of  facts. 

In  support  of  this  contention  attention  is  directed  to  memoranda  15/19,  15/86, 
and  16/42.  Request  is  for  the  elimination  of  that  part  of  article  2 ( n ) quoted 
above,  which  provides  for  short  turn-around  runs. 

Carrier's  position. — The  carrier  respectfully  contends  that  Article  XI  (6) 
of  Supplement  15  had  no  bearing  whatever  on  the  turn-around  rule  first  quoted 
under  the  joint  statement  of  facts. 

Decision. — The  Kailroad  Labor  Board  decides  that  paragraph  (&) 
>f  Article  XI,  Supplement  15  to  General  Order  No.  27,  superseded 
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article  2 ( n ) of  the  schedule  affecting  short  turn-around  service  in 
so  far  as  it  conflicts  therewith. 


DECISION  NO.  3310.— DOCKET  4701 

Chicago,  III.,  April  13,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 

Laborers  v.  Atchison,  Topeka  & Santa  Fe  Railway  System;  Gulf,  Colorado 

& Santa  Fe  Railway  Co.;  Panhandle  & Santa  Fe  Railway  Co.;  Grand 

Canyon  Railway  Co. 

Question. — Proper  representation  of  track,  bridge,  and  building 
and  miscellaneous  foremen,  bridge  and  building  inspectors,  mechan- 
ics, helpers,  and  pumpers  in  the  employ  of  the  carriers  parties  hereto. 

Statement. — A dipute  has  arisen  between  the  parties  hereto  as  to 
the  proper  representation  of  track,  bridge,  and  building  and  miscel- 
laneous foremen,  bridge  and  building  inspectors,  mechanics,  helpers, 
and  pumpers  in  the  employ  of  the  carriers  listed  above. 

An  ex  parte  submission  was  filed  with  the  Railroad  Labor  Board, 
under  date  of  March  27,  1925,  by  the  organization  party  hereto,  in 
which  it  was  stated  that  arrangements  were  being  made  by  the  car- 
rier to  enter  into  negotiations  with  a committee  representing  the 
“maintenance  of  way  and  miscellaneous  foremen,  mechanics,  and 
helpers  on  the  Atchison,  Topeka  & Santa  Fe  Railway  System,” 
which  action  it  was  contended  was  not  in  conformity  with  the  spirit 
and  intent  of  the  transportation  act,  1920,  in  that  proper  negotia- 
tions had  not  been  conducted  with  the  organization  holding  the 
agreement  covering  these  classes. 

The  Railroad  Labor  Board  was  requested  to  assume  immediate 
jurisdiction  in  the  matter.  Under  date  of  March  30,  1925,  the 
board  addressed  a joint  communication  to  the  interested  parties  di- 
recting that  status  quo  be  maintained  as  of  the  date  prior  to  the  dis- 
pute having  arisen  pending  hearing  of  the  dispute  by  the  board. 

An  oral  hearing  was  conducted  on  April  13,  1925,  at  which  time 
the  carrier  contended  that  it  held  written  authorization  from  a ma- 
jority of  the  classes  involved  in  this  dispute. 

The  employees,  on  the  other  hand,  contend  that  the  carrier  had 
used  coercive  methods  in  securing  the  signatures  which  they  hold 
and  contend  that  a secret  ballot  is  the  only  fair  way  in  which  the 
question  can  be  decided. 

Opinion. — The  Railroad  Labor  Board  has  decided  in  numerous 
cases  where  question  of  representation  has  arisen  that  the  most  satis- 
factory method  of  ascertaining  the  wishes  of  the  employees  is 
through  the  process  of  a secret  ballot,  whereby  the  men  may  express 
their  desires  without  fear  of  intimidation  or  coercion  from  anyone. 
The  board  feels  that  the  dispute  on  this  property  justifies  such  a 
procedure  and  so  provides  in  the  following  decision. 

Decision. — The  Railroad  Labor  Board  decides  that  a secret  ballot 
shall  be  taken  to  determine  the  proper  representation  for  track, 
bridge,  and  building  and  miscellaneous  foremen,  bridge  and  build- 
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ing  inspectors,  mechanics,  helpers,  and  pumpers  in  the  employ  of 
the  carriers,  parties  to  this  dispute,  the  procedure  to  be  in  con- 
formity with  that  prescribed  in  Decision  No.  218  (II,  R.  L.  B.,  217) 
and  its  addendum. 

Conference  should  be  held  at  an  early  date  for  the  purpose  of 
formulating  plans  for  the  circulation  of  such  ballot.  It  shall  be 
taken  jointly  by  the  interested  parties.  On  completion  of  the  vote 
the  board  shall  be  notified  of  the  result. 


DECISION  NO.  3311.— DOCKET  3083 

Chicago,  III.,  April  IS,  1925 — Effective  April  16,  1925 

Railway  Men’s  International  Benevolent  Industrial  Association  v.  Chicago, 

Rock  Island  & Pacific  Railway  Co.,  Chicago,  Rock  Island  & Gulf  Railway 

/ Subject  of  the  dispute. — Revision  of  rules  governing  working  con- 
ditions of  dining-car  department  employees — namely,  cooks,  waiters, 
pantrymen,  parlor-car  porters,  and  barber  porters. 

Nature  of  the  proceedings. — The  representatives  of  carrier  and  em- 
ployees pesented  to  the  Railroad  Labor  Board  a joint  statement  em- 
bodying rules  agreed  upon  and  rules  upon  which  agreement  was 
not  reached  during  conferences  at  which  both  parties  were  repre- 
sented. Oral  hearings  were  also  conducted  by  the  board  at  which 
time  the  parties  were  given  an  opportunity  to  supplement  their 
written  submission  with  oral  statements  in  further  support  of  their 
respective  contentions.  In  deciding  this  dispute,  the  board  has  given 
careful  consideration  to  the  submission  filed  and  information  gath- 
ered by  its  own  forces. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rules  here- 
inafter set  out  are  just  and  reasonable  and  shall  be  placed  in  effect 
on  April  16,  1925. 

Rules 

/ 

ARTICLE  II 

Sec.  1.  Except  as  otherwise  provided  in  section  3 of  Article  II,  240 
hours  or  less,  in  regular  assignment,  will  constitute  a month’s  work 
for  employees  ready  for  service  the  entire  month  and  who  lose  no 
time  on  their  own  account. 

Employees  will  be  paid  overtime  on  actual  minute  basis  for  all 
time  on  duty  in  regular  assignment  in  excess  of  240  hours  at  pro 
rata  rate,  except  that  actual  continuous  time  authorized  for  rest  on 
trips  and/or  at  layover,  turn-around,  set-out,  or  terminal  points  will 
be  deducted  from  the  continuity  of  time  in  all  cases  where  the  in- 
terval of  release  from  service  exceeds  one  hour. 

The  carrier  will  specifically  designate  the  rest  time  on  trips  and 
at  release  points,  subject  to  the  requirements  of  the  service. 

Time  will  be  counted  as  continuous  for  each  trip  from  the  time 
required  to  report  for  duty  until  released  from  duty,  subject  to 
the  above  deductions. 
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Sec.  3.  Extra  employees. — Extra  employees  performing  road 
service  in  the  place  of  a regular  assigned  employee  or  on  an  extra 
assignment  shall  be  paid  in  accordance  with  their  classification  and 
shall  receive  the  compensation  a regularly  assigned  employee  would 
receive  for  the  same  service.  When  used  for  extra  service,  employees 
will  be  paid  actual  time  worked  with  a minimum  of  one  day  for 
each  day  so  used. 

ARTICLE  IV 

Sec.  1.  Deadheading. — Deadhead  hours,  properly  authorized,  will 
be  counted  as  service  hours  and  upon  the  same  basis. 

article  v 

Relief  periods. — Not  less  than  96  hours  off  duty  each  calendar 
month  in  24  consecutive  hour  periods  or  mutiples  thereof  will  be 
allowed  at  designated  home  terminals  for  employees  included  in 
this  schedule,  whose  assignment  and  service  does  not  permit  of  at 
least  12  consecutive  hours  off  duty  period  at  their  designated  home 
terminal  each  48  hours.  Employees  required  to  work  on  assigned 
lay-over  days  to  be  paid  extra  therefor  in  addition  to  monthly 
wages. 

ARTICLE  VI 

Secs.  3-4. — The  board  believes  the  position  of  the  carrier  as 
stated  in  the  hearing  dealing  with  these  questions  is  just  and  reason- 
able. The  rules  requested  are  denied. 

ARTICLE  VII 

Sec.  3. — New  positions  or  permanent  vacancies  will  be  promptly 
bulletined  for  a period  of  10  days.  Employees  desiring  such  posi- 
tions will  file  their  applications  with  the  designated  officer  within 
that  time,  and  an  appointment  will  be  made  within  10  days  there- 
after. Such  position  or  vacancy  may  be  filled  temporarily  pending 
an  assignment.  The  name  of  the  appointee  will  immediately  there- 
after be  posted  where  the  position  or  vacancy  was  bulletined. 

ARTICLE  VIII 

Discipline  and  grievances. — (a)  An  employee  desciplined  or  who 
considers  he  has  been  unjustly  treated  may  elect  to  present  his 
grievance  for  hearing  and  decision  as  hereinafter  stated,  provided 
written  request  is  presented  by  him  within  15  days  of  the  action 
complained  of. 

(h)  Presentation  to  be  made  (1)  to  his  district  representative,  and 
(2)  failing  in  satisfactory  adjustment  within  10  days,  to  his  superin- 
tendent. 

( c ) Applicants  for  all  hearings  and  appeals  and  all  decisions  to 
be  made  in  writing. 

(d)  At  each  hearing  and  appeal  the  employee  may  present  his 
grievance  either  personally  or  through  his  duly  accredited  repre- 
sentatives not  to  exceed  three  in  number. 
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( e ) If  the  final  decision  sustains  the  contention  of  the  employee, 
the  records  shall  be  cleared  of  the  charge,  if  any  has  been  made 
against  him,  and  he  shall  be  returned  to  his  former  position  or  to 
that  for  which  he  is  contending  and  compensated  for  wage  loss  if 
any  has  been  suffered  by  him. 

(/)  Eliminated. 


DECISION  NO.  3312.— DOCKET  3737 

Chicago,  III.,  April  13,  1925 

Railroad  Yardmasters  of  America  v.  Texas  & Pacific  Railway  Co. 

Subject  of  the  dispute. — Request  for  a revision  of  schedule  to  con- 
form to  the  provisions  of  Decision  No.  1266.  (Ill,  R.  L.  B.  765.) 

Decision .• — The  Railroad  Labor  Board  has  carefully  considered 
the  evidence  submitted  by  the  interested  parties  and  decides  that  the 
following  rules  shall  be  incorporated  in  the  existing  schedule,  effec- 
tive April  16,  1925 : 

RULES 

Scope. — The  term  “ yardmaster  ” as  herein  used  shall  be  under- 
stood to  include  general  yardmaster,  assistant  general  yardmaster, 
yardmaster,  assistant  yardmaster,  except  general  yardmasters  re- 
ferred to  in  Ex  parte  No.  72,  Interstate  Commerce  Commission. 

Rest  days. — Yardmasters  regularly  assigned  seven  days  per  week 
will  be  granted  two  rest  days  per  month  without  loss  of  pay. 

Classification  of  employees. — No  change  in  the  title  of  yardmasters 
of  any  grade  shall  be  made  for  the  purpose  of  reducing  the  rate  of 
pay  of  position  unless  there  is  a change  in  their  duties  and  responsi- 
bilities. 


DECISION  NO.  3313.— DOCKET  3753 

Chicago,  III.,  April  13,  1925 

Railroad  Yardmasters  of  America  v.  Baltimore  & Ohio  Railroad  Co. 

Subject  of  the  dispute. — Request  for  a revision  of  schedule  to  con- 
form to  the  provisions  of  Decision  No.  1266.  (Ill,  R.  L.  B.  765.) 

Decision. — The  Railroad  Labor  Board  has  carefully  considered 
the  evidence  submitted  by  the  interested  parties,  and  decides  that — 
(1)  The  following  rules  shall  be  incorporated  in  the  existing 
schedule,  effective  April  16,  1925 : 

Scope. — The  term  “ yardmaster  ” as  herein  used  shall  be  under- 
stood to  include  general  yardmaster,  assistant  general  yardmaster, 
yardmaster,  assistant  yardmaster,  except  general  yardmasters  re- 
ferred to  in  Ex  parte  No.  72,  Interstate  Commerce  Commission. 

Hours  of  service  and  overtime. — ( a ) Eight  hours,  exclusive  of  the 
agreed  meal  period,  shall  constitute  a day’s  work. 

( b ) All  time  in  excess  of  eight  hours  shall  be  paid  for  at  pro  rata 
rate.  The  time  consumed  in  making  the  transfer  shall  not  be  counted 
as  overtime. 
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Classification. — No  change  in  the  title  of  yardmaster  of  any  grade 
shall  be  made  for  the  purpose  of  reducing  the  rate  of  pay  of  a posi- 
tion unless  there  is  a change  in  their  duties  and  responsibilities. 

Seniority. — (g)  Yardmaster s promoted  to  official  positions  with 
the  Baltimore  & Ohio  Railroad  Co.  shall  retain  their  seniority. 

(2)  The  request  for  two  weeks’  vacation  is  remanded  to  the  parties 
for  further  conference.  The  board  is  expressing  neither  approval 
nor  disapproval,  but  is  of  the  opinion  that  this  question  should  be 
disposed  of  by  mutual  agreement  of  the  interested  parties. 


DECISION  NO.  3314.— DOCKET  3892 

Chicago,  III.,  April  13,  1925 

Brotherhood  of  Dining  Car  Employees  v.  Atlantic  Coast  Line  Railroad  Co. 

Question. — Claim  of  cooks  and  waiters  in  the  service  of  the  car- 
rier during  the  period  May  16,  1921,  to  May  16,  1924,  inclusive,  for 
compensation  for  the  difference  between  the  rates  in  effect  as  of  May 
15,  1921,  and  the  rates  arbitrarily  fixed  and  paid  by  the  carrier  dur- 
ing that  period,  for  all  time  served  therein,  and  compensation  for  all 
time  served  in  excess  of  the  hours  of  regular  assignment  during  the 
period  May  16,  1921,  to  May  16,  1924,  at  the  rate  of  time  and  one- 
half  on  the  actual  minute  basis. 

Statement. — This  decision  is  upon  an  undecided  portion  of  a dis- 
pute, the  original  of  which  was  submitted  to  the  board  in  ex  parte 
form  by  the  employees,  the  submission  having  been  received  J anuary 
23,  1924.  The  original  submission  of  the  employees  constituted  a 
request  for : 

(a)  Increases  in  pay,  including  progressive  wage  scale  for  waiters 
on  the  same  basis  of  cooks  and  stewards. 

(&)  Restoration  of  basic  240-hour  month  which  had  been  abol- 
ished by  the  carrier,  overtime  provisions,  and  other  rules ; and, 

(c)  Reimbursement  of  cooks  and  waiters  of  accrued  wages  since 
May  16,  1921,  on  240-hour  month  basis  because  of  the  carrier’s  re- 
duction of  wages,  and  restoration  of  straight  month  basis  working 
month. 

A hearing  Avas  conducted  in  this  docket  on  March  20,  1924.  It 
having  become  apparent  at  the  hearing  that  the  carrier  and  em- 
ployees might  be  able  to  effect  a partial  agreement  if  further  nego- 
tiations were  had,  the  dispute  was  referred  back  to  the  interested 
parties.  Subsequent  negotiations  resulted  in  an  agreement  between 
the  carrier  and  the  employees  which  adjusted  the  first  two  items 
above  mentioned,  leaving  in  dispute  only  the  question  of  back  pay, 
which  is  covered  in  the  third  item.  This  matter  was  resubmitted  to 
the  board  by  the  employees  under  date  of  December  10,  1924. 

The  employees  claim  that  the  carrier,  arbitrarily,  without  effort 
or  intent  to  obey  or  comply  with  Decision  No.  119  (II,  R.  L.  B.  87), 
on  May  16,  1921,  reduced  the  pay  of  all  cooks  $20.40  a month  and  all 
waiters  $10.20  a month,  the  exact  amounts  of  the  increase  of  10  and 
5 cents  an  hour,  respectively,  awarded  these  employees  by  Decision 
No.  2 (I,  R.  L.  B.  13). 


686 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3316] 


The  carrier  states  that  in  the  absence  of  any  representation 
through  organizations,  and  following  a practice  of  many  years  when 
matters  affecting  the  employees  of  that  department  were  to  be  dealt 
with  in  a general  way,  the  superintendent  of  dining  cars  posted  a 
bulletin,  May  1,  1921,  containing  a schedule  of  reduced  wages,  etc., 
for  these  classes  of  employees  to  become  effective  during  the  second 
period  of  May,  1921;  that  the  cooks  and  waiters  offered  no  protest 
at  this  time  and  made  no  request  for  conference ; and  that  they  con- 
tinued to  work  under  the  conditions  thereby  established  for  more 
than  two  years,  or  until  about  May,  1923. 

Lengthy  argument,  both  oral  and  written,  has  been  submitted  by 
both  parties  to  the  dispute  in  support  of  their  contentions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3315.— DOCKET  3906 

Chicago,  III.,  April  13,  1925 

San  Antonio  & Aransas  Pass  Railway  Co.  v.  Brotherhood  of  Railroad 

Trainmen 

Question. — Application  of  the  carrier  for  authority  to  eliminate 
article  25 — the  percentage  employment  rule — of  its  agreement  with 
the  Brotherhood  of  Railroad  Trainmen,  covering  wages  and  working 
conditions  for  yardmen,  effective  May  1,  1920. 

Decision. — Based  on  the  facts  and  conclusions  as  stated  in  De- 
cisions No.  1975  (IY,  R.  L.  B.  639)  and  No.  1982  (IV,  R.  L.  B.  656), 
the  application  of  the  carrier  is  approved. 


DECISION  NO.  3316.— DOCKET  3997 

Chicago,  III.,  April  13,  1925 

Switchmen’s  Union  of  North  America  v.  St.  Joseph  Union  Depot  Co. 

Question. — Claim  of  Switchmen’s  Union  of  North  America  for  the 
right  to  negotiate  an  agreement  with  the  St.  Joseph  Union  Depot 
Co.  covering  switchmen  and  switch  tenders. 

Employees ’ position. — The  Switchmen’s  Union  of  North  America 
represents  the  majority  of  the  switchmen  and  switch  tenders  of  the 
St.  Joseph  Union  Depot  Co.  The  case  has  been  handled  up  to  and 
with  the  highest  operating  official. 

In  March,  1921,  Superintendent  Ernst  requested  that  we  submit 
our  proposed  agreement,  which  we  did.  Nothing  further  was  heard 
from  him  until  December  17,  1923,  when  he  handed  a copy  of  the 
proposed  agreement  back  to  our  representative.  The  matter  was 
then  taken  up  with  President  Berry,  who  declined  to  sign  the  agree- 
ment on  the  ground  that  he  had  no  authority  to  do  so. 

It  is  the  contention  of  the  employees  that  inasmuch  as  the  Switch- 
men’s Union  of  North  America  represents  a majority  of  the  switch- 
men employed  by  the  St.  Joseph  Union  Depot  Co.,  said  organization 
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should  be  given  the  right  to  negotiate  an  agreement,  and  the  carrier 
should  be  instructed  to  meet  with  the  committee  authorized  to  repre- 
sent the  switchmen  employed  by  that  carrier  for  the  purpose  of  nego- 
tiating a contract  covering  switchmen  and  switch  tenders  employed 
by  the  St.  Joseph  Union  Depot  Co. 

Carrier’s  'position. — The  carrier  employs  seven  switch  tenders  and 
no  switchmen  whatever.  This  carrier  has  always  conformed  to  all 
orders  of  the  Railroad  Labor  Board  as  to  rates  of  pay  and  working 
conditions.  With  this  small  force  it  has  never  seemed  necessary  for 
any  further  agreement  than  the  conditions  as  laid  down  by  the 
Board.  We  are  governed  by  the  rules  in  effect  on  the  owner  road, 
that  is,  the  Chicago,  Rock  Island  & Pacific  Railway  or  the  Chicago, 
Burlington  & Quincy  Railroad.  The  service  is  not  complicated,  con- 
sisting of  only  seven  men,  and  we  observe  the  question  of  seniority 
and  of  rate  of  pay  and  do  not  know  of  any  other  condition  that  could 
ever  come  up. 

Decision, — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3317.— DOCKET  3078 

Chicago,  III.,  April  II/,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Engineer  E.  A.  Cox  and  Fireman  Moroni, 
Peninsula  Division,  for  100  miles,  plus  43  minutes’  final  terminal 
delay,  on  account  of  service  having  been  performed  on  February 
4,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  February  4,  1921,  Engineer  Cox  and  Fireman 
Moroni,  regularly  assigned  to  train  No.  31,  operating  between  Powers,  Mich., 
and  Antoine,  Mich.,  reported  for  duty  at  Powers  for  departure  on  train  No. 
31  at  8.30  a.  m. 

The  engine  crew  reached  Pewaubic  siding  at  Iron  Mountain,  Mich.,  at  2.50 
p.  m.  at  which  point  it  set  out  the  train,  with  the  exception  of  merchandise 
cars  and  caboose ; which  it  took  to  the  house  track  at  Iron  Mountain,  and 
then  proceeded  to  the  engine  house,  wThere  it  was  relieved  from  duty  at 
3.33  p.  m. 

The  eastward  yard-limit  board  is  located  at  a point  east  of  Pewaubic  siding ; 
the  westward  yard-limit  board  is  located  at  a point  west  of  Antoine. 

Employees'  position. — It  is  the  position  of  the  employees  that  Iron  Moun- 
tain and  Antoine  constitute  one  yard  and  terminal,  and  under  the  provisions 
of  the  final-terminal  delay  rule  of  the  engineers'  and  firemen’s  schedules  these 
men  should  be  allowed  compensation  in  accordance  with  the  final-terminal 
delay  rule,  reading: 

“ For  passenger  service,  final-terminal  delay  shall  be  computed  from  time 
train  reaches  terminal  station.  % 

“ For  freight  service,  final-terminal  delay  shall  be  computed  from  the  time 
the  engine  reaches  designated  main-track  switch  connection  with  the  yard 
track. 

“ Final  terminal  delay,  after  the  lapse  of  30  minutes,  will  be  paid  for  the 
full  delay  at  the  end  of  the  trip,  at  the  overtime  rate  for  passenger  service, 
and  at  the  pro  rata  rate  or  overtime  rate  for  freight  service  (see  examples), 
according  to  class  of  engine,  on  the  minute  basis. 

“ If  the  train  is  not  on  overtime  on  arrival  at  the  final  terminal,  but  the 
overtime  period  commences  before  final  release,  special  payments  accruing  at 
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the  final  terminal  up  to  the  period  when  Overtime  commences  will  be  allowed 
on  the  basis  of  pro  rata  rates,  but  time  thereafter  shall  be  paid  on  the  actual 
minute  basis  of  three-sixteenths  of  the  daily  rate. 

“ Example : 

Required  to  report  at  A at 7 a.  m. 

Switches  at  A 7 a.  m.  to  7.30  a.  m. 

Leaves  A at 7 :30  a.  m. 

Runs  A to  B — distance  100  miles. 

Arrives  at  B at 2.25  p.  m. 

Relieved  at 3 p.  m. 

“Alloivance. — 100  miles  plus  1 hour  switching  at  initial  terminal  A plus  35 
minutes  final  terminal  delay  at  pro  rata  rates. 

“ Example : 

Required  to  report  at  A at 1 7 a.  m. 

Leaves  A at 7.15  a.  m. 

Runs  A to  B — distance  100  miles. 

Arrives  at  B at 2 p.  m. 

Relieved  at  B at 3.20  p.  m. 

“Allowance. — 100  miles  plus  1 hour  final  delay  at  pro  rata  rate  for  period 
until  overtime  commences,  and  for  the  time  thereafter  20  minutes  final  delay 
at  three-sixteenths  of  the  daily  rate  per  hour. 

“ If  road  overtime  has  commenced,  terminal  delay  rule  shall  not  apply,  and 
road  overtime  will  be  paid  to  point  of  final  relief. 

“ When  final  terminal  delay  accrues,  mileage  between  designated  points  and 
point  of  release  will  not  be  allowed.  When  final  terminal  delay  does  not 
accrue  actual  mileage  will  be  allowed  from  designated  switch  or  passenger 
station  to  point  of  release,  and  will  be  added  to  the  actual  mileage  of  the 
trip.  Less  than  one  mile  not  to  be  counted.  This  applies  to  both  passenger 
and  freight  service. 

“ When  a day’s  work  is  composed  of  a round  trip  or  a series  of  runs,  final 
terminal  delay  will  be  computed  on  the  last  run  only.” 

Carrier's  position. — Train  No.  31  is  scheduled  to  operate  from  Powers  to 
Antoine,  and,  as  indicated  in  the  joint  statement  of  facts,  on  arrival  at 
Pewaubic  siding  the  train,  with  the  exception  of  merchandise  cars  and  caboose, 
is  set  out.  This  movement  consists  of  making  a cut  ahead  of  merchandise  cars 
and  caboose,  pulling  down  the  main  line  past  Pewaubic  siding  switch,  and 
shoving  the  cars  on  to  Pewaubic  siding.  The  crew  then  backs  the  engine  on 
to  a train  which  was  left  on  the  main  line  and  takes  the  merchandise  cars 
and  caboose  to  the  house  track,  where  same  are  set  out.  It  then  proceeds 
with  light  engine  over  the  main  line  from  Iron  Mountain  to  Antoine,  leaving 
the  main  line  at  the  switch  designated  as  C.  The  distance  from  Pewaubic 
siding  to  the  house  track  at  Iron  Mountain  is  approximately  one-half  mile, 
and  from  Iron  Mountain  to  Antoine  is  1 mile. 

It  is  the  position  of  the  carrier  that  the  designated  main-track  switch  con- 
nection with  the  yard  track,  referred  to  in  rule  20,  is  the  main-track  switch 
connection  at  point  C,  where  the  crew  leaves  the  main  line  and  enters  the 
yard  at  Antoine  in  taking  the  engine  to  the  engine  house  at  that  point.  The 
carrier  contends  that  Engineer  Cox  is  not  entitled  to  final  terminal  delay 
under  the  provisions  of  rule  20  from  Pewaubic  siding  switch,  point  A,  until 
he  left  the  main  line  at  the  designated  main-track  switch  connection  with  the 
yard  at  Antoine  for  point  C. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
employees  is  denied. 


DECISION  NO.  3318.— DOCKET  4556 

Chicago , 111.,  April  Ik,  1925 

International  Seamen’s  Union  of  America  v.  Morgan’s  Louisiana  & Texas 
Railroad  & Steamship  Co. 

Question. — (a)  Request  for  an  increase  in  wages  for  water 
tenders,  firemen,  oilers,  deck  hands,  engine  wipers,  and  watchmen 
on  floating  equipment  at  New  Orleans,  La. 
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(b)  Request  for  the  establishment  of  certain  rules  and  working 
conditions. 

Statement. — The  submission  as  originally  filed  with  the  Railroad 
Labor  Board  in  this  case  involved,  in  addition  to  the  request  for  an 
increase  in  rates  of  pay,  a request  for  the  establishment  of  certain 
rules  and  working  conditions  governing  the  classes  of  employees 
above  named. 

The  employees  are  requesting  that  the  following  increases  in  rates 
of  pay  be  granted. 


Classes  involved 

Present 
wages  i 

Proposed 

wages 

Firemen 

Per  month 
$105.00 

Per  month 
$137.  50 

W ater  tenders _ _ . 

110.00 

142.50 

Oilers 

90.00 

137.  50 

Watchmen.  . ...  

70.00  | 

100.00 

Engine  wiper  . . 

Per  hour 
$0.30 

Per  hour 
$0.47  M 

Opinion. — As  this  dispute  involves  a situation  that  is  more  or  less 
of  a local  character,  the  board  does  not  deem  it  necessary  to  go  into 
a lengthy  recital  of  its  history.  Careful  consideration  has  been 
given  to  all  of  the  relevant  factors  involved,  and  the  board  is  of  the 
opinion  that  an  increase  in  rates  of  pay  as  hereinafter  set  out  is 
justifiable. 

The  board  does  not  pass  in  this  case  upon  the  rates  of  pay  of  deck 
hands  for  the  reason  that  the  organization,  when  in  conference  with 
the  carrier,  waived  its  right  to  represent  this  group  of  employees. 
It  did,  however,  in  the  submission  and  at  the  hearing  before  the 
board  assert  its  right  to  represent  the  deck  hands  and  there  was 
evidence  to  show  that  its  waiver  of  authority  to  represent  deck  hands 
at  the  conference  was  made  under  a misapprehension  of  its  rights. 
There  is  nothing  in  this  decision  that  precludes  the  organization 
from  again  taking  up  the  matter  of  rates  of  pay  of  deck  hands  with 
the  carrier. 


Decision. — (a)  The  Railroad  Labor  Board  decides  that,  effective 
April  16,  1925,  the  following  rates  of  pay  shall  be  established  for 
the  employees  involved  in  this  dispute  : 


Firemen 

Water  tenders. 

Oilers 

Watchman 

Engine  wiper. 


per  month $112.  50 

do 117.  50 

do 97.  50 

do 80.  00 

_per  hour . 35 


( b ) The  question  as  to  rules  and  working  conditions  is  hereby 
remanded. 


DECISION  NO.  3319.— DOCKET  3985 

Chicago,  III.,  April  lit,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Lines  in  Texas  & 
Louisiana,  Lake  Charles  & Northern  Railroad  Co. 

Question. — Dispute  regarding  a rule  governing  the  spread  of  start- 
ing time  at  one-shift  offices. 
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Statement. — This  carrier  and  its  employees  represented  by  the 
organization  party  hereto  were  parties  to  Decision  No.  2025,  and 
rule  7 of  that  decision  under  the  heading  “ Starting  time  ” reads  as 
follows : 

Rule  7.  Starting  time. — Regular  assignments  shall  have  a fixed  starting 
time  and  the  regular  starting  time  shall  not  be  changed  without  at  least 
36  hours’  notice  to  the  employees  affected. 

The  spread  of  the  starting  time  shall  be  fixed  by  agreement  between  the 
duly  authorized  representatives  of  the  carrier  and  the  duly  authorized  repre- 
sentatives of  the  employees. 

Where  three  consecutive  shifts  are  worked  covering  the  24-hour  period,  no 
shift  will  have  a starting  time  after  12  o’clock  midnight  and  before  6 a.  m. 
(IV,  R.  L.  B.  739.) 

Following  the  receipt  of  the  decision  conferences  were  held  and  an 
effort  was  made  to  fix  the  spread  of  starting  time  in  accordance 
with  the  second  paragraph  of  the  rule  above  quoted.  No  agreement 
was  reached  and  the  dispute  was  submitted  to  the  board  ex  parte  by 
the  employees. 

The  employees  request  the  adoption  of  a rule  reading  as  follows : 

At  stations  where  but  one  shift  is  worked,  the  regular  starting  time  for  em- 
ployees shall  be  between  6 and  8 a.  m.  or  p.  m. 

The  employees  contend  that  a rule  providing  for  starting  time  is 
imperative  in  an  agreement  if  the  balance  of  the  rules  governing 
meal  period  and  overtime  are  to  be  effective;  that  in  the  past  this 
carrier  has  agreed  to  a starting-time  rule  substantially  embodying 
the  conditions  provided  in  the  proposed  rule ; that  the  rule  provides 
sufficient  latitude  for  one-shift  offices  being  open  during  recognized 
business  hours  of  the  day;  and  that  where  other  hours  than  those 
contemplated  by  fixing  their  starting  time  are  in  effect  the  demands 
upon  one-shift  offices  are  such  as  to  forcibly  exact  gratuitous  serv- 
ice by  the  public  requiring  such  employees  to  perform  service  out- 
side of  regularly  assigned  hours. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows : 

The  rules  in  effect  on  these  lines  prior  to  the  issuance  of  Decision  No.  2025, 
were  as  follows : 

“ Section  1.  In  relay  and  dispatching  offices,  first  trick  will  not  be  started 
earlier  than  7 a.  m. 

“ Sec.  2.  Except  as  otherwise  provided  in  sections  1 and  3 of  this  article,  in 
offices  and  stations  where  two  or  more  shifts  are  worked,  first  trick  will  not  be 
started  earlier  than  6 a.  m. 

“ Sec.  3.  In  offices  or  stations  where  only  one  shift  is  worked,  starting  time 
for  day  employees  will  be  not  earlier  than  6 a.  m.  and  will  terminate  not  later 
than  8 p.  m.  For  night  employees,  starting  time  will  be  not  earlier  than 
6 p.  m.  and  will  terminate  not  later  than  8 a.  m. 

The  requirements  of  the  above  rule  fixing  the  starting  time  at  other  than 
three-shift  offices,  not  earlier  than  6 a.  m.  resulted  in  the  carrier’s  being  penal- 
ized in  cases  where  the  train  schedules  that  are  necessary  require  scheduling 
trains  through  various  stations  earlier  than  6 a.  m.  These  schedules  are  based 
on  service  requirements  and  can  not  be  changed  to  meet  the  convenience  of  the 
employees ; this  is  a condition  that  railroad  employees  accept  when  they  enter 
railroad  service.  The  rules  were  not  originally  placed  in  the  schedules  for  the 
purpose  of  producing  compensation,  but  for  the  purpose  of  meeting  the  claims 
of  the  employees  that  where  service  conditions  did  not  make  it  necessary  they 
should  not  be  required  to  go  to  work  earlier  than  6 a.  m.  After  this  concession 
was  made  it  became  impossible  to  reach  an  agreement  on  any  other  starting 
time,  and  the  employees’  committee  undertook  to  use  the  rule  as  a penalty  rule 
to  gain  extra  compensation  through  overtime  payments  on  account  of  starting 
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time  and  spread  necessary  in  order  to  take  care  of  the  requirements  of  the 
service.  At  the  large  stations  there  is  sufficient  force  employed  to  enable  the 
business  to  be  taken  care  of  without  regular  assignments  on  overtime  basis, 
but  where  the  service  is  not  continuous  no  rule  that  arbitrarily  fixes  starting- 
time  can  satisfactorily  meet  the  conditions  of  service,  and  the  rule  in  effect 
has  proved  quite  burdensome.  For  this  reasoiF  we  have  used  our  best  efforts 
to  procure  the  agreement  of  the  employees  to  a rule  that  will  properly  take 
care  of  the  service,  but  we  have  not  been  successful  in  doing  so. 

The  arbitrary  restriction  of  the  starting  time  of  telegraphers  and  agents 
results  in  excessive  overtime  payments  where  the  aggregate  service  performed 
is  quite  light  and  in  some  cases  requires  the  carrying  of  employees  who  would 
not  otherwise  be  needed,  or  in  the  working  of  more  shifts  than  would  be  neces- 
sary if  the  carrier  was  allowed  to  arrange  a reasonable  starting  time  or  a 
reasonable  spread  of  the  day’s  work  that  would  be  measurably  in  accordance 
with  the  requirements  of  the  service.  The  carriers  are  obligated  to  furnish 
efficient  and  economical  service  to  the  public,  and  to  enable  them  to  fullfil  this 
obligation  to  a reasonable  extent  they  should  be  permitted  to  arrange  the 
starting  time  in  one  and  two-shift  offices  in  accordance  with  the  requirements 
of  the  service.  The  restrictive  rule  proposed  by  the  committee  of  the  Order 
of  Railroad  Telegraphers  in  their  submission  of  March  19  is  both  unreasonable 
and  unnecessary  and  is  not  at  all  adapted  to  meet  the  service  conditions  at  the 
smaller  stations  where  three  shifts  in  continuous  service  are  not  required.  It 
will  also  be  noted  that  the  rule  now  proposed  by  the  organization  is  the  same 
rule  that  they  submitted  to  the  board  May  28,  1923,  and  which  the  board  did 
not  grant. 

We  hold  that  the  starting  time  of  telegraphers  and  agents  in  other  than 
three-shift  continuous  service  should  be  fixed  in  accordance  with  the  service  re- 
quirements, and  we  respectfully  urge  that  the  board  establish  a rule  permitting 
this  to  be  done,  thereby  enabling  the  carrier  to  meet  their  obligations  to  the 
public  and  to  conduct  this  branch  of  the  service  with  some  reasonable  degree 
of  efficiency  and  economy  of  operation. 

Decision. — The  Railroad  Labor  Board  decides  that  a rule  provid- 
ing for  a three-hour  spread  in  the  assigned  starting  time  of  one- 
shift  offices  shall  be  incorporated  in  the  agreement  between  this  car- 
rier and  its  employees  in  telegraph  service.  The  limits  of  the  spread 
shall  be  established  by  negotiation  between  the  parties  to  the  agree- 
ment. 


DECISION  NO.  3320.— DOCKET  2477 

Chicago,  III.,  April  15,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  San  Antonio,  Uvalde  & Gulf  Railroad 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and 
declaring  whether  or  not  the  San  Antonio,  Uvalde  & Gulf  Rail- 
road has  violated  Decision  No.  1640  (IV,  R.  L.  B.  147). 

Statement. — Under  date  of  March  2,  1923,  the  Railroad  Labor 
Board  rendered  Decision  No.  1640,  incorporating  the  following: 

Quest  ion.— Shall  G.  F.  Davis,  formerly  employed  as  section  foreman  by  the 
San  Antonio,  Uvalde  & Gulf  Railroad,  be  reinstated  to  his  former  position 
and  paid  for  all  time  lost,  including  time  that  the  maintenance-of-way  work 
was  performed  under  contract? 

Decision. — The  Labor  Board  decides,  in  view  of  the  provisions  of  Decisions 
Nos.  552  and  1212,  that  G.  F.  Davis,  section  foreman,  shall  be  reinstated  to 
his  former  position  with  seniority  right  unimpaired  and  paid  for  time  lost, 
less  any  amount  he  may  have  earned  in  other  employment.  (Supra.) 

Subsequent  to  the  rendition  of  the  above  decision,  the  organiza- 
tion party  hereto  protested  against  the  failure  of  the  carrier  to 
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comply  with  the  provisions  thereof,  and  requested  the  board  to  use 
its  efforts  in  having  the  decision  complied  with. 

Decision  No.  1640  was  upon  the  continuation  of  a dispute  de- 
cided by  Decision  No.  552  (II,  R.  L.  B.  513),  in  connection  with 
which  decision  the  carrier  Mvised  as  follows  : 

The  receiver  respectfully  submits  that  he  lias  complied  with  the  decision 
in  this  case.  It  must  be  remembered  that  the  San  Antonio,  Uvalde  & Gulf 
Railroad  is  in  the  hands  of  a receiver,  appointed  by  the  United  States  District 
Court  for  the  Western  District  of  Texas ; that  the  receiver  must  comply  with 
the  orders  of  such  court  or  be  removed  and  probably  punished  for  his  dis- 
obedience ; that  according  to  the  orders  of  said  court  on  February  19,  1921, 
the  receiver  abolished  the  position  of  section  foreman  and  let  out  the  mainte- 
nance of  way  to  an  independent  contractor.  All  of  these  facts  are  shown  by 
a certified  copy  of  the  order  of  the  court  on  file  in  the  case,  Docket  No.  486, 
submitted  jointly  with  this  case  in  which  Decision  No.  552  was  rendered. 

When  your  honorable  board  handed  down  Decision  No.  552  the  receiver 
strictly  complied  with  the  orders  contained  therein.  The  seniority  of  Mr. 
Davis  was  immediately  restored,  and  a pay  check  was  sent  him  covering  the 
full  time  from  the  date  he  was  discharged  to  February  20,  the  date  when  the 
position  of  all  foremen  was  abolished.  The  receiver  did  not  even  inquire 
whether  Mr.  Davis  had  earned  any  money  during  said  period.  If  the  court 
hereafter  should  order  the  receiver  to  cease  letting  out  the  maintainance  of 
the  track  to  a contractor,  Mr.  Davis  would  get  his  old  job  with  all  his 
seniority  rights  unimpaired.  But  until  the  court  so  orders,  the  receiver  cer- 
tainly cannot  be  expected  to  violate  the  orders  of  the  court  appointing  him 
and  to  create  a position  for  Mr.  Davis  and  pay  him  a salary  that  he  does  not 
earn — all  in  violation  of  the  order  of  the  court  above  referred  to. 

Under  date  of  April  3,  1925,  the  board  acting  under  section  313  of 
the  transportation  act,  1920,  cited  the  carrier  and  the  interested  or- 
ganization to  appear  before  it  on  April  15,  1925,  for  the  purpose  of 
making  such  inquiry  as  necessary  to  determine  whether  or  not  there 
had  been  a violation  of  the  board’s  decision. 

Under  date  of  April  7,  1925,  the  carrier  addressed  a communica- 
tion to  the  board,  which  reads  in  part  as  follows : 

Since  that  time  Mr.  Davis  has  appealed  unto  the  courts  to  enforce  his  alleged 
rights,  and  his  case  against  A.  R.  Ponder,  receiver,  is  now  pending  in  the 
United  States  District  Court  for  the  Western  District  of  Texas,  sitting  at  San 
Antonio,  and  we  are  defending  our  position  in  said  court.  It  would  seem, 
therefore,  that  it  would  be  ill  advised  for  us  to  appear  on  April  15,  1925,  before 
the  honorable  United  States  Railroad  Labor  Board  to  defend  our  action,  which 
we  are  being  compelled  to  defend  before  a Federal  court. 

The  oral  hearing  was  conducted  as  scheduled,  at  which  time  only 
the  representative  of  the  organization  was  present. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
submitted  that  the  carrier  has  violated  Decision  No.  1640,  and  that  it 
is  knowingly  and  willfully  persisting  in  this  violation  in  contempt 
of  said  decision  and  in  contravention  of  the  public  welfare. 


DECISION  NO.  3321.— DOCKET  2727 

Chicago,  III.,  April  15,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and 
declaring  whether  or  not  the  Denver  & Salt  Lake  Railroad  Co.  has 
violated  Decision  No.  1447  (III,  R.  L.  B.  1018). 


[No.  3322]  DECISIONS  693 

Statement. — Under  date  of  December  1,  1922,  the  Railroad  Labor 
Board  rendered  Decision  No.  1447,  incorporating  the  following : 

Question. — This  controversy  involves  the  reinstatement  of  William  Fehrle, 
formerly  employed  as  pumper  by  the  Denver  & Salt  Lake  Railroad  Co. 
******* 

Decision. — Based  upon  the  evidence  submitted,  the  Labor  Board  decides 
that  the  action  on  the  part  of  the  Denver  & Salt  Lake  Railroad  Co.  in  re- 
lieving William  Fehrle,  pumper,  from  the  service,  as  outlined  above,  was  not 
justified,  and  that  he  shall  be  reinstated  to  his  former  position  with  seniority 
rights  unimpaired  and  paid  for  all  time  lost,  less  any  amount  he  may  have 
earned  in  other  employment.  (Supra.) 

Subsequent  to  the  rendition  of  the  above  decision  the  board  re- 
ceived several  communications  from  the  interested  employee  and  the 
organization  protesting  against  the  failure  of  the  carrier  to  comply 
with  the  provisions  thereof. 

Under  date  of  April  3,  1925,  the  Railroad  Labor  Board  acting 
under  section  313  of  the  transportation  act,  1920,  cited  the  carrier 
and  organization  to  appear  before  it  on  April  15,  1925,  for  the  pur- 
pose of  determining  whether  or  not  a violation  of  the  board’s  decision 
has  occurred.  The  oral  hearing  was  conducted  as  scheduled,  at 
which  time  only  the  representative  of  the  organization  was  present. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
submitted  that  the  carrier  has  violated  Decision  No.  1447,  and  that  it 
is  knowingly  and  willfully  persisting  in  this  violation  in  contempt  of 
the  board’s  decision  and  in  contravention  of  the  public  welfare. 


DECISION  NO  3322.— DOCKET  3087 

Chicago , III.,  April  15,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  Great  Western  Railroad  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and  de- 
claring whether  or  not  the  Chicago  Great  Western  Railroad  Co.  has 
violated  Decision  No.  2497  (V,  R.  L.  B.  554). 

Statement. — Under  date  of  June  6, 1924,  the  Railroad  Labor  Board 
rendered  Decision  No.  2497,  which  reads  as  follows : 

Question. — Shall  the  employees  in  the  maintenance-of-way  department  of 
the  Chicago  Great  Western  Railroad  Co.,  herein  referred  to,  be  paid  for  time 
lost,  and  also  the  difference  between  the  rate  paid  by  the  A.  S.  Hecker  Co. 
and  that  established  by  the  United  States  Railroad  Labor  Board  in  Decision  No. 
147?  (II,  R.  L.  B.  133.) 

Decision. — Yes. 

Subsequent  to  the  rendition  of  the  above  decision,  the  organiza- 
tion party  hereto  protested  against  the  failure  of  the  carrier  to  com- 
ply with  the  provisions  thereof,  and  requested  the  board  to  use  its 
efforts  to  have  the  carrier  comply  with  the  said  decision. 

Under  date  of  April  3,  1925,  the  Railroad  Labor  Board,  acting  un- 
der section  313  of  the  transportation  act,  1920,  cited  the  carrier  and 
the  interested  organization  to  appear  before  it  on  April  15,  1925,  for 
the  purpose  of  making  such  inquiry  as  was  necessary  to  determine 
whether  there  had  been  a violation  of  the  board’s  decision.  In  re- 
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sponse  to  the  board’s  citation,  the  carrier,  under  date  of  April  7, 1925, 
replied  in  part  as  follows : 

In  view  of  the  fact  that  under  the  terms  of  your  letter  of  April  3,  the  de- 
fendant company  is  cited  to  appear  before  the  board  in  order  that  the  board 
may  make  “ such  inquiry  as  is  necessary  to  determine  whether  there  has  been  a 
violation  of  the  board’s  decision  ” (referring  to  the  decision  made  by  the  Labor 
Board  in  the  original  investigation). 

I beg  to  advise  you  that  it  is  the  position  of  this  company  and  my  opinion  as 
its  counsel  that,  the  original  order  entered  in  the  original  decision  being  wholly 
void  (because  of  a total  wmnt  of  power  on  the  part  of  the  commission),  it  in- 
exorably follows  that  any  inquiry  which  you  may  now  make  for  the  purpose  of 
determining  whether  or  not  this  company  violated  the  original  void  order 
of  the  board  is  also  not  within  any  jurisdiction  conferred  by  the  act  to  regulate 
commerce  upon  the  United  States  Railroad  Labor  Board. 

For  these  reasons  the  company  declines  to  appear  in  connection  with  such 
inquiry. 

The  oral  hearing  was  held  as  scheduled,  at  which  time  only  the 
interested  organization  was  represented. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
submitted  that  the  carrier  has  violated  Decision  No.  2497,  and  that  it 
is  knowingly  and  willfully  persisting  in  this  violation  in  contempt  of 
the  said  decision  and  in  contravention  of  public  welfare. 


DECISION  NO.  3323.— DOCKET  4543 

Chicago,  III.,  April  15,  1925 

Order  of  Railroad  Telegraphers  v.  Oregon-Washington  Railroad  & Naviga- 
tion Co. 

Question. — Does  transfer  rule  of  Decision  No.  2374  (Y,  R.  L.  B. 
344),  which  is  to  be  incorporated  in  the  telegraphers’  agreement 
with  this  carrier  in  accordance  with  Decision  No.  2557  (Y,  R.  L.  B. 
605),  abrogate  paragraph  ( h ) 2 of  article  2 of  the  telegraphers’ 
schedule  of  May  16,  1922  ? 

Statement. — Decision  No.  2557  applied  to  the  employees  in  tele- 
graph service  of  this  carrier  on  both  wages  and  rules.  The  repre- 
sentatives of  the  employees  and  of  the  carrier  have  agreed  on  the  ap- 
plication of  the  decision  with  the  exception  of  the  rule  relating  to 
transferring.  The  decision  in  so  far  as  it  pertains  to  this  question 
reads : 

Request  of  the  employees  (Docket  3366-12  (&),  Oregon-Washington  Rail- 
road & Navigation  Co.)  that  * * * rule  relating  to  transferring  in  Deci- 

sion No.  2374,  be  incorporated  in  their  schedule,  is  sustained. 

Transfer  rule  of  Decision  No.  2374  reads : 

Time  lost  in  transferring  from  one  station  or  position  to  another  shall  be 
paid  for  at  the  rate  of  the  position  from  which  transferred,  excepting  such 
time  as  may  be  lost  of  the  employee’s  own  accord.  The  word  “ transferring  ” 
includes  transfer  in  the  exercise  of  seniority  and  also  time  lost  checking  in 
and  out  of  positions. 

Employees  transferred  by  order  of  the  carrier  or  to  accept  a bulletined 
position  shall  be  furnished  free  transportation  for  themselves,  dependent 
members  of  their  family,  and  household  goods. 

Transfer  rule  in  the  telegraphers’  schedule  of  May  16,  1922,  reads : 

(h)  1.  Employees  transferred  from  one  station  to  another  under  orders, 
shall  receive  pay  for  time  lost  in  transferring  on  basis  of  rate  of  position  to 
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be  assumed,  except  when  transfer  is  made  in  the  exercise  of  seniority  no 
compensation  will  be  allowed  for  time  traveling  from  one  position  to  another. 

2 When  transfers  are  made  for  the  accomodation  of  employees  no  com- 
pensation will  be  allowed  for  time  consumed  in  making  such  transfers. 

The  dispute  is  in  reference  to  paragraph  (h)  2,  article  2 of  the 
schedule  of  May  16,  1922,  above  quoted.  The  employees  contend 
that  the  transfer  rule  of  Decision  No.  2374  abrogates  paragraph  (h) 
2 of  the  telegraphers’  schedule  of  May  16,  1922,  while  the  carrier 
contends  that  the  new  rule  does  not  eliminate  or  abrogate  this  para- 
graph. 

Decision. — Yes;  but  this  decision  should  not  be  understood  as  in 
any  way  an  interpretation  or  application  of  the  rule  as  awarded. 


DECISION  NO.  3324.— DOCKET  4544 

Chicago,  III.,  April  15,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Indianapolis  & Louisville  Railway 

Question. — Ex  parte  submission  of  the  employees  requesting  ad- 
justment in  alleged  inequalities  in  the  rates  of  pay  of  certain  clerical 
employees,  Chicago,  111.,  La  Fayette,  Ind.,  New  Albany,  Ind.,  and 
Louisville,  Ky. 

Statement. — This  dispute  involves  request  for  increases  in  rates 
of  certain  employees  in  order  to  eliminate  alleged  inequalities  exist- 
ing in  their  rates  as  compared  with  those  paid  employees  holding 
similar  positions  with  other  carriers.  This  question  was  first  taken 
up  with  the  carrier  by  the  representative  of  the  employees  in  July, 
1922.  The  carrier  and  organization  parties  hereto  were  parties  to 
Decision  No.  1986  (IV,  R.  L.  B.  681),  in  which  certain  increases  in 
rates  of  pay  were  established. 

Section  2,  Article  III,  of  Decision  No.  1986  reads  as  follows : 

Sec.  2.  The  sum  of  the  increases  granted  to  the  employees  in  each  section 
shall  be  distributed  by  joint  action  of  the  representatives  of  the  carrier  and 
of  the  employees  in  such  a manner  as  to  bring  about  just  and  equitable  rates 
for  the  employees  in  each  of  the  various  sections  for  which  increases  are  pro- 
vided. In  the  event  of  a disagreement  as  to  the  said  distribution,  the  matter 
may  be  referred  to  the  Railroad  Labor  Board  for  settlement. 

Opinion. — The  exhibits  submitted  by  the  employees  in  this  dis- 
pute indicate  that  there  is  a wide  variation  in  the  rates  paid  the  posi- 
tions involved  by  the  various  carriers  with  which  comparisons  are 
made.  It  was  admitted  that  a study  was  not  made  of  the  duties  of 
the  positions  used  in  the  comparative  statement  submitted  by  the 
employees,  and  that  the  statements  were  prepared  by  obtaining  the 
rates  paid  by  various  carriers  to  positions  carrying  the  same  titles. 
It  was  also  shown  that  in  1922  a tentative  agreement  was  reached 
with  the  officer  of  the  carrier  with  whom  negotiations  were  being 
conducted,  which  agreement  was  not  approved  by  the  president  of 
the  carrier.  It  was  also  admitted  that  no  effort  was  made  to  adjust 
the  inequalities  complained  of  in  applying  Decision  No.  1986  under 
the  provisions  of  section  2,  Article  III,  thereof. 
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The  Railroad  Labor  Board  is  of  the  opinion  that  an  effort  should 
have  been  made  to  adjust  the  inequalities  in  applying  Decision  No. 
1986,  and  is  also  of  the  opinion  that  sufficient  evidence  as  to  the 
duties  of  the  positions  with  which  comparisons  are  made  has  not 
been  submitted  to  enable  it  to  reach  any  conclusion  as  to  the  justifica- 
tion for  the  changes  in  rates  requested. 

Decision. — The  Railroad  Labor  Board  therefore  decides  that  the 
case  is  dismissed  without  prejudice. 


DECISION  NO.  3325.— DOCKET  4558 

Chicago,  III.,  April  15,  1925 

Chicago  & North  Western  Railway  Co.  v.  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees 

Question. — Ex  parte  submission  of  the  Chicago  & North  Western 
Railway  Co.  regarding  revision  of  rules  governing  vacation  and  sick 
leave  for  its  clerical  employees. 

Statement. — Under  date  of  July  22,  1922,  the  general  manager 
of  the  carrier  addressed  the  general  chairman  of  the  Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Sta- 
tion Employees,  as  follows: 

Referring  to  previous  correspondence  with  regard  to  certain  requests  of  em- 
ployees whom  you  represent,  last  referred  to  in  my  letter  of  the  21st  instant, 
and  confirming  understanding  arrived  at  in  conference  to-day : 

1.  Clerks,  freight  handlers,  and  station  employees  will  accept  the  pro- 
visions of  the  United  States  Railroad  Labor  Board  Decision  No.  1074,  effective 
July  1,  1922,  with  the  understanding  that  they  will  resubmit  the  wage  issue 
to  the  United  States  Railroad  Labor  Board  for  further  consideration,  the  rail- 
way company  agreeing  to  waive  the  provisions  of  the  30-day  clause  rule  in 
this  respect. 

2.  With  respect  to  vacations  without  loss  of  compensation,  and  allowances 
for  time  lost  as  a result  of  illness,  as  applying  to  employees  in  offices  and 
departments  where  such  practices  were  previously  in  effect  and  where  the 
work  can  be  kept  up  without  additional  expense  to  the  railway  company,  the 
supervising  officer  to  be  the  judge,  we  are  agreeable  to  the  following  bases : 

Vacations. — (u)  Employees  in  service  less  than  one  year,  no  allowance. 

(6)  Employees  in  service  one  year  and  less  than  two  years,  one  calendar 
week. 

(c)  Employees  in  service  two  years  or  more,  two  calendar  weeks. 

Time  lost  as  a result  of  illness. — Employees  will  be  allowed  compensation 
for  time  lost  account  personal  illness  or  for  other  good  and  sufficient  reasons, 
subject  to  the  approval  of  the  supervising  officer,  provided  the  work  is  kept 
up  without  additional  expense  to  the  railway  company,  on  the  following 
bases : 

(а)  Employees  in  service  less  than  one  year,  no  allowance. 

(б)  Employees  in  service  1 year  and  less  than  2 years,  1 calendar  week. 

(c)  Employees  in  service  2 years  or  more,  2 calendar  weeks. 

3.  The  railway  company  is  agreeable  to  establishing  practices  previously 
in  effect  in  offices  or  departments  with  respect  to  allowing  employees  to  be  off 
regularly  or  occasionally  Saturday  afternoons,  in  whole  or  in  part,  without 
loss  of  compensation,  provided,  in  the  judgment  of  the  officer  in  charge,  the 
condition  of  the  work  permits.  This  understanding  also  applies  in  freight 
houses  where  it  was  the  previous  practice  during  the  whole  or  a part  of  the 
year  to  close  the  house  after  the  completion  of  work  on  Saturdays. 

4.  Rates  of  pay  for  positions  in  the  Chicago  passenger  terminal,  referred  to 
in  your  letter  of  August  26,  1921,  will  be  adjusted  on  basis  of  rates  paid  sim- 
ilar positions  of  equal  scope  and  responsibility  in  other  passenger  stations  in 
the  city  of  Chicago. 
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It  is  understood  that  practices  referred  to  in  items  2 and  3,  as  contained 
herein,  will  not  be  changed  except  by  mutual  agreement;  by  direction  of  the 
United  States  Railroad  Labor  Board ; or,  in  case  of  a discontinuance  of  the 
United  States  Railroad  Labor  Board  and  no  equivalent  tribunal  is  established, 
until  30  days’  notice  has  been  given  the  employees  or  their  representatives. 

This  proposal  was  accepted  by  the  general  chairman  for  the  em- 
ployees. Under  date  of  November  7,  1923,  the  assistant  general 
manager  of  the  carrier  addressed  the  general  chairman  as  follows: 

It  is  the  desire  of  the  railway  company  to  cancel  that  part  of  the  general 
manager’s  letter  of  July  22,  1922,  quoted  as  paragraph  2 preceding,  and  in 
lieu  thereof  substitute  the  following,  to  be  effective  with  year  1924 : 

Annual  vacations. — Provided  the  work  is  kept  up  by  other  clerks  and  there 
is  no  expense  to  the  railway  company  involved  in  granting  vacations,  clerks 
who  on  January  1 have  been  in  continuous  service  one  year  or  more  will  be 
grated  annual  vacations  with  pay  on  the  following  bases : 

(a)  Clerks  who  on  January  1 have  been  in  the  service  continuously  1 year 
and  less  than  2 years,  1 week  (6  working  days). 

(&)  Clerks  who  on  January  1 have  been  in  the  service  continuously  2 years 
and  less  than  3 years,  10  days  (9  working  days). 

(c)  Clerks  who  on  January  1 have  been  in  the  service  continuously  3 years 
and  over,  2 weeks  (12  working  days). 

Sick  leave. — Where  the  work  of  a clerk  is  kept  up  by  other  employees  with- 
out cost  to  the  railway  company,  clerks  who  have  been  in  continuous  service 
one  year  or  more  will  be  allowed  compensation  for  time  absent  account  of 
bona  fide  cases  of  sickness  on  the  following  bases : 

(a)  Clerks  in  service  1 year  and  less  than  2 years,  6 working  days  within 
the  calendar  year. 

( l ))  Clerks  who  have  been  in  continuous  service  2 years  and  less  than  3 
years,  9 working  days  within  the  calendar  year. 

(c)  Clerks  who  have  been  in  continuous  service  3 years  or  longer,  12  work- 
ing days  within  the  calendar  year. 

The  employing  officer  must  be  satisfied  that  the  sickness  is  bona  fide  and 
that  no  additional  expense  to  the  railway  company  is  involved.  Satisfactory 
evidence  as  to  sickness,  in  the  form  of  a certificate  from  a reputable  physician 
("preferably  a company  physician),  will  be  required  in  case  of  doubt. 

In  accordance  with  the  last  paragraph  of  the  general  manager’s  letter  of 
July  22,  1922.  will  you  please  advise  if  you  are  agreeable  to  the  changes  as 
proposed  herein? 

Conferences  were  held  in  April,  1924,  and  the  employees  sub- 
mitted as  a counter  proposal  a rule  providing  for  vacation  accord- 
ing to  term  of  service  for  all  clerical  employees  without  any  limits 
account  of  additional  expense  in  consideration  of  which  they  would 
agree  to  the  elimination  of  the  rule  governing  sick  leave.  The  car- 
rier would  not  accept  this  proposal  and  submitted  the  dispute  to  the 
Railroad  Labor  Board  ex  parte,  requesting  that  the  rules  shown  in 
its  letter  of  November  7,  1922,  to  the  general  chairman,  hereinbefore 
quoted,  be  substituted  for  the  present  rules.  Both  parties  to  the 
dispute  made  written  or  oral  presentation  of  their  respective  con- 
tentions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  following 
rules  shall  be  incorporated  in  the  agreement  between  this  carrier 
and  its  employees  in  clerical  and  station  service : 

VACATIONS 

Clerks  who  on  January  1 have  been  in  continuous  service  of  the 
carrier  one  year  or  more  will  be  granted  annual  vacations  with  pay, 
56122—26 45 
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provided  the  work  is  kept  up  by  other  clerks  and  there  is  no  ex- 
pense to  the  carrier  involved  in  granting  vacations. 

Heads  of  departments  when  granting  vacations  will  give  clerks 
who  on  January  1 have  been  in  the  service  continuously  1 year  and 
less  than  2 years,  1 week  or  6 working  days;  those  in  the  service  2 
years  and  less  than  3 years,  10  days  or  9 working  days ; those  in  the 
service  3 years  and  over,  2 weeks  or  12  working  days. 

SICK  LEAVE 

Where  the  work  of  an  employee  is  kept  up  by  other  employees 
without  cost  to  the  carrier,  a clerk  who  has  been  in  the  continuous 
service  of  the  carrier  1 year  and  less  than  2 years  will  not  have 
deduction  made  from  his  pay  for  time  absent  on  account  of  a bona 
fide  case  of  sickness  until  he  has  been  absent  6 working  days  in  the 
calendar  year;  a clerk  who  has  been  in  continuous  service  2 years 
and  less  than  3 years,  9 working  days ; a clerk  who  has  been  in  con- 
tinuous service  3 years  or  longer,  12  working  days.  Deductions 
will  be  made  beyond  the  time  allowance  specified  above. 

The  employing  officer  must  be  satisfied  that  the  sickness  is  bona 
fide  and  that  no  additional  expense  to  the  carrier  is  involved.  Satis- 
factory evidence  as  to  sickness  in  the  form  of  a certificate  from  a 
reputable  physician,  preferably  a company  physician,  will  be  re- 
quired in  case  of  doubt. 

The  above  limits  of  sick  leave  may  be  extended  in  individual 
meritorious  cases  and  under  the  conditions  specified,  but  only  by 
agreement  of  the  representatives  of  the  carrier  and  of  the  employees. 


DECISION  NO.  3326.— DOCKET  4560 

Chicago,  III.,  April  15,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  & North  Western  Railway  Co. 

Question. — Shall  the  increases  established  by  section  9,  Article  I, 
of  Decision  No.  1621  (IV,  R.  L.  B.  116),  and  section  9,  Article  I, 
of  Decision  No.  1986  (IV,  R.  L.  B.  681),  be  applied  to  the  rates  of 
pay  of  top  dock  workers  employed  by  this  carrier  at  Escanaba, 
Mich.,  and  Ashland,  Wis.  ? 

Statement. — The  question  of  the  proper  rate  of  pay  for  the  em- 
ployees involved  in  this  dispute  for  the  1922  season  was  decided 
by  the  board  in  Decision  No.  2377  (V,  R.  L.  B.  359).  The  history 
of  the  negotiations  on  the  question  of  rates  of  pay  for  these  em- 
ployees is  contained  therein.  Subsequent  to  the  receipt  of  Decision 
No.  2377  the  employees  filed  an  ex  parte  submission  with  the  board 
requesting  that  the  increases  established  by  section  9 of  Decisions 
Nos.  1621  and  1986  be  applied  to  the  rate  of  51  y2  cents  authorized 
by  Decision  No.  2377.  Granting  their  request  would  establish  a 
rate  of  5Sy2  cents  from  the  beginning  of  the  1923  season  to  October 
16,  1923,  and  55^  cents  thereafter. 
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The  employees  contend  that  they  had  acquiesced  in  the  carrier’s 
action  in  classifying  these  employees  under  section  9 instead  of 
section  7 of  the  board’s  decisions,  and  consequently  it  was  not  neces- 
sary to  specifically  refer  to  them  in  the  submissions  resulting  in 
the  issuance  of  Decisions  Nos.  1621  and  1986;  further,  that  in  De- 
cision No.  2377  the  board  authorized  the  application  of  the  decreases 
established  by  Decision  No.  1074  (III,  R.  L.  B.  486)  to  employees 
who  were  not  before  the  board  in  the  proceedings  resulting  in  that 
decision,  and  that  the  same  treatment  should  be  accorded  in  respect 
to  Decisions  Nos.  1621  and  1986,  if  it  were  decided  that  these  em- 
ployees were  not  before  the  board  in  the  proceedings  resulting  in 
those  decisions  account  of  failure  to  specifically  name  them  in  the 
submissions. 

The  carrier  contends: 

(1)  That  the  provisions  of  Decision  No.  1074  were  not  applied  to  top  dock 
workers  employed  by  this  carrier. 

(2)  That  the  only  decision  rendered  by  the  Railroad  Labor  Board  affecting 
the  rates  of  pay  of  top  dock  workers  at  Escanaba,  Mich.,  and  Ashland,  Wis.,  is 
Decision  No.  2377,  dated  April  16,  1924,  effective  July  16,  1922. 

(3)  That  at  the  time  conferences  were  held  between  representatives  of  the 
carrier  and  representatives  of  the  employees,  preceding  the  submission  of  dis- 
putes resulting  in  the  rendition  of  Decisions  Nos.  1621  and  1986,  no  reference 
was  made  with  respect  to  the  upward  revision  in  rates  of  pay  for  top  dock 
workers,  neither  did  the  carrier  understand  that  this  class  of  employees  was 
included  in  requests  of  the  organization  with  respect  to  the  upward  revision 
in  rates  of  pay  for  classes  of  employees  coming  within  the  scope  of  the 
clerks’  agreement. 

(4)  That  the  request  of  the  employees  for  an  interpretation  of  Decisions 
Nos.  1621  and  1986  to  the  effect  that  increases  authorized  in  section  9,  Article 
I thereof,  be  applied  to  top  dock  workers  employed  by  this  carrier  at  Escanaba, 
Mich.,  and  Ashland,  Wis.,  for  the  seasons  1923  and  1924,  should  be  declined. 

Decision. — No. 

DISSENTING  OPINION 

The  following  decisions  are  representative  of  the  attitude  of  the 
majority  of  the  Railroad  Labor  Board  in  disposing  of  disputes  filed 
by  the  representatives  of  the  employees  who  protested  against  the 
carrier’s  arbitrary  action  in  reducing  rates  of  pay  without  con- 
ference or  agreement,  or  submission  to  the  board : Decision  No.  1915 
(IV,  R.  L.  B.  536)  : addendum  1 to  Decision  No.  1915  (VI,  R.  L. 
B.  — ) ; Decisions  Nos.  1894  (IV,  R.  L.  B.  503),  2066  (IV,  R.  L.  B. 
798),  2075  (V,  R.  L.  B.  16),  2076  (V,  R.  L.  B.  18),  2435  (V,  R.  L.  B. 
589),  2436  (V,  R,  L.  B.  590),  2895  (VI,  R.  L.  B.  166),  2903  (VI,  R. 
L.  B.  174),  3098  (VI,  R.  L.  B.  409). 

In  substantially  all  of  these  disputes  it  is  undisputed  that  the 
reductions  in  rates  of  pay  were  based  on  the  fact  that  the  carriers 
were  parties  to  the  board’s  wage  increase,  Decision  No.  2 (I,  R.  L. 
B.  13),  and  although  not  parties  to  the  board’s  general  wage  reduc- 
tion, Decisions  Nos.  147  (II,  R.  L.  B.  133),  1028  (III,  R.  L.  B.  383), 
1036  (III,  R.  L.  B.  423),  and  1074,  they  felt  justified  in  arbitrarily 
reducing  the  rates  of  pay  in  the  amounts  named  in  the  respective 
decisions. 

The  following  is  quoted  from  Decision  No.  2075  : 

Question.  This  decision  is  rendered  upon  an  ex  parte  submission  on  behalf 
of  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Ex- 
press and  Station  Employees,  which  organization  is  complaining  of  an  unau- 
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thorized  reduction  in  the  rates  of  pay  of  freight  handlers  or  truckers  employed 
by  the  carrier  and  is  asking  a restoration  of  rates  retroactive  to  date  of 
reduction. 

****••» 

Opinion. — The  Railroad  Labor  Board  does  not  approve  or  condone  this  prac- 
tice, but  finds  from  the  evidence  in  the  files  that  if  this  carrier  had  been  before 
the  board  at  that  time  it  would  have  been  granted  the  same  relief  as  other 
carriers.  To  now  restore  the  rates  in  effect  prior  to  the  issuance  of  Decision 
No.  147  and  make  them  retroactive  to  July  1,  1921,  would,  in  the  opinion  of  the 
board,  be  inequitable  and  unreasonable  and  could  only  be  justified  as  a punitive 
measure  from  which  no  public  good  can  now  result. 

It  must  be  borne  in  mind  that  in  truth  and  fact  there  are  always  three  parties 
interested  in  and  affected  by  the  decisions  of  the  Railroad  Labor  Board — the 
carrier,  the  employees,  and  the  public.  Any  unreasonable  burden  placed  on  the 
carrier  has,  in  the  end,  to  be  borne  by  the  public. 

As  to  the  merits,  the  board  can  see  no  real  injustice  done  to  the  employees, 
because  Decision  No.  147  would  have  been  applied  if  the  matter  had  been  brought 
before  the  board.  In  justice  to  all  interests  the  board  does  not  feel  vrarr anted 
in  imposing  the  heavy  penalty  that  would  result  from  now  restoring  these 
wages,  making  them  retroactive  to  July  1,  1921. 

Decision. — For  the  reasons  above  indicated  the  Railroad  Labor  Board  de- 
cides that  the  rates  of  pay  placed  in  effect  for  the  class  of  employees  involved 
in  this  dispute  should  not  be  set  aside  and  the  rates  of  Decision  No.  2 restored 
as  of  July  1,  1921.  The  relief  asked  by  the  employees  is  denied. 

Dissenting  opinion. — This  dispute  and  decision  being  practically  the  same  as 
Decision  No.  1894  (Order  of  Railroad  Telegraphers  v.  Toledo,  St.  Louis  & 
Western  Railroad)  the  undersigned  reaffirms  the  dissenting  opinion  filed  in  that 
case,  and  the  basis  of  dissent  as  found  therein,  so  far  as  applicable,  shall  apply 
with  equal  force  and  direction  and  serve  as  the  dissenting  opinion  in  this  case. 

The  sympathetic  consideration  shown  the  carrier  in  this  case  is  in  sharp 
contrast  to  that  expressed  for  the  employees  who  suffered  a substantial  reduc- 
tion in  their  meager  earnings  when  the  majority  of  the  Railroad  Labor  Board 
sustained  the  admitted  unlawful  conduct  of  the  carrier. 

This  case  has  been  pending  before  the  board  since  July,  1921,  or  approxi- 
mately 29  months.  Decision  No.  147  was  made  effective  July  1,  1921. 

Subsequent  to  the  issuance  of  Decision  No.  147.  the  Railroad  Labor  Board 
decided  several  major  disputes  involving  changes  in  rates  of  pay  and/or  work- 
ing rules  for  this  class  of  employees;  general  hearings  have  been  conducted; 
and  Decisions  Nos.  630,  1074,  1621,  and  1986  have  been  issued,  effective  February 
1,  1922,  July  1,  1922,  March  1,  1923,  and  October  16.  1923,  respectively.  De- 
cisions Nos.  630  and  1074  further  reduced  the  already  low  standards  of  the 
employees.  Decisions  Nos.  1621  and  1986  slightly  improved  the  unwarranted 
conditions  established  by  Decisions  Nos.  630  and  1074. 

So  far  as  the  records  of  the  Railroad  Labor  Board  disclose,  this  carrier  was 
not  included  in  any  of  the  above  decisions,  but  in  view  of  the  decisions  of  the 
board  it  would  seem  that  the  formality  of  recognizing  the  provisions  of  a con- 
tract or  the  transportation  act,  1920,  are  not  essential,  as  decisions  of  the 
board  adversely  affecting  the  working  conditions  and  rates  of  pay  of  employees 
may  be  put  in  effect,  irrespective  of  existing  contracts  or  Title  III  of  the 
transportation  act,  1920,  by  carriers  who  were  not  parties  to  the  disputes  upon 
which  such  decisions  were  issued.  It  may  be  interesting  to  learn  whether  or 
not  this  carrier  has  applied,  as  of  their  respective  dates,  the  provisions  of 
Decisions  Nos.  1621  and  1986. 

The  following  members  of  the  board  voted  for  this  decision : Messrs.  Higgins, 
Elliott,  Baker,  Barton,  and  Hooper.  (Supra.) 

The  present  dispute  and  decision  involves  a request  of  the  top 
dock  workers,  represented  by  the  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees, for  the  increases  established  by  Decisions  Nos.  1621  and  1986, 
who  did  not  receive  said  increases  because  the  representatives  of  the 
organization  did  not  specifically  mention  “ top  dock  workers,”  al- 
though it  is  not  questioned  that  these  employees  are  represented  by 
this  organization. 
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May,  1919,  were  as  follows : 

Cents 

May,  1919 1 48 

September,  1919 55% 

May  1,  1920 64 

May  1,  1921 55y2 

July  16,  1922 2 55y2 


The  increases  granted  under  Decisions  Nos.  1621  and  1986  would 
establish  a rate  of  55%  cents  an  hour,  restoring  the  rates  of  pay  in 
effect  prior  to  the  issuance  of  Decision  No.  1074. 

The  following  statement  appears  in  the  submission  of  the  carrier : 

For  many  years,  and  practically  since  the  opening  of  the  ore  docks  at 
Escanaba,  Mich.,  and  Ashland,  Wis.,  the  rates  of  pay  and  working  conditions 
for  top  dock  workers  were  established  seasonally  by  agreement  between  the 
carrier  and  its  employees.  These  agreements  were  a joint  proposition  between 
five  companies,  namely,  Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co., 
Duluth,  South  Shore  & Atlantic  Railway  Co.,  Lake  Superior  & Ishpeming 
Railway  Co.,  Chicago,  Milwaukee  & St.  Paul  Railway  Co.,  Chicago  & North 
Western  Railway  Co. 

It  will  be  noted  that  rates  of  pay,  agreements,  and  practices  there- 
under were  uniformly  applied  to  all  top  dock  workers  on  all  the 
carriers  in  this  territory,  and  therefore  when  the  board  issued  ad- 
dendum No.  2 to  Decision  No.  1074  (III,  R.  L.  B.  113),  effective  July 
16,  1922,  including  therein  the  Duluth,  South  Shore  & Atlantic 
Railway  Co.,  and  reducing  the  rates  of  pay  4 cents  an  hour,  the 
same  employees  on  the  other  roads  were  eventually  reduced  the  same 
amount  effective  the  same  date,  July  16,  1922. 

If  the  majority  of  the  board  felt  justified  in  applying  wage  re- 
ductions to  the  employees  of  carriers  who  were  not  before  the  board 
with  a dispute  and  on  the  grounds  stated  in  the  above-quoted  opin- 
ion of  Decision  No.  2075,  it  would  be  interesting  to  learn  on  what 
grounds  they  decline  to  increase  the  rates  of  the  top  dock  workers 
in  the  present  instance. 

The  following  members  voted  for  the  decision  in  this  case : Messrs. 
Hanger,  Morrow,  Elliott,  Baker,  and  Higgins;  those  voting  to  sus- 
tain the  contention  of  the  employees:  Messrs.  Wharton,  McMeni- 
men,  and  Grable. 

A.  O.  Wharton. 

W.  L.  McMenimen. 

E.  F.  Grable. 


SUPPORTING  OPINION 

The  evidence  in  this  case  shows  that  for  many  years  it  has  been 
the  practice  of  the  several  carriers  employing  top  dock  workers  at 
Escanaba,  Mich.,  and  Ashland,  Wis.,  to  negotiate  with  such  em- 
ployees prior  to  the  opening  of  the  navigation  season,  rates  of  pay 
and  working  conditions  to  be  effective  for  that  season. 

All  of  the  decisions  referred  to  in  the  first  paragraph  of  the  dis- 
senting opinion  were  upon  disputes  between  carriers  and  organiza- 


1 Fifty  cents  an  hour  for  night  work. 

2 Reduced  4 cents  an  hour  as  a result  of  the  general  wage  reduction  in  Decision  No. 
1074. 
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tions  included  therein  on  the  question  of  the  application  of  decreases 
in  wages  made  effective  in  1921,  and  involved  the  request  of  the  em- 
ployees for  the  restoration  of  wages  in  effect  prior  to  the  reduction. 
All  but  two,  Decision  No.  1915  and  addendum  No.  1 thereto,  deal 
with  an  alleged  unauthorized  application  of  Decision  No.  147,  which 
became  effective  July  1,  1921.  Decisions  Nos.  147,  1028,  1036,  and 
1074  decided  disputes  involving  a national  wage  movement  includ- 
ing practically  all  carriers  and  all  classes  of  employees.  Decisions 
Nos.  1621  and  1986  do  not  involve  a similar  situation,  as  will  be 
readily  seen  from  the  following  quotations  from  these  decisions : 

Decision  No.  1621,  under  the  heading  “Wages,”  reads  as  follows: 

In  the  case  of  the  employees  herein  involved,  the  board  does  not  consider 
it  just  or  reasonable  to  grant  any  increase  in  rates  of  pay  to  the  more  skilled 
employees,  but  does  consider  it  just  and  reasonable  to  award  an  increase  to 
the  less  skilled  and  lower-rated  employees,  whose  work  and  rates  approximate 
those  of  common  labor.  (Supra.) 

Decision  No.  1986  reads  in  part  as  follows : 

Opinion. — The  wages  fixed  by  Decision  No.  1074,  effective  July  1,  1922,  were 
based  upon  the  March,  1922,  living-cost  figures  of  the  United  States  Depart- 
ment of  Labor.  Since  that  date  the  cost  of  living  has  increased  1.7  per  cent. 
This  alone  is  not  sufficient  to  justify  an  increase  in  wages. 

* * * To  this  consideration  may  be  added  the  fact  that  this  class  of 

employees  complains  that  great  numbers  of  unjust  inequalities  exist  in  their 
rates  of  pay,  which  are  the  outgrowth  of  previous  wage  adjustments  and  other 
conditions.  They  have  long  sought  to  have  these  inequalities  wiped  out.  This 
is  a task  of  such  detail  that  it  should  not,  in  the  first  instance,  be  attempted 
by  the  board,  as  it  can  be  best  accomplished  by  the  representatives  of  the 
respective  carriers  and  their  employees.  * * * 

Article  III 

Sec.  2.  The  sum  of  the  increases  granted  to  the  employees  in  each  section 
shall  be  distributed  by  joint  action  of  the  representatives  of  the  carrier  and  of 
the  employees  in  such  manner  as  to  bring  about  just  and  equitable  rates  for 
the  employees  in  each  of  the  various  sections  for  which  increases  are  provided. 
In  the  event  of  a disagreement  as  to  the  said  distribution,  the  matter  may  be 
referred  to  the  Railroad  Labor  Board  for  settlement.  (Supra.) 

Decisions  Nos.  1621  and  1986  apply  only  to  clerical  and  station 
service  and  to  but  42  and  39  carriers,  respectively,  and  in  considera- 
tion of  this  and  of  the  language  above  quoted,  they  can  not  in  any 
sense  of  the  word  be  considered  as  decisions  in  a general  wage  move- 
ment such  as  were  decided  by  the  decisions  referred  to  in  the  dissent. 

The  increases  established  by  Decision  No.  1986  were  authorized 
for  the  purpose  of  adjusting  inequalities  and  can  not  be  otherwise 
construed. 

Decision  No.  1621  provided  increases  only  for  “ the  less  skilled  and 
lower  rated  employees,  whose  work  and  rates  approximate  those  of 
common  labor  ” ; employees  covered  by  sections  7 and  9 were  granted 
an  increase  of  2 cents  an  hour. 

On  March  1,  1920,  the  maximum  rate  in  effect  under  the  authority 
of  the  United  States  Railroad  Administration  for  employees  under 
section  7 was  43  cents  an  hour,  and  for  employees  under  section  9 
was  40  cents  an  hour;  the  maximum  rates  in  effect  for  these  em- 
ployees on  March  1,  1923,  prior  to  the  application  of  Decision  No. 
1621,  were  45  cents  and  39  cents  an  hour,  respectively.  The  rate  of 
pay  in  effect  on  March  1,  1922,  for  top  dock  workers  at  Ashland  and 
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Escanaba  was  55 y2  cents  an  hour,  and  on  March  1,  1923,  was  51  y2 
cents  an  hour.  The  difference  in  the  rates  of  pay  alone  would  be 
sufficient  to  exclude  these  employees  from  Decision  No.  1621  under 
the  language  above  quoted.  Decision  No.  1621  was  issued  on  Febru- 
ary 28,  1923,  and  Decision  No.  1986  on  October  19,  1923,  but  the 
request  that  the  increases  of  these  two  decisions  be  applied  to  the 
employees  involved  in  this  dispute  was  not  submitted  to  the  board 
until  December  9,  1924,  indicating  that  the  representatives  of  the 
employees  recognized  that  the  decisions  were  not  applicable. 

The  plain  facts  in  the  case  are  that  the  employees  are  endeavoring 
to  have  the  increases  of  two  decisions  of  the  Railroad  Labor  Board, 
issued  for  the  purpose  of  correcting  inequalities,  apply  to  a class  of 
employees  who  were  not  included  in  the  submissions  upon  which 
the  decisions  were  predicated  and  whose  wages  have  heretofore  been 
established  by  negotiation  at  the  beginning  of  each  navigation  sea- 
son, and  the  dispute  is  in  no  sense  comparable  to  those  decided  by 
the  decisions  referred  to  in  the  dissenting  opinion. 

J.  H.  Elliott. 

Horace  Baker. 

Samuel  Higgins. 


DECISION  NO.  3327.— DOCKET  4626 

Chicago,  III.,  April  15,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Louisiana  Railway  & Navigation  Co.  of  Louisiana 

Question. — (a)  Request  of  the  employees  to  have  working  agree- 
ment now  in  effect  on  the  Louisiana  Railway  & Navigation  Co.  of 
Texas  made*  applicable  to  the  employees  of  the  Louisiana  Railway  & 
Navigation  Co.  of  Louisiana. 

(b)  Request  of  employees  for  an  adjustment  in  rates  of  pay. 

Statement. — The  evidence  shows  that  subsequent  to  the  issuance  of 
Decision  No.  2391  (V,  R.  L.  B.  374)  conferences  were  held  between 
the  organization  named  herein  and  the  management  of  the  Louisiana 
Railway  & Navigation  Co.  of  Texas,  which  resulted  in  the  negotia- 
tion of  an  agreement  covering  working  conditions  and  the  establish- 
ment of  certain  rates  of  pay.  The  dispute  in  this  case  involves  the 
Louisiana  Railway  & Navigation  Co.  of  Louisiana,  which,  while 
under  the  same  management,  is  operated  as  a separate  property. 

The  employees  are  now  asking  that  the  provisions  of  the  agreement 
affecting  the  Texas  lines  be  extended  to  cover  the  employees  in 
similar  capacities  on  the  Louisiana  lines,  it  being  contended  that  the 
organization  holds  authority  from  a majority  of  the  men  of  these 
classes  and  is  therefore  entitled  to  recognition  as  the  duly  authorized 
organization  to  handle  questions  pertaining  to  wages  and  working 
conditions  for  them.  Further,  that  they  have  exhausted  every  means 
at  their  command  to  secure  conference  with  the  representatives  of 
the  carrier  for  the  purpose  of  discussing  certain  desired  changes  in 
wages  and  working  conditions,  and  that  the  carrier  has  refused  to 
meet  them  in  conference,  making  it  necessary  for  them  to  file  their 
petition  with  the  Railroad  Labor  Board  for  determination. 
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The  carrier  contends  that  no  dispute  or  dissatisfaction  exists 
among  the  employees  on  the  Louisiana  Railway  & Navigation  Co. 
of  Louisiana ; that  it  does  not  know  of  any  legal  or  authorized  repre- 
sentative having  been  appointed  by  the  employees,  and  is  therefore 
not  satisfied  that  the  organization  party  hereto  has  been  duly  au 
thorized  to  represent  the  employees  referred  to;  and  that  for  these 
reasons  it  has  not  dealt  with  the  organizaion  in  the  handling  of  mat- 
ters regarding  wages  and  working  conditions. 

Decision. — The  Railroad  Labor  Board  decides  that  conferences 
shall  be  held  between  representatives  of  the  parties  to  this  dispute, 
and  that  if  an  agreement  ran  not  be  reached  as  to  the  right  of  repre- 
sentation, a secret  ballot  shall  be  taken — the  procedure  to  be  in  con- 
formity with  that  prescribed  in  Decision  No.  218  (II,  R.  L.  B.  207) 
and  its  addendum — for  the  purpose  of  determining  definitely  the 
wishes  of  the  maintenance-of-way  employees  on  this  property. 

If  such  a ballot  is  necessary  and  the  organization  party  hereto 
receives  a majority  of  the  votes  cast,  conferences  shall  be  held  for  the 
purpose  of  discussing  wages  and  rules  and  working  conditions,  and 
in  the  event  of  failure  to  agree  on  the  questions  in  dispute,  the 
matter  shall  be  referred  to  the  Railroad  Labor  Board  in  accordance 
with  the  provisions  of  the  transportation  act,  1920. 


DECISION  NO.  3328.— DOCKET  4648 
Chicago , III.,  April  16,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Colorado 
& Southern  Railway  Co. 

Question. — Request  of  employees  for  increase  in  pay  for  night 
yardmaster  at  Denver,  Colo.,  yardmasters  at  Trinidad,  Colo.,  and 
assistant  yardmasters  at  Denver;  also  changes  in  present  working 
conditions  of  night  yardmaster  at  Denver  and  of  yardmasters  at 
Trinidad. 

Decision. — The  Railroad  Labor  Board  decides  that  effective  May 
1,  1925,  the  following  rates  of  pay  and  working  conditions  ap- 
plicable to  yardmasters,  except  general  yardmasters  referred  to  in 
Ex  parte  72  of  the  Interstate  Commerce  Commission,  shall  be  es- 
tablished : 

RATES  OF  PAY 

The  rate  of  pay  for  assistant  yardmasters  shall  be  $210  a month. 

The  question  as  to  rates  of  pay  of  night  yardmaster  at  Denver 
and  yardmasters  at  Trinidad  is  remanded  for  further  conference 
and  negotiations. 


HOURS  OF  SERVICE  AND  OVERTIME 

(a)  Eight  hours,  exclusive  of  the  agreed  meal  period,  shall  con- 
stitute a day’s  work. 

(b)  All  time  in  excess  of  eight  hours  shall  be  paid  for  at  pro 
rata  rate.  Time  consumed  in  making  transfer  shall  not  be  counted 
as  overtime. 
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DECISION  NO.  3329.— DOCKET  3578 

Chicago,  III.,  April  16,  1925 

American  Train  Dispatchers’  Association  v.  Maine  Central  Railroad  Co. 

Question. — Dispute  between  the  carrier  and  its  employees  repre- 
sented by  the  American  Train  Dispatchers’  Association  involving  a 
request  of  that  organization  for  c rtain  changes  in  rules  and  working 
conditions. 

Statement. — In  conformity  with  the  provisions  of  the  transporta- 
tion act,  1920,  the  carrier  and  the  representatives  of  its  train 
dispatchers  have  held  conferences  on  the  subject  matter  of  th ' 
dispute,  and  all  controversies  not  having  been  decided  in  such  con- 
ferences were  referred  to  the  Labor  Board  for  decision.  The  parties 
hereto  made  a full  presentation  to  the  board  of  their  contentions 
and  argument,  both  oral  and  written. 

The  dispute  upon  which  this  decision  is  predicated  covered 
request  of  the  organization  for  rules  relating  to  relieving  train 
dispatchers  on  holidays,  method  of  determining  daily  rate  of  pay, 
allowing  train  dispatchers  15  minutes’  overtim ' each  day  for  making 
transfers,  and  relieving  train  dispatchers  20  minutes  for  lunch. 
At  the  oral  hearing  conducted  on  this  dispute  the  representative 
of  the  employees  stated  that  the  overtime  allowance  for  transfers 
was  withdrawn. 

The  board  has  in  the  past  promulgated  Decisions  Nos.  721  (III, 
R.  L.  B.  121),  1830  (IY,  R.  L.  B.  390),  and  3106  (VI,  R.  L.  B.  424), 
establishing  rules  gowrning  train  dispatchers,  and  certain  of  the 
rules  now  requested  by  the  employees  in  this  dispute  are  contained 
in  those  decisions. 

Decision. — The  Railroad  Labor  Board  decides  upon  evidence  sub- 
mitted that — 

(1)  The  request  of  the  employees  that  they  shall  be  relieved 
20  minutes  for  lunch  between  the  sixth  and  seventh  hour  of  duty 
is  denied. 

(2)  The  following  rules  are’  just  and  r asonable  and  shall  be 
applied  by  the  carrier,  effective  April  16,  1925 : 

REST  DAYS  AND  RELIEF  SERVICE 

Regularly  assigned  train  dispatchers  shall  be  relieved  on  each 
of  the  following  holidays  or  a day  in  lieu  thereof,  namely,  New 
Year’s  Day,  .Washington’s  Birthday,  Decoration  Day,  Fourth  of 
July,  Labor  Day,  Thanksgiving  Day,  and  Christmas.  If  a regu- 
larly a.ssigned  train  dispatcher  is  required  to  work  on  such  holidays 
and  is  not  afforded  a relief  da}^  in  lieu  thereof,  extra  compensation 
will  be  allowed  at  the  pro  rata  rate. 

The  individual  employee  should  confer  with  his  immediate 
superior  to  determine  if  and  when  such  relief  days  can  or  will 
be  taken. 

RATES  AND  APPLICATION  OF  PAY 

Wh  n necessary  to  fix  a daily  rate  of  pay  it  shall  be  determined 
by  multiplying  the  regular  monthly  rate  by  12  and  dividing  the 
result  by  306. 

56122—26 46 
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DECISION  NO.  3330.— DOCKET  3543 

Chicago,  III.,  April  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  position  of  chief  clerk 
at  Burr  Oak,  111.,  transfer  should  be  bulletined  and  assigned  in  ac- 
cordance with  rule  9 of  the  clerks’  agreement. 

Statement. — On  June  1,  1923,  the  position  of  assistant  agent  at 
Burr  Oak  transfer  was  discontinued,  and  a position  of  chief  clerk 
was  created.  This  position  was  filled  by  appointment,  and  the  em- 
ployees requested  that  it  be  bulletined  in  accordance  with  rule  9 of 
the  agreement.  The  carrier  declined,  and  the  dispute  was  submitted 
to  the  Railroad  Labor  Board  for  decision  ex  parte  by  the  employees. 
Subsequently  the  position  of  chief  clerk  was  discontinued  and  the 
position  of  assistant  agent  was  reestablished,  whereupon  the  carrier 
suggested  that  the  dispute  be  withdrawn  from  further  consideration 
of  the  board.  The  employees  declined,  requesting  a decision  upon 
the  principle  involved,  namely,  the  right  of  the  carrier  to  fill  by 
appointment  a position  not  included  in  the  excepted  list. 

The  parties  to  this  dispute  are  referred  to  the  opinion  contained 
in  Decision  No.  2760  (V,  R.  L.  B.  881)  in  which  the  board  expressed 
its  views  upon  the  question  at  issue  in  the  present  case. 

Decision. — The  case  is  dismissed. 


DECISION  NO.  3331.— DOCKET  3545 

Chicago,  III.,  April  16,  1925 

Order  of  Railroad  Telegraphers  v.  Trans-Mississippi  Terminal  Railroad  Co. 

Question.- — Should  the  position  of  telegrapher  at  New  Orleans,  La., 
carry  the  rate  of  69%  cents  an  hour  and  the  telegrapher  employed 
thereon  be  compensated  on  that  basis  from  September  1,  1921,  on 
which  date  the  position  was  created? 

Statement. — Prior  to  September  1,  1921,  certain  telegraph  service 
of  the  Trans-Mississippi  Terminal  Railroad  Co.  was  handled  in  the 
Texas  & Pacific  Railway  dispatchers’  office  located  at  New  Orleans, 
La.,  in  which  office  there  was  located  a set  of  dispatchers  and  three 
telegraphers.  The  telegraphers  worked  the  first  trick,  receiving 
a rate  of  6914  cents  an  hour,  and  the  second  and  third  trick  teleg- 
raphers received  66%  cents  an  hour. 

On  September  1,  1921,  the  Texas  & Pacific  Railway  Co.  moved  this 
dispatchers’  office  to  Addis,  La.,  making  it  necessary  for  the  Trans- 
Mississippi  Terminal  Railroad  Co.  to  establish  telegraph  service 
during  general  office  hours,  from  8.30  a.  m.  to  5.30  p.  m.,  and  a 
telegrapher  was  assigned  at  the  rate  of  64%  cents  an  hour,  or  the 
same  rate  that  was  paid  other  telegraphers  of  the  Trans-Mississippi 
Terminal  Railroad  Co. 
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The  employees  state  that  when  the  dispatchers’  office  was  moved 
to  Addis  the  regularly  assigned  first -trick  telegrapher  remained  on 
the  position  that  was  established  at  New  Orleans,  and  was  required 
to  do  more  telegraphing  than  was  formerly  done  by  him  because  of 
the  reduction  that  wTas  made  in  the  force,  which  clearly  indicates 
there  were  no  changed  conditions  justifying  a reduction  in  the  rate 
of  pay. 

The  employees  contend  that  the  reduction  which  was  made  in  the 
rate  of  pay  of  the  position  is  a direct  violation  of  the  agreement,  the 
transportation  act,  1920,  and  the  decisions  of  the  board,  and  that 
the  proper  rate  should  be  restored  effective  as  of  the  date  it  was 
reduced. 

The  carrier  states  that  in  creating  the  position  in  question  it 
established  the  rate  paid  telegraphers  at  the  yard  office  which  is 
located  adjacent  to  the  freight  office  at  Gouldsboro,  across  the  river 
from  New  Orleans,  which  rate  was  at  that  time  64%  cents  an  hour. 
The  operators  employed  in  the  dispatchers’  office  were  Texas  & 
Pacific  Railway  Co.  employees  holding  no  seniority  whatever  on  the 
Trans-Mississippi  Terminal  Railroad,  and  the  operators  of  the  lat- 
ter road  hold  no  seniority  on  the  former  road;  it  wTas,  therefore, 
necessary  to  employ  an  operator  to  fill  the  new  position  that  was 
created.  Operator  J.  F.  Morris,  who  was  employed  by  the  Texas  & 
Pacific  Railway  Co.  in  the  dispatchers’  office  at  New  Orleans,  ap- 
plied for  the  new  position  and  was  informed  that  he  could  be  used 
as  an  operator  either  in  the  new  position  or  in  the  yard  office  at 
Gouldsboro,  depending  on  whether  or  not  any  of  the  three  opera- 
tors employed  at  Gouldsboro  desired  the  new  position  that  was 
created. 

The  first  and  second  trick  operators  at  Gouldsboro  preferred  to 
remain  in  the  positions  held  by  them,  and  the  third-trick  operator 
at  that  point  made  application  for  the  new  position  and  later  with- 
drew it.  This  resulted  in  Mr.  Morris  being  placed  in  the  new7  posi- 
tion with  the  understanding  that  it  would  pay  64%  cents  an  hour, 
which  was  the  maximum  rate  paid  on  the  Trans-Mississippi  Termi- 
nal Railroad. 

The  carrier  also  states  that  the  rate  of  69%  cents  an  hour  claimed 
by  the  employees  was  paid  to  the  first-trick  operator  in  the  train 
dispatchers’  office,  which  usually  pays  a higher  rate  than  is  paid  to 
other  operators. 

The  carrier  contends  that  the  position  in  question  is  a newly 
created  one,  and  states  that  the  rate  w-as  established  in  conformity 
with  Article  XXI  ( b ) of  the  agreement,  reading  as  follows : 

When  new  psitions  are  created  compensation  will  be  fixed  in  conformity 
with  that  of  existing  positions  of  similar  work  and  responsibility  in  the  same 
seniority  district. 

Opinion. — The  evidence  submitted  in  this  dispute  shows  that  the 
position  in  question  is  not  similar  to  the  position  at  Gouldsboro 
with  which  the  carrier  made  comparison  in  fixing  the  rate,  and  it 
also  shows  that  the  duties  now  attached  to  the  position  are  very 
similar  to  those  attached  to  the  position  which  formerly  existed  in 
the  dispatchers’  office. 

Decision . — Yes. 
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DECISION  NO.  3332.— DOCKET  3558 

Chicago,  III.,  April  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Gulf,  Colorado  & Santa  Fe  Railway  Co. 

Question. — Claim  of  the  employees  that  the  position  held  by  C.  L. 
Staples  at  Cleburne,  Tex.,  should  be  classed  as  fuel  clerk,  that  a 
clerical  rate  of  pay  should  be  established  for  it,  and  that  retroactive 
adjustment  should  be  made  in  his  pay  from  March  1,  1920. 

Statement. — The  joint  submission  filed  with  the  board  contains 
the  following: 

Employees'  position. — The  question  at  issue  is  whether  or  not  the  position 
held  by  Mr.  Staples  at  Cleburne  should  be  reclassified,  and  a daily  rate  estab- 
lished therefor  as  provided  in  rule  66  of  the  national  agreement  of  March  1, 
1920,  and  rule  48  of  the  agreement  with  the  carrier. 

Mr.  Staples  has  been  employed  in  the  store  department.  The  position  held 
by  him  is  designated  as  that  of  fuel  foreman  and  pays  a monthly  rate  and  is 
carried  under  the  agreement  with  the  maintenance  of  way  employees.  The 
clerical  employees  claim  that  the  position  should  be  carried  under  the  agree- 
ments they  have  had  in  effect,  and  that  an  adjustment  in  the  rate  of  pay  in 
accordance  with  the  agreement  should  be  made  effective  as  of  March  1,  1920. 

When  the  national  agreement  came  into  effect  provision  was  made  by  agree- 
ment for  the  exception  of  certain  positions  from  the  terms  of  that  document. 
Prior  to  this  time  no  question  had  arisen  as  to  the  classification  of  the  position 
held  by  Mr.  Staples,  since  there  was  no  conflict.  However,  the  position  was 
not  changed  from  a monthly  to  a daily  rate,  and  immediately  proper  claims 
were  filed  and  have  since  been  prosecuted  seeking  to  have  this  position  placed 
under  the  terms  of  the  clerks’  agreements  and  a daily  rate  established  for  the 
position.  The  representatives  of  the  carrier  have  persistently  claimed  that  this 
position  is  properly  classified  under  the  agreement  with  the  maintenance  of 
way  employees,  and  to  this  exception  is  and  has  been  made. 

The  nature  of  the  work  performed  by  Mr.  Staples  is  clerical  as  defined  in 
rule  4 of  the  national  agreement  and  rule  2 of  the  present  agreement  effective 
February  1,  1922.  The  title,  “ Fuel  foreman,”  is  misleading  as  there  is  no 
supervision  required  of  the  incumbent.  The  duties  of  the  position  are  such 
as  taking  records  of  fuel  oil  issued  to  locomotives  coming  into  and  going 
out  of  the  roundhouse  and  shops,  making  reports  of  fuel  oil  received  and  put 
into  storage  tanks,  handled,  and  issued ; and  incident  to  making  these  reports 
and  records  there  is  additional  work  of  a clerical  nature.  All  of  these  duties 
require  the  major  portion  of  the  time  of  the  employee  during  his  tour  of  duty, 
and  the  position,  instead  of  being  classified  as  fuel  foreman,  should  be  given 
the  classification  of  “ fuel  clerk  ” and  a clerical  rate  of  pay  established  for  it, 
and  an  adjustment  made  in  this  rate  of  pay  effective  March  1,  1920. 

Carrier’s  position. — -Mr.  Staples  has  been  employed  as  fuel  foreman  at 
Cleburne  since  May  11,  1915,  and,  as  stated  in  the  position  of  the  employes 
has  been  paid  a monthly  salary  and  classified  as  coming  within  the  scope  of 
the  agreement  with  the  United  Brotherhood  of  Maintenance  of  Way  Em- 
ployees and  Railway  Shop  Laborers. 

During  his  tour  of  duty,  Mr.  Staples  has  charge  of  the  following  facilities : 
Two  oil  cranes,  together  with  meter  at  each  crane,  delivery  tank  from  which 
the  oil  is  delivered  to  the  oil  cranes ; oil  pump  usd  in  pumping  fuel  oil  from 
large  storage  tank  into  delivery  tank ; and  water  pump  used  in  pumping  waste 
water  from  sump  pit  into  shop  sewer  line. 

The  only  clerical  work  required  of  him  is  in  connection  with  recording 
meter  readings  of  oil  delivered  to  engines  at  the  oil  cranes  and  the  measure- 
ments of  the  oil  in  the  engine  tanks  before  and  after  taking  oil.  This  so- 
called  clerical  work  is  of  a very  minor  nature,  is  incidental  to  Mr.  Staples’s 
other  duties,  and  consumes  only  a small  portion  of  his  time. 
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Mr  Staples  does  not  perform  four  hours’  clerical  work  a day;  therefore, 
he  is  not  entitled  to  the  classification  of  clerk,  as  contemplated  by  either  the 
national  or  present  agreements. 

Decision, — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3333.— DOCKET  3563 
Chicago,  III.,  April  16,  1925 

Order  of  Railroad  Telegraphers  v.  Baltimore  & Ohio  Railroad  Co. 

Question, — Claim  of  the  employees  that  the  seniority  of  E.  P. 
Leeper  on  the  telegraphers’  roster  should  date  from  October  1,  1918. 

Statement. — The  joint  submission  filed  with  the  board  contains  the 
following : 

Joint  statement  of  facts. — Mr.  Leeper  was  employed  September  15,  1910,  as  a 
clerk  at  Bremen,  Ind.  On  June  1,  1915,  he  was  made  relief  agent  and  was 
employed  continuously  as  a relief  agent  or  assistant  relief  agent  from  that 
time  until  he  was  appointed  agent  at  Bremen,  February  25,  1921,  except  for  the 
period  he  was  furloughed  for  military  service  on  April  1,  1918,  and  returned 
March  12,  1919,  as  relief  agent.  The  position  of  relief  agent  was  incorporated 
in  the  telegraphers’  schedule  by  agreement  October  1,  1919,  to  be  effective  as  of 
October  1,  1918,  under  the  provisions  of  Supplement  13  to  General  Order 
No.  27. 

Employees ’ position. — The  attention  of  the  Railroad  Labor  Board  is  invited 
to  Decision  No.  790  (III,  R.  L.  B.  185)  in  connection  with  the  seniority  ques- 
tion of  Agent  Leeper,  Chicago  division.  This  docket  covers  the  seniority  ques- 
tion of  F.  L.  Schlotter  who  relieved  Mr.  Leeper  as  assistant  relief  agent  at 
the  time  he  was  promoted  to  the  position  of  relief  agent.  The  carrier  contended 
that  Mr.  Schlotter  did  not  accumulate  seniority  standing  on  the  telegraphers’ 
roster  while  he  was  acting  as  relief  agent,  and  that  it  would  be  unfair  and 
unjust  to  the  employee  to  deprive  him  of  his  seniority  as  clerk  on  account  of 
having  been  required  to  take  the  assistant  relief  agent’s  position.  The  deci- 
sion of  the  board  was  that  Mr.  Schlotter’s  seniority  as  a clerk  should  date  from 
August  1,  1912,  the  date  he  entered  the  service  in  that  department. 

Mr.  Leeper  entered  the  service  September  15,  1910,  as  a clerk ; he  was  made 
relief  agent  on  June  1,  1915,  and  regular  relief  agent  on  March  12,  1919.  The 
position  of  relief  agent  was  included  in  the  telegraphers’  agreement  as  of 
October  1,  1918. 

It  is  the  contention  of  the  employees  that  the  seniority  on  the  telegraphers’ 
roster  of  Mr.  Leeper  should  date  from  October  1,  1918,  the  date  the  position 
he  was  holding  was  incorporated  in  the  telegraphers’  agreement.  Our  opinion 
that  this  dating  is  correct  is  based  largely  on  Decision  No.  790  in  the  Schlotter 
case.  We  feel  that  if  Mr.  Schlotter  was  not  entitled  to  seniority  as  a tele- 
grapher while  holding  the  position  of  assistant  relief  agent  the  employee  he 
relieved  should  not  have  seniority  as  such  prior  to  the  date  the  position  was 
reclassified  and  included  in  the  wage  schedule. 

It  is  our  opinion  that  if  a reduction  of  force  had  been  put  into  effect  prior 
to  October  1,  1918,  Mr.  Leeper  would  have  been  permitted  to  claim  a position 
in  the  clerical  department  which,  if  true,  indicates  that  he  was  at  that  time 
accumulating  seniority  as  a clerk. 

Carrier's  position. — As  Mr.  Leeper  was  made  relief  agent  on  June  1,  1915, 
and  had  worked  continuously  as  relief  agent  or  assistant  relief  agent  for  a 
period  of  over  six  years,  and  had  been  in  the  service  continuously  over  four 
years  at  the  time  the  position  of  relief  agent  was  incorporated  in  the  teleg- 
raphers’ schedule,  the  carrier  holds  that  Mr.  Leeper  is  entitled  to  seniority 
under  the  telegraphers’  schedule  from  the  date  he  first  entered  the  service  in 
the  capacity  of  relief  agent  or  assistant  relief  agent.  The  attention  of  the 
board  is  directed  to  the  fact  that  prior  to  the  latter  part  of  September,  1919, 
the  telegraphers’  agreement  did  not  cover  the  position  of  relief  agent,  and 
while  the  majority  of  relief  agents  were  promoted  from  the  ranks  of  telegraph 
operators  and  operator-agents  who  did  have  seniority  in  the  telegraphers’ 
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agreement  as  such,  many  of  the  positions  were  filled  by  others  than  employees 
already  incorporated  in  the  telegraphers’  agreement  and  it  was  understood 
when  the  relief  agents  positions  were  incorporated  in  the  telegraphers'  agree- 
ment that  the  men  then  occupying  those  positions  would  be  entitled  to  senior- 
ity under  the  telegraphers’  agreement  from  the  last  date  they  performed  serv- 
ice in  that  capacity  and  had  been  continuously  in  that  service.  To  concede 
the  request  of  the  employees  in  this  case  would  mean  that  Mr.  Leeper  would 
lose  over  three  years’  seniority,  although  he  had  been  continuously  in  the 
service  in  the  same  capacity  during  that  period. 

References  made  by  the  employees  to  the  case  of  Mr.  Schlotter,  which  was 
referred  to  the  board  for  a decision  and  statement  are  made  that  the  carrier 
claimed  in  that  case  that  Mr.  Schlotter  had  not  established  seniority  under 
the  telegraphers’  agreement  although  he  had  been  filling  the  position  as  as- 
sistant relief  agent.  Attention  is  directed  to  the  fact  that  Mr.  Schlotter  had 
been  filling  a temporary  vacancy  that  had  been  created  by  a furlough  granted 
L.  S.  Allman,  who  was  transferred  to  the  accounting  department  temporarily 
and  later  decided  to  remain  in  that  department.  At  the  time  Mr.  Allman’s 
furlough  terminated,  the  positions  of  relief  agents  had  been  then  incorporated 
in  the  telegraphers’  schedule,  and  it  became  necessary  to  bulletin  the  position 
that  Mr.  Schlotter  was  then  occupying,  and  as  Mr.  Schlotter  could  not  bid 
in  the  position  he  was  permitted  to  assert  his  seniority  as  a clerk  and  return 
to  the  position  he  had  held  prior  to  appointment  to  the  temporary  vacancy. 
If  any  other  action  had  been  taken  Mr.  Schlotter  would  have  lost  sev- 
eral years’  seniority  as  a clerk.  It  should  be  borne  in  mind  that  there 
was  no  seniority  standing  for  clerks  until  the  issuance  of  Supplement  7,  Sep- 
tember 1,  1918,  and  there  was  no  seniority  standing  for  relief  agents  in  the 
telegraphers’  schedule  until  October  1,  1919,  when  they  were  placed  in  the 
telegraphers’  agreement,  retroactive  to  October  1,  1918. 

The  carrier  holds  that  the  paramount  feature  of  seniority  rules  insures  to 
employees  recognition  of  continuous  service  from  the  date  they  enter  such 
service,  and  to  adopt  seniority  rules  as  of  a certain  date  for  employees  who 
had  not  prior  to  that  date  had  seniority  rules  and  through  a retroactive  fea- 
ture of  such  rule  deprive  employees  of  several  years’  seniority  is  violating  a 
basic  principles  of  seniority. 

Decision. — The  Railroad  Labor  Board  decides  that  the  seniority 
date  of  E.  P.  Leeper  on  the  telegraphers’  roster  shall  be  June  1,  1915. 


DECISION  NO.  3334.— DOCKET  3564 

Chicago,  III.,  April  16,  1925 

Order  of  Railroad  Telegraphers  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — Claim  of  the  employees  that  H.  L.  Blackwell,  operator, 
should  be  compensated  for  427  hours’  overtime  at  the  overtime  rate 
during  the  years  1920  and  1921. 

Statement. — The  dispute  was  jointly  submitted  to  the  Railroad 
Labor  Board,  and  the  joint  statement  and  contentions  of  both  parties 
are  quoted,  as  follows : 

Statement  of  facts. — For  a number  of  years  there  have  been  two  clerical 
positions  in  the  chief  train  dispatcher’s  office  at  Wheeling,  Ohio,  one  day  and 
one  night.  Under  the  application  of  Supplement  13  and  Interpretation  No.  4 
thereto,  General  Order  No.  27,  these  positions  were  reclassified  and  placed  in 
the  telegraphers’  agreement,  effective  October  1,  1918.  The  tour  of  the  day 
position  was  8 a.  m.  to  5 p.  m.,  one  hour  out  for  meal,  covering  a 9-hour  spread. 
This  arrangement  was  continued  after  the  positions  were  placed  in  the  tele- 
graphers' agreement  until  the  early  part  of  January,  1922.  A vacancy  occurred 
on  the  day  position  in  August,  1920,  and  bid  in  by  Mr.  Blackwell.  The  claim 
involves  payment  of  one  hour  overtime  each  day  for  105  days  in  the  year  1920 
and  322  days  in  the  year  1921  based  on  paragraph  A of  article  10  of  the  tele- 
graphers’ agreement,  reading  as  follows : 
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‘ (a)  Except  as  provided  in  paragraph  (k)  of  this  article,  eight  consecu- 
tive hours,  exclusive  of  the  meal  hour,  shall  constitute  a day’s  work,  except 
that  where  two  or  more  shifts  are  worked,  eight  consecutive  hours  with  no 
allowance  for  meals,  shall  constitute  a day’s  work.” 

The  tour  of  this  assignment  for  a number  of  years  covered  nine  hours  with 
one  hour  for  meal,  and  no  overtime  was  paid  to  anyone  filling  same  under  the 
above-quoted  rule.  The  hours  of  this  assignment  were  changed  in  January, 
1922,  from  8 a.  m.  to  5 p.  m.  to  8 a.  m.  to  4 p.  m.,  with  no  allowance  for  meal 
as  the  result  of  a complaint  by  the  operator,  Mr.  Blackwell,  claiming  one  hour 
under  the  literal  application  of  the  above  rule. 

Position  of  employees. — In  support  of  the  claim  by  Operator  Blackwell  for 
compensation  at  the  overtime  rate  for  427  hours  worked  during  the  years  1920 
and  1921,  we  desire  to  invite  the  attention  of  the  Railroad  Labor  Board  to  the 
following  provisions  of  the  telegraphers’  agreement  which  were  in  effect  at 
that  time : 

“Art.  10.  ( a ) Except  as  provided  in  paragraph  (k)  of  this  article,  eight 
consecutive  hours,  exclusive  of  the  meal  hour,  shall  constitute  a day's  work, 
except  that  where  two  or  more  shifts  are  worked,  eight  consecutive  hours  with 
no  allowance  for  meals,  shall  constitute  a day’s  work. 

“(c)  Overtime  shall  not  be  allowed  unless  it  is  reported  by  mail  to  the 
proper  officer  within  48  hours.  Employees  shall  be  notified  within  5 days  when 
overtime  is  not  allowed.” 

Mr.  Blackwell  was  assigned  to  a turn  in  the  chief  train  dispatcher’s  office 
at  Wheeling  by  bulletin  during  the  month  of  August,  1920.  The  duties  of  this 
position  consist  of  performing  telegraph  and  telephone  work  and  compiling 
forms  incident  to  the  office  of  the  chief  train  dispatcher,  and  is  classified  as 
clerk-operator  to  chief  train  dispatcher. 

Shortly  after  Mr.  Blackwell  assumed  the  duties  of  this  office  he  noticed  that 
the  hours  assigned,  wrhich  were  from  8 a.  m.  to  5 p.  in.,  were  not  in  conformity 
with  paragraph  (a)  of  article  10,  and  immediately  called  the  attention  of  the 
chief  train  dispatcher  and  the  division  operator  to  the  discrepancy.  He  states 
be  was  advised  by  them  that  he  would  not  be  allowed  overtime  on  account  of 
being  required  to  cover  a period  of  nine  hours  in  a two-trick  office. 

The  carrier  does  not  deny  that  the  provisions  of  paragraph  (a)  of  article  10 
were  violated,  but  declines  to  pay  the  claim  on  account  of  the  employee  not  hav- 
ing complied  with  paragraph  (c),  which  provides  that  overtime  must  be  reported 
within  48  hours.  The  employees  on  the  line  of  road  are  required  by  the  carrier 
to  report  their  time  daily  on  Form  768-N ; however,  the  time  of  the  employees 
in  this  particular  office  was  kept  by  the  chief  train  dispatcher  and  they  were 
not  required  to  report  same  on  the  usual  form. 

On  January  1,  1922,  Mr.  Blackwell  wrote  Superintendent  Gorsuch  in  regard 
to  his  assigned  hours  and  filed  claim  as  indicated  in  the  statement  of  facts. 
The  statement  of  the  employee  that  the  agreement  provides  an  8-liour  day  in 
two-trick  offices  was  investigated  by  the  division  superintendent,  and  the  fol- 
lowing letter  was  written  to  Chief  Train  Dispatcher  Moran : 

“ Confirming  conversation  with  H.  L.  Blackwell  yesterday,  will  you  please 
see  that  his  hours  are  fixed  in  conformity  with  rules,  not  only  Mr.  Blackwell 
but  the  night  man,  advising  me  when  this  is  done,  and  what  the  hours  are.  ’ 

On  the  same  date  the  hours  of  the  first  trick  were  changed  to  conform  with 
the  agreement. 

It  is  our  contention  that  as  the  local  officials  knowingly  and  intentionally 
violated  the  provisions  of  the  agreement,  they  should  compensate  the  employee 
affected,  and  we  again  invite  your  attention  to  the  fact  that  he  was  not  per- 
mitted to  report  the  time  worked,  therefore,  he  is  not  at  fault  for  failing  to 
comply  with  paragraph  (c)  of  article  10. 

Carrier's  position. — The  two  positions  referred  to  in  this  submission  were 
always  known  as  clerical  positions  as  the  incumbents  thereof  did  clerical  work 
for  the  chief  train  dispatched.  A part  of  the  duties  of  these  positions  involved 
obtaining  information  from  points  on  the  line  and  from  terminals  in  Wheel- 
ing, which  information  was  obtained  either  by  telephone  or  Morse  circuit  in 
some  instances,  and  as  a result  of  obtaining  the  information  in  this  manner 
Supplement  13  and  interpretations  thereof  required  that  the  positions  be  in- 
corporated in  the  telegraphers’  agreement,  which  was  done,  effective  October 
1,  1918. 

As  the  hours  of  the  first-trick  position  had  always  been  from  8 a.  m.  to  5 
p.  m.,  with  one  hour  out  for  meal,  there  was  no  change  made  in  these  hours 
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when  the  position  was  incorporated  in  the  telegraphers’  agreement,  and  the 
question  of  paying  one  hour  overtime  as  a result  of  paragraph  (a),  article 
10,  of  said  agreement,  was  never  brought  to  the  attention  of  the  officials  of 
the  division  until  January  1,  1922,  when  the  following  letter  was  received  from 
Operator  Blackwell,  who  had  been  on  this  assignment  about  15  months. 


Wheeling,  W.  Va.,  January  1,  1922. 

C.  B.  Gorsuch,  Superintendent. 

F.  C.  Moran,  Chief  Train  Dispatcher. 

F.  E.  Fuqua,  Division  Operator. 

S.  T.  Simmons,  Division  Accountant. 

Cy.  F.  C.  Wilson. 


Gentlemen  : I went  on  the  clerks’  job,  Wheeling  dispatchers’  office,  at  less 
money  than  most  telegraph  operators  make  because  it  was  customary  in  the 
past  and  generally  understood  that  the  senior  man  on  this  position  was  first 
out  for  promotion  to  the  position  of  train  dispatcher,  but  when  there  was 
need  of  another  dispatcher  a man  was  brought  in  olf  the  road  instead.  Now, 
of  course,  I fully  understand  that  you  can  hire  train  dispatchers  if  you  desire 
or  you  can  make  train  dispatchers  out  of  any  one  you  choose;  nevertheless, 
I feel  that  I was  entitled  to  this  work.  As  it  looks  now,  the  custom  has 
changed,  and  I must  insist  I have  exactly  what  is  coming  to  me. 

Paragraph  (a),  article  10,  of  the  telegraphers’  agreement  reads ; 

* * * “ Eight  consecutive  hours,  exclusive  of  the  meal  hour,  shall  con- 

stitute a day’s  work,  except  that  where  two  or  more  shifts  are  worked,  eight 
consecutive  hours,  With  no  allowance  for  meals,  shall  constitute  a day’s  work.” 

Paragraph  ( e ) of  the  same  article,  reads: 

“ Employees  will  not  be  required  to  suspend  work  during  regular  hours  or  to 
absorb  overtime.” 

In  the  year  1920,  for  105  days,  I came  on  duty  at  8 a.  m.,  oft  at  5 p.  m.  In 
the  year  1921,  for  322  days,  I came  on  duty  at  8 a.  in.,  off  at  5 p.  m.  I am 
of  the  opinion  that  these  hours  were  arranged  to  protect  the  evening  reports. 
I therefore  claim  one  hour  overtime  for  each  of  the  427  days  in  accordance 
with  the  telegraphers’  agreement. 

Please  advise  if  this  will  be  allowed. 

Yours  respectfully, 


H.  L.  Blackwell. 


The  incumbent  of  this  position  prior  to  the  time  Mr.  Blackwell  took  the  posi- 
tion was  not  allowed  overtime  and  no  claim  was  ever  made  by  this  employee 
for  overtime.  Mr.  Blackwell  does  not  claim  that  he  ever  worked  more  than 
eight  hours  on  any  day,  but  is  claiming  one  hour  overtime  because  the  tour 
of  duty  of  the  position  covered  nine  hours,  and  paragraph  (a),  article  10,  of 
the  telegraphers’  agreement  provided  that  where  two  or  more  shifts  are  worked 
eight  consecutive  hours  shall  constitute  a day’s  work.  When  the  attention  of 
the  superintendent  was  called  to  this  situation  by  Mr.  Blackwell’s  letter  of 
January  1,  1922,  the  tour  of  duty  of  this  position  was  changed  to  eight  consecu- 
tive hours  so  as  to  comply  with  the  rule.  Paragraph  (c),  article  10,  of  the 
telegraphers’  agreement  reads,  in  part,  as  follows: 

“ Overtime  shall  not  be  allowed  unless  it  is  reported  by  mail  to  the  proper 
officer  within  48  hours.  * * *” 

It  is  a fact  that  Operator  Blackwell  never  did  report  his  overtime  as  re- 
quired by  the  above-quoted  paragraph  of  article  10.  Since  the  claim  for  over- 
time was  made  by  Operator  Blackwell  it  has  been  stated  that  he  did  call 
the  attention  of  the  division  operator  to  the  fact  that  he  was  not  being  allowed 
overtime  in  accordance  with  paragraph  (a)  of  article  10.  Investigation  of  this 
claim  with  the  general  superintendent  brought  out  the  following  reply : 

“ Superintendent  Gorsuch  has  handled  this  question  with  Chief  Dispatcher 
W.  L.  Cockrell,  who  advises  that  at  no  time  did  Mr.  Blackwell  make  any  com- 
plaint to  him  concerning  his  hours  or  claim  any  overtime,  also  with  Mr.  F.  C. 
Moran,  now  division  operator,  formerly  chief  dispatcher  after  June  15,  1921, 
who  advises  that  he  has  no  recollection  of  any  complaint  from  Mr.  Blackwell 
or  claim  for  overtime  until  Mr.  Blackwell  took  the  matter  up  on  January  1, 
1922,  with  Superintendent  Gorsuch,  Chief  Train  Dispatcher  Moran,  Division 
Operator  Fuqua,  Division  Accountant  Simmons,  and  his  local  committeeman, 
F.  C.  Wilson,  at  which  time  his  hours  were  changed  from  8 a.  m.  to  5 p.  m., 
with  one  hour  for  lunch,  to  8 a.  m.  to  4 p.  m.  continuous  time. 
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“ While  Division  Operator  Fuqua,  now  deceased,  held  the  position  of  division 
operator  and  Mr.  Blackwell  the  position  of  clerk  to  the  chief  dispatcher,  it  is 
possible  that  they  may  have  had  some  conversation  concerning  tins  feature,  but 
we  have  been  unable  to  develop  anything  definite  on  this  point,  nor  did  Mr. 
Fuqua,  who  was  alive  at  the  time  Mr.  Blackwell  raised  this  question  in 
January,  1922,  offer  any  statement  or  evidence  that  Mr.  Blackwell  had  ever 
handled  the  matter  with  him.  As  a matter  of  fact,  during  the  period  in  ques- 
tion, individual  time  slips  were  not  being  submitted,  but  the  time  was  being 
kept  in  the  dispatcher’s  office,  entered  daily  in  a time  book  and  copied  from 
the  time  book  to  the  time  sheets  twice  a month  for  delivery  to  the  division 
accountant’s  office. 

“ Mr.  Blackwell  accepted  the  position  of  clerk  to  the  chief  train  dispatcher 
without  question,  with  full  knowledge  of  the  hours  that  had  been  worked  by 
his  predecessor  which  provided  for  a lunch  hour.  His  letter  of  January  1, 
1922,  copy  of  which  is  attached,  indicates  that  his  claim  for  overtime  was  put 
in  on  account  of  dissatisfaction  on  his  part  due  to  another  man  being  utilized 
as  an  extra  train  dispatcher.” 

It  would  seem  to  be  pretty  clear  from  Operator  Blackwell’s  letter  of  January 
1,  1922,  that  had  he  been  used  as  a train  dispatcher  he  never  would  have  said 
anything  about  overtime  under  the  rule  of  the  telegraphers’  agreement,  but 
that  he  made  the  claim  as  a result  of  not  having  been  promoted  to  the  position 
of  train  dispatcher. 

The  carrier  claims  that  had  Mr.  Blackwell  or  his  predecessor  called  attention 
to  the  fact  that  this  particular  position  was  entitled  to  one  hour  overtime  under 
paragraph  (a),  article  10  of  the  telegraphers’  agreement,  the  hours  would 
have  been  changed  the  same  as  was  done  after  receipt  of  Mr.  Blackwell’s  letter 
of  January  1,  1922 ; also  that  as  Mr.  Blackwell  did  not  comply  with  paragraph 
(c)  of  article  10  he  is  not  entitled  to  the  allowance  of  one  hour  overtime,  and 
that  there  is  no  equity  in  the  claim,  particularly  as  no  service  was  performed 
during  the  time  for  which  Mr.  Blackwell  is  now  claiming  a penalty  payment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3335.— DOCKET  3539 

Chicago,  III.,  April  16,  1925 

American  Train  Dispatchers’  Association  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  W.  H.  Thomas,  train  dis- 
patcher, should  be  paid  for  the  monetary  loss  sustained  account  of 
being  displaced  from  the  position  of  third-trick  relief  dispatcher  on 
the  Trenton  division  by  a junior  employee. 

Statement. — The  employees  involved  in  this  dispute  are  W.  H. 
Thomas  and  W.  N.  Keisling.  Mr.  Thomas  was  appointed  as  train 
dispatcher  on  October  1,  1917,  and  Mr.  Keisling  on  October  3,  1917. 
Mr.  Thomas  first  worked  as  a dispatcher  on  October  15, 1917,  and  Mr. 
Keisling  on  November  4,  1917.  Mr.  Keisling  qualified  over  the  en- 
tire division  upon  which  they  were  employed  on  February  14,  1918, 
and  Mr.  Thomas  on  April  18,  1919.  On  January  18,  1921,  Mr. 
Thomas,  at  that  time  employed  as  third-trick  relief  dispatcher,  was 
notified  that  he  would  be  assigned  to  the  position  of  copy  operator 
on  the  first  trick,  and  on  January  19, 1921,  Mr.  Keisling  was  assigned 
to  the  position  of  third-trick  relief  dispatcher.  Mr.  Keisling  held 
the  position  until  May  27,  1921,  on  which  date  he  was  killed  in  an 
accident,  and  immediately  thereafter  Mr.  Thomas  was  restored  to 
the  position. 


714 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3336] 


Tlie  employees  contend  that  the  displacing  of  Mr.  Thomas  by  a 
junior  dispatcher  was  improper  and  that  he  should  be  reimbursed 
for  the  wage  loss  sustained.  Th§  claim  was  brought  under  a regula- 
tion promulgated  by  the  United  States  Railroad  Administration, 
reading  as  follows: 

It  is  not  possible  to  lay  down  a definite  seniority  rule  because  ability  and 
merit  are  of  paramount  importance  in  this  highly  responsible  work,  and  in 
any  event  must  govern ; but  where  the  ability  and  merit  of  two  men  is  equal, 
the  choice  of  positions,  either  within  the  same  office  or  between  different  dis- 
patching offices  of  a division,  so  far  as  possible  should  be  determined  upon  the 
basis  of  seniority. 

The  carrier’s  answer  to  the  employees’  ex  parte  submission  is 
quoted  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  board  the  carrier  was  represented  at  the  hear- 
ing in  this  case  for  the  purpose  of  furnishing  Rny  information  desired 
by  the  board. 

The  representative  of  the  carrier  stated  that  Mr.  Keisling,  on 
February  14,  1918,  by  qualifying  over  the  entire  division  prior  to 
Mr.  Thomas,  became  the  senior  man ; that  he  had  been  so  considered 
since  that  date,  and,  consequently,  was  entitled  to  preference  in  the 
reduction  in  force;  and  that  under  the  regulation  in  question  the 
carrier  had  plenary  right  to  make  or  unmake  dispatchers  because 
of  their  work. 

Opinion. — The  Railroad  Labor  Board  finds  from  the  record  that 
Mr.  Thomas  enjoyed  a substantial  seniority  over  Mr.  Keisling  as  a 
train  dispatcher;  that  he  was  thoroughly  competent  as  a train  dis- 
patcher, as  was  evidenced  by  his  being  placed  back  on  the  job 
immediately  following  Mr.  Keisling’s  demise ; and  that  in  the  interim 
he  was  evidently  in  line  for  any  vacancy  in  the  ranks  of  train  dis- 
patcher in  the  division  in  question. 

Full  consideration  has  been  given  the  claim  made  by  the  carrier 
of  exercise  of  prerogative  authorized  by  United  States  Railroad  Ad- 
ministration practice. 

Decision. — Based  on  the  evidence  submitted,  the  Railroad  Labor 
Board  decides  that  the  claim  of  the  employees  is  sustained. 


DECISION  NO.  3336. — DOCKET  3292 
Chicago , III.,  April  16,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri- 

Kansas-Texas  Lines 

Question— Claim  of  Passenger  Conductor  P.  Downs  and  crew  for 
454  miles  on  account  of  not  having  been  called  for  their  regular 
assignment,  Sedalia,  Mo.,  to  St.  Louis,  Mo.,  and  return,  March  15, 
1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position—  Conductor  Downs  and  crew  are  regularly  assigned  to 
passenger  service  between  Sedalia  and  St.  Louis,  a distance  of  227  miles, 
handling  train  No.  6 out  of  Sedalia  and  train  No.  5 out  of  St.  Louis.  Con- 
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ductor  Ferrell  and  crew  are  assigned  to  handle  train  No.  4 out  of  Sedalia  and 
train  No.  3 out  of  St.  Louis. 

On  March  15,  train  No.  6 was  due  out  of  Sedalia  at  12.55  a.  m.  On  account 
of  high  water  train  No.  4 arrived  12  hours  or  more  late,  was  consolidated  with 
train  No.  6 at  Sedalia,  and  run  to  St.  Louis  via  Missouri  Pacific  Railroad  with 
Conductor  Ferrell  in  charge,  who  also  handled  Conductor  Downs’s  run,  train 
No.  5,  out  of  St.  Louis. 

Conductor  Downs  and  crew  were  not  called  for  their  run,  which  resulted  in 
their  losing  a round  trip  between  Sedalia  and  St.  Louis,  or  454  miles,  for 
which  claim  was  made,  but  denied.  The  carrier  contends  that  because  Con- 
ductor Downs  and  crew  earned  in  excess  of  the  monthly  guarantee,  there  is 
nothing  due  them  for  the  round  trip  lost. 

Article  31  of  the  general  regulations  reads,  in  part,  as  follows : 

“(e)  If  regular  assigned  trainmen  are  not  called  for  their  runs  and  lose  the 
trip,  they  will  be  paid  for  all  time  or  mileage  made  by  their  turn.” 

The  employees  contend  that  the  claim  of  Conductor  Downs  and  crew  for  454 
miles  made  by  their  turn  is  sustained  by  article  31  ( e ) on  account  of  their  not 
being  called  for  their  run. 

Carrier's  position. — Conductor  Downs  is  a member  of  two  crews  assigned  to 
passenger  service  on  trains  5 and  6,  operating  between  Sedalia  and  St.  Louis, 
a distance  of  227  miles.  The  crew  working  out  of  Sedalia  on  train  No.  6, 
March  15,  at  1.30  a.  in.,  arrives  in  St.  Louis  at  7.50  a.  m.,  leaves  St.  Louis  on 
return  to  Sedalia  on  No.  5 at  9 p.  m.,  and  arrives  in  Sedalia  at  2.30  a.  m., 
March  16.  The  crew  repeats  this  performance  for  six  trips  and  then  lays  over 
one  round  trip,  which  is  covered  by  swing  men,  the  other  crew  following  in 
rotation.  Trains  3 and  4 are  also  operated  between  the  same  points  by  another 
assignment  of  two  crews. 

This  crew  was  due  out  of  Sedalia  on  train  No.  6 March  15,  but  on  account 
of  washout  trouble  train  No.  4 was  consolidated  with  train  No.  6 and  detoured 
over  the  Missouri  Pacific  Railroad  tracks  to  St.  Louis.  The  crew  for  No.  4 
stood  first  out  and  was  used  to  handle  the  consolidated  trains.  Conductor 
Downs  was  held  at  Sedalia,  his  home  terminal,  and  filled  his  regular  assigned 
run  on  the  next  trip  out,  which  caused  him  to  lose  one  round  trip  of  454  miles. 
In  this  particular  case  the  conductor  made  24  trips  in  his  regular  assignment, 
or  a total  of  5,448  miles  for  the  month ; consequently  he  made  and  was  paid 
the  guarantee  provided  in  section  (a),  article  6,  of  the  current  agreement,  and 
there  is  no  further  allowance  due  him. 

Article  6 reads,  in  part,  as  follows : 

“(a)  Regularly  assigned  passenger  trainmen  who  are  ready  for  service  the 
entire  month  and  who  do  not  lay  off  of  their  own  accord  shall  receive  the 
monthly  guarantee  provided  for  in  section  (a)  of  article  1,  exclusive  of  over- 
time, except  that  former  higher  monthly  guarantee  shall  be  preserved. 

“ Extra  service  may  be  required  sufficient  to  make  up  these  guarantees,  and 
may  be  made  between  regular  trips  : may  be  made  on  lay-off  days,  or  may  be 
made  before  or  after  completion  of  the  trip.  If  extra  service  is  made  between 
trips  which  go  to  make  up  a day’s  assignment,  such  extra  service  will  be 
paid  for  on  the  basis  of  miles  or  hours,  whichever  is  the  greater,  with  a 
minimum  of  one  hour.  Extra  service  before  or  after  the  completion  of  a 
day’s  work  will  pay  not  less  than  the  minimum  day. 

“ The  basis  of  pay  for  extra  service  apply  only  in  making  up  the  guarantees. 
After  guarantees  are  absorbed,  schedule  provisions  for  extra  service  apply.” 

This  rule  was  copied  word  for  word  from  Article  IV  of  Supplement  25  to 
General  Order  No.  27  and  accepted  by  the  men  in  its  entirety,  which  we  con- 
tend is  mandatory  and  supersedes  all  rules  in  conflict  therewith.  Our  former 
guarantee  was  $187.  This  was  increased  under  Decision  No.  2 to  $217,  and 
decreased  under  Decision  No.  147  to  $199.  Under  article  6 (a)  the  conductor 
involved  in  this  case  would  be  entitled  to  receive  a guarantee  of  $199  a month, 
and  in  support  of  this  statement  we  quote  paragraph  (ft),  Article  XXI  of  Sup- 
plement 25,  in  part,  as  further  strengthening  our  position : 

“ (6)  Rates  of  pay  in  road  or  yard  service,  which  are  not  affected  by 
Article  IX,  and  which  are  higher  than  those  herein  provided,  shall  not  be 
reduced,  and  money  monthly  guarantees  in  passenger  service  shall  be  pre- 
served as  per  section  ( a ) of  Article  IV.” 

Claim  was  presented  by  the  employees,  under  the  provisions  of  paragraph 
(e)  of  article  31,  for  the  total  mileage  of  the  assignment,  or  5,902  miles, 
which  we  decline  for  the  reason  that  Conductor  Downs  made  5,448  miles 
during  the  month  and  which  exceeded  the  money  guarantee  of  $199. 
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In  further  justification  of  our  refusal  to  allow  this  claim,  we  wish  to  state 
that  paragraph  (e)  of  article  31  has  no  bearing  on  this  case  whatever,  and 
that  that  paragraph  provides  only  for  the  payment  of  time  lost  by  crews  when 
not  called  in  their  turn.  In  this  instance  the  run  was  annulled,  therefore,  the 
article  is  void  of  application;  furthermore,  paragraph  (e)  of  article  31  is  in 
conflict  with  Supplement  25  and  for  that  reason  is  superseded  by  the  money 
monthly  guarantee  provided  in  paragraph  (u)  of  article  6. 

In  this  case  the  organizations  are  contending  for  an  assignment  guarantee, 
which  is  in  conflict  with  the  money  monthly  guarantee  established  by  the 
United  States  Railroad  Administration.  We  recognize  that  if  the  crew  is  not 
given  sufficient  assignment  to  make  the  money  monthly  guarantee,  the  carrier 
would  be  required  to  make  up  the  deficiency,  but  in  this  case  more  than  the 
guarantee  was  made  and  there  is  no  obligation  on  the  part  of  the  carrier  to 
pay  this  conductor  for  service  not  performed. 

Decision .- — Under  the  facts  and  circumstances  in  this  case  which 
fairly  disclose  that  the  annullment  of  the  run  in  question  was  caused 
by  an  act  beyond  the  control  of  the  carrier,  that  is,  a washout,  the 
Railroad  Labor  Board  decides  that  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  3337.— DOCKET  3383 

Chicago,  III.,  April  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Ann  Arbor  Railroad  Co. 

Question.- — Protest  of  the  employees  against  the  carrier’s  chang- 
ing the  classification  and  rate  of  pay  of  C.  O.  Taylor  from  inside 
hostler  to  engine  watchman. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Mr.  Taylor  was  employed  as  hostler  at  Mount  Pleas- 
ant, Mich.,  September  14,  1914.  On  May  1,  1916,  he  was  examined,  and  quali- 
fied to  handle  engines  on  the  main  line  if  his  duties  as  hostler  required  it. 
Main-line  movements  are  seldom  made,  and  during  Federal  control  he  was 
rated  as  inside  hostler,  and  continued  as  such  until  June  1,  1922,  when  he 
was  classified  as  engine  watchman.  No  roundhouse  is  maintained  at  this 
point,  and  this  one  hostler  cares  for  all  engines  except  in  winter,  when  an 
additional  hostler  is  used  on  an  additional  assignment. 

The  hostler  is  required  to  handle  engines,  moving  them  first  out,  and  any 
other  movements  required  such  as  changing  engines  or  assisting  passenger 
trains  to  the  main  line.  The  actual  time  consumed  in  moving  engines  would 
not  exceed  30  minutes  on  each  tour  of  duty,  the  balance  of  time  is  consumed 
in  cleaning  and  knocking  fires  and  work  of  like  character. 

For  the  10-month  period  from  June  1,  1922,  to  April  1,  1923,  70  engines 
were  dispatched  per  month.  The  hostler  had  charge  of,  and  was  held  re- 
sponsible for,  the  engines  85  per  cent  of  each  tour  of  duty. 

We  have  no  rules  covering  the  duties  of  hostlers.  It  is  our  position  that 
when  required  to  move  engines  the  hostlers’  rate  shall  obtain,  and  that  the 
carrier  was  not  justified  in  changing  the  classification  as  long  as  the  same 
character  of  work  is  required. 

Carrier's  position. — This  man  is  not  a hostler  of  any  sort ; he  is  nothing 
more  than  an  engine  watchman,  which  position  is  covered  by  our  agreement 
with  the  maintenance-of-way  organization. 

Mr.  Taylor  is  located  at  a point  other  than  a division  terminal,  where  there 
is  no  supervision,  and  no  maintenance  work  performed.  Under  agreement  with 
the  maintenance-of-way  organization  engine  watchmen  are  paid  2 cents  an 
hour  in  excess  of  the  trackmen’s  rate  at  the  point  employed,  and  this  is  in 
accordance  with  the  orders  of  the  Railroad  Labor  Board. 

Other  roads  in  the  same  territory  pay  engine  watchmen  at  such  points  a 
monthly  salary,  ranging  from  $100  to  $125  a month,  and  rate  them  as  engine 
watchmen  whose  work  is  intermittent. 
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The  Ann  Arbor  Railroad  Co.  contends  that  the  Brotherhood  of  Locomotive 
Engineers  and  the  Brotherhood  of  Locomotive  Firemen  and  Enginemen  do 
not  represent  Mr.  Taylor,  and  that  the  board  should  therefore  not  consider 
submission  on  the  part  of  any  employee  not  properly  represented. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position  of 
the  employees  is  sustained. 


DECISION  NO.  3338.— DOCKET  3386 

Chicago , III.,  April  16,  1025 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Boston  & Maine  Railroad 

Question. — Claim  of  the  employees  that  Leon  W.  Brown  should 
be  paid  the  higher  rate  of  the  position  of  yard  clerk  for  the  3-hour 
period  that  he  held  that  position  each  day  from  March  7,  1921,  to 
January  20,  1923. 

Statement. — The  joint  submission  contains  the  following: 

Statement  of  facts. — Commencing  March  27,  1921,  Mr.  Brown,  employed  as 
a clerk  in  the  freight  office  at  North  Adams,  Mass.,  was  assigned  to  a yard 
clerk’s  position  in  the  yard  at  that  point  for  a period  of  three  hours  daily 
from  7 a.  m.  until  10  a.  m.  The  remainder  of  the  day,  or  five  hours,  he 
worked  on  the  position  in  the  freight  office  to  which  he  had  devoted  the 
entire  8-hour  assignment  prior  to  March  7,  1921.  This  arrangement  continued 
until  January  20,  1923.  During  this  period  there  was  a difference  of  from  5 
cents  to  68  cents  a day  between  the  two  positions  covered  by  Mr.  Brown,  as 
is  shown  by  the  following  table : 


Office 

clerk 

Yard 

clerk 

Mar.  7,  1821,  to  June  30,  1921. 

$5. 10 

$5.  78 

July  1,  1921,  to  Dec.  15,  1921 

4.  62 

5.  30 

Dec.  16,  1921,  to  June  30,  1922 

4.  62 

4.67 

July  1,  1922,  to  Jan.  20,  1923 

4.38 

4.43 

Mr.  Brown  has  been  paid  for  all  time  worked  at  the  daily  rate  of  the  office 
clerk,  whereas  the  clerks’  committee  contends  that  he  should  have  been  paid 
the  higher  rate  of  the  yard  clerk  for  the  3-hour  period  that  he  held  that  posi- 
tion each  day  from  March  7,  1921,  to  January  20,  1923. 

Employees'  position. — It  is  our  contention  that  Mr.  Brown  should  have 
been  paid  the  higher  rate  of  the  yard  clerk  for  the  3-hour  period  that  he  held 
that  position  each  day  from  March  7,  1921,  to  January  20,  1923,  in  accord- 
ance with  rule  72  of  the  national  agreement  negotiated  between  the  Director 
General  of  Railroads  and  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees,  effective  January  1,  1920, 
general  rule  18  of  the  temporary  agreement  between  the  Boston  & Maine 
Railroad  and  this  brotherhood,  effective  July  1,  1921,  and  general  rule  20  of 
the  agreement  of  the  Boston  & Maine  Railroad  and  this  brotherhood,  effec- 
tive January  1,  1923.  The  rule  in  question  reads  as  follows  and  is  identical 
in  eachf  of  the  three  agreements : 

“ Employees  temporarily  or  permanently  assigned  to  higher-rated  positions 
shall  receive  the  higher  rates  while  occupying  such  positions ; employees 
temporarily  assigned  to  lower-rated  positions  shall  not  have  their  rates  re- 
duced. A ‘ temporary  assignment  ’ contemplates  the  fulfillment  of  the  duties 
and  responsibilities  of  the  position  during  the  time  occupied,  whether  the 
regular  occupant  of  the  position  is  absent  or  whether  temporary  assignee 
does  the  work  irrespective  of  the  presence  of  the  regular  employee.  Assist- 
ing a higher-rated  employee  due  to  a temporary  increase  in  the  volume  of 
work  does  not  constitute  a temporary  assignment.” 
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Mr.  Brown  fulfilled  the  duties  and  responsibilities  of  the  higher-rated  posi- 
tion of  yard  clerk  during  the  time  he  occupied  the  position. 

Carrier's  position. — Clerks  are  paid  on  the  daily  basis  in  accordance  with 
rule  66  of  Decision  No.  630.  (Ill,  R.  L.  B.  34.)  Freight  oflBce  and  yard  of- 
fice clerks  on  the  Boston  & Maine  Railroad  have  been  so  paid  for  10  years  or 
more. 

It  is  not  and  never  has  been  the  practice  to  pay  two  different  rates  of  pay 
for  the  same  tour  of  clerical  duty;  to  do  so  would  be  equivalent  to  placing 
clerks  on  an  hourly  basis. 

Rules  40  and  48  of  the  agreement  effective  January  1,  1923,  and  rule  4 of 
Decision  No.  630,  all  defining  duties  of  a clerk,  show  that  an  employee  must 
devote  at  least  50  per  cent  of  time  regularly  to  clerical  duties.  It  has  been  the 
practice  in  classifying  employees  and  fixing  rates  of  pay  to  have  the  work 
which  regularly  consumed  a majority  of  the  time  of  a regular  tour  of  duty 
govern,  and  we  believe  such  a practice  to  be  fair. 

If  it  is  proper  in  this  case  to  split  up  the  day  and  pay  five  hours  at  one 
rate  and  three  hours  at  another  rate,  it  must  be  proper  in  other  cases  to  pay 
hours  worked  as  clerk  at  clerks’  rate  and  hours  worked  as  messenger,  caller, 
or  in  some  other  capacity  at  the  established  rate  for  such  work. 

The  rule  quoted  in  the  employees’  position,  which  is  the  same  as  rule  72  of 
Decision  No.  630,  is  not,  in  our  opinion,  applicable  to  the  situation  covered  by 
this  dispute,  as  it  is  absolutely  impracticable  to  pay  two  or  more  rates  to 
clerks  for  the  same  tour  of  duty,  based  on  the  work  performed  being  similar 
in  character  to  that  of  full-time  positions ; to  illustrate : there  may  be  at  a 
freight  station  one  yard  clerk,  one  billing  clerk,  and  one  claim  and  O.  S.  and 
D.  clerk,  besides  several  others.  The  volume  of  business  increases  so  that 
each  of  these  three  jobs  has  somewhat  more  work  than  can  be  properly  per- 
formed, and  an  additional  clerk  is  put  on  to  help  all  three.  We  do  not  con- 
sider it  proper  to  pay  the  additional  clerk  part  of  the  day  at  the  yard  clerks' 

rate,  part  at  the  bill  clerks’  rate,  and  the  balance  at  the  rate  of  the  claim  and 
O.  S.  and  D.  clerk.  However,  as  section  6 of  Decision  No.  630  states,  the 
rules  contained  therein  are  new  rules  adopted  by  the  Railroad  Labor  Board, 
and  it  (the  board)  will  decide  the  meaning  and  intent;  we  will  offer  no  more 
on  this  feature. 

Reference  is  made  to  Decision  No.  1706  of  Railroad  Labor  Board  (IV,  R. 
L.  B.,  226),  dispute  between  the  clerks’  organization  and  the  American  Rail- 
way Express  Co.,  in  which  it  seems  to  us  the  same  principle  is  involved 

and  in  which  case  the  claim  of  the  employees  was  denied. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3339.— DOCKET  3387 

Chicago,  III.,  April  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Western  Maryland  Railway  Co. 

Question. — Claim  for  local  rates  of  pay  for  engineer  and  firemen 
on  shuttle  train  between  Baltimore,  Md.,  and  Emory  Grove,  Md. 
Statement. — The  following  is  quoted  from  the  submission  : 

Joint  statement  of  facts. — In  the  present  agreement  with  enginemen,  the 
traveling  switchers’  rule  reads,  in  part,  as  follows : 

“ Traveling  switchers  to  be  paid  through-freight  rates  according  to  class  of 
engine  used.” 

The  engineer  and  fireman  on  the  traveling  switch  train  in  question  are  paid 
through-freight  rates. 

Employees'  position. — This  is  a shuttle  train  between  Baltimore  and  Emory 
Grove  picking  up  and  setting  off  cars  at  three  or  more  places.  This  turn 
has  heretofore  paid  the  local -freight  rate  and  is  now  paid  a through-freight 
rate.  The  conductor  is  paid  the  local-freight  rate,  while  the  trainmen  are  paid 
the  yard  rate  of  pay. 
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“Article  IX,  paragraph  (a)  of  Supplement  24  to  General  Order  No.  27,  and 
answer  to  paragraph  (a)  of  Interpretation  2 to  Supplement  24,  provide  that 
when  either  member  of  a crew  is  paid  the  higher  rate,  the  entire  crew  shall 
receive  not  less  than  the  same  rate  applicable  to  either  member  of  the  crew ; 
also  question  8 of  Interpretation  2 to  Supplement  No.  24  which  reads  as 
follows : 

“ Question  8. — What  rates  shall  apply  to  engineers  and  firemen  where,  under 
schedule  provisions  or  accepted  practices,  conductors  and  trainmen  receive 
local  freight  rates? 

“ Decision. — Where  under  schedule  rules  or  accepted  practices  a part  of  the 
crew  receives  local  rates  the  entire  crew  will  receive  not  less  than  the  local 
rates.” 

This  crew  is  not  classed  as  a “ traveling  switcher,”  as  the  agreement  between 
the  carrier  and  the  employees  only  specifies  one  “ traveling  switcher,”  which 
is  known  as  the  “ Fulton  switcher,”  and  wrhich  does  work  only  in  the  Baltimore 
terminal.  The  shuttle  train  which  we  are  referring  to  runs  13  miles  beyond 
the  Baltimore  terminal. 

Carrier's  position. — The  run  referred  to  in  the  question  as  “ shuttle  train  be- 
tween Baltimore  and  Emery  Grove  ” is  really  a traveling  switch  train  and  is 
designated  as  such.  The  board  will  note,  by  referring  to  the  joint  statement 
of  facts  that  traveling  switch  trains  are  to  be  paid  through-freight  rates  accord- 
ing to  class  of  engine  used. 

The  shuttle  train  performs  practically  the  same  kind  of  work  as  the  so-called 
“ Fulton  traveling  switcher,”  which  is  included  in  the  engineers'  and  firemen's 
agreements  as  such,  and  which  it  is  specified  shall  be  paid  through-freight 
rates.  In  view  of  this,  we  therefore  take  the  position  that  since  the  Fulton 
switch  service  is  established,  if  necessary,  in  order  to  take  care  of  additional 
switching,  we  have  the  right  to  add  one  or  more  crews  in  this  service  as 
required  to  handle  the  business. 

Section  (a),  Article  IV  of  Supplement  24  to  General  Order  No.  27,  provides 
that  “ * * * Engineers,  firemen,  and  helpers  in  * * * mine  run  or 

roustabout  * * * service  * * * ” shall  be  paid  through-freight  rates. 

The  service  in  question  is  practically  roustabout  service  and  would,  therefore, 
carry  the  through-freight  rate  of  pay  as  provided  for  in  section  (a),  Article 
IV  of  Supplement  24. 

The  traveling  switch  train  in  question  does  not  load  or  unload  package  freight 
between  the  points  involved,  and  in  view  of  the  foregoing,  it  is  our  opinion 
that  the  proper  rate  of  pay  has  been  applied  to  the  engineer  and  fireman  on 
the  run  in  question. 

With  regard  to  the  contention  of  the  employees  wherein  they  claim  that  under 
question  8,  section  (a)  of  Article  IX,  Interpretation  2 to  Supplement  No.  24,  it 
is  provided  that  where  any  member  of  a crew  is  paid  the  higher  rate  the  entire 
cre\tf  shall  receive  not  less  than  the  same  rate  applicable  to  any  member  of  the 
crew,  it  is  the  carrier’s  contention  that  Article  IX  of  Supplement  24  applies 
only  to  runs  that  were  formerly  paid  on  monthly,  daily,  and  trip  bases  and 
to  branch  lines.  The  uniform  classification  of  Article  IV  was  intended  to 
govern  the  rate  of  pay  for  services  mentioned  therein,  and  question  8 of  In- 
terpretation 2 to  Supplement  24  covers  only  converted  runs  coming  under 
Article  IX,  which  condition  does  not  apply  to  the  shuttle  train  in  question 
inasmuch  as  it  has  always  been  paid  the  mileage  rate  and  has  never  been  paid 
on  a monthly,  daily,  or  trip  basis,  and  therefore  comes  under  the  provision 
of  and  takes  the  rates  of  pay  provided  by  Article  IV  of  Supplement  24. 

It  is  our  further  contention  that  had  it  been  the  intent  of  Interpretation  2 
to  Supplement  24  to  grant  the  local  rate  of  pay  to  engine  crews  when  any  mem- 
ber of  a train  crew  receives  local  rates,  question  8 thereof  would  have  been 
placed  under  Article  IV,  under  which  the  service  in  question  is  paid,  and  not 
under  Article  IX,  which  covers  only  runs  formerly  paid  on  a monthly,  daily, 
or  trip  basis,  and  to  branch  lines,  and  which  has  no  application  or  bearing 
whatever  on  the  shuttle-train  service  in  question. 

For  the  above  reasons,  the  carrier  contends  that  the  proper  rates  of  pay  are 
now  being  applied  to  the  engineer  and  fireman  on  the  run  in  question,  and  that 
under  the  various  rulings  of  the  United  States  Railroad  Administration  they 
are  not  entitled  to  the  local  rate  of  pay  as  claimed. 

decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 
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DECISION  NO.  3340.— DOCKET  3388 

Chicago,  III.,  April  16,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Western  Maryland  Railway  Co. 

Question . — Dispute  relative  to  the  question,  “ Does  Supplement  24 
to  General  Order  No.  27  abrogate  the  special  agreement  made  for 
the  payment  of  through-freight  rate  of  pay  for  firemen  on  passenger 
trains  Nos.  17  and  22?  ” 

Statement, — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Prior  to  the  effective  date  of  Supplement  24  to 
General  Order  No.  27,  it  was  agreed  between  the  carrier  and  the  employees 
representing  the  firemen,  on  account  of  passenger  trains  Nos.  17  and  22  turn- 
around service  handling  a milk  car,  to  pay  the  fireman  on  this  turn-around 
passenger  service  the  through-freight  rate. 

Subsequent  to  the  effective  date  of  Supplement  24,  the  payment  of  through- 
freight  rate  for  the  fireman  on  this  run  was  discontinued,  and  the  fireman 
was  compensated  as  a passenger  fireman  in  accordance  with  sections  (a)  and 
(&),  Article  I,  of  Supplement  24. 

The  carrier  contends  that  the  continuance  of  the  payment  of  through-freight 
rate  was  in  conflict  with  the  provisions  of  Supplement  24  in  paying  the 
through-freight  rate  instead  of  the  method  of  payment  and  rate  established 
for  passenger  service  in  Supplement  24. 

The  employees  contend  that  the  freight  rate  paid  the  fireman  on  this  pas- 
senger run  was  a special  allowance  and  was  not  discontinued  by  Supplement  24. 

Employees'  position. — It  was  agreed  by  the  carrier  and  the  employees  to  pay 
through-freight  rates  to  the  firemen  on  trains  Nos.  17  and  22  because  these 
trains  handle  on  an  average  of  6,500  gallons  of  milk  and  an  average  of  60 
passengers ; they  also  handle  two  milk  cars,  one  passenger  car,  and  one  com- 
bination car ; and  therefore  we  ask  for  the  pay  to  be  restored  as  heretofore 
and  for  back  pay  from  the  time  reduction  was  made. 

Carrier's  position. — Trains  Nos.  17  and  22  operate  as  follows : Train  No.  22 
leaves  Union  Bridge,  Md.,  at  6.25  a.  m.  and  arrives  at  Baltimore,  Md.,  at 
8.56  a.  m.,  a distance  of  45.4  miles.  Returning  as  train  No.  17,  it  leaves  Balti- 
more at  1.40  p.  m.  and  arrives  at  Union  Bridge  at  4.15  p.  m.  It  is  operated 
as  short  turnaround  passenger  service  and  the  crew  is  compensated  accord- 
ingly. These  trains  are  shown  on  the  time-table  as  passenger  trains  and  have 
always  been  operated  as  such,  and,  as  shown  in  the  joint  statement  of  facts, 
they  also  handle  milk  cars.  The  following  is  usually  the  consist  of  the  train : 
Two  milk  cars,  one  passenger  car,  one  combination  car.  The  cars  used  to  carry 
the  milk  are  straight  baggage  cars. 

Prior  to  the  effective  date  of  General  Order  No.  27,  issued  by  the  United 
States  Railroad  Administration  January  1,  1918,  it  was  agreed  between  the 
carrier  and  the  committee  representing  the  firemen,  on  account  of  passenger 
trains  Nos.  17  and  22  in  turnaround  service  handling  a milk  car,  to  pay  the 
fireman  on  this  turnaround  passenger  service  the  through-freight  rate. 

Subsequent  to  the  effective  date  of  Supplement  15  to  General  Order  No.  27, 
the  payment  of  through-freight  rate  for  fireman  on  this  run  was  discontinued, 
and  the  fireman  was  compensated  as  passenger  fireman  in  accordance  with 
sections  {a)  and  (Z>),  Article  I,  of  Supplements  15  and  24,  and  in  accordance 
with  the  provisions  of  Article  II,  which  reads  as  follows : 

“One  hundred  miles  or  less  (straightaway  or  turnaround)  five  hours  or  less, 
except  as  provided  in  Article  III,  section  (a),  shall  constitute  a day’s  work; 
miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rate  provided,  according 
to  class  of  engine.” 

Section  (a),  Article  XXII,  of  Supplement  15  to  General  Order  No.  27,  reads 
as  follows : 

“( a ) Rules  for  overtime  and  working  conditions  which  are  in  conflict  with 
any  of  the  provisions  of  this  order,  but  no  others,  shall  be  changed  to  conform 
to  the  provisions  hereof.” 

The  carrier  reiterates  the  assertion  made  in  the  joint  statement  of  facts  thai 
the  payment  of  through-freight  rates  to  the  fireman  on  passenger  run  in  ques- 
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tion  conflicts  with  the  basis  of  pay  provided ^or  in  sections  (a)  and  (6),  Article 
I.  of  Supplements  15  and  24,  and  that  the  rate  paid  this  fireman  should  con- 
form therewith. 

The  fireman  on  this  run  was  paid  the  through-freight  rate  and  prorata 
overtime  for  all  time  in  excess  of  eight  hours,  while  the  engineer  and  train 
crew  were  paid  the  passenger  rate,  and  passenger  working  conditions  obtained. 
In  other  words,  the  fireman  was  on  a continuous-time  basis  which  created  a 
different  method  of  payment  for  passenger  service  when  compared  with  the 
method  used  in  compensating  the  engineer  and  train  crew;  further,  the 
proportion  of  difference  between  the  monthly  compensation  the  engineer  on 
this  run  received  and  the  monthly  compensation  paid  the  fireman  on  this  run 
created  an  unequal  differential  as  between  their  respective  earnings  compared 
to  other  engineers  and  firemen  employed  in  the  same  class  of  service. 

By  referring  to  the  joint  statement  of  facts,  it  will  be  noted  that  the  through- 
freight  rate  of  pay  was  applied  to  the  fireman  on  this  run  because  of  the  fact 
that  the  train  carried  a milk  car.  Section  (a),  Article  IV,  of  Supplements 
Nos.  15  and  24,  provides  for  the  through-freight  rate  of  pay  to  “ trains  estab- 
lished for  the  exclusive  purpose  of  handling  milk.”  In  view  of  this  language 
it  was  the  evident  thought  of  the  framers  of  the  supplement  that  the  through- 
freight  rate  would  apply  only  to  “ trains  established  for  the  exclusive  purpose 
of  handling  milk  ” and  the  through-freight  rate  would  not  apply  to  employees 
n passenger  service  on  trains  which  may  carry  a car  or  so  for  this  purpose. 

In  view  of  the  foregoing  the  carrier  contends  that  the  position  it  has  taken 
in  paying  the  fireman  on  the  run  in  question  passenger  rates  instead  of  through- 
freight  rates,  as  per  the  provisions  of  Supplements  15  and  24,  is  correct. 

Opinion. — Supplement  24  to  General  Order  No.  27  provides  rates 
of  pay  for  firemen  in  passenger  service  which  should  apply  in  this 
case. 

Decision. — Yes. 


DECISION  NO.  3341.— DOCKET  3390 

Chicago,  III.,  April  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Boston  & Maine  Railroad 

Question. — Dispute  regarding  the  application  of  Decision  No. 
1621.  (IV,  R.  L.  B.  116.) 

Statement. — This  dispute  was  jointly  submitted  to  the  Railroad 
Labor  Board  for  decision,  and  the  statement  of  facts  and  contentions 
of  both  parties  as  contained  in  the  statement  are  quoted  as  follows : 

Statement  of  facts. — Following  the  issuance  of  Decision  No.  1621,  effective 
March  1,  1923,  the  carrier  and  the  clerks’  committee  held  conferences  for  the 
purpose  of  setting  up  interpretations  of  the  proper  application  of  this  decision. 
These  conferences  resulted  in  understandings  being  arrived  at,  which  have 
been  promulgated  as  joint  interpretations  by  both  parties  in  the  form  of 
questions  and  answers. 

The  four  questions  and  answers,  however,  contained  in  the  following  letter 
issued  by  the  vice  president  and  general  manager,  under  date  of  May  15, 
1923,  which  letter  concludes  with  the  words,  “ The  answers  have  not  been 
concurred  in  by  the  clerks’  committee,”  are  in  dispute : 

Boston,  May  15,  1923. 

Mr.  Rourke,  Mr.  Folsom,  Mr.  Wiggin,  Mr.  Merrill,  Mr. 

Byron,  Mr.  Towne,  Mr.  Stackpole,  Mr.  Jaycock,  Mr. 

Scott,  Mr.  Rankin,  Mr.  McDonell,  Mr.  Brown,  Mr. 

Ferguson  : 

The  following  interpretations  of  Decision  No.  1621,  United  States  Rail- 
road Labor  Board,  are  issued  by  the  carrier  and  should  be  made  effective 
commencing  at  once. 


722 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3342] 


Question  1—  Is  it  permissible  t(*  use  an  employee  in  some  other  class  of 
service  to  relieve  a clerk  on  his  assigned  day  of  rest,  whether  Sunday  or  some 
other  day? 

Answer. — Yes. 

Question  2. — Is  it  permissible  to  have  spare  or  relief  clerk  cover  positions 
of  clerks  working  various  hours,  such  as  substituting  for  six  clerks,  two  of 
which  work  7 to  4,  two  who  work  3 to  12,  two  wyho  work  11  to  8? 

Answer. — Yes. 

Question  3. — Are  clerks  who  work  on  holidays  other  than  those  enumerated 
in  rule  G4  of  Decision  No.  1621  (rule  67  of  B.  & M.  agreement)  to  be  paid  at 
time  and  one-half  or  at  pro  rata  rate? 

Answer. — At  pro  rata  rate. 

Question  J/. — Are  clerks  who  are  paid  for  holidays  not  worked  to  be  paid 
time  and  one-half  for  any  of  the  seven  specified  holidays  which  they  are  re- 
quired to  work? 

Answer. — Only  when  a holiday  is  regular  day  off  duty  in  seven  and  clerk  is 
required  to  work  on  such  assigned  day  off  shall  time-and-one-half  rate  be  paid. 

The  answers  have  not  been  concurred  in  by  the  clerks’  committee. 

B.  R.  Pollock, 

Vice  Pres,  and  General  Manager, 

Boston  d Main  Railroad. 

Copy  to  H.  D.  Ulrich,  General  Chairman,  Clerks’  Committee. 

Conferences  having  been  held  and  no  agreement  having  been  arrived  at, 
the  matter  is  submitted  to  the  Railroad  Labor  Board  in  accordance  with  the 
transportation  act,  1920. 

Decision. — The  decision  of  the  Railroad  Labor  Board  upon  the 
questions  submitted  is  as  follows : 

Question  1. — No. 

Question  2. — Yes. 

Question  3. — At  pro  rata  rate. 

Question  — Time  and  one-half  shall  be  paid  only  when  holiday 
is  regular  day  off  in  seven  and  clerk  is  required  to  work  on  such  as- 
signed day  off. 


DECISION  NO.  3342.— DOCKET  3394 

Chicago,  III.,  April  II,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  F.  Callaghan,  conductor,  Minnesota  division, 
for  way-freight  or  switch-run  rate  of  pay  on  the  assignment  known 
as  the  “ Rochester  Hill  job,”  Rochester,  Minn. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Callaghan  is  regularly  assigned  to 
what  is  known  as  the  “ Hill  job  ” at  Rochester.  The  assignment  includes 
assisting  trains  over  the  hill  and  placing  sleepers  on  passenger  trains  Nos.  412 
and  517  at  Rochester.  This  assignment  is  compensated  at  through-freight 
rates.  The  employees  claim  that  the  assignment  should  be  compensated  at 
way-freight  or  switch-run  rates. 

Employees'  position. — Conductor  Callaghan  was  regularly  assigned  to  what 
is  known  as  the  “ Rochester  Hill  job  ” by  bulletin.  This  bulletin  outlined 
the  work  that  was  to  be  performed  by  Conductor  Callaghan  or  that  was 
required  by  the  division  officers  otherwise  to  do  the  work,  such  as  shoving 
trains  over  the  ruling  grades  at  that  point,  placing  and  taking  off  sleepers 
and  diners  of  through  passenger  trains,  and  doing  any  station  switching,  such 
as  picking  up  and  placing  cars  at  points  in  Rochester  yard  handy  for  through 
trains  to  fill  out  on,  and  load  and  unload  stock  at  Rochester.  The  perform- 
ing of  such  switching  and  the  great  volume  and  regularity  of  same  being 
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such  that  it  classes  this  run  as  a switch  run,  it  should  be  compensated  for 
at  the  work-train  or  switch-train  rate  as  prescribed  in  rule  41  (a)  of  the 
current  schedule,  here  quoted : 

“Rule  41  (a).  Trains  regularly  scheduled  or  assigned  to  load  or  unload 
way  freight  or  do  station  switching,  or  run  for  switching  purposes  shall  be 
classed  as  way-freight  or  switch  trains,  and  conductors  and  trainmen  shall  be 
compensated  accordingly.”  . 

The  carrier  failed  to  classify  this  run  as  a switch  run,  and  its  failure  to 
do  so  is  the  reason  offered  for  not  allowing  way-freight  or  switch-run  rates 
to  apply  to  this  job.  We  take*  the  position  that  the  provisions  of  the  rule 
are  very  clear.  It  mentions  the  work  performed  by  crews  that  should  warrant 
the  classifying  of  the  run,  and  such  work  is  performed  by  Conductor  Callag- 
han as  mentioned  in  rule  41  (a),  providing  for  the  way-freight  or  switch- 
run  rate. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  the  ‘ ‘Rochester 
Hill  job  ” is  not  regularly  scheduled  or  assigned  to  load  or  unload  way-freight 
or  to  do  station  switching,  or  run  for  switching  purposes ; that  the  work 
required  of  this  assignment  in  placing  sleeping  cars  on  trains  Nos.  412  and 
517  at  Rochester  is  not  work  which  could  be  properly  classified  as  way-freight 
or  switch-run  work;  and  that  Conductor  Callaghan  is  not  entitled  to  way- 
freight  or  switch-run  rate  of  pay  under  the  provisions  of  rule  41  (a)  of  the 
conductors  and  trainmen's  schedule. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3343.— DOCKET  3396 

Chicago,  III.,  April  17,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v,  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Conductor  Curtis,  Minnesota  division,  that 
the  increase  of  $30  a month,  provided  for  in  section  1,  Article  VI  of 
Decision  No.  2 (I,  R.  L.  B.  13)  be  added  to  the  monthly  earnings  on 
his  assignment  instead  of  being  added  to  the  monthly  rates  estab- 
lished in  Supplement  25  to  General  Order  No.  27. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts.— Conductor  Curtis  was  regularly  assigned  to  trains 
Nos.  6 and  507,  operating  between  Winona,  Minn.,  and  Mankato,  Minn.,  daily 
except  Sunday.  On  Sunday  he  was  assigned  to  what  was  known  as  the  St. 
Peter-New  Ulm  run,  Minn. 

Prior  to  January  1,  1919,  this  run  was  classified  as  a second-class  passenger 
run,  carrying  a rate  of  $171.70  a month,  with  extra  compensation  for  Sunday 
service.  Conductor  Curtis  was  allowed  15  days’  vacation  per  annum  with  pay. 
The  average  monthly  earnings  on  the  assignment  prior  to  January  1,  1919, 
taking  into  consideration  the  money  equivalent  of  the  vacation,  was  $208.58. 

Supplement  16  to  General  Order  No.  27  established  a rate  of  $180  a month 
for  all  passenger  conductors  for  a 30-day  month,  which  rate  was  continued 
under  the  provisions  of  Supplement  25.  effective  December  1,  1919. 

Section  (a),  Article  IV  of  Supplements  Nos.  16  and  25  provided,  in  part,  as 
follows : 

“ Regularly  assigned  passenger  trainmen  who  are  ready  for  service  the  en- 
tire month  and  who  do  not  lay  off  of  their  own  accord  shall  receive  the  monthly 
guaranty  provided  for  in  section  (a)  of  Article  I,  exclusive  of  overtime,  except 
that  former  higher  monthly  guarantees  shall  be  preserved  * * 

Question  45  of  Interpretation  1 to  Supplement  16  and  question  41  of  Inter- 
pretation 1 to  Supplement  25,  and  decisions  thereon,  provide  that — 

“ On  certain  roads  where  passenger  conductors  have  been  paid  monthly  rates 
a vacation  of  15  days  yearly  with  pay  has  been  allowed.  In  fixing  their  rates 
the  money  equivalent  of  the  15  days  was  deducted  from  the  going  rate  in  the 
territory  for  like  service.  Are  these  vacations  continued  under  this  supple- 
ment, and  if  so,  may  the  money  equivalent  of  the  15  days  be  deducted  from  the 
guarantees  provided  by  this  supplement? 
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“ Decision. — Vacations  with  pay  are  eliminated.  Tlie  money  equivalent  of 
such  vacations  at  former  rates  should  be  added  to  former  money  monthly 
guarantees,  and  where  they  are  higher  than  the  guarantees  provided  by  Arti- 
cle I (a)  they  should  be  preserved.” 

Article  VI  of  Decision  No.  2 of  the  Railroad  Labor  Board,  reads  as  follows : 

“Add  to  the  rates  established  by  or  under  the  authority  of  the  United  States 
Railroad  Administration  for  each  of  the  hereinafter-named  classes  the  follow- 
ing amounts  per  mile,  per  day,  or  per  month,  as  the  case  may  be,  except  in 
section  4,  as  noted : 

“ ‘ Sec.  1..  Passenger  service. — Conductors,  67  cents  per  mile,  $1  per  day, 
$30  per  month  * * ” 

The  carrier  added  the  increase  authorized  in  section  1 of  Article  VI  to  the 
monthly  guaranteed  rate  of  $180  as  established  in  Supplements  16  and  25. 

The  employees  claim  that  the  increase  authorized  in  section  1 of  Article  VI 
should  be  applied  to  the  average  monthly  earnings  of  the  assignment,  based  on 
former  monthly  guarantees  when  such  earnings  are  in  excess  of  the  rate  estab- 
lished in  Supplements  16  and  25. 

Decision. — The  Railroad  Labor  Board  decides  that  the  increase  of 
$30  a month,  as  specified  in  section  1,  Article  VI,  of  Decision  No.  2, 
should  have  been  added  to  the  recognized  rate  of  pay  for  week-day 
service.  It  was  not  the  intention  of  Decision  No.  2 to  change  the 
practice  of  payment  for  Sunday  service. 


DECISION  NO.  3344.— DOCKET  3397 

Chicago,  III.,  April  17,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Conductor  William  Hanks  and  crew,  Iowa 
and  Minnesota  division,  for  differentials  between  wages  they  re- 
ceived and  those  they  would  have  earned  during  the  period  August 
4 to  11,  1920,  inclusive,  had  they  been  permitted  to  assign  themselves 
to  a work  train  as  the  run  of  their  choice.  The  claim  is  based  on  the 
provisions  of  rules  75  and  118  of  the  conductors  and  trainmen’s 
schedule. 

Statement. — The  following  is  quoted  from  the  submission : 

Jovnt  statement  of  facts. — During  the  month  of  July,  1920,  a work  train 
was  working  intermittently  unloading  cinders  west  of  Mason  City,  Wis.  This 
work-train  service  was  not  established  as  a regular  assignment  due  to  the  fact 
that  not  sufficient  cinders  were  furnished  to  operate  daily.  The  same  was 
handled  by  rounds  crews,  working  continuously  from  July  27  to  August  11, 
except  August  5 and  8,  1920,  the  latter  date  being  Sunday. 

Employees'  position. — Conductor  Hanks  and  crew  were  in  pool  service  on 
the  Iowa  and  Minnesota  division,  and  because  of  a work  train  having  been 
established  on  their  division  for  the  purpose  of  unloading  cinders,  etc.,  for  bet- 
terment work  of  the  tracks,  and  bulletined  for  an  engineer  and  fireman,  they 
were  regularly  assigned  to  same.  After  this  work-train  assignment  had  been 
on  a period  of  five  days,  Conductor  Hanks  and  crew  made  application  for  same 
under  the  provisions  of  rules  75  and  118  of  the  current  schedule,  reading,  in 
part,  as  follows : 

“ Rule  75.  All  scheduled  trains — work,  gravel,  log,  or  switch  trains,  scheduled 
or  not — shall  be  considered  as  preferred  runs,  and  will  be  bulletined  for  five 
days  and  assigned  to  the  senior  conductor  and  trainman  applying  for 
same.  * * * 

“ Rule  118.  At  terminals,  when  it  requires  more  than  one  extra  conductor 
to  do  the  extra  work,  extra  boards  will  be  maintained.  Extra  conductors  on 
extra  boards  will  run  first  in,  first  out,  except  where  conductor  obtains  an 
assigned  run,  in  which  case  he  will  hold  same  for  a period  of  five  days ; at  the 
expiration  of  the  five  days  the  senior  freight  conductor  on  the  division  desiring 
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the  run  will  be  assigned  to  same,  it  being  understood  where  there  are  no  extra 
boards,  and  more  than  one  extra  conductor  available,  the  senior  conductor  is  to 
be  called  for  such  extra  service.  At  the  expiration  of  five  days  the  senior 
freight  conductor  on  the  division  desiring  a run  held  by  an  extra  conductor 
will  be  assigned  to  same  on  application.  * * 

It  may  be  noted  by  the  above-quoted  rules  that  Conductor  Hanks  was 
within  his  rights  in  applying  for  this  work  train  after  it  had  been  established 
over  five  days,  and  that  it  should  have  been  assigned  to  him  by  reason  of 
his  being  the  oldest  conductor  applying  for  same,  instead  of  having  permitted 
junior  men  to  exercise  their  seniority  on  this  work  train.  Conductor  Hanks 
lost  79  hours  and  40  minutes’  time,  or  $28.14,  the  differential  in  earnings  that 
he  made  and  what  he  would  have  made  had  he  been  permitted  to  take  this 
work  train. 

Carrier's  position. — Prior  to  August  3,  1920,  the  date  that  Conductor  Hanks 
and  crew  requested  to  be  assigned  to  this  work  train,  cinders  had  been  un- 
loaded intermittently  by  the  work  train  west  of  Mason  City.  These  cinders 
were  furnished  the  Iowa  and  Minnesota  division  from  other  divisions  and 
were  taken  out  and  unloaded  as  fast  as  a sufficient  number  of  cars  were  on 
hand  for  a day’s  work. 

During  the  month  of  July,  1920,  the  work  train  operated  13  days.  The 
work  train  operated  continuously  from  July  27  to  August  11,  1920,  inclusive, 
excepting  August  5 and  8,  1920.  On  or  about  August  5 or  6 it  was  determined 
that  there  would  be  a sufficient  supply  of  cinders  forthcoming  to  warrant 
establishing  the  work  train  as  a regular  assignment,  and  in  .accordance  with 
the  provisions  of  schedule  rules,  a bulletin  advertising  the  assignment  was 
published.  Conductor  Hanks  and  crew  were  not  assigned  to  the  work  train  in 
accordance  with  their  request  for  the  reason  that  at  that  time  it  was  not 
definitely  known  that  the  supply  of  cinders  would  be  sufficient  to  warrant 
establishing  a regular  work-train  assignment.  At  the  time  the  work-train  as- 
signment was  established  neither  Conductor  Hanks  nor  either  of  his  brake- 
men  were  senior  applicants  for  the  position. 

It  is  the  position  of  the  carrier  that  it  was  not  in  violation  of  the  pro- 
visions of  either  rule  74  or  rule  118,  conductors  and  trainmen’s  schedules,  in 
declining  to  assign  Conductor  Hanks  and  crew  to  the  work  train  as  requested, 
and  that  they  are  not  entitled  to  the  differential  between  what  they  earned  in 
pool  service  and  what  they  would  have  earned  had  they  been  regularly  assigned 
to  the  work  train. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3345.— DOCKET  3398 

Chicago,  III.,  April  11,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  W.  D.  Gallup,  passenger  conductor,  eastern 
division,  for  differential  between  passenger  and  deadhead  rates  on 
the  trip  from  Long  Pine,  Nebr.,  to  Council  Bluffs,  Iowa,  October 
6,  1920. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Gallup  was  assigned  to  passenger  trains 
Nos.  5 and  8,  operating  from  Council  Bluffs,  Iowa,  to  Long  Pine,  Nebr.,  and 
return.  While  operating  on  train  No.  5,  October  5,  1920,  he  was  delayed  at 
Neligh,  Nebr.,  on  account  of  the  derailment  of  a freight  train,  resulting  in  his 
arrival  at  Long  Pine  too  late  to  procure  the  required  rest  and  depart  on  his 
regular  assignment  on  train  No.  8.  An  extra  crew  operated  train  No.  8 from 
Long  Pine  to  Council  Bluffs  on  October  6,  1920,  and  Conductor  Gallup  dead- 
headed from  Long  Pine  to  Council  Bluffs  in  order  to  be  ready  for  his  assign- 
ment out  of  Council  Bluffs  on  the  following  trip.  He  was  allowed  compensa- 
tion at  the  deadhead  mileage  rate,  but  claim  is  made  for  compensation  at  the 
service  rate. 
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Employees’  position. — We  are  basing  our  contentions  in  behalf  of  this  claim 
on  the  provisions  of  rule  13  of  the  current  schedule  quoted  below : 

“ Rule  13. — No  deductions  shall  be  made  for  any  time  lost  on  account  of 
snow  blockages,  washouts,  wrecks,  or  breakdowns.” 

The  fact  that  rule  13  states  that  there  will  be  no  deductions  made  for  time 
lost  due  to  wrecks,  and  the  fact  that  Conductor  Gallup  could  not  complete  his 
trip  on  account  of  a wreck,  under  the  provisions  of  rule  13  he  should  be  paid 
the  full  earnings  of  his  passenger  trip  from  Long  Pine  to  Council  Bluffs, 
instead  of  the  deadhead  rates. 

Carrier’s  position. — Deadheading  in  this  instance  was  not  used  to  make  up 
the  monthly  guarantee  of  4,500  miles.  Therefore,  it  is  the  position  of  the 
carrier  that  the  schedule  rules  with  regard  to  deadheading  are  applicable, 
and,  that  Conductor  Gallup  was  properly  compensated  under  the  provisions  of 
rules  17  and  84  (a)  of  the  conductors’  and  trainmen’s  schedule,  reading: 

“ Rule  17.  Regular  passenger  conductors  and  all  passenger  trainmen  dead- 
heading shall  receive  same  compensation  as  freight  men. 

“Rule  84  (a).  Men  will  be  allowed  actual  mileage  at  one-half  through- 
freight  rates  for  deadheading  on  passenger  train  and  actual  mileage  at 
through-freight  rates  for  all  other  deadheading.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  participated  in  the  discussion  preceding  the 
adoption  of  the  above  decision  and  were  unable  to  comprehend  the 
basis  of  the  conclusions  reached  by  the  majority  in  view  of  rule  13, 
above  quoted.  The  rule  is  plain;  no  exceptions  are  made;  and  it 
stipulates  that — 

No  deductions  shall  be  made  for  any  time  lost  on  account  of  * * * 

wrecks  * * *. 

The  parties  to  this  dispute  agree  that  the  conductor  did  lose  time 
on  account  of  a wreck,  but  the  carrier  contends  that — 

Question  39  and  decision  thereon  in  Interpretation  1 to  Supplement  25  to 
General  Order  No.  27,  reading: 

“ Question. — May  payment  for  deadheading  made  in  connection  with  extra 
service  required  to  fulfill  the  guarantee  be  applied  against  the  guarantee? 
If  so,  what  basis  of  payment  should  be  used? 

“ Decision. — Deadheading  in  such  cases  to  be  paid  full  service  rate  and 
applied  against  guarantees.  After  guarantees  are  absorbed  deadheading  to 
be  paid  according  to  schedule  rules  ” — 

and  schedule  rules  with  regard  to  deadheading  are  applicable,  and  that  Con- 
ductor Gallup  was  properly  compensated  under  the  provisions  of  rules  17  and 
84  ( a ).  (These  rules  are  quoted  in  the  decision.) 

In  the  judgment  of  the  undersigned  question  39  and  decision 
thereon  and  rules  17  and  84  (a)  have  no  bearing  whatever  on  the 
dispute  in  question. 

Rules  13,  17,  and  84  (a)  are  negotiated  rules,  and  it  seems  incon- 
trovertible that  rule  13  was  not  intended  to  protect  the  men  to  the 
extent  that  no  deduction  would  be  made  from  the  earnings  of  the 
assignment  as  a result  of  time  lost  on  account  of  wrecks,  etc. 

Rules  17  and  84  (a)  and  question  39  herein  quoted  are  intended 
to  govern  service  not  otherwise  provided  for. 

The  question  naturally  arises:  If  rule  13  does  not  sustain  the 
contention  of  the  employees,  just  what  does  it  mean? 

A.  O.  Wharton. 

W.  L.  McMenimen. 

E.  F.  Grable. 
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SUPPORTING  OPINION 

In  support  of  the  decision  of  the  majority  of  the  board  the  under- 
signed desire  to  say  that  the  evidence  in  this  case  clearly  indicates 
that  the  rules  in  question  did  not  require  the  carrier,  under  the  cir- 
cumstances cited,  to  guarantee  Conductor  Gallup  the  mileage  of  his 
assignment  during  the  month  of  October,  1920.  The  carrier  recog- 
nized the  specified  guaranty  in  this  case  and  compensated  Conductor 
Gallup  for  the  deadhead  service  under  the  rule  applicable  thereto. 

Horace  Baker. 

J.  H.  Elliott. 


DECISION  NO.  3346.— DOCKET  3399 

Chicago,  III.,  April  17,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question . — Claim  of  E.  J.  Condon,  conductor,  Iowa  division,  for 
100  miles  or  a minimum  day  on  account  of  a yard  crew  going  to 
Moingona,  Iowa,  with  six  cars  of  stock,  September  17,  1921. 
Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Condon  in  unassigned  service  was  first 
out  at  Boone,  Iowa,  September  17,  1921,  when  a yard  crew  took  six  cars  of  stock 
from  Boone  to  Moingona,  a distance  of  5.5  miles. 

Employees ’ position. — On  September  17,  1921,  Conductor  Condon  and  crew 
stood  first  out  in  pool  service  at  Boone,  but  instead  of  their  being  called  for 
the  trip  from  Boone  to  Moingona,  a Boone  yard  crew  was  called  for  this 
service,  which  deprived  Conductor  Condon  of  the  earnings  of  this  trip.  We 
contend  that  yard  crews  have  no  right  to  perform  road  service  when  road 
crews  are  available.  Prior  to  this  case,  we  had  the  question  of  road  and 
yard  work  kept  separate  before  Railway  Board  of  Adjustment  No.  1 at  Wash- 
ington, D.  C.,  in  cases  identified  as  Nos.  41,  42,  43,  44,  and  45,  and  the  decision 
of  the  board  in  those  claims  was  that  road  and  yard  work  would  be  kept  sep- 
arate. For  the  purpose  of  keeping  this  work  separate,  the  yard-limit  boards 
were  located  at  certain  points  as  a line  of  demarcation  between  road  and  yard 
work. 

Subsequent  to  the  decision  of  Railway  Board  of  Adjustment  on  these  claims, 
the  carrier  moved  the  yard-limit  board  at  Boone  to  comply  with  the  instruc- 
tions of  the  board,  and  for  the  purpose  of  keeping  the  yard  and  road  work 
separate,  the  yard-limit  boards  were  located  as  indicated  in  bulletin  331-A, 
as  herein  below  quoted : 

Boone,  Iowa,  August  5, 

Bulletin  331-A. 

All  Switchmen,  Trainmen,  and  Enginemen: 

Switching  districts  on  the  west  Iowa  division  where  switch  engines  are  em- 
ployed are  as  follows : 

BOONE 

East  end. — Overhead  bridge  No.  592%,  east  of  B.  U.  tower. 

West  end,  main  line. — Tower  A,  west  of  Boone. 

West  end,  on  Moingona  line. — At  station  mile-board  west  of  Boone. 

F.  F.  McCauley,  Superintendent. 

Copies  to  W.  H.  H.,  J.  W.,  H.  W.  S.,  Mr.  Wallister,  F.  O’Brien. 

Employees'  position. — In  view  of  the  above  bulletin,  there  should  be  no  ques- 
tion but  that  the  carrier,  in  arranging  the  yard-limit  boards  as  they  have,  had 
in  mind  the  establishing  of  the  line  of  demarcation  between  yard  and  road 
work  at  Boone.  Due  to  the  fact  that  the  yard-limit  board  was  located  1 mile 
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west  of  Boone  on  the  Moingona  line  and  that  this  yard  crew  was  run  approxi- 
mately 4 miles  beyond  this  limit  board  to  Moingona  and  return,  they  performed 
road  services  which  properly  belonged  to  Conductor  Condon  and  crew  and  for 
which  we  are  claiming  a minimum  day  or  100  miles  through-freight  rate, 
basing  this  claim  on  the  decision  of  Railway  Board  of  Adjustment  No.  1 in 
case  No.  1340. 

Carrier's  position. — Moingona  is  a station  on  what  is  termed  the  “ old  line  ” 
between  Boone  and  Ogden,  and  has  not  been  used  as  a main  line  for  freight 
trains  since  the  cut-off  was  put  in  operation.  The  local  work  at  Moingona 
has  been  assigned  to  Boone  yardmen  since  the  cut-off  was  placed  in  operation, 
which  was  a number  of  years  ago.  Such  assignment  was  made  because  of  no 
freight  service  on  that  line  and  for  all  intents  and  purposes,  in  so  far  as 
freight  service  is  concerned,  the  line  is  nothing  more  nor  less  than  a spur. 
The  switching  limits  are  not  involved  by  these  operations  as  the  yard  crews 
are  paid  actual  time  or  miles  at  freight  rates  in  addition  to  their  yard 
assignment. 

The  question  of  compensation  for  yardmen  performing  work  on  the  Moingona 
line  came  up  during  the  latter  part  of  the  year  1915.  The  carrier  addressed 
the  general  chairman  of  the  Brotherhood  of  Railroad  Trainmen,  as  follows : 


January  21,  1916. 

Mr.  A.  W.  Icks,  General  Chairman  Brotherhood  of  Railroad  Trainmen,  Green 

Bay,  Wis. 

Dear  Sir  : Referring  to  your  letter  of  November  19  with  regard  to  claim  of 
Boone  yardmen  for  compensation  on  account  of  movement  from  Boone  to 
Moingona  and  return : 

The  specific  claim,  as  I understand  it,  is  as  follows : 

September  16,  1915,  the  yard  crew  was  instructed  to  take  a car  of  mer- 
chandise from  Boone  to  Moingona,  place  car,  and  return  to  Boone,  for  which 
they  claim  11  miles  at  through-freight  rate  plus  minimum  day  in  yard  service. 

You  contend  in  this  claim,  the  same  as  you  have  in  others,  that  yardmen 
required  to  perform  road  service  are  entitled  to  a minimum  day  in  yard  serv- 
ice plus  actual  time  or  miles  in  road  service,  and  as  I understand  it,  the  only 
question  involved  is  the  limits,  within  which  Boone  yardmen  may  be  required 
to  perform  service  at  yard  rates. 

In  the  claim  in  question  and  agreeable  to  similar  settlements  on  the  basis 
of  yardmen  being  entitled  to  a minimum  day  in  yard  service  plus  actual  time 
in  road  service,  I will  instruct  that  yardmen  at  Boone  require  to  make  trips 
between  that  point  and  Moingona  will  be  allowed  actual  time  or  miles  for 
such  service  at  through-freight  rate  in  addition  to  minimum  day  in  yard  service 
at  yard  rates,  with  the  understanding  that  these  men  will  continue  to  perform 
switching  service  at  the  various  coal  mines  and  industries  contiguous  to 
Boone,  and  that  such  work  will  be  considered  part  of  the  regular  assignment 
and  paid  for  at  yard  rates. 

Upon  receipt  of  advice  from  you  that  this  arrangement  is  satisfactory,  the 
superintendent  will  be  instructed  to  make  allowances  accordingly. 

Yours  truly, 


S.  G.  Strickland. 


The  general  chairman  replied  as  follows: 

January  31,  1916. 

Mr.  S.  G.  Strickland, 

General  Manager,  Chicago,  III. 

Dear  Sir:  Replying  to  your  communication  of  the  21st  instant  advising 
your  decision  in  the  case  from  the  west  Iowa  division  yardmen  asking  com- 
pensation for  the  trip  from  Boone  to  Moingona  and  return,  plus  a minimum 
day  in  yard  service : 

We  have  given  your  proposition  consideration  and,  while  it  does  not  meet 
with  the  unanimous  opinion  of  the  men  and  the  committee,  we  beg  to  advise 
that  we  will  accept  same  with  the  understanding  that  the  yard  crews  may 
continue  to  perform  the  mine  switching  and  the  industry  switching  contiguous 
to  Boone  on  this  line,  but  it  is  to  be  confined  to  that  work,  and  that  road 
crews  are  to  do  the  construction  and  work-train  work  outside  of  Boone  yard 
the  same  in  the  future,  under  this  arrangement  and  agreement,  as  in  the  past. 
We  understand  that  the  road  crews  have  always  done  the  work-train  work  and 
construction  work  on  this  line  in  the  past ; in  fact,  we  call  your  attention  to  a 
work  train  there  very  recently,  December  27,  1915,  wherein  a road  crew  with 
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•engine  No.  1255  worked  on  the  Moingona  line  unloading  ties.  With  this  under- 
standing and  the  payment  of  the  claims  involved  you  may  issue  instructions  and 
•consider  the  case  closed. 

Yours  truly, 

A.  W.  Icks. 

Pursuant  to  instructions  contained  in  Mr.  Strickland’s  letter  of  January  21, 
1916,  the  general  superintendent  addressed  the  superintendent  at  Boone,  fur- 
nishing a copy  to  the  general  chairman  of  the  Brotherhood  of  Railroad  Train- 
men as  follows : 

February  23,  1916. 

Mr.  F.  J.  Byington, 

Boone,  Iowa. 

Referring  to  the  claim  of  Boone  yardmen  for  extra  compensation  account 
of  movement  from  Boone  to  Moingona  and  return : 

Please  see  that  the  following  instructions  are  hereafter  observed : 

Yardmen  at  Boone  required  to  make  trips  between  that  point  and  Moingona 
will  be  allowed  actual  time  or  miles  for  such  service  at  through -freight  rate 
in  addition  to  the  minimum  day  in  yard  service  at  yard  rates,  with  the  under- 
standing that  these  men  will  continue  to  perform  switching  service  at  the 
various  coal  mines  and  industries  contiguous  to  Boone,  and  that  such  work 
will  be  considered  part  of  the  regular  assignment  and  paid  for  at  yard  rates, 
with  the  further  understanding  that  road  crews  will  perform  all  constructive 
'work  outside  of  Boone  yard,  including  the  Moingona  line. 

Claims  pending  at  Boone  beginning  September  16,  1915,  should  be  adjusted 
•on  this  basis. 

Please  acknowledge  receipt  of  these  instructions. 

G.  B.  Vilas. 


The  general  chairman  replied  to  this  communication  as  follows : 


February  26,  1916. 


Air.  G.  B.  Vilas, 

General  superintendent,  Chicago  & North  Western  Railroad, 

Chicago,  III. 


Dear  Sir  : This  will  acknowledge  receipt  of  your  letter  to  Mr.  Byington, 
with  copy  to  the  writer,  regarding  the  claim  for  time  by  Boone  yardmen  when 
making  trip  to  Moingona  and  doing  work  at  the  coal  mines  and  industries 
contiguous  to  Boone,  specific  claim  of  Messrs.  Pulver  and  Nordstrom. 

It  is  our  understanding  that  this  permits  yardmen  to  do  the  coal  mine  and 
industry  work  contiguous  to  Boone  and  when  used  to  make  trip  to  Moingona ; 
then  this  is  the  basis  for  payment  of  such  time  or  mileage  as  may  be  earned, 
in  addition  to  their  minimum  day ; of  course,  if  they  earn  more  than  a mini- 
mum day  in  the  yard,  they  will  be  paid  therefor.  With  this  understanding 
we  will  consider  the  case  closed. 

Yours  truly, 


A.  W.  Icks. 


It  is  the  position  of  the  carrier  that  work  required  of  yard  crew  on  Septem- 
ber 17,  1921,  was  work  properly  assignable  to  yard  crews,  and  that  Conductor 
Condon  is  not  entitled  to  100  miles  account  of  yard  crew  having  been  so  used. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DISSENTING  OPINION 


The  undersigned  dissents  from  the  decision  reached  by  the  major- 
ity for  the  following  reason : 

Some  years  ago,  incident  to  a change  of  line,  a stub  resulted  in- 
volving a distance  of  some  11  miles  and  was  thereafter  referred  to 
:as  the  old  line. 
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On  this  old  line,  and  since  the  establishment  of  the  change  in 
line,  there  has  never  existed  a freight  service.  A “ dinky  ” pas- 
senger service,  one  train  per  day  in  each  direction,  is  maintained; 
the  local  work  at  Moingona  has  been  made  a part  of  the  work  of 
Boone  yard  crews  and  such  crews  are  paid  hours  or  miles  in  addi- 
tion to  their  regular  assignment. 

The  question  of  compensation  for  this  work  was  made  an  issue 
in  1915  and  disposed  of  by  the  following  correspondence : 


January  21,  1916. 


Mr.  A.  W.  Icks, 

General  Chairman  Brotherhood  of  Railroad  Trainmen, 
Green  Bay,  Wis. 


Dear  Sir  : Referring  to  your  letter  of  November  19,  with  regard  to  claim 
of  Boone  yardmen  for  compensation  on  account  of  movement  from  Boone  to 
Moingona  and  return: 

The  specific  claim,  as  I understand  it,  is  as  follows : 

September  16,  1915,  the  yard  crew  was  instructed  to  take  a care  of  mer- 
chandise from  Boone  to  Moingona,  place  car,  and  return  to  Boone,  for  which 
they  claim  11  miles  at  through-freight  rate  plus  minimum  day  in  yard  service. 

You  contend  in  this  claim,  the  same  as  you  have  in  others,  that  yardmen 
required  to  perform  road  service  are  entitled  to  a minimum  day  in  yard 
service  plus  actual  time  or  miles  in  road  service  and,  as  I understand  it,  the 
only  question  involved  is  the  limits  within  which  Boone  yardmen  may  be 
required  to  perform  service  at  yard  rates. 

In  the  claim  in  question  and  agreeable  to  similar  settlements  on  the  basis 
of  yardmen  being  entitled  to  a minimum  day  in  yard  service  plus  actual  time 
or  miles  in  road  service,  I will  instruct  that  yardmen  at  Boone  required  to  make 
trips  between  that  point  and  Moingona  will  be  allowed  actual  time  or  miles  for 
such  serice  at  through-freight  rate  in  addition  to  minimum  day  in  yard  service 
at  yard  rates,  with  the  understanding  that  these  men  will  continue  to  perform 
switching  service  at  the  various  coal  mines  and  industries  contiguous  to  Boone, 
and  that  such  work  will  be  considered  part  of  the  regular  assignment  and  paid 
for  at  yard  rates. 

Upon  receipt  of  advice  from  you  that  this  arrangement  is  satisfactory,  the 
superintendent  will  be  instructed  to  make  allowances  accordingly. 

Yours  truly, 


S.  G.  Strickland. 


January  31,  1916 

Mr.  S.  G.  Strickland, 

General  Manager,  Chicago,  III. 

Dear  Sir  : Replying  to  your  communication  of  the  21st  instant  advising  your 

decision  in  the  case  from  the  west  Iowa  division  yardmen  asking  compensation 
for  the  trip  from  Boone  to  Moingona,  and  return,  plus  a minimum  day  in  yard 
service. 

We  have  given  your  proposition  consideration,  and  while  it  does  not  meet 
with  the  unanimous  opinion  of  the  men  and  the  committee,  we  beg  to  advise 
that  we  will  accept  same  with  the  understanding  that  the  yard  crews  may 
continue  to  perform  the  mine  switching  and  the  industry  switching  contiguous 
to  Boone  on  the  line,  but  it  is  to  be  confined  to  that  work,  and  that  road  crews 
are  to  do  the  construction  and  work-train  work  outside  of  Boone  yard  the  same 
in  the  future,  under  this  arrangement  and  agreement,  as  in  the  past.  We  un- 
derstand that  the  road  crews  have  always  done  the  work  and  construction  work 
on  this  line  in  the  past,  in  fact,  we  call  your  attention  to  a work  train  there  very 
recently,  December  27,  1915,  wherein  a road  crew  with  engine  No.  1255  worked 
on  the  Moingona  line  unloading  ties.  With  this  understanding  and  the  pay- 
ment of  the  claims  involved,  you  may  issue  instructions  and  consider  the  case 
closed. 

Yours  truly,  A.  W.  Icks. 

From  this  correspondence  it  will  be  observed  that  with  the  single 
exception  of  “ construction  or  work-train  work  ” it  was  agreed 
ihat  the  local  work  on  the  spur  should  be  handled  by  yard  crews 
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and  on  the  basis  of  miles  or  hours,  whichever  was  the  greater,  in 
addition  to  the  regular  yard  assignment.  After  this  arrangement 
had  been  affirmed  by  more  than  six  years’  practice,  th ' case  comes 
to  the  Railroad  Labor  Board,  and  in  the  face  of  the  written  execu- 
tions plus  six  years’  application,  the  majortiy  of  the  board  decides 
that  the  agreement  and  practice  thereunder  was  all  wrong. 

The  agreement  referred  to  was  evidently  made  with  the  trainmen 
alone  for  the  reason  that  all  freight  service  wa.s  withdrawn  from 
this  spur,  and  inasmuch  as  the  yardmen  were  represented  on  this 
line  by  the  trainmen  it  was  with  that  organization,  and  that  alone, 
that  an  agreement  would  be  reached  by  which  the  yardm.n  would 
perform  the  service. 

J.  H.  Elliott. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of 
the  board  in  this  case  for  the  following  reasons : 

The  position  of  the  carrier  is  fully  set  forth  in  the  foregoing, 
and  a careful  reading  thereof  will  indicate  that  it  has  violated  no 
rule  or  practice  in  sending  a yard  crew  to  Moingona  yard  with 
six  cars  of  stock  on  September  17,  1921. 

Evidence  submitted  at  the  hearing  in  this  case  clearly  shows 
that  the  conductors’  representative  was  familiar  with  the  agreement 
made  with  and  accepted  by  the  trainmen’s  organization  on  January 
31,  1916.  This  is  further  substantiated  by  the  fact  that  the  con- 
ductors’ organization  did  not  submit  a claim  until  June  21,  1922, 
more  than  six  years  after  the  effective  date  of  the  agreement  which 
provided  that  yard  crews  would  perform  the  mine  and  industrial 
switching  contiguous  to  Boone,  which  includes  handling  of  live- 
stock in  question,  and  that  road  crews  would  perform  the  construc- 
tion and  work-train  work  outside  of  Boone  yard. 

Even  though  the  carrier  had  erred  in  having  the  yard  crew  handle 
the  livestock  to  Moingona,  which  the  evidence  does  not  indicate, 
there  would  not  then  be  any  justification  for  the  claim  of  the  con- 
ductor for  100  miles  at  through-freight  rates. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Since  the  understanding  between  the  general  manager  of  the 
carrier  and  the  general  chairman  of  the  Brotherhood  of  Railroad 
Trainmen  as  expressed  in  their  letters  of  January  21,  1916,  and 
January  31,  1916,  was  negotiated,  a new  rule  Article  20,  was  promnl- 
gated  by  Supplement  25  to  General  Order  No.  27  of  the  United 
States  Railroad  Administration,  and  was  incorporated  in  the  wage 
schedule  by  mutual  agreement  between  the  representatives  of  the 
carrier  and  the  representatives  of  the  employees  which  reads  as 
follows : 

Where  regularly  assigned  to  perform  service  within  switching  limits,  yard- 
men shall  not  be  used  in  road  service  when  road  crews  are  available,  except 
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in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  which- 
ever is  the  greater,  with  a minimum  of  one  hour,  for  the  class  of 
service  performed,  in  addition  to  the  regular  yard  pay  and  without  any 
deduction  therefrom  for  the  time  consumed  in  said  service. 

This  rule  was  in  effect  at  the  time  the  yard  crew  was  used  to  haul 
in  stock  from  Moingona,  which  station  is  beyond  the  switching 
limits  of  Boone,  and  sets  aside  the  understanding  reached  between 
the  general  manager  and  the  general  chairman  of  the  trainmen’s 
committee.  The  rule  specifically  provides  that  yard  crews  shall 
not  be  used  in  road  service  when  road  crews  are  available,  except 
in  cases  of  emergency. 

No  emergency  existed,  and  Road  Conductor  Condon  and  crew 
were  available  for  service  at  Boone  on  the  date  in  question,  and 
in  accordance  with  the  terms  of  the  rule  they  should  have  been 
used  to  haul  in  the  stock  from  Moingona. 

The  carrier  violated  the  rule  that  is  quoted  above,  and  the  majority 
of  the  Railroad  Labor  Board  was  fully  justified  in  sustaining  the 
claim  of  the  employees. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3347.— DOCKET  3400 

Chicago,  III.,  April  17,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Frank  Simon,  conductor,  Minnesota  division, 
for  freight  rates  for  passenger  service  performed  during  the  month 
of  September,  1920.  The  claim  is  based  on  the  provisions  of  rule 
68  {a)  of  the  conductors’  and  trainmen’s  schedule,  and  circular  let- 
ter No.  54  of  the  assistant  to  general  manager,  dated  March  28,  1918. 
Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — During  the  month  of  September,  1920,  Conductor 
Simon  performed  the  following  service:  Three  thousand  eight  hundred  and 
thirty-two  miles  in  passenger  service,  100  miles  plus  45  minutes’  overtime  in 
way-freight  service,  and  50  miles  deadheading,  for  which  he  was  allowed  $210, 
the  monthly  rate  for  passenger  conductors  in  effect  at  that  time  for  passenger 
service,  $7.76  for  way-freight  service  and  $1.61  for  deadheading,  or  a total 
allowance  of  $219.37  for  the  month. 

Rule  68  (a)  of  the  conductors’  and  trainmen’s  schedule,  provides: 

“ Trainmen  temporarily  in  passenger  service.- — Freight  conductors  tempo- 
rarily in  passenger  service  will  be  paid  mileage  at  through-freight  rates,  under 
passenger  rules,  with  a minimum  of  100  miles  for  each  day  used.  Tempo- 
rarily is  construed  to  mean  anything  less  than  a calendar  month.  In  no  case 
shall  the  monthly  compensation  be  less  than  $140  per  month.  In  no  case, 
however,  shall  an  extra  conductor  receive  more  pay  for  part  of  a month  than 
the  regular  conductor  would  have  received  for  the  whole  month.” 

Circular  letter  No.  54  of  March  28,  1918,  provides  as  follows : 

“ For  the  purpose  of  a definite  and  uniform  understanding  of  the  application 
of  rules  19  {a)  and  68  (a),  conductors’  and  trainmen’s  schedule,  we  have 
agreed  with  the  Order  of  Railway  Conductors  as  follows : 

“Under  rule  19  (a),  it  is  not  necessary  for  superintendents  to  notify  con- 
ductors in  writing  each  time  they  are  promoted  to  passenger  or  reduced  to 
freight  service,  as  seniority  dates  from  time  specified  in  first  notification ; 
therefore,  there  is  no  necessity  for  further  written  advice. 
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“ Effective  April  1,  1918,  an  extra  passenger  conductor  who  may  be  in  freight 
service  a portion  of  a calendar  month  shall  be  compensated  under  the  provi- 
sions of  rule  68  (a)  for  any  passenger  service  performed  during  that  month. 

“ Freight  service  performed  in  emergencies  provided  for  in  rule  5,  con- 
ductors’ and  trainmen’s  schedule,  or  service  performed  on  runs  which  are  part 
passenger  and  part  freight,  will  not  constitute  freight  service  under  the  pro- 
visions of  this  rule.” 

Employees'  position. — On  the  1st  of  September,  1920,  Conductor  Simon  was 
promoted  to  passenger  service  and  remained  in  that  service  up  to  the  27th 
of  the  month,  operating  as  an  extra  passenger  conductor  on  various  passenger 
runs.  On  the  27th  of  the  month  he  was  reduced  to  freight  service  and  oper- 
ated in  that  service  one  day,  being  again  put  in  the  passenger  service  for  the 
remainder  of  the  month ; he  was  compensated  for  the  passenger  miles  made 
during  the  portion  of  the  month  in  question  at  the  passenger  rate.  On  ac- 
count of  the  continuity  of  the  passenger  service  being  broken  by  reason  of 
Conductor  Simon  being  set  back  to  freight  service  on  the  27th  of  the  month, 
we  made  claim  for  through -freight  rate  for  passenger  miles  run  (3,832  miles), 
as  provided  for  in  rule  68  (a)  current  conductors’  and  trainmen’s  schedule, 
and  circular  letter  No.  54  governing  same,  herein  quoted. 

In  view  of  the  above-quoted  rule  and  circular  letter,  there  is  no  question 
but  what  they  provide  for  through-freight  rates  for  Conductor  Simon  in  this 
case  because  of  his  being  temporarily  in  passenger  service,  instead  of  the 
monthly  guranteed  passenger  rate  which  the  carrier  has  allowed  him,  plus 
through-freight  rates  for  the  freight  service  performed,  which  totaled  $219.37 ; 
had  he  been  paid  the  through-freight  rate  he  would  have  received  $255.94,  and 
the  claim  is  for  the  differential  of  $36.57. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  in  accordance  with 
the  last  sentence  of  rule  68  (a)  of  the  conductors’  and  trainmen’s  schedule, 
Conductor  Simon  is  not  entitled  to  more  than  the  monthly  compensation  of 
$210  for  passenger  service  performed  during  September,  1920. 

Decision.— The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3348.— DOCKET  3401 

Chicago,  III.,  April  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  J.  Wright,  passenger  conductor,  Galena  divi- 
sion, for  5 hours  and  25  minutes’  overtime  each  day,  August  2,  3,  4, 
5,  6,  7,  and  9,  1920,  while  relieving  a regularly  assigned  conductor 
on  the  St.  Charles-Geneva  short  passenger  turnaround  run. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — Conductor  Wright,  an  extra  passenger  conductor, 
relieved  the  regularly  assigned  conductor  on  the  St.  Charles-Geneva  passenger 
run,  August  2 to  7,  inclusive,  and  August  9,  1920.  He  was  compensated  for 
service  on  this  run  in  accordance  with  the  agreement  dated  June  16,  1917. 
Claim  is  made  for  full  overtime  accruing  on  the  run  on  the  basis  of  Supplement 
25  to  General  Order  No.  27. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  ac- 
cepted practices  prior  to  and  following  the  issuance  of  Supplements 
16  and  25  to  General  Order  No.  27  with  reference  to  the  particular 
service  involved  in  this  case,  the  claim  of  the  employees  is  denied; 
but  in  view  of  the  provisions  contained  in  these  supplements  the 
rule  should  be  applied,  and  if  deviation  therefrom  is  to  be  practiced 
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negotiation  should  be  conducted  for  the  purpose  of  arriving  at  any 
such  arrangement. 

This  decision  shall  be  effective  as  of  May  1,  1925. 


DECISION  NO.  3349.— DOCKET  4590 

Chicago , III.,  Aprifi  18,  1925. 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Great  Northern  Railway  Co. 

Question. — Shall  the  positions  of  extra-gang  foremen  on  the 
Breckenridge  division  of  the  Great  Northern  Kailway  be  bulletined 
as  provided  in  rule  31  of  the  maintenance-of-way  agreement? 

Statement. — The  evidence  shows  that  in  the  spring  of  1924  the 
Great  Northern  Railway  Co.  employed  several  foreign  extra 
gangs  on  the  Breckenridge  division,  and  that  the  new  positions 
created  for  the  extra-gang  foremen  due  to  the  putting  on  of  these 
gangs  were  not  bulletined,  but  were  assigned  to  certain  men  selected 
by  the  carrier. 

Rule  31  of  the  agreement  in  effect  between  the  parties  hereto  reads 
as  follows: 

Positions  to  be  bulletined  are : All  foremen,  assistant  foremen,  water- 

service  foremen  and  pumpers. 

It  is  the  contention  of  the  employees  that  the  positions  of  the  em- 
ployees in  the  above-quoted  rule  makes  no  exceptions  for  the  posi- 
tions of  extra-gang  foremen,  and  that  such  positions  should  be  bul- 
letined as  per  the  provisions  of  the  rule. 

The  following  is  quoted  from  the  carrier’s  position : 

Seasonal  extra-gang  work  on  the  Great  Northern  Railway  and  other  rail- 
ways in  this  section  of  the  country  is  largely  done  by  foreign  labor.  The 
reason  for  this  is  that  full  gangs  of  English-speaking  laborers  are  not  obtain- 
able. Leaders  among  the  various  bodies  of  foreigners  who  are  experienced 
in  railroad  work  gather  and  organize  laborers  of  their  race  into  gangs  to 
work  under  their  direction,  and  when  employment  is  given  them  they  enter 
the  service  in  a body  under  the  leadership  of  their  organizer  as  foreman.  They 
are  paid  the  same  rates  that  would  be  applied  to  English-speaking  laborers, 
but  as  their  employment  is  seasonal  and  they  scatter  on  completion  of  the 
season,  neither  the  foremen  nor  the  laborers  accumulate  seniority  rights.  If 
one  of  these  gangs  was  employed  and  it  was  then  undertaken  to  supplant  the 
leader  as  foreman  by  another  foreman,  through  bulletining  the  foreman’s 
job,  the  leader  would  take  the  gang  off  the  work  or  the  gang  would  not  work 
until  he  was  restored,  thus  no  man  who  was  not  the  recognized  leader  could 
qualify  as  foreman  of  one  of  these  gangs. 

When  the  schedule  was  negotiated  in  1921  this  condition  was  discussed. 
Mutual  understanding  was  reached  that  the  seniority  rules  would  not  apply 
to  seasonal  extra  gangs,  and  a provision  was  inserted  in  rule  15  to  preclude 
accumulating  seniority  by  any  member  of  such  gangs.  It  was  subject  to  this 
understanding  that  the  carrier  agreed  to  the  seniority  rules.  This  under- 
standing was  observed  throughout  the  seasons  of  1921,  1922,  and  1923,  but 
when  foreign, extra  gangs  were  put  on  in  1924  the  contention  was  made  that 
the  foreman’s  job  in  such  gangs  on  the  Breckenridge  division  should  be  bul- 
letined. If  these  jobs  are  bulletined,  the  result  will  be  that  the  Great  North- 
ern Railway  Co.  will  be  unable  to  obtain  extra  gangs  to  maintain  or  improve 
its  roadway. 

The  evidence  indicates  that  the  carrier  has  in  a number  of  cases 
bulletined  the  positions  of  extra-gang  foremen. 

Decision. — Yes,  in  accordance  with  the  provisions  of  rule  31. 
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DECISION  NO.  3350.— DOCKET  3403 

Chicago,  III.,  April  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  the  conductors  on  the  Galena  and  Wisconsin 
divisions  for  the  retention  of  their  seniority  rights  as  conductors 
when  acceptihg  positions  as  vardmasters  or  assistant  yardmasters  in 
the  Chicago  freight  terminals. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement'  of  facts. — Effective  April  21,  1920,  the  operation  of  the 
Chicago  freight  terminals  was  turned  over  to  road  conductors  and  trainmen, 
since  which  time  vacancies  in  positions  of  yardmasters  and  assistant  yard- 
masters  have  in  some  instances  been  filled  from  the  ranks  of  road  conductors. 
The  carrier  has  taken  the  position  that  conductors  promoted  to  the  positions  of 
yardmasters  and  assistant  yardmasters  terminate  their  seniority  rights  as 
conductors. 

Employees'  position. — A mutual  agreement  reached  at  Chicago,  111.,  on  April 
21,  1920,  between  the  representatives  of  the  conductors’  and  trainmen’s  organi- 
zations and  the  carrier,  whereby  it  was  agreed  and  understood  that  the  Chi- 
cago yard  work  would  be  considered  road  work,  and  turned  over  to  the  Galena 
and  Wisconsin  divisions  road  men,  and  added  to  these  respective  divisions  pro- 
portionately, reads  as  follows : 

“ Effective  at  6 o’clock  p.  m.,  April  21,  1920,  the  following  rules  will  govern 
the  handling  of  work  within  the  Chicago  switching  district,  and  the  memoran- 
dum of  agreement  between  the  Brotherhood  of  Railroad  Trainmen  and  the 
general  manager’s  committee,  signed  at  Chicago,  111.,  December  20,  1919,  govern- 
ing rates  of  pay,  rules  and  regulations  for  yardmen  and  switch  tenders  is 
turned  over  intact  to  road  men  represented  by  the  order  of  Railway  Conduc- 
tors and  the  Brotherhood  of  Railroad  Trainmen  in  so  far  as  it  applies  to  yard 
work  as  described  in  section  5,  reading  as  follows : 

“ * Sec.  5.  Yard  wTork  shall  consist  of  work  heretofore  assigned  to  yardmen 
in  the  Chicago  terminal  district,  except  back-up  and  road  service  referred  to 
in  sections  2 and  3,  respectively.’  ” 

In  view  of  the  above  quotation  from  the  memorandum  of  agreement  indicat- 
ing that  the  switching  agreement,  ratified  October  24,  1919,  by  Director  Gen- 
eral of  Railroads  governing  the  working  conditions  of  yardmen  in  the  Chicago 
switching  district,  had  been  turned  over  to  the  road  men  on  the  division  above 
indicated,  and  that  paragraph  (c),  article  10  of  the  memorandum  of  the 
Chicago  switching  agreement  which  governs,  reads : 

“(c)  In  the  appointment  of  yardmasters  and  assistant  yardmasters  the 
senior  yardmen  will,  in  all  cases,  be  given  full  and  unprejudiced  considera- 
tion.” 

It  may  be  seen  from  the  latter  quotation  that  the  senior  men  will  be  given 
consideration  in  filling  the  positions  of  yardmasters  and  assistant  yardmasters 
by  the  carrier;  and  that  conductors  taking  these  positions  under  these  terms 
should  be  permitted  to  retain  their  road  seniority  rank  because  of  this  work 
being  turned  over  to  and  accepted  by  them,  and  further  because  of  its  having 
been  a past  practice  and  understanding  that  switchmen  could  accept  yard- 
masters’  positions  and  retain  their  yard  seniority  rank.  Consequently  we  feel 
that  it  is  a discrimination  against  the  conductors  on  these  divisions  to  not  be 
permitted  to  take  these  positions  and  retain  their  seniority  rank,  the  same  as 
had  been  done  by  the  switchmen  under  the  same  and  identical  agreement  gov- 
erning same. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  there  is  no  schedule 
rule  or  agreement  providing  for  the  continuance  of  seniority  as  conductors  for 
men  promoted  from  that  class  to  official  positions  of  yardmasters  or  assistant 
yardmasters ; and  that  permitting  conductors  to  retain  seniority  rights  as  such, 
subsequent  to  promotion  to  official  positions,  is  improper  and  not  conducive 
to  efficient  operation. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DECISION  NO.  3351.— DOCKET  3405 

Chicago,  III.,  April  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question . — Claim  of  Conductor  C.  P.  Nissen  and  crew,  Minnesota 
division,  for  final  terminal  delay  at  Zumbrota,  Minn.,  June  26,  1920, 
and  at  Rochester,  Minn.,  June  28,  1920,  and  subsequent  dates,  while 
assigned  to  trains  Nos.  52  and  53. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Nissen  and  crew  were  holding  an. 
assignment  procured  under  bulletin  No.  95  of  April  19,  1920,  reading  as  fol- 
lows : 

“ Application  for  two  conductors  and  four  brakemen  to  comprise  two  crews 
will  be  received  up  to  6 p.  m.,  April  24,  to  work  as  follows : 

“ One  crew  to  run  No.  52,  on  arrival  at  Rochester  to  do  station  switching, 
work  in  the  district  Byron  and  Eyota  and  Zumbrota  line,  assisting  trains,, 
hauling  cars,  etc.,  and  tie  up  at  the  expiration  of  eight  hours  or  when  in- 
structed to  do  so  by  the  train  dispatcher. 

“The  other  crew  to  come  on  duty  at  Rochester  at  or  about  11.30  a.  m.,  do 
station  switching,  work  in  the  district  Byron  and  Eyota  and  Zumbrota  line, 
assisting  trains,  hauling  cars,  etc.,  run  No.  53,  do  station  switching  after  ar- 
rival at  Zumbrota,  and  tie  up  when  through  or  when  instructed  to  do  so  by 
the  train  dispatcher. 

“The  two  crews  mentioned  will  work  alternately  on  both  assignments  daily, 
except  Sunday,  one  crew  to  lay  over  Sundays  at  Rochester  and  one  at  Zum- 
brota. 

“ Send  applications  to  Mr.  J.  Johnson,  Waseca.” 

The  distance  from  Rochester  to  Zumbrota  is  25.7  miles. 

These  assignments  were  classified  and  compensated  as  way  freight.  On 
/une  26,  1920,  Conductor  Nissen  and  crew  reported  for  duty  at  Rochester  at 

11.30  a.  m.,  switched  at  Rochester  until  4.40  p.  m.,  departed  from  Rochester 
at  4.40  p.  m.  on  train  No.  53,  arrived  at  Zumbrota  at  5.45  p.  m.,  were  relieved 
from  duty  at  6.30  p.  m.,  after  performing  station  switching  at  Zumbrota. 
Claim  is  made  for  100  miles  for  service  performed  from  11.30  a.  m.  to  5.45 
p.  m.,  plus  45  minutes’  final  terminal  delay. 

On  June  28  Conductor  Nissen  and  crew  reported  for  duty  at  Zumbrota  at 

6.30  a.  m.,  departed  on  train  No.  52  at  7 a.  m.,  arrived  at  Rochester  at  8.30  a.  m., 
and  performed  switching  and  such  other  work  as  is  described  in  the  bulletin 
up  to  2.30  p.  m.,  at  which  time  they  were  relieved  from  duty.  Claim  is  made 
for  100  miles  for  the  service  performed  from  6.30  a.  m.  to  8.30  a.  m.,  plus 
six  hours’  final-terminal  delay  from  8.30  a.  m.  to  2.30  p.  m. 

Employees'1  position. — The  employees  contend  that  this  crew  is  entitled  to  the 
claim  for  destination-terminal  delay  as  provided  for  in  rule  82,  reading,  in  part, 
as  follows : 

“ Conductors  and  trainmen  in  all  service  except  gravel  shall,  when  overtime 
is  not  allowed,  be  paid  on  the  basis  of  1 mile  for  4.8  minutes  for  all  time 
delayed  at  final  destination,  provided  such  time  exceeds  30  minutes,  computed 
from  the  time  train  stops  on  the  receiving  track  or  is  stopped  at  the  entrance 
to  the  yard  where  train  is  to  be  yarded,  until  relieved,  and  shall  include  all 
service  performed.  Road  mileage  will  cease  when  delayed  time  begins.  De- 
layed time  will  not  be  used  to  make  up  a constructive  day’s  work,  but  will 
be  used  to  make  up  the  monthly  guaranty.  * * *” 

Carrier's  position. — The  work  performed  by  Conductor  Nissen  and  crew  at 
Zumbrota  and  Rochester  on  the  dates  in  question  was  work  specifically  pro- 
vided for  in  the  bulletin  establishing  the  assignment,  and  was  work  ordinarily 
required  of  a way-freight  or  switch  run. 

The  conductors’  and  trainmen’s  organizations  protested  the  carrier’s  estab- 
lishing switch  runs  or  way  freights  to  perform  work  at  initial  and/or  final 
terminals  and  not  allowing  compensation  under  the  provisions  of  rule  82.  This 
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question  was  submitted  to  Railway  Board  of  Adjustment  No.  1,  and  their 
decision,  as  contained  in  the  decision  on  Case  No.  1357,  provides  as  follows : 

“ in  view  of  the  fact  that  this  was  a traveling  switch  engine  assigned  to 
general  switching  in  the  territory  of  the  assignment,  and  all  of  the  work  per- 
formed was  work  of  such  assignment  and  not  properly  initial  or  final  terminal 
delay,  the  claim  can  not  be  sustained.” 

While  the  decision  of  Railway  Board  of  Adjustment  No.  1 refers  to  travel- 
ing switch  engines  or  switch  runs,  it  is  the  understanding  of  the  carrier  that 
it  applies  equally  to  way  freights,  for  the  reason  that  way  freights  and  switch 
runs  are  practically  the  same.  Rule  61  (a)  of  the  conductors’  and  trainmen’s 
schedule  defines  this  service  as  follows : 

“(a)  Trains  regularly  scheduled  or  assigned  to  load  or  unload  way  freight 
or  to  do  station  switching  or  run  for  switching  purposes  shall  be  classed  as 
^vay-freight  or  switch  trains,  and  conductors  and  trainmen  shall  be  compen- 
sated accordingly.” 

It  is  the  position  of  the  carrier  that  it  is  within  its  rights  in  establishing 
way-freight  or  switch  runs  to  include  the  switch  work  at  initial  or  destina- 
tion terminals  and  compensate  crews  on  the  basis  of  miles  or  time. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3352.— DOCKET  3409 

Chicago,  III.,  April  18,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 

Station  Employees  v.  New  York  Central  Railroad  Co.  (West  of  Buffalo) 

Question. — Claim  that  J.  P.  Danford,  accountant,  Toledo,  Ohio, 
should  have  been  paid  $5.85  a day  on  the  newly  created  position  to 
which  he  was  assigned  in  the  accounting  bureau. 

Statement. — On  October  1,  1921,  the  carrier  established  a district 
freight  accounting  bureau  at  Toledo,  Ohio,  for  the  purpose  of  cen- 
tralizing freight  accounting  work  of  approximately  128  stations 
located  on  the  Cleveland,  Toledo,  Lansing,  and  Michigan  divisions. 
The  accounts  of  67  stations,  including  Toledo,  were  transferred  to 
the  bureau  on  that  date,  and  those  of  other  stations  were  transferred 
on  subsequent  dates.  Similar  bureaus  had  previously  been  estab- 
lished at  New  York,  Weehawken,  Utica,  Cleveland,  and  Chicago. 

The  positions  in  the  newly  created  bureau  at  Toledo  were  bulle- 
tined in  the  various  stations  from  which  the  accounts  were  trans- 
ferred and  in  which  offices  accounting  positions  were  abolished  in 
accordance  with  rule  18  of  the  agreement  between  this  carrier  and 
its  clerical  employees,  reading  as  follows: 

When  bureaus  or  departments  are  organized  to  take  over  certain  work  from 
individual  offices ; or  offices,  stations,  subdepartments,  or  departments  are  con- 
solidated ; or  if  in  a reorganization  the  reverse  of  this  occurs,  positions  involved 
shall  be  bulletined  and  employees  affected  if  qualified  shall  have  prior  rights  to 
bulletined  positions  established  by  the  reorganization,  and  shall  carry  seniority 
with  them. 

When  a new  station  is  opened  employees  on  the  division  shall  have  prior 
rights  to  positions  established  and  shall  carry  seniority  with  them. 

Mr.  Danford  submitted  a bid  for  a position  paying  $5.85  a day,  the 
same  rate  he  was  receiving  in  the  Toledo  freight  house.  His  appli- 
cation for  this  position  was  rejected,  and  he  then  bid  upon  a position 
paying  $5,465  a day,  which  he  was  awarded.  In  June,  1922,  a posi- 
tion carrying  a rate  higher  than  Mr.  Danford  was  receiving  became 
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vacant,  and  he  applied  for  it.  His  application  was  rejected,  where- 
upon he  filed  claim  that  the  position  he  occupied  should  be  rated  at 
$5,855  a day  from  the  time  he  obtained  it,  or  October  1,  1921. 

The  employees  contend  that  the  newly  created  position  in  the 
freight  accounting  bureau  rated  at  $5,465  a day  carries  identically  the 
same  duties  as  the  position  held  by  him  in  the  accounting  depart- 
ment of  the  Toledo  freight  office  rated  at  $5,855  a day;  and  that  the 
rate  for  the  new  position  should  have  been  arrived  at  under  rule  37 
of  the  agreement,  reading  in  part  as  follows : 

(a)  Positions  (not  employees)  shall  be  rated  and  transfer  of  rates  from  one 
position  to  another  shall  not  be  permitted. 

(&)  The  rates  for  new  positions  shall  be  in  conformity  with  the  rates  for 
positions  of  similar  kind  or  class,  in  the  seniority  district  where  created. 

The  employees  further  contend  that  if  this  rule  had  been  observed 
the  position  Mr.  Danford  obtained  should  have  carried  a rate  of 
$5,855  a day,  and  that  he  should  be  reimbursed  retroactively  from 
October  1,  1921,  the  date  he  was  assigned  to  the  position  in  question. 

The  carrier  contends  that  rule  37  has  no  application  inasmuch  as 
the  freight  accounting  bureau  at  Toledo  is  not  in  the  same  seniority 
district  as  the  Toledo  freight  house;  that  the  rates  for  the  position 
in  the  newly  created  accounting  bureau  were  based  on  what  analogous 
positions  paid  for  some  of  the  work  in  the  bureau  previously  estab- 
lished in  New  York,  Weehawken,  Utica,  and  Chicago ; that  the  fact 
that  the  accounting  bureaus  are  separate  seniority  districts  is  recog- 
nized in  rule  18  hereinbefore  quoted,  which  rule  was  negotiated  sub- 
sequent to  the  creation  of  the  bureau  at  New  York ; and  that  under 
the  circumstances  the  claim  is  without  merit  and  should  be  denied.  * 

Opinion. — The  evidence  submitted  in  this  case  indicates  that  when 
the  accounting  bureaus  were  created  the  rates  of  pay  established 
were,  in  may  instances,  higher  than  those  paid  in  the  local  freight 
offices  from  which  the  work  was  transferred,  and  the  fact  that  Mr. 
Danford’s  claim  is  the  only  one  of  this  kind  presented  would  indi- 
cate that  the  rates  generally  were  satisfactory  to  the  employees  and 
their  representatives.  Mr.  Danford  apparently  had  no  complaint  to 
make  until  his  application  for  a higher-rated  position  was  denied,  or 
eight  months  after  he  assumed  the  position  in  the  accounting  bureau. 
The  evidence  also  indicates  that  on  account  of  some  added  duties  the 
rate  of  his  position  has  subsequently  been  increased  beyond  that 
which  he  has  claimed,  and,  under  the  circumstances,  the  Railroad 
Labor  Board  does  not  consider  that  the  claim  is  well  founded. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3353.— DOCKET  3413 

Chicago,  III.,  April  18,  1925 

Brotherhood  of  Railroad  Trainmen  v.  East  St.  Louis  Connecting  Railway  Co. 

Question. — Claim  of  yardmen  for  pay  for  time  consumed  between 
No.  5 yard  and  Madison  on  account  of  changing  the  point  for  going 
on  and  off  duty  from,  No.  5 yard  to  Madison,  a distance  of  3 y2  miles. 

Decision. — The  Railroad  Labor  Board  decides  that  the  carrier 
should  have  given  30  days’  notice,  as  required  by  the  schedule,  before 
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making  the  change  complained  of;  however,  no  rule  in  the  schedule 
warrants  the  payment  of  an  arbitrary  amount  to  employees  during 
the  period  the  changer  in  the  place  of  reporting  for  duty  was  in  effect. 
The  claim  of  the  employees  is  denied. 


DECISION  NO.  3354.— DOCKET  3414 

Chicago,  III.,  April  18,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Terminal  Railroad  Association  of  St. 

Louis  and  Affiliated  Lines 

Question. — Dispute  relative  to  a complaint  of  yardmen  employed 
at  the  north  end  of  the  eastbound  yard,  Madison,  111.,  against  the 
manner  in  which  they  are  required  to  perform  service. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position—  Crew  No.  1,  assigned  at  the  north  end  of  the  eastbound 
yard  at  Madison,  consists  of  a foreman  and  three  helpers.  Vacancies  are 
filled  as  provided  for  in  Article  VI,  reading  as  follows  : 

“(a)  Yardmen  shall  be  assigned  for  a fixed  period  of  time,  which  shall  be 
for  the  same  hours  daily  for  all  regular  members  of  a crew.  So  far  as  it  is 
practicable  assignments  shall  be  restricted  to  eight  hours’  work. 

“(&)  Crews  worked  off  of  their  regular  assignments  will  not  be  replaced 
by  other  crews. 

“(c)  All  crews  will  be  known  by  name  of  assignment.  Where  there  is  more 
than  one  crew  on  any  assignment  they  shall  be  numbered  as  placed  in  service, 
Bulletins  pertaining  to  bids  shall  designate  name  of  assignment,  number  of 
crew,  starting  time,  and  position  on  crew  that  is  vacant.” 

Article  XVII,  reads,  in  part,  as  follows : 

“(a)  Crews  now  consisting  of  one  foreman  and  three  helpers  or  more  will 
not  be  changed.  It  is  understood  that  hump  crew  is  flexible,  and  this  rule 
does  not  apply  to  it.  A full  crew  will  not  at  any  time  be  drawn  from  the 
hump  crew. 

“(6)  All  crews  assigned  in  freight  service  will  consist  of  not  less  than  one 
foreman  and  two  helpers,  except  Eads  Bridge  crews  when  operating  through 
tunnel.  Work  train,  wrecker,  and  Brooklyn  shop  crews  will  be  manned  by  one 
foreman  and  one  helper.” 

The  employees  take  the  position  that  the  foreman  and  three  helpers  of  the 
north  end  eastbound  crew  should  remain  with  the  crew  during  the  hours  of 
assignment,  and  that  the  members  of  this  crew  should  only  be  used  on  the 
crew  to  which  assigned. 

Carrier's  position. — Prior  to  December,  1917,  a switchman  wis  employed 
to  answer  telephone  calls,  line  up  switches,  and,  when  not  so  engaged,  render 
such  assistance  to  the  classification  crew  working  at  the  north  end  of  the 
eastbound  yard  at  Madison. 

As  traffic  grew  heavier  and  at  a somewhat  later  date,  it  became  necessary 
to  place  an  assistant  yardmaster  at  this  location ; the  switchman  was  then 
relieved  of  some  of  the  duties  formerly  performed  by  him,  and  he  was  per- 
mitted to  assist  the  crew  doing  classification  work. 

In  the  winter  season  and  at  other  periods  it  has  been  customary  to  utilize 
a second  engine  with  a three-man  crew  to  assist  in  the  classification  work, 
alternating  with  the  first  engine  in  switching  on  the  lead.  During  such  periods 
the  extra  switchman  has  been  required  to  assist  both  crews,  always  working 
at  the  same  location  and  performing  identically  the  same  class  of  service. 

Other  jobs  similarly  located  are  manned  by  three-man  crews  and,  were  it 
not  for  a provision  in  our  schedule — Article  XVII,  reading  in  part  as  follows : 
“(a)  Crews  now  consisting  of  one  foreman  and  three  helpers  or  more  will  not 
be  changed  ” — the  work  would  be  accomplished  with  three  men.  Having  the 
fourth  man  on  the  job,  it  is  deemed  right  and  proper  to  utilize  his  services  to 
advantage  and,  since  he  would  be  idle  a good  portion  of  the  time  were  he  not 
required  to  assist  in  lining  switches  for  both  engines,  at  times  when  two 
engines  are  used,  we  believe  our  practice  is  wholly  reasonable. 
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Regarding  the  claim  that  the  practice  is  violative  of  the  schedule,  we  would 
point  out  the  fact  that  the  sole  purpose  of  Article  XVII  was  to  preserve  the 
then  established  complement  of  the  existing  crews.  The  article  was  designed 
neither  to  restrict  the  activities  of  the  employees  nor  to  promote  idleness. 

The  carrier  submits  that  the  practice  of  using  the  same  yardman  to  assist 
in  lining  switches  for  both  engines,  when  two  engines  are  working  alternately 
on  the  same  lead,  is  not  violative  of  the  schedule,  is  not  unreasonable,  and  is 
simply  a means  of  getting  utility  from  an  employee  who  is  not  actually  neces- 
sary to  the  performance  of  the  work. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3355.— DOCKET  3415 

Chicago , III.,  April  IS,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Wabash 

Railway  Co. 

Question. — Dispute  relative  to  proper  application  of  paragraph 
(j),  article  12  of  the  conductors’  schedule  agreement,  relative  to 
payment  for  runaround  claims  when  considering  trips  of  less  than 
100  miles  and  for  which  trips  an  allowance  of  100  miles  is  made. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — The  current  conductors’  schedule  contains  the  fol- 
lowing rule  in  paragraph  ( j ) of  article  12: 

“Through-freight  crews  will  not  be  run  around  at  any  terminal  or  turn- 
around point  in  event  they  have  sufficient  time  to  perform  any  desired  service 
at  an  average  speed  of  12 y2  miles  per  hour  with  trains  known  as  dead  freight, 
full  tonnage  trains,  work  trains,  etc.,  and  15  miles  per  hour  with  trains  known 
as  time  freight  trains.  Time  to  be  computed  from  time  they  are  ordered  to 
leave  terminal.” 

This  rule  provides  the  basis  for  determining  whether  or  not  a crew  may 
claim  payment  for  being  run  around  in  cases  where  the  crew  has  less  than  a 
full  service  period  of  16  hours  under  the  hours-of-service  law. 

The  specific  question  involved  in  the  submission  is  the  proper  application 
of  this  rule  when  considering  trips  of  less  than  100  miles  and  for  which  trips  an 
allowance  of  100  miles  is  made. 

Employees  position. — The  employees  contend  that  only  the  actual  mileage 
should  be  considered. 

Carrier's  position. — The  carrier  contends  that  under  this  rule  the  mileage 
should  be  considered  100  miles  for  the  reason  that  an  allowance  of  100  miles 
is  made,  and  that  a crew  is  not  entitled  to  collect  a penalty  for  being  run 
around  under  this  rule  unless  the  crew  has  sufficient  time  to  run  the  100 
miles  paid  for. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3356.— DOCKET  3416 
Chicago , III.,  April  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Wabash 

Railway  Co. 

Question. — Dispute  relative  to  the  time  at  which  the  pay  of  con- 
ductors in  freight  service  should  stop  at  the  final  terminal. 
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Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — The  current  conductors’  schedule  contains  the  fol- 
lowing rule  in  paragraph  (a)  of  article  11: 

“ In  all  classes  of  service  conductors’  time  will  commence  at  the  time  they 
are  required  to  report  for  duty,  and  shall  continue  until  the  time  they  are 
relieved  from  duty.” 

Section  1 of  article  14  in  the  trainmen’s  schedule  is  the  same  as  the  con- 
ductors’ rule. 

The  question  in  dispute  is  the  time  at  which  the  pay  of  conductors  in 
freight  service  should  stop  at  the  final  terminal. 

Employees'  position. — The  employees  contend  that  the  pay  of  the  conductors 
should  be  continued  until  waybills  have  been  delivered  and  the  train  has 
been  registered. 

Carrier's  position. — The  carrier  contends  that  the  trip  has  been  completed 
for  the  purpose  of  computing  compensations  when  the  train  has  arrived  and 
finally  stopped  on  the  designated  track  or  tracks  in  the  final  terminal  yard. 

Decision. — This  dispute  is  remanded  to  the  parties  to  be  settled 
on  the  basis  of  past  practice. 


DECISION  NO.  3357.— DOCKET  3433 

Chicago,  III.,  April  18,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  assistant  messengers 
on  trains  Nos.  3 and  4 of  the  Missouri-Kansas-Texas  lines  between 
Parsons,  Kans.,  and  Dallas,  Tex.,  should  be  reimbursed  for  the  trips 
made,  at  the  rate  of  $169  a month. 

Statement. — The  carrier  has  messenger  service  on  the  Missouri- 
Kansas-Texas  lines  between  Parsons  and  Dallas  on  trains  Nos.  3 and 
4,  which  trains  have  assistant  messengers  in  the  cars  who  assist  the 
messengers.  On  December  10,  1922,  the  carrier  issued  the  follow- 
ing instructions  to  the  assistant  messengers : 

Effective  with  train  No.  4 out  of  Denison,  Sunday  morning,  December  10, 
two  sections  of  trains  Nos.  3 and  4 will  run  between  Parsons  and  Denison' 
Assistant  messengers  in  trains  Nos.  3 and  4 will  handle  the  second  section  of 
that  train  as  messengers  between  Parsons  and  Denison  and  Denison  and 
Parsons.  The  two  sections  will  consolidate  at  Denison  and  the  assistant 
messengers  will  continue  as  assistant  messengers  from  Denison  to  Dallas, 
returning  as  assistant  messengers  in  Denison  and  handling  the  second  sec- 
tion as  messenger  from  Denison  to  Parsons. 

The  rate  of  the  assistant  messengers  on  the  run  is  $129.75  and 
the  rate  of  the  messengers  is  $169  a month. 

The  employees  state  that  the  Missouri-Kansas-Texas  lines  have  so 
much  traffic  at  certain  periods  of  the  year  that  it  is  necessary  to  run 
some  of  the  trains  in  two  sections ; that  when  a second  section  is  run, 
it  is  necessary  to  have  an  extra  messenger  to  send  out  on  it ; and  that 
the  assistant  messengers  are  used  thereon  on  account  of  their  famil- 
iarity with  the  territory  and  they  being  the  logical  and  practical 
employees  available. 

The  employees  state  that  paragraph  (<?),  rule  73  of  the  agreement, 
reads  in  part : 

If  substituting  or  running  extra  on  a run  where  there  is  a regular  assi^n- 
ment  they  shall  be  paid  as  per  paragraph  (&)  of  this  rule,  i.  e..  the  regular 
pay  of  the  run,  including  the  ratable  proportion  of  overtime — 
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and  that  paragraph  (b)  referred  to,  simply  provides  that  the  em- 
ployee running  extra  shall  be  paid  the  rate  of  the  position. 

The  employees  contend  that  the  assistant  messengers  involved  in 
this  dispute  are  running  extra  on  a run  where  there  is  a regular  as- 
signment, and  that  they  are  entitled  to  the  rate  of  messengers  from 
the  time  they  made  their  first  trip  as  such.  They  are  the  responsible 
head  on  the  train  and  perform  all  the  duties  of  a messenger  that  are 
to  be  performed  on  the  trains;  they  should  therefore  be  reimbursed 
for  the  trips  made  at  the  rate  of  $169  a month. 

The  carrier  admits  that  these  assistant  messengers  are  the  respon- 
sible heads  on  the  trains  for  the  trips  in  question,  and  that  they  per- 
form such  duties  as  are  to  be  performed  on  the  trains.  The  carrier 
states  that  the  occasional  performance  of  this  duty  was  one  of  the 
factors  in  appointing  them  as  assistant  messengers  and  not  helpers, 
and  in  giving  them  a rate  in  excess  of  the  rate  of  helpers. 

The  carrier  states  that  it  was  in  recognition  of  the  circumstances 
surrounding  the  service  that  the  position  of  assistant  messenger  was 
created  and  that  during  all  the  periods  the  work  was  performed  by 
them  it  was  merely  that  of  helper,  notwithstanding  which  they  re- 
ceived a higher  rate  of  pay  than  a helper. 

The  carrier  contends  that  the  rate  of  pay  established  for  the  as- 
sistant messengers  was  to  cover  the  work  which  customarily  attaches 
to  the  position  and  was  in  recognition  of  the  occasional  running  of 
second  sections  of  the  trains  in  question. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DISCISION  NO.  3358.— DOCKET  2718 

Chicago,  III.,  April  20,  1925 

American  Federation  of  Railroad  Workers  v.  Brooklyn  Eastern  District 

Terminal 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and  de- 
claring whether  or  not  the  Brooklyn  Eastern  District  Terminal  has 
violated  Decision  No.  2615  (V,  R.  L.  B.  685). 

Statement. — Under  date  of  July  30,  1924,  the  Railroad  Labor 
Board  rendered  Decision  No.  2615,  in  which  the  following  was  in- 
corporated : 

Question. — ( a ) Does  Decision  No.  1036  of  the  Railroad  Labor  Board  (III,  R. 
L.  B.  423)  apply  to  the  employees  coming  within  the  scope  of  the  shop  crafts 
who  are  employed  by  the  Brooklyn  Eastern  District  Terminal? 

( 6 ) ■ Has  the  Brooklyn  Eastern  District  Terminal  the  right  to  reduce  the 
wages  of  the  employees  without  first  holding  conference  with  the  duly  author- 
ized representatives  of  the  employees? 

Decision. — (a)  No.  The  application  of  Decision  No.  1036  to  the  shop  em- 
ployees of  the  Brooklyn  Eastern  District  Terminal  was  in  violation  of  the  trans- 
portation act,  1920,  and  decisions  of  this  board.  The  conditions  in  effect  imme- 
diately prior  to  such  change  shall  be  restored  and  continued  in  full  force  and 
effect  until  changed  in  conformity  with  said  transportation  act,  1920,  and  de- 
cisions of  this  board. 

(&)  No. 
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Subsequent  to  the  issuance  of  that  decision,  the  organization  party 
hereto  addressed  a communication  to  the  board  in  which  it  stated 
that  an  effort  had  been  made  to  have  the  carrier  comply  with  the 
provisions  of  the  board’s  decision,  but  without  success.  A copy  of 
the  employees’  statement  was  forwarded  to  the  carrier,  and  in  its  re- 
ply the  board  was  advised  that  the  decision  had  not  been  applied. 

The  board,  acting  upon  the  authority  conferred  by  section  313  of 
the  transportation  act,  1920,  cited  the  carrier  and  the  interested  or- 
ganization to  appear  before  it  on  April  13,  1925,  for  the  purpose  of 
conducting  an  inquiry  in  order  to  determine  whether  or  not  there 
had  been  a violation  of  Decision  No.  2615,  as  contended  by  the  chief 
executive  of  the  complaining  organization. 

The  oral  hearing  was  held  as  scheduled,  at  which  time  extensive 
argument  was  advanced  by  th?  carrier  with  respect  to  its  failure 
to  apply  the  decision,  the  principal  contention  being  that  the  carrier 
was  not  “ a common  carrier  ” as  referred  to  in  the  transportation 
act,  1920,  and  that  the  Railroad  Labor  Board  therefore  had  no 
jurisdiction  over  its  operation. 

The  carrier  also  contended  at  the  oral  hearing  that  the  board 
was  without  jurisdiction  to  render  Decision  No.  2615  because  there 
had  been  no  conference  between  it  and  its  employees  on  the  dis- 
pute in  question;  that  there  was  no  dispute  between  this  carrier 
and  its  employees ; and  that  compliance  with  the  transportation  act, 
requiring  a conference  betwe  n the  parties  concerning  the  dispute, 
was  necessary  before  jurisdiction  could  vest  in  the  Railroad  Labor 
Board. 

The  position  taken  at  the  hearing  by  the  carrier  that  it  is  not 
a common  carrier  within  the  meaning  of  the  transportation  act  was 
fully  considered  by  the  board  and  disposed  of  in  Decision  No.  2615 
as  shown  by  the  following  language  therefrom : 

Opinion. — The  Brooklyn  Eastern  District  Terminal  is  a common  carrier  within 
the  meaning  and  intent  of  the  transportation  act,  1920,  and,  therefore,  the  case 
in  question  comes  properly  within  the  jurisdiction  of  the  Railroad  Labor 
Board.  The  evidence  submitted  does  not  indicate  that  the  carrier  complied 
with  the  provisions  of  the  transportation  act,  1920,  and  rules  of  this  board 
when  it  reduced  the  wages  of  its  shop  employees  as  hereinbefore  outlined. 
The  procedure  necessary  to  be  followed  when  questions  of  this  character 
arise  is  fully  outlined  in  the  transportation  act,  1920,  and  in  numerous 
decisions  of  this  board,  and  in  view  of  the  fact  that  the  procedure  therein 
outlined  has  not  been  followed  in  this  particular  case,  it  is  necessary  for 
this  board  to  rule  that  the  change,  as  made,  was  not  proper.  (Supra.) 

The  carrier  now  raises  for  the  first  time  the  question  of  juris- 
diction based  upon  a failure  of  conference.  The  carrier  can  not 
raise  this  question  now.  It  had  full  and  ample  opportunity  to 
present  such  a question  if  it  desired  at  the  time  of  the  original 
submission  in  this  case  and  before  Decision  No.  2615  was  rendered. 
It  has  had  its  day  in  court  and  can  not  now  present  an  argument  as 
to  jurisdiction  which  was  waived  by  it4  when  the  case  was  heard 
upon  its  merits. 

Decision. — The  Railroad  Labor  Board  decides  from  the  evidence 
submitted  that  the  Brooklyn  Eastern  District  Terminal  has  violated 
Decision  No.  2615  and  is  knowingly  and  willfujly  persisting  in 
such  violation  in  contempt  of  the  opinion  and  decision  contained 
therein  and  in  contravention  of  public  welfare. 
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DECISION  NO.  3359.— DOCKET  3583 

Chicago,  III.,  April  20,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  assignment  of  agent- 
telegrapher  at  Mesquite,  Tex.,  with  a spread  of  8 hours  within  10 
under  the  intermittent-service  rule  is  in  violation  of  that  rule,  and 
that  the  employees  affected  should  be  paid  for  all  time  worked  in 
excess  of  eight  hours,  exclusive  of  the  meal  period,  since  the  date 
they  were  placed  in  intermittent  service;  also,  that  the  position  of 
porter  at  Mesquite,  Tex.,  should  be  reclassified  as  assistant  agent  and 
paid  the  minimum  rate  of  56  cents  an  hour. 

Statement. — This  carrier  and  its  employees  in  telegraph  service 
were  parties  to  Decision  No.  757  (III,  R.  L.  B.  156),  and  the  assign- 
ment complained  of  was  made  under  rule  3 of  that  decision,  effective 
March  19,  1922. 

There  is  employed  at  Mesquite  a station  porter  who  is  on  duty 
during  the  period  the  agent  is  relieved  from  10.30  a.  m.  to  12.30  p.  m. 
The  employees  contend  that  during  this  period  the  station  porter  is 
handling  the  agent’s  duties  and  is  bonded  for  that  purpose.  It  is 
upon  this  condition  that  the  claim  for  the  reclassification  of  the 
porter  is  made. 

Opinion.— The  basis  upon  which  this  intermittent  assignment  is 
protested  has  been  passed  upon  by  the  board  in  interpretation  1 to 
Decision  No.  757  (V,  R.  L.  B.  915)  and  Interpretation  1 to  Decision 
No.  2025  (V,  R.  L.  B.  918),  and  the  parties  are  referred  to  the 
questions  and  answers  under  Rule  3,  Intermittent  Service,  of  that 
interpretation. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  that  the  assignment  of  the  agent  at  Mesquite,  Tex.,  is 
in  violation  of  the  intermittent  service  rule  is  sustained.  Retroactive 
adjustment  shall  be  made  accordingly. 

The  claim  for  reclassification  of  porter  to  assistant  agent  is  denied. 


DECISION  NO.  3360.— DOCKET  3592 

Chicago,  III.,  April  20,  1925 

Order  of  Railroad  Telegraphers  v.  Michigan  Central  Railroad  Co. 

Question. — Dispute  regarding  the  rate  of  pay  of  two  positions 
established  in  Twentieth  Street  tower,  Detroit,  Mich.,  on  November 
16,  1922. 

Statement. — Prior  to  Jamiary  11,  1921,  there  were  five  levermen 
employed  in  this  tower  at  an  hourly  rate  of  65.25  cents  an  hour. 
This  rate  was  reduced  to  58.25  cents  an  hour  under  Decision  No. 
147  (II,  R.  L.  B.  133),  effective  July  1,  1921.  On  January  11,  1921, 
two  of  the  positions  were  discontinued  and  the  tower  was  operated 
with  three  levermen  until  November  16,  1922.  On  that  date  two  po- 
sitions of  helper  levermen  at  a rate  of  52.75  cents  an  hour  were 
established  in  this  tower. 
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The  employees  contend  that  the  two  positions  established  on 
November  16,  1922,  should  carry  the  same  rate  as  the  positions 
then  in  existence,  and  that  the  action  taken  is  in  violation  of  section 
( c ),  Article  I,  of  the  agreement,  reading  as  follows : 

The  entering  of  employes  in  the  position  occupied  in  the  service  or  changing 
their  classification  or  work  shall  not  operate  to  establish  a less  favorable 
rate  of  pay  or  condition  of  employment  than  is  herein  established. 

They  request  that  the  two  positions  be  designated  as  levermen 
and  rated  at  58.25  cents  an  hour,  effective  November  16,  1922,  with 
retroactive  adjustment  in  the  compensation  of  the  employees  in- 
volved. 

The  carrier  contends  that  the  two  positions  are  properly  classi- 
fied as  helper  levermen;  that  they  are  new  positions  and  as  such 
the  rate  was  properly  established  under  section  ( a ),  Article  III, 
and  Article  V of  the  telegraphers’  agreement,  reading  as  follows : 

Art.  III.  (a)  New  positions  and  vacancies  will  be  bulletined  within  five 
days  to  all  offices  on  each  division,  and  will  be  filled  within  25  days  in  accord- 
ance with  Article  II.  Reclassified  positions  will  not  be  considered  new 
positions. 

Art.  V.  When  new  positions  are  created,  compensation  will  be  arranged  in 
conformity  with  positions  of  the  same  class  as  shown  in  this  schedule. 

Opinion . — The  evidence  in  this  case  shows  that  in  establishing 
the  rates  for  the  positions  the  carrier  made  comparison  with  posi- 
tions of  helper  levermen  in  other  towers.  The  positions  with  wThich 
comparisons  were  made  were  working  under  the  direction  of  an 
assistant  leverman.  The  employees  involved  in  the  present  dispute 
are  working  under  the  direction  of  a train  director  in  the  same 
manner  as  the  employees  designated  as  levermen  and  receive  no 
instructions  from  the  levermen  except  in  making  such  movements  as 
involve  the  operation  of  levers  on  both  ends  of  the  machine. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3361.— DOCKET  3593 
Chicago,  III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Louis  Southwestern  Railway  Lines 

Question. — Claim  for  compensation  under  overtime  rules  for  over- 
time worked  between  February  1,  1922,  and  August  15,  1922,  by  the 
chief  clerks  to  the  freight  agents  at  Pine  Bluff,  Ark.,  and  North 
Little  Rock,  Ark. 

Statement. — During  the  period  the  clerks’  national  agreement  was 
in  effect  a dispute  arose  between  this  carrier  and  its  employees  with 
respect  to  positions  to  be  excluded  from  the  scope  of  that  agreement 
under  the  exceptions  to  rule  1.  The  question  of  which  chief  clerks  to 
supervisory  agents  should  be  excepted  was  appealed  to  the  United 
State  Railroad  Administration  and  decided.  The  decision  pro- 
vided for  the  exception  of  several  positions,  not  including  the  ones  at 
Pine  Bluff  and  North  Little  Rock.  In  negotiating  an  agreement 
subsequent  to  the  issuance  of  Decision  No.  119  (II,  R.  L B.  87),  the 
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question  of  what  positions  should  be  excepted  again  arose  and  was 
submitted  to  the  Railroad  Labor  Board  for  decision.  At  the  oral 
hearing  before  the  board  it  was  agreed  that  further  negotiations 
would  be  conducted  and  an  effort  made  to  reach  an  agreement  upon 
this  question.  An  understanding  was  had  that  no  claims  for  retroac- 
tive adjustment  would  be  made  for  positions  not  previously  included 
in  the  argeement  which  the  carrier  might  agree  to  include.  Subse- 
quently, or  on  August  15,  1922,  an  agreement  was  reached,  and  the 
carrier  agreed  that  the  rules  should  be  effective  as  of  February  1, 
1922.  Rule  61  of  the  agreement  of  August  15,  1922,  reads  as  follows : 

Overtime  worked  will  not  be  paid  for  unless  its  performance  is  authorized 
by  the  proper  authority  or  in  case  of  emergency  where  proper  advance  author- 
ity is  not  obtainable,  and  not  then  unless  claim  is  made  within  30  days 
from  the  time  service  is  performed. 

This  rule  was  agreed  upon  in  negotiations  immediately  following 
the  issuance  of  Decision  No.  119,  and  became  effective  July  1,  1921. 

The  two  positions  in  question  were  never  placed  on  a daily  basis, 
and  none  of  the  other  provisions  of  the  national  agreement  applied 
to  them. 

The  employees  contend  that  the  understanding  with  respect  to 
retroactive  claims  reached  at  the  oral  hearing  before  the  board  does 
not  apply  to  these  positions  inasmuch  as  the  decision  of  the  United 
States  Railroad  Administration  placed  them  within  the  scope  of  the 
national  agreement. 

The  carrier  contends  that  the  understanding  above  referred  to 
does  apply  to  these  positions  inasmuch  as  it  was  never  conceded  that 
they  were  within  the  scope  of  the  agreement  and  were  never  com- 
pensated in  accordance  therewith;  further,  that  the  claims  are  out- 
lawed under  rule  61  of  the  agreement,  because  they  were  not  pre- 
sented within  30  days  from  the  time  the  service  was  performed,  one 
being  presented  in  October,  1922,  and  the  other  in  February,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3362.— DOCKET  3606 

Chicago,  III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question.— To  what  rate  should  the  increases  provided  in  Decision 
No.  2 (I,  R.  L.  B.  13)  be  applied  in  adjusting  wages  of  tallymen  at 
Trenton,  N.  J.,  under  that  decision. 

Statement. — The  tallymen  employed  by  this  carrier  at  Trenton  are 
compensated  upon  a tonnage  basis  with  a minimum  guaranty  for 
each  hour  worked.  On  March  1,  1920,  this  guaranty  was  55.75 
cents  an  hour.  In  applying  Decision  No.  2 the  carrier  added  the 
increase  of  13  cents  to  an  hourly  rate  of  43  cents,  establishing  a new 
rate  of  56  cents. 

The  employees  contend  that  the  13  cents  should  be  added  to  the 
rate  of  55.75  cents,  establishing  a new  rate  of  68.75  cents,  with  retro- 
active adjustment  to  May  1, 1920,  the  effective  date  of  Decision  No.  2. 
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The  carrier  replied  to  the  employees’  ex  parte  submission  as  fol- 
lows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board,  the  carrier  was  repre- 
sented at  the  hearing  of  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  the  rate  of  55.75 
oents  was  erroneously  established  in  applying  the  wage  orders  of  the 
United  States  Railroad  Administration ; that  the  correct  rate  was  43 
cents;  and  that  it  was  within  its  rights  in  making  the  correction  in 
applying  Decision  No.  2. 

Decision. — The  Railroad  Labor  Board  decides  that  the  increases 
provided  by  Decision  No.  2 should  be  applied  to  the  rate  in  effect 
at  12.01  a.  m.,  March  1,  1920.  See  Interpretation  2 to  Decision  No.  2 
(I,R.  L.  B.  79). 

The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3363.— DOCKET  3635 
Chicago , III.,  April  20,  1925. 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  the  position  held  by  E. 
H.  Burke  should  be  bulletined  as  a new  position  and  awarded  to 
C.  S.  Hager. 

Statement — Messrs.  Hager  and  Burke  were  employed  as  clerks  in 
the  office  of  the  superintendent  at  Uniontown,  Pa.,  with  seniority 
dates  of  March  11,  1920,  and  March  16,  1920,  respectively.  On 
August  1,  1920,  the  rate  of  the  position  held  by  Mr.  Burke  was  in- 
creased, and  on  November  16,  1920,  it  was  again  increased. 

The  employees  contend  that  under  rule  17, — reading  as  follows: 

Except  when  changes  in  rates  result  from  negotiations  for  adjustments  of 
a general  character,  the  changing  of  a rate  of  a specified  position  for  a par- 
ticular reason,  shall  constitute  a new  position — 

the  increase  in  the  rate  created  a new  position  and  that  it  should 
have  been  advertised  as  such  in  order  that  employees  desiring  it 
might  have  had  an  opportunity  to  make  application  for  it.  They 
contend  that  Mr.  Hager,  who  was  senior  to  Mr.  Burke,  should  be 
awarded  the  position  and  reimbursed  the  difference  in  its  rate  and 
the  rate  of  the  position  held  by  him. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  was 
as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board,  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  admitted  that  the  rate  of  the 
position  was  increased  and  that  the  position  was  not  bulletined. 
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The  carrier  further  stated  that  on  March  1,  1920,  the  division  head- 
quarters of  the  Monongahela  division  were  moved  from  Pittsburgh, 
Pa.,  to  Uniontown,  Pa.,  and  that  a very  small  percentage  of  the 
forces  were  transferred.  This  necessitated  the  employment  of  new 
time  clerks  who  were  engaged  without  knowledge  of  their  ability 
to  perform  the  services  required.  The  new  employees  were  given 
an  opportunity  to  demonstrate  their  ability  and  were  placed  in  the 
positions  for  which  they  were  best  fitted,  the  rates  of  pay  being 
gradually  increased  as  the  employees  qualified  themselves  to  take 
care  of  certain  positions.  Mr.  Hager  failed  to  qualify  for  a higher- 
rated position,  but  would  have  been  assigned  to  handle  a lead  job 
had  he  shown  the  necessary  ability. 

Decision—  The  Railroad  Labor  Board  decides  that  under  rule 
17  the  position  should  have  been  bulletined  as  a new  position  when 
the  rate  was  increased. 

Under  the  facts  and  circumstances  of  this  particular  case,  the 
claim  that  C.  S.  Hager  be  assigned  to  the  position  is  denied. 


DECISION  NO.  3364.— DOCKET  3636 

Chicago,  III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  George  H.  Clark  was 
improperly  displaced  by  E.  F.  Wallace  on  January  1,  1921,  during  a 
reduction  of  force,  and  should  be  compensated  for  the  wage  loss 
sustained  account  of  such  displacement. 

Statement. — Mr.  Clark’s  seniority  as  a clerk  dates  from  December 
4,  1918.  Mr.  Wallace  entered  the  service  as  a clerk  on  May  9,  1914, 
and  on  August  16,  1920,  was  transferred  to  the  position  of  freight 
handler.  On  January  1,  1921,  a reduction  of  force  occurred  and  Mr. 
Wallace  was  permitted  to  displace  Mr.  Clark. 

The  employees  contend  that  Mr.  Wallace  was  transferred  to  the 
position  of  freight  handler  at  his  own  request  on  August  16,  1920, 
and  that  in  doing  so  he  broke  the  continuity  of  his  clerical  seniority 
and  should  not  have  been  permitted  to  displace  Mr.  Clark.  They 
ask  that  Mr.  Clark  be  returned  to  his  position  and  compensated  for 
the  wage  loss  sustained. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board,  the  carrier  was  repre- 
sented at  the  hearing  of  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  Mr.  Wallace  was  tem- 
porarily transferred  to  a combination  position  of  checker  and  freight 
handler  on  August  16,  1920,  because  of  his  exceptional  qualifications, 
the  transfer  being  made  in  connection  with  a temporary  arrangement 
for  the  handling  of  freight  at  Salisbury,  Md.,  that  when  this  tern- 
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porary  arrangement  of  handling  the  freight  was  discontinued  Mr. 
Wallace  was  permitted  to  exercise  his  seniority  in  accordance  with 
the  rules  of  the  agreement ; and  that  he  did  not  break  the  continuity 
of  his  clerical  seniority  by  the  temporary  transfer,  which  was  made 
at  the  request  of  the  carrier. 

Decision. — The  Railroad  Labor  Board  decides  that  E.  F.  Wallace 
did  not  break  his  clerical  seniority  on  August  16,  1920,  and,  there- 
fore, the  claim  is  denied. 


DECISION  NO.  3365.— DOCKET  3639 

Chicago,  III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  F.  J.  Bowersox,  clerk, 
Calvert  freight  station,  Baltimore,  Md.,  should  have  been  permitted 
to  displace  Howard  F.  Plack  when  he  was  displaced  from  his  own 
position,  and  that  he  should  be  compensated  for  the  wage  loss  sus- 
tained on  account  of  not  having  been  permitted  to  displace  Mr. 
Plack. 

Statement. — In  a rearrangement  of  force  Mr.  Bowersox  was  dis- 
placed by  a senior  employee  on  November  1,  1920,  and  sought  to 
exercise  his  seniority  to  the  position  occupied  by  Mr.  Plack.  His 
request  was  refused,  and  on  the  same  date,  November  1,  1920,  he 
was  permitted  to  displace  another  junior  employee. 

The  employees  contend  that  Mr.  Bowersox  should  have  been  per- 
mitted to  take  the  position  occupied  by  Mr.  Plack  and  allowed  30 
days  to  qualify  thereon. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board,  the  carrier  was  repre- 
sented at  the  hearing  of  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  states  that  Mr.  Bowersox  wras 
not  sufficiently  qualified  to  assume  the  position  occupied  by  Mr. 
Plack,  and,  therefore,  it  was  within  its  rights  in  refusing  to  permit 
him  to  exercise  his  seniority  to  the  position. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3366.— DOCKET  3640 

Chicago,  III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  R.  T.  Cramer,  jr.,  em- 
ployed as  clerk,  Baltimore,  Md.,  should  be  paid  for  the  time  lost  on 
account  of  sickness,  February  3,  4,  5,  and  6,  1920,  and  June  8,  1920. 
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Statement. — Mr.  Cramer  entered  the  service  of  the  carrier  on 
August  20,  1917.  He  was  off  four  days  during  February,  1920,  on 
account  of  sickness  for  which  he  received  compensation,  but  which 
was  subsequently  deducted  from  his  vacation  period;  he  was  off 
June  8,  1920,  on  account  of  sickness,  and  was  not  paid  for  this  day. 

The  employees  contend  that  it  has  been  the  practice  at  the  station 
at  which  Mr.  Cramer  was  employed  to  compensate  employees  in  all 
cases  where  time  was  lost  on  account  of  sickness  or  for  other  personal 
reasons,  and  submit  in  substantiation  that  Mr.  Cramer  was  previ- 
ously paid  for  one  day  lost  September,  1917,  one  day  in  November,. 
1917,  one  day  in  March,  1918,  two  days  in  April,  1918,  and  one  day 
in  May,  1919;  therefore,  under  the  established  past  practice  which 
was  continued  in  effect  by  the  United  States  Railroad  Administra- 
tion, he  should  be  reimbursed  for  the  days  deducted  from  his  vaca- 
tion allowance  and  be  compensated  for  the  day  not  paid  for,  June 
8,  1920. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board,  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representatives  of  the  carrier  stated  that  there  had  been  no 
practice  of  paying  for  time  lost  account  of  sickness  in  effect  at  this 
station  prior  to  February  20,  1919,  on  which  date  the  general 
manager  issued  the  following  instructions  to  govern: 

Employees  in  the  service  less  than  three  years  shall  not  be  allowed  pay 
when  absent  from  duty  account  of  sickness,  but  may  have  such  absence  counted 
as  vacation  to  the  limit  of  the  vacation  granted  such  employee.  Employees  in 
the  service  three  years  and  less  than  five  years  shall  be  treated  on  the  merits 
of  each  particular  case,  with  a maximum  allowance  of  14  days  in  one  calendar 
year. 

The  carrier  stated  that  the  Railroad  Labor  Board  has  no  juris- 
diction with  respect  to  the  claim  for  time  lost  prior  to  March  1,  1920,. 
and  that  inasmuch  as  his  entire  vacation  allowance  was  absorbed 
prior  to  June  8,  1920,  he  was  not  entitled  to  compensation  for  that 
day  under  the  governing  regulations. 

Decision. — The  Railroad  Labor  Board  has  no  jurisdiction  with 
respect  to  claim  arising  prior  to  March  1,  1920.  The  claim  for 
pay  for  June  8,  1920,  is  denied. 
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Chicago , III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  Mrs.  Margaret  Ford 
should  be  permitted  to  exercise  her  seniority  to  such  position  as  she 
may  be  entitled  to  and  compensated  for  any  monetary  loss  sustained 
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by  reason  of  the  refusal  of  the  carrier  to  permit  her  to  displace 
junior  clerks. 

Statement. — The  employees  state  that  Mrs.  Ford  entered  the  serv- 
ice of  the  carrier  on  December  15,  1918,  as  a clerk  in  the  train- 
master’s office  at  Oil  City,  Pa.,  and  worked  continuously  in  that 
position  until  March,  1920,  when  she  was  relieved  from  service  on 
account  of  a reduction  in  force.  After  being  relieved  from  duty 
she  made  a request  to  exercise  her  seniority  to  positions  held  by 
junior  clerks,  which  request  was  denied  on  the  ground  that  the 
trainmaster’s  entire  force  wa^  considered  as  being  excepted  from  the 
provisions  of  the  clerks’  national  agreement,  and  was  therefore  not 
subject  to  the  seniority  rule. 

The  employees  contend  that  Mrs.  Ford  has  suffered  an  injustice 
and  a serious  monetary  loss  due  to  having  been  deprived  of  her 
seniority  through  an  improper  interpretation  of  the  terms  of  the 
agreement.  They  request  that  she  be  permitted  to  exercise  her 
seniority  to  such  positions  as  she  may  be  entitled  to  by  reason  of  her 
seniority  and  compensated  for  any  monetary  loss  sustained  because 
of  the  refusal  of  the  carrier  to  grant  her  this  privilege. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  when  Mrs.  Ford  was 
relieved  on  March  13,  1920,  she  made  application  for  the  position 
of  stenographer  in  the  trainmaster’s  office  at  Oil  City,  but  her  ap- 
plication was  rejected  on  account  of  lack  of  ability  and  fitness  to  fill 
the  position.  Furthermore,  the  position  in  question  was,  under  the 
clerks’  national  agreement,  classified  as  an  “excepted  position,”  to 
which  classification  no  objection  was  filed  by  the  employees. 

Decision. — Based  upon  the  evidence  submitted,  the  Railroad  Labor 
Board  decides  that  the  carrier  was  within  its  rights  in  declining  to 
permit  Mrs.  Margaret  Ford  to  displace  the  stenographer  in  the 
trainmaster’s  office.  She  should  have  been  permitted  to  displace  any 
junior  employee  occupying  a position  that  she  was  qualified  to  fill 
which  was  not  classified  as  an  “ excepted  position,”  and  shall  now  be 
permitted  to  do  so,  if  she  desires  to  return  to  the  service  of  the 
carrier. 


DECISION  NO.  3368.— DOCKET  3627 

Chicago , III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  Miss  Luella  M.  Beck  was 
laid  off  in  a reduction  of  force  in  violation  of  rule  21  of  the  national 
agreement  and  should  be  reinstated  with  seniority  rights  unimpaired 
and  compensated  for  the  wage  loss  sustained. 
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Statement. — Miss  Beck  entered  the  service  of  the  carrier  on  Feb- 
ruary 9,  1920,  and  on  October  6,  1920,  received  the  following  notice 
from  the  officer  under  whom  she  was  employed : 

When  hired  you  stated  you  were  a stenographer.  However,  you  misrepre- 
sented yourself,  and  as  you  are  unable  to  qualify  as  such,  we  are  unable  to 
retain  your  services. 

This  is  to  notify  you  that  five  days  from  the  above  date  you  will  be  relieved 
from  the  service  of  the  Pennsylvania  Railroad  System  on  account  of  reduction 
in  force. 

Miss  Beck  was  relieved  on  October  11,  1920. 

The  employees  contend  that  Miss  Beck  should  have  been  permitted 
to  exercise  her  seniority  over  junior  employees  who  were  retained 
and  allowed  30  days  in  which  to  qualify  on  the  position  obtained  by 
the  exercise  of  such  rights;  that  the  carriers  action  is  in  violation 
of  rule  21,  covering  reduction  in  force,  and  that  Miss  Beck  should 
be  reinstated  with  seniority  unimpaired  and  compensated  for  the 
wage  loss  sustained. 

The  carrier’s  answer  to  the  employees’  ex  parte  submission  is 
quoted  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  Transportation  Act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  of  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  Miss  Beck  was 
relieved  from  the  service  on  October  11,  1920,  on  account  of  ineffi- 
ciency ; that  when  employed  she  represented  herself  as  a stenographer 
but  failed  to  qualify  as  such  within  30  days  after  her  appointment 
and  was  assigned  to  clerical  duties,  but  failed  to  sufficiently  familiar- 
ize herself  to  handle  such  duties  satisfactorily;  that  Miss  Beck’s 
services  were  otherwise  unsatisfactory;  and  that  she  was  conse- 
quently relieved  from  the  service. 

Opinion. — The  notice  given  Miss  Beck,  hereinbefore  quoted,  estab- 
lishes the  basis  for  the  employees’  contention  that  she  was  relieved 
in  a reduction  of  force,  and  also  the  basis  for  the  carrier’s  contention 
that  she  was  dismissed  on  account  of  inefficiency. 

From  the  explanations  of  both  parties  it  would  appear  that  the 
carrier  availed  itself  of  the  opportunity  of  a force  reduction  to  dis- 
miss an  employee  whom  it  considered  was  not  rendering  satisfactory 
service.  It  is  admitted  that  no  investigation  was  held  prior  to  the 
dismissal,  and  it  also  appears  that  the  employees’  request  for  hear- 
ing was  ignored  by  the  various  officers  to  whom  the  case  was 
appealed. 

At  the  hearing  conducted  by  the  board  the  representative  of  the 
employees  was  unable  to  designate  any  position  to  which  Miss  Beck 
should  have  been  permitted  to  exercise  her  seniority  in  order  that 
her  fitness  for  such  position  might  be  determined.  Their  contention 
that  she  should  have  been  permitted  to  exercise  her  seniority  over 
any  junior  employee  and  be  allowed  30  days  in  which  to  qualify  is 
not  sustained  by  the  rules.  Her  right  to  displace  any  junior  em- 
ployee would  be  dependent  upon  her  fitness  for  the  position. 

The  question  of  Miss  Beck’s  right  to  displace  a junior  employee,  as 
well  as  the  question  of  whether  or  not  she  was  inefficient,  should  have 
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been  the  subject  of  investigation  and  hearing  under  the  rules  of  the 
agreement,  but  in  view  of  the  brief  duration  of  her  employment 
with  the  carrier,  the  length  of  time  which  has  elapsed  since  her  em- 
ployment was  terminated,  and  the  nature  of  the  charges  upon  which 
she  was  dismissed,  the  board  does  not  consider  that  she  should  be 
reinstated  because  of  the  carrier’s  failure  to  comply  with  the  in- 
vestigation rule  until  it  is  ascertained  if  she  desires  to  return  to  the 
service  of  the  carrier,  and  until  the  merits  of  her  claim  have  been 
investigated. 

Decision. — The  Railroad  Labor  Board  decides  that  if  Miss  Luella 
M.  Beck  desires  to  return  to  the  service  of  the  carrier,  an  investiga- 
tion upon  the  merits  of  her  removal  from  the  service  shall  be  con- 
ducted. In  this  investigation  the  question  of  her  fitness  for  positions 
held  by  junior  employees,  as  well  as  the  charges  made  by  the  carrier 
as  to  inefficiency,  et  cetera,  shall  be  thoroughly  inquired  into.  If  the 
investigation  develops  that  she  wTas  improperly  removed  from  the 
service  she  shall  be  reinstated  with  seniority  unimpaired  and  com- 
pensated for  the  wage  loss  sustained  from  the  date  she  was  dis- 
missed less  any  amount  earned  in  other  employment. 
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Chicago,  III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  carrier  violated  rule  77 
of  the  agreement  by  increasing  the  monthly  hourage  of  E.  W.  Davies, 
messenger,  and  reducing  the  number  of  employees  in  the  district. 

Statement. — Mr.  Davies  was  employed  on  the  Placerville-Sacra- 
mento  route,  Calif.,  as  messenger  in  short  turnaround  service.  Prior 
to  January  1,  1923,  the  carrier  maintained  a relief  messenger  on  cer- 
tain dates  of  the  month  and  that  position  discontinued  on  that  date. 
Mr.  Davies  for  years  had  been  allowed  two  days’  relief  a month, 
which  was  discontinued. 

The  employees  state  that  the  carrier  has  failed  to  recognize  the  prin- 
ciple of  allowing  Mr.  Davies  one  day  of  rest  in  seven  and  has  de- 
parted from  an  old-established  practice,  and  that  as  this  employee  re- 
ceived a pro  rata  overtime  rate  up  to  270  hours,  there  is  a slight 
financial  saving  in  working  him  365  days  in  the  year  without  addi- 
tional compensation. 

The  employees  contend  that  the  carrier  by  increasing  the  monthly 
hourage  of  Mr.  Davies,  by  reducing  the  number  of  employees  in  the 
district  by  relieving  a regularly  assigned  relief  man,  and  by  rearrang- 
ing the  run,  has  violated  rule  77  of  the  agreement,  which  reads  as 
follows: 

Reduction  in  crews  or  increase  in  hours  of  service  from  assignment  in  effect 
February  15,  1920,  shall  not  be  made  with  a purpose  of  offsetting  the  intent  of 
these  rules,  but  nothing  in  these  rules  is  understood  to  prevent  adjustment  of 
runs  in  short  turnaround  service  for  the  purpose  of  avoiding  payment  of  over- 
time that  would  accrue  under  these  rules  without  reducing  the  number  of  em- 
ployees. Such  runs  may  be  rearranged  provided  that  employees  are  not  taken 
off  or  reduced  in  number. 

Under  the  last  sentence  of  this  rule  runs  can  not  be  rearranged  if 
employees  are  taken  off.  They  contend  that  the  carrier  has  no  right 
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to  discontinue  the  practice  of  providing  for  the  two  days’  relief  a 
month. 

The  carrier  states  that  it  took  no  employee  off  the  run  in  question ; 
that  all  it  did  was  to  discontinue  the  relief  that  was  not  required 
under  rule  77  of  the  agreement;  and  that  Mr.  Davies  was  fortunate 
in  getting  something  which  the  rule  did  not  require. 

The  carrier  contends  that  rule  77  is  not  applicable  to  this  case  as  re- 
lief for  Sunday  purposes  is  not  a regular  assignment,  nor  is  it  a part 
of  the  run,  and  that  the  principle  of  allowing  employees  one  day  rest 
in  seven  has  never  been  applicable  to  train  employees. 

Decision.  The  Railroad  Labor  Board  decides  that  the  action  com- 
plained of  is  not  in  violation  of  rule  77.  The  claim  of  the  emplovees 
is  denied.  J 
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Chicago , III.,  April  20,  1925 

Order  of  Railroad  Telegraphers  v.  Atlantic  Coast  Line  Railroad  Co. 

Question.-— Claim  of  the  employees  that  the  telegrapher  in  the 
two-shift  offices  at  Sanford,  N.  C.,  Acree,  Ga.,  Cairo,  Ga.,  Line  Oak, 
Fla.,  Wallacoochee,  Ga.,  Avon  Park,  Fla.,  and  McAlpin,  Fla.,  should 
be  paid  for  all  time  they  have  been  required  to  work  an  8-hour 
assignment  within  a spread  of  nine  hours. 

Opinion.— The  evidence  submitted  in  this  case  discloses  that  many 
of  the  assignments  complained  of  were  arranged  upon  the  request 
of  the  employees  and  have  been  worked  without  protest  for  a con- 
siderable period  of  time.  The  claim  for  compensation  is  not  for  time 
actually  worked,  but,  on  the  other  hand,  is  a claim  for  pay  for  an 
assigned  meal  period  which  was  taken  and  in  no  instance  did  the 
employees  actually  work  in  excess  of  eight  hours.  Admitting  the 
assignment  to  be  in  violation  of  the  schedule  and  not  placing  its 
seal  of  approval  upon  the  individual  agreements  which  are  in  viola- 
tion of  the  schedule,  the  Railroad  Labor  Board  is  of  the  opinion 
that  the  employees  are  not  on  good  ground  in  claiming  compensa- 
tion for  a meal  period  allowed  at  the  request  of  the  individual,  par- 
ticularly when  the  practice  complained  of  is  corrected  when  brought 
to  the  attention  of  the  proper  official  in  the  manner  prescribed  in  the 
schedule. 

Decision. — The  Railroad  Labor  Board  decides  that  the  assign- 
ments complained  of  are  in  violation  of  Article  III  of  the  agree- 
ment. Compensation  shall  be  allowed  in  all  cases  where  such  assign- 
ments have  been  continued  in  effect  subsequent  to  claims  for  over- 
time being  presented. 
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Chicago,  III.,  April  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  of  the  employees  that  the  carrier  restore  the 
messenger  runs  between  Detroit,  Mich.,  and  Chicago,  111.,  and  be- 
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tween  Detroit  and  St.  Louis,  Mo.,  as  they  existed  prior  to  May  1, 
1921. 

Statement. — On  February  15,  1920,  the  carrier  had  two  messenger 
runs  out  of  Detroit.  One  run  was  from  Detroit  to  Chicago,  to 
-which  six  messengers  were  assigned,  making  less  than  240  hours  a 
month.  The  other  run  was  from  Detroit  to  St.  Louis,  to  which 
seven  messengers  were  assigned,  making  approximately  248  hours  a 
month.  From  March  16  to  May  1,  1921,  a relief  man  was  assigned 
to  the  Detroit-St.  Louis  run  who  relieved  each  messenger  a sufficient 
time  to  avoid  overtime.  On  May  1,  1921,  the  carrier  abolished  the 
two  runs  and  advertised  by  bulletin  a new  run  consisting  of  a pool 
•of  13  messengers  operating  between  Detroit,  Chicago,  and  St.  Louis, 
and  discontinued  the  position  of  relief  messenger  on  the  Detroit-St. 
Louis  run. 

The  employees  state  that  the  readjustment  of  the  runs  that  was 
made  by  the  carrier  increased  the  hours  of  service  of  the  messengers 
on  the  Detroit-Chicago  run  about  39  hours  a month,  and  that  by 
discontinuing  the  relief  messenger  on  the  Detroit-St.  Louis  run  and 
combining  that  run  with  the  Detroit-Chicago  run,  the  overtime 
made  on  the  former  run  was  absorbed. 

The  employees  contend  that  the  carrier  violated  rule  77  of  the 
agreement  by  readjusting  the  runs  for  the  purpose  of  avoiding  the 
payment  of  overtime.  The  rule  referred  to  reads  as  follows: 

Reduction  in  crews  or  increase  in  hours  of  service  from  assignment  in  effect 
February  15,  1920,  shall  not  be  made  with  a purpose  of  offsetting  the  intent 
of  these  rules,  but  nothing  in  these  rules  is  understood  to  prevent  adjustment 
of  runs  in  short  turn-around  service  for  the  purpose  of  avoiding  payment  of 
overtime  that  would  accrue  under  these  rules  without  reducing  the  number 
of  employees.  Such  runs  may  be  rearranged  provided  that  employees  are  not 
taken  off  or  reduced  in  number. 

The  carrier  states  that  it  discontinued  two  groups  of  messengers 
and  created  a new  group  to  meet  the  needs  of  its  business,  and  con- 
tends that  the  readjustment  made  in  the  runs  does  not  conflict  with 
rule  77  of  the  agreement  for  the  reason  that  the  rule  is  not  applica- 
ble, and  that  even  if  it  were  applicable,  there  is  nothing  in  the  ac- 
tion of  the  carrier  that  would  have  been  contrary  to  the  rule  since 
the  change  was  not  made  “ with  a purpose  of  offsetting  the  intent 
of  these  rules.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  evidence 
presented  to  the  board  does  not  indicate  that  the  rearrangement  of 
the  messenger  runs  was  made  for  the  purpose  of  offsetting  the  in- 
tent of  the  rules  of  the  agreement. 

The  claim  of  the  employees  is,  therefore,  denied. 


DECISION  NO.  3372.— DOCKET  3469 
Chicago , III.,  April  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Delaware  & Hudson  Co. 

Question. — Request  of  the  employees  that  a hostler  position  at 
Mohawk  formerly  held  by  Harry  Hankinson  be  bulletined  in  accord- 
ance with  paragraph  (6),  article  21,  of  the  current  agreement. 
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Statement. — The  current  agreement  in  effect  between  the  Brother- 
hood of  Locomotive  Firemen  and  Enginemen,  who  represent  the 
hostlers  on  this  line,  and  the  Delaware  & Hudson  Company,  is  cap- 
tioned as  follows : 

Agreement  between  the  Delaware  & Hudson  Co.  and  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen’s  committees,  governing  the  employment, 
rates  of  pay,  and  working  conditions  of  all  engineers,  firemen,  and  hostlers  in 
the  service. 

Paragraph  (£>),  article  21,  of  the  current  agreement  reads  as  fol- 
lows : 

(6)  All  positions  will  be  advertised  within  5 days  after  becoming  vacant 
or  created  for  a period  of  10  days,  and  will  be  assigned  within  a period  of 
5 days  after  closing  of  advertising  period,  separate  applications  to  be  made  in 
writing  for  each  position. 

On  January  27,  1922,  a position  as  hostler  at  Mohawk,  formerly 
held  by  Hostler  Hankinson,  having  become  vacant  was  filled  by 
the  carrier  by  a man  named  James  Gallagher,  who  was  employed 
at  that  time  for  this  position  without  consideration  to  older  hostlers 
then  in  the  service  who  might  have  wanted  the  position.  The  com- 
mittee representing  the  hostlers  called  on  the  officers  and  requested 
that  this  position  be  advertised  as  provided  in  article  21  (&)  of  the 
agreement.  The  representatives  of  the  carrier  made  a detailed  pre- 
sentation in  this  case  outlining  their  position.  In  their  argument 
it  was  contended  that  article  21  (b)  is  not  applicable  to  hostlers  and 
that  it  has  not  been  the  practice  to  advertise  vacancies  in  hostler’s 
positions,  it  being  desired  to  reserve  the  right  to  place  incapacitated 
employees  in  those  positions. 

The  board,  in  addition  to  the  written  submission  made  in  this 
docket,  has  given  full  consideration  to  the  evidence  submitted  at  the 
hearing  held  October  25,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  the  position 
of  the  employees  is  sustained. 


DECISION  NO.  3373.— DOCKET  3476 

Chicago,  III.,  April  20,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chesapeake)  & Ohio  Railway  Co. 

Question, — Request  of  the  employees  for  the  application  of  De- 
cision No.  2 (I,  R.  L.  B.  13),  increase  to  arbitrary  allowances  speci- 
fied in  the  engineers’  and  firemen’s  agreements;  rule  3,  monthly  rates 
on  certain  branch  lines ; rule  39,  rate  per  day  for  engineers  learning 
new  territory,  etc.;  and  rule  40,  rate  per  day  for  engineers  dead- 
heading when  not  starting  work  in  some  other  service  during  the 
calendar  day. 

Statement. — The  following  rules  are  involved  in  this  dispute: 

RULE  3 

(Effective  February  1,  1923) 

Art.  I.  (c)  Engineers  and  firemen  on  regular  assigned  passenger  runs  quoted 
in  this  paragraph  will  be  paid  the  rates  in  paragraphs  (a)  and  (6)  of  this 
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article,  but  will  not  be  paid  less  than  the  rates  for  calendar  month  quoted 

below.  . , . . 

If  rates  quoted  below  are  in  excess  of  rates  named  m paragraphs  (a)  and 
(&),  the  excess  may  be  applied  against  overtime.  (Subject  to  later  final  set- 
tlement. ) 


Service 

Engineers,  | 
per  month 

| 

Firemen,  per  month 

Engines 
over 
140,000 
pounds  on 
drivers 

Engines 
140,000 
pounds  or 
less  on 
drivers 

Strathmore  and  Charlottesville  and  return  _ _ 

Passenger 

$175. 10 
170.85  | 
175. 10 

175. 10 
161.  50 
161.  50 
161.  50 
161.  50 
161.  50 
161.50 

■ $122. 40 

i 

$114. 80 

TiP.Yingt.rm  branch 

do 

Warm  Springs  Valley  branch,  including  trips  to 
Clifton  Forge,  and  including  Sundays. 

Loup  Creek  branch,  Rend  branch  (combined) 

Logan  and  Holden  

do 

do .. 

do 

Logan  and  Lnrado  

do.. 

Dingess  Run  branch  

do 

Cane  Fork  and  Colcord  

do 

Cabon  Creek  branch  - 

do 

Ppinf.  Urpftk  branch  _ _ . _ 

do 

RULE  39 


Art.  XIV  ( f ).  Engineers  already  in  service,  who  are  required  to  learn 
new  territory  or  familiarize  themselves  with  other  parts  of  the  line  prepara- 
tory to  operating  trains  thereon,  will  be  allowed  a minimum  of  $6.08  per  day 
for  such  service.  (Effective  February  1,  1923.) 

RULE  40 

Art.  XIV  ( g ).  Engineers,  firemen,  and  hostlers  deadheading  over  the  road 
under  orders  will  be  paid  the  same  amount  as  the  engineer  or  fireman  pull- 
ing the  train  for  the  distance  traveled.  When  not  starting  work  in  some 
other  service  during  the  calendar  day,  they  will  be  allowed  not  less  than  $6.08 
for  engineers,  and  $4.60  for  firemen  and  hostlers  for  deadheading.  Deadhead- 
ing will  be  computed  and  paid  for  separate  from  other  service  performed. 
This  rule  applies  regardless  of  where  deadhead  movements  are  inade.  (Effec- 
tive February  1,  1923.) 

In  support  of  their  request  the  employees  cite  paragraphs  (a)  and 
(b),  Article  XI  of  Supplement  15;  questions  59,  60,  and  65,  Inter- 
pretation 1 to  Supplement  15;  decision  in  case  No.  27/125  by  Rail- 
way Board  of  Adjustment  No.  1;  and  Interpretations  No.  7 (I, 
R.  L.  B.  82),  No.  11  (I,  R.  L.  B.  84),  and  No.  16  (II,  R.  L.  B.  603) 
to  Decision  No.  2. 

In  support  of  its  position  the  carrier  cites  Interpretation  9 to 
Decision  No.  2 (I,  R.  L.  B.  83)  and  Decision  No.  1328  (III.  R.  L.  B. 
882).  . 

Decision. — The  rates  for  the  services  involved  by  these  rules  hav- 
ing been  established  by  or  under  authority  of  the  United  States 
Railroad  Administration,  and  it  having  been  the  intent  that  the  in- 
creases specified  in  Decision  No.  2 should  be  added  to  the  rates  of 
compensation  thus  established,  there  should  be  added  to  the  rates 
thus  established  the  increases  authorized  in  sections  1 and  2,  Ar- 
ticle VI  of  Decision  No.  2,  applicable  to  the  class  of  service  per- 
formed. 
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DECISION  NO.  3374.— DOCKET  3076 

Chicago,  III.,  April  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Engineer  W.  N.  Ahlquist  and  Firemen 
Geelan,  Ashland  division,  for  final  terminal  delay  at  Ironwood, 
Mich.,  11.03  a.  m.  to  1 p.  m.,  May  12,  1921. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — On  May  12,  1921,  Engineer  Ahlquist  and  Fireman 
Geelan  were  ordered  to  report  for  duty  at  the  ore  dockyard  at  6.10  a.  m.  and 
to  depart  at  7 a.  m.  They  departed  from  the  ore  dockyard  at  7 a.  m.  and  ar- 
rived at  the  Belt  Line  junction,  the  main  track  switch  connection  to  Oliver 
yard,  at  11.03  a.  m.,  at  which  point  the  train  left  the  main  line.  They  departed 
from  the  Belt  Line  junction  at  12.01  p.  m.,  arrived  at  Orva,  Wis.,  at  12.25 
p.  m.,  departed  from  Orva  at  12.45  p.  m.,  and  arrived  and  tied  up  at  Iron- 
wood  at  1 p.  m. 

: Employees ’ position. — It  is  the  position  of  the  employees  that  Engineer 
Ahlquist  and  Fireman  Geelan  should  be  compensated  for  delayed  time  from 
11.03  a.  m.  until  1 p.  m.  under  the  provisions  of  that  portion  of  rule  20  of  the 
engineers  and  firemen’s  schedule,  reading : 

“ For  freight  service,  final  terminal  delay  shall  be  computed  from  the  time 
the  engine  reaches  designated  main  track  switch  connection  with  the  yard 
track.” 

Carrier's  position. — It  is  the  position  of  the  carrier  that  Belt  Line  junction 
is  not  the  main  track  switch  connection  to  Ironwood  yard  in  the  application 
of  the  provisions  of  rule  20,  and,  such  being  the  case,  Engineer  Ahlquist  and 
Fireman  Geelan  are  not  entitled  to  compensation  as  claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3375.— DOCKET  3395 

Chicago,  III.,  April  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  .Conductor  M.  D.  Weddel  et  al.,  Ashland 
division,  for  additional  compensation  on  account  of  having  per- 
formed work  at  Ironwood,  Mich.,  on  various  dates.  The  claim  is 
based  on  the  provisions  of  rules  53  (a)  and  (b)  and  116  of  the  con- 
ductors and  trainmen’s  schedule. 

Statement . — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Weddel  et  al.  are  assigned  to  pool- 
freight  service  on  the  Ashland  division.  Conductor  Weddel,  on  June  1,  3921, 
was  ordered  for  train  No.  70  to  report  at  ore  dockyard  at  12.05  a.  m.  He 
was  ordered  to  leave,  and  left  ore  dockyard  at  12.50  a.  m.,  with  a train  con- 
sisting of  35  loads — 12  merchandise  and  dead  loads,  and  23  cars  of  coal  con- 
signed to  the  Oliver  mine — to  be  taken  to  Oliver  yard  after  delivery  of  mer- 
chandise at  Ironwood.  He  arrived  at  Ironwood  at  3.15  a.  m.  and  departed 
from  Ironwood  at  3.25  a.  m.  for  Oliver  yard ; arrived  at  Oliver  yard  3.50  a.  m., 
with  instructions  to  pick  up  dock  loads  at  Oliver  yard,  take  them  to  Orva, 
return  to  Ironwood,  and  tie  up;  left  Oliver  yard  at  4.10  a.  m.,  arrived  at  Orva 
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4.31  a.  m.,  left  Orva  at  4.50  a.  m.,  arrived  at  Ironwood  at  5 a.  m.,  and  tied 
up  at  5.10  a.  m.  Claim  is  made  for  additional  compensation  from  the  time 
Conductor  Weddel  first  arrived  at  Ironwood  at  3.15  a.  m. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3376.— DOCKET  3478 

Chicago,  III.,  April  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 

Station  Employees  v.  New  York  Central  Railroad  Co.  (West  of  Buffalo) 

Question. — Claim  of  the  employees  that  K.  L.  Stillwell  should  be 
allowed  to  qualify  for  the  position  of  chief  car-record  clerk  at  Erie, 
Pa.,  and  reimbursed  for  the  difference  between  the  earnings  of  the 
position  held  by  him  and  that  of  chief  car-record  clerk,  effective 
from  the  date  the  junior  employee  was  assigned  to  the  latter  posi- 
tion. 

Joint  statement  of  facts. — The  position  of  chief  car-record  clerk  at  Erie 
was  bulletined  under  date  of  January  9,  1922.  Among  others  bidding  on  the 
position  was  Mr.  Stillwell. 

Mr.  Stillwell  was  not  given  the  appointment,  but  a clerk  junior  to  him  in 
the  service  was  appointed. 

Rule  4 of  the  agreement  reads : 

“ Promotion  shall  be  based  on  seniority,  ability,  and  fitness ; ability  and 
fitness  being  sufficient,  seniority  shall  prevail.” 

Employees'  position. — The  employees  contend  that  in  view  of  the  fact  that 
Mr.  Stillwell  has  been  employed  in  that  department  performing  the  identical 
duties  as  were  performed  by  the  incumbent  of  the  position  which  became 
vacant,  his  seniority  should  have  been  taken  into  consideration  by  the  em- 
ploying officer  in  making  the  appointment. 

Carrier's  position. — The  carrier  contends  that  full  consideration  was  given 
Mr.  Stillwell  in  connection  with  the  selection  of  an  employee  to  fill  this 
position,  and  on  account  of  Mr.  Stillwell’s  unsatisfactory  service  and  insubor- 
dinate disposition  he  was  not  given  the  position. 

Decision. — Based  on  the  evidence  presented  in  this  dispute,  the 
Railroad  Labor  Board  denies  the  claim  of  the  employees. 


DECISION  NO.  3377.— DOCKET  3491 

Chicago,  III.,  April  21,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  the  three  telegrapher  - 
towermen  employed  at  Hadley  tower  should  be  furnished  living 
quarters  and  reimbursed  for  any  rent  that  may  have  been  paid  by 
them. 

Statement. — The  employees  state  that  in  January,  1922,  Hadley, 
Calif.,  was  made  a telegraph-tower  office  and  three  telegraphers  were 
sent  to  that  point  to  work,  but  suitable  living  quarters  were  not  fur- 
nished for  them  by  the  carrier,  as  is  required  by  rule  34  (b)  of  the 
agreement,  which  reads  as  follows : 

Where  living  quarters  are  furnished  by  the  company,  water,  fuel,  and  lights 
(except  electric)  will  also  be  furnished,  for  all  of  which  a reasonable  charge 
will  be  made,  except  at  isolated  places  where  such  facilities  will  be  furnished 


760 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3378] 


without  charge.  Telegraphers  will  pay  the  cost  of  electric  energy  consumed  in 
living  quarters.  Agent,  first,  second,  third,  and  fourth  trick  telegraphers  will 
have  preference  in  occupying  living  quarters  in  the  order  named. 

The  employees  also  state  that  one  of  the  telegraphers  is  required 
to  livfe  at  Edna,  Calif.,  1.2  miles  from  Hadley,  and  the  other  two 
telegraphers  have  made  temporary  arrangements  for  quarters  pend- 
ing settlement  of  this  dispute. 

The  employees  contend  that  Hadley  is  an  isolated  point  and  that 
the  rule  quoted  above  provides  that  the  carrier  shall  furnish  free  liv- 
ing quarters. 

The  employees  request  settlement  of  the  claim  in  accordance  with 
the  provisions  of  the  agreement  and  also  that  where  any  of  the  em 
ployees  affected  were  required  to  pay  rent  for  outside  quarters  they 
shall  be  reimbursed  therefor. 

The  carrier  states  that  one  of  the  telegraphers  who  was  assigned  to 
Hadley  tower  is  living  in  a small  house  located  just  off  the  right  of 
way  of  the  carrier  and  adjacent  to  the  tower  which  he  purchased  for 
the  sum  of  $300  from  a towerman  who  was  formerly  assigned  to 
Hadley.  He  pays  $25  a year  as 'rental  for  the  ground  on  which  the 
house  is  situated  and  he  is  entirely  satisfied.  Another  of  the  teleg- 
raphers employed  at  Hadley  lives  in  San  Luis  Obispo,  Calif.,  and 
has  no  desire  whatever  to  live  in  Hadley.  The  other  telegrapher 
employed  at  Hadley  tower  lives  in  suitable  quarters  furnished  him 
free  of  rent  by  the  carrier  at  Edna  station,  which  is  a distance  of 
1.2  miles  from  Hadley. 

The  carrier  contends  that  these  telegraph-towermen  are  comfort- 
ably taken  care  of;  that  there  is  nothing  to  justify  the  contention  of 
the  employees  that  the  carrier  should  build  living  quarters  at  Had- 
ley; that  towermen  have  been  employed  for  years  at  Hadley;  that 
they  supplied  themselves  with  living  quarters;  and  that  there  is  noth- 
ing in  rule  34  (6)  to  sustain  the  claim  of  the  employees  in  their  re- 
quest that  quarters  be  furnished,  nor  is  there  anything  to  justify  the 
claim  that  the  employees  be  reimbursed  for  amounts  paid  in  rental. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  pro- 
visions in  regard  to  free  living  quarters  at  isolated  points  contained 
in  the  rule  under  which  this  claim  is  brought  applies  only  at  points 
where  living  quarters  are  not  obtainable.  It  can  not  be  construed  as 
requiring  the  carrier  to  reimburse  the  employee  who  purchases  a 
home,  neither  can  it  be  construed  as  requiring  the  carrier  to  furnish 
living  quarters  for  employees  who  are  satisfactorily  provided  for, 
as  is  the  case  at  Hadley  tower. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3378.— DOCKET  3494 
Chicago , III.,  April  21,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  F.  H.  Kidd  should  be  as- 
signed to  the  position  of  second-trick  towerman  at  Valbrick  tower 
and  paid  for  time  lost  on  account  of  not  having  been  given  that 
position. 
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Statement. — A vacancy  in  the  position  of  towerman  at  Valbrick 
tower  was  bulletined,  and  T.  J.  Hanrahan  was  assigned  to  it  on 
August  19,  1922.  Mr.  Kidd  made  application  for  the  position,  but 
his  request  for  it  was  denied. 

The  employees  state  that  the  seniority  of  Mr.  Kidd  dated  from 
January  25,  1922,  and  that  Mr.  Hanrahan  held  no  seniority  as  a 
towerman.  Prior  to  May  16,  1921,  Mr.  Hanrahan  held  towerman’s 
seniority  as  of  May  19,  1919,  but  on  the  former  date  he  was  dis- 
placed by  a senior  employee,  and  on  account  of  not  having  sufficient 
seniority  to  displace  another  employee  he  accepted  service  as  an 
extra  gang  foreman  in  the  maintenance-of-way  department  and 
worked  in  that  capacity  until  he  was  assigned  as  section  foreman  at 
San  Luis  Obispo,  Calif.,  on  April  1,  1922,  which  position  he  held 
until  he  was  awarded  the  position  in  Valbrick  tower,  August  19, 
1922. 

The  employees  contend  that  there  is  no  rule  in  the  agreement  that 
permits  the  carrier  to  transfer  an  employee  from  one  department 
to  another  with  the  retention  of  their  seniority  rights. 

The  employees  request  that  Mr.  Kidd  be  assigned  to  the  position 
in  question  and  paid  for  time  lost  on  account  of  having  been  denied 
the  position  to  which  his  seniority  entitled  him. 

The  carrier  states  that  when  Mr.  Hanrahan  accepted  employment 
in  the  maintenance-of-way  department  it  was  understood  that  he 
would  retain  his  seniority  as  a towerman,  and  when  the  vacancy  was 
bulletined  in  the  Valbrick  tower  he  was  assigned  to  it  as  he  was  the 
successful  applicant. 

The  carrier  also  stated  that  it  is  a long  established  practice  to  per- 
mit employees  in  one  grade  of  the  service  to  work  in  other  grades 
or  to  enter  the  service  of  another  carrier  temporarily  during  slack 
business  without  loss  of  seniority;  that  Mr.  Hanrahan  had  the  as- 
surance from  the  officers  of  the  carrier  that  his  seniority  in  tower 
service  would  be  protected;  and  that  it  was  not  until  this  assurance 
was  given  him,  and  at  the  solicitation  of  the  superintendent  of  the 
carrier,  that  he  accepted  temporary  employment  in  the  maintenance- 
of-way  department. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  for 
the  position  is  sustained,  and  that  F.  H.  Kidd  should  be  compen- 
sated for  the  difference  between  what  he  earned  and  what  he  would 
have  earned  had  he  been  given  the  position  to  which  he  was  entitled. 


DECISION  NO.  3379.— DOCKET  3499 

Chicago,  III.,  April  21,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  the  position  of  teleg- 
rapher-clerk at  Wendel  station  should  be  paid  6814  cents  an  hour. 

Statement. — On  November  10,  1922,  a position  of  telegraplier- 
cl  rk  was  established  at  Wendel,  which  is  a joint  station  between 
56122—26 49 
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the  Southern  Pacific  Co.  (Pacific  system)  and  the  Nevada-California- 
Oregon  Railway. 

The  employees  state  that  it  is  an  important  point,  as  is  evidenced 
by  the  fact  that  the  agent  is  paid  88  cents  an  hour.  It  was  necessary 
to  put  on  the  additional  position  of  telegrapher-clerk  on  account 
of  a change  that  was  made  in  the  op  ration  of  the  Nevada-Cali- 
fornia- Oregon  Railway,  which  resulted  in  diverting  all  business  that 
was  originally  handled  via  Hackstaff,  Calif.,  to  the  Western  Pacific 
Railroad  Co.,  via  Wendel,  Calif.,  to  the  Southern  Pacific  Co.  (Pacific 
system). 

The  employees  contend  that  the  duties  and  responsibilities  of 
the  position  of  telegrapher-clerk  at  Wendel  are  similar  to  those 
of  telegrapher-clerk  at  the  following  points  which  are  locat  d in 
the  same  seniority  district:  Cobra,  Nev.,  telegrapher-clerk,  joint 
with  Nevada  Northern  Railway  Co.,  6814  cents;  Palisade,  Nev., 
telegrapher-clerk,  joint  with  Eureka  Nevada  Railway  Co.,  6814 
cents;  Battle  Mountain,  Nev.,  telegrapher-clerk,  joint  with  Nevada 
Central  Railroad  Co.,  6814  cents. 

Under  article  14  (b)  of  the  agreement  the  telegrapher-clerk  at 
Wendel  should  be  paid  the  rate  of  6814  cents  an  hour,  which  rate 
is  paid  similar  positions  at  the  above-named  stations.  Th'?  article 
referred  to  reads  as  follows : 

When  new  positions  are  created  compensation  will  be  fixed  in  conformity 
with  that  of  existing  positions  of  similar  work  and  responsibility  in  the  same 
seniority  district. 

The  employees  also  contend  that  the  comparison  used  by  the 
carrier  is  not  in  accordance  with  rule  14  (&),  as  they  have  com- 
pared the  position  of  telegrapher-clerk  at  Wendel  with  small  tele- 
grapher positions  located  at  small  nonagency  stations  and  where 
clerical  work  is  not  a part  of  the  duties  of  the  latter  position. 

The  carrier  states  that  the  position  of  telegrapher-clerk  was 
established  at  Wendel  on  account  of  the  Western  Pacific  Railroad 
Co.  discontinuing  its  line  from  Wendel  to  Hackstaff  which  neces- 
sitated the  establishment  of  a transfer  force  at  that  point  to  transfer 
freight  from  the  Nevada-California-Oregon  Railway  to  the  South- 
ern Pacific  Co.  (Pacific  system)  and  vice  versa;  the  former  railroad 
being  a narrow-gauge  line. 

The  carrier  also  states  that  the  telegrapher-clerk  at  Wendel  is 
assigned  to  wTork  from  2 p.  m.  to  10  p.  m.,  and  handles  the  wire 
work  between  those  hours,  which  work  is  very  light.  During  the 
month  of  February  it  consisted  of  receiving  20  messages  and  for- 
warding 50.  He  does  not  handle  train  orders,  but  makes  collections 
for  the  use  of  telephone  that  is  maintained  for  the  convenience 
of  the  patrons,  sells  tickets  for  Southern  Pacific  Co.  (Pacific  system) 
train  No.  5,  makes  local  freight  bills,  and  records  interchange  pass- 
ing reports. 

The  carri  r contends  that  the  rate  of  65%  cents  an  hour  that 
was  established  for  the  position  is  the  minimum  rate  for  telegrapher- 
clerks  on  the  Salt  Lake  division,  and  is  sufficient  and  adequate  for 
the  class  and  amount  of  work  performed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DECISION  NO.  3380.— DOCKET  3508 

Chicago , III.,  April  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question . — Claim  of  F.  A.  Kearns  and  seven  others  employed 
by  this  carrier  at  Philadelphia,  Pa.,  for  additional  compensation  for 
time  worked  on  Sunday,  December  24,  1922. 

Statement. — The  claim  is  made  under  rules  61  and  64  of  the  agree- 
ment between  this  carrier  and  its  employees,  reading  as  follows : 

Rule  61.  Full-day  period. — Except  as  otherwise  provided  in  these  rules,  time 
worked  on  Sundays  (or  day  given  in  lieu  thereof),  and  the  following  holidays, 
namely,  New  Year’s  Day,  Washington’s  Birthday,  Decoration  Day,  Fourth  of 
July,  Labor  Day,  Thanksgiving  Day,  and  Christmas  (provided  that  when  any 
of  the  above  holidays  fall  on  Sunday,  the  day  observed  by  the  State,  Nation, 
or  by  proclamation  shall  be  considered  the  holiday)  shall  be  paid  for  at  the 
pro  rata  hourly  rate  when  the  entire  number  of  hours  constituting  the  regular 
week-day  assignment  are  worked. 

Note. — Where  the  exigencies  of  service  required  employees  to  work  on 
Christmas  and  they  are  so  worked,  they  shall  be  given  a day  off  either  in  the 
month  of  December  or  January  in  ,lieu  thereof.  If  worked  on  such  day  off 
they  shall  be  paid  in  accordance  wtih  rules  61  and  62. 

Rule  64.  Day  of  rest. — So  far  as  practicable,  consistent  with  the  require- 
ments of  the  service,  employees  (except  those  in  train  service)  shall  be  al- 
lowed one  day  of  rest  (not  necessarily  Sunday)  in  seven.  When  the  assigned 
day  of  rest  for  an  employee  is  other  than  Sunday,  rules  61  and  62  of  this  article 
shall  apply  to  such  assigned  day,  but  shall  not  apply  to  Sunday.  Days  of 
service  may  be  reassigned  as  necessary  to  comply  with  the  intent  of  this  rule. 

The  regular  rest  day  of  the  employees  involved  was  Sunday.  On 
Saturday,  December  23,  they  were  notified  that  they  would  be  re- 
quired to  work  Sunday,  the  24th,  and  that  Wednesday,  December  27, 
was  assigned  as  their  rest  day.  They  received  their  regular  monthly 
compensation  for  the  month  of  December  and  were  not  allowed  a day 
for  the  service  performed  on  December  24  under  rule  61  on  account 
of  not  working  December  27. 

The  employees  contend  that  the  carrier  was  not  within  its  rights 
in  requiring  these  men  to  lay  off  December  27  in  lieu  of  their  regular 
rest  day,  and  that  they  should  be  compensated  for  the  work  per- 
formed December  24  under  rule  61.  They  further  contend  that 
Christmas  is  the  only  day  the  rule  permits  assigning  another  day  in 
lieu  thereof,  and  then  only  under  the  specified  conditions,  and  that, 
to  permit  the  carrier  to  reassign  rest  days  on  short  notice,  such  as  was 
given  in  the  present  instance,  would  entirely  defeat  the  purpose  of  the 
two  rules. 

The  carrier  contends  that  it  was  obligated  under  rule  64  to  assign  a 
day  of  rest  for  these  employees,  and  that  the  rule  expressly  permits 
of  the  reassigning  of  rest  days  in  order  to  take  care  of  the  require- 
ments of  the  service. 

The  carrier  also  contends  that  the  employees  received  the  regular 
monthly  compensation  for  the  service  performed  during  the  month 
of  December  and  that  the  claim  resolves  itself  into  one  for  com- 
pensation for  time  not  worked. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim 
of  the  employees  is  denied. 
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DECISION  NO.  3381.— DOCKET  3510 
Chicago , III.,  April  21,  1925 
Order  of  Railroad  Telegraphers  v.  Chicago,  Burlington  & Quincy  Railroad  Co. 

Question. — Proper  rate  of  pay  for  agent-telegraphers  at  Moore- 
craft,  Wyo. 

Statement. — Prior  to  March  1,  1921,  there  were  employed  at 
Moorecraft,  an  exclusive  agent  and  three  telegraphers.  The  posi- 
tions were  rated  as  follows: 

Cents  per  hour 


Agent 05.  25 

First  operator 76.  50 

Second  operator 76.  50 

Third  operator 76.  50 


Effective  March  1,  1921,  the  position  of  first-trick  telegrapher 
was  discontinued,  and  the  duties  of  that  position  were  assigned  to 
the  agent  whose  classification  was  changed  to  agent-operator  and  no 
change  was  made  in  his  rate  of  pay. 

The  employees  contend  that  the  combined  position  of  agent- 
operator  should  be  paid  not  less  than  the  rate  of  the  first-trick 
operator,  76 y2  cents  an  hour,  and  that  the  carrier  should  make 
retroactive  adjustment  in  the  compensation  of  the  agent-operator. 
They  further  contend  that  no  new  position  was  created  and  that 
the  combined  position  should  take  the  higher  instead  of  the  lower 
rate  of  the  position  involved. 

The  carrier  states  that  the  reduction  in  force  was  made  because  of 
a severe  falling  off  in  business,  and  that  at  a number  of  stations 
where  an  agent  and  three  operators  were  employed,  the  first-trick 
operator  was  taken  off,  and  the  agent  was  required  to  perform  tele- 
graph work  on  that  trick. 

The  carrier  contends  that  when  the  exclusive  agency  at  Moorecraft 
was  discontinued  a new  position  of  agent-operator  was  established 
and  rule  2 of  the  agreement  came  into  operation.  Rule  2 reads  as 
follows  : 

When  new  positions  are  created,  they  will  be  added  to  the  list  covered  by 
rule  1,  and  compensation  will  be  arranged  in  conformity  with  positions  of  the 
same  class  shown  in  this  schedule.  The  rates  so  made  to  be  subject  to  revision 
by  agreement  if  appeal  is  made  within  30  days. 

The  carrier  also  contends  that  the  position  of  agent-operator  at 
Moorecraft  is  comparable  to  a similar  position  at  Upton,  Wyo.,  an 
adjacent  station,  and  that  under  rule  2,  above  quoted,  the  rate  in 
dispute  should  be  reduced  1 cent  an  hour. 

The  carrier  further  states  that  it  is  not  unusual  for  operators  to 
receive  a higher  hourly  rate  than  the  agent  at  the  same  station,  due 
to  the  fact  that  the  agents  receive  express  commissions  and  the  oper- 
ators do  not,  and  contends  that  this  situation  has  been  recognized 
and  acquiesced  in  by  the  employees  themselves. 

Opinion. — The  evidence  submitted  in  this  dispute  shows  that  this 
carrier  and  its  employees  reached  an  agreement  on  rates  of  pay  on 
July  1,  1923,  and  that  a rate  of  62  cents  an  hour  was  agreed  upon 
for  the  agent-operators  at  Moorecraft  and  Upton,  a rate  of  67  cents 
an  hour  was  agreed  upon  for  the  operators  at  Moorecraft,  and  a 
rate  of  66  cents  an  hour  for  the  operators  at  Upton.  It  also  was 
shown  that  after  the  application  of  Decision  No.  1448  (III,  R.  L.  B. 
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1019)  the  rate  of  pay  of  the  agents  at  these  two  stations  was  59% 
cents  *an  hour.  These  circumstances  indicate  that  the  employees 
recognize  that  the  hourly  rate  of  pay  does  not  reflect  the  entire 
compensation  of  an  agent  and  that  there  are  instances  in  which  the 
operators  should  receive  a higher  rate.  The  evidence  submitted  by 
the  carrier  indicates  that  the  two  stations  are  fairly  comparable, 
and  under  the  circumstances  the  board  is  of  the  opinion  that  there 
should  be  no  change  in  the  rate  of  the  agent-operator  at  Moorecraft. 

Decision. — The  Eailroad  Labor  Board  decides  that  no  change  shall 
be  made  in  the  rate  of  the  agent-operator  at  Moorecraft,  Wyo. 


DECISION  NO.  3382.— DOCKET  3526 

Chicago,  III.,  April  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Claim  of  Conductor  S.  H.  Boyer  and  crew  for  held- 
away-from-home  terminal  time  at  Cumberland,  Md.,  November  2 
and  4,  1922,  under  the  provisions  of  article  11  of  the  schedule. 
Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Boyer  and  crew,  a pool  crew  on  the 
Hagerstown  division,  on  a trip  from  Hagerstown,  Md.,  to  Cumberland,  arrived 
at  Cumberland,  their  away-from-home  terminal  at  4.07  a.  m.,  and  were  avail- 
able at  12.07  p.  m.,  November  2.  They  were  called  for  service  at  9.20  p.  m., 
November  2,  after  having  been  at  the  away-from-home  terminal  17  hours  and 
13  minutes.  Claim  is  made  for  1 hour  and  13  minutes  on  duty  and  under 
pay  under  the  away-from-home-terminal  rule. 

After  Conductor  Boyer  and  crew  were  available  and  before  being  called 
for  duty,  Conductor  King  and  crew,  a pool  crew  which  had  arrived  in  Cum- 
berland and  stood  behind  them  in  turn,  were  called  and  sent  out,  running  around 
Conductor  Boyer  and  crew,  for  which  Conductor  Boyer  and  crew  were  paid 
four  hours  for  a runaround  under  rule  21  (a)  of  the  trainmen’s  schedule. 

On  November  4,  Conductor  Boyer  and  crew  were  called  at  Hagerstown  at 
6 p.  m.,  and  run  to  Cumberland,  arriving  at  2.55  a.  in.,  November  5.  They 
were  available  at  10.55  a.  m.,  under  special  rule  21  (b)  of  the  trainmen’s 
schedule.  This  crew  was  called  for  duty  at  12.50  a.  in.,  November  6,  after 
having  been  at  the  away-from-home  terminal  21  hours  and  55  minutes,  and 
claim  is  made  for  5 hours  and  55  minutes,  under  the  held-away-from-home-ter- 
minal  rule. 

After  Conductor  Boyer  and  crew  were  available  at  Cumberland,  Conductor 
N.  G.  Seibert  and  crew  were  called  and  run  out  ahead  of  Conductor  Boyer 
and  crew,  also  Conductor  G.  W.  Swartz  and  crew  were  called  and  run  out 
ahead  of  Conductor  Boyer  and  crew.  For  these  two  runarounds,  Conductor 
Boyer  and  crew  were  allowed  one-half  day  each,  or  a total  of  one  day  for 
two  runarounds  under  rule  21  (a). 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3383.— DOCKET  3527 

Chicago,  III.,  April  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Dispute  relative  to  the  claim  of  Conductor  C.  T. 
Harmison  and  crew  for  held-away-from-home-terminal  time  when 
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held  at  Cumberland,  Md.,  in  excess  of  16  hours  on  November  10,  1922, 
under  the  provisions  of  article  11  of  the  schedule. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — On  November  10,  1922,  Conductor  Harmison  and 
crew,  a pool  crew,  were  held  at  Cumberland,  the  away-from-home  terminal,  17 
hours  and  10  minutes.  After  they  were  available,  another  pool  crew,  Conductor 
S.  E.  Younkers  and  crew,  were  run  around  them,  for  which  they  were  allowed 
one-half  day’s  pay,  or  four  hours.  They  were  denied  pay  of  1 hour  and 
10  minutes  held-away-from-home-terminal  time. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3384.— DOCKET  3529 

Chicago,  III.,  April  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question.-^- Dispute  relative  to  the  request  of  the  employees  to 
have  a service  record  cleared  of  a notation  alleging  the  use  of  poor 
judgment  and  unnecessary  delay  of  train  by  Conductor  R.  A. 
Warner  on  November  16,  1922. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Mr.  Warner  was  the  conductor  in  charge  of  extra 
773  east,  November  16,  1922.  In  setting  off  the  train  at  Walbrook,  Md.,  he 
cut  the  train  in  two,  expecting  to  back  half  of  it-  in  at  Walbrook  with  a 
700-class  engine. 

A notation  was  placed  against  his  record  charging  him  with  using  poor 
judgment  and  causing  unnecessary  delay  to  train  No.  773. 

Decision. — The  Railrpad  Labor  Board  decides  that  the  position  of 
the  carrier  is  sustained. 


DECISION  NO.  3385.— DOCKET  3531 

Chicago,  III.,  April  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Dispute  relative  to  the  request  that  Conductor  R.  A. 
Warner  and  cr’ew  be  allowed  one  minimum  day  for  the  trip  from 
Hagerstown,  Md.,  to  Pike  Crossover,  November  23,  1922. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Warner  and  crew  on  November  23, 
1922,  brought  train  No.  342  with  engine  No.  802  from  Cumberland,  Md.,  to 
Hagerstown.  He  reduced  tonnage  at  Williamsport,  Md.,  and  was  there 
instructed  to  and  did  move  the  train  by  the  eastbound  yard  and  beyond  the 
Hagerstown  yard  office  to  a point  on  the  subdivision  designated  as  the  sixth 
district  and  was  paid  continuous  time.  He  asked  for  a minimum  day  for 
running  through  the  terminal,  the  home  terminal  of  the  crew  being  Hagerstown. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3386.— DOCKET  3530 

Chicago,  III.,  April  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Dispute  relative  to  claim  of  Conductor  G.  W.  Miller 
and  crew  for  payment  of  two  minimum  days  for  two  short  trips  out 
of  Cumberland,  Md.,  when  called  for  a through  trip  from  Cumber- 
land to  Hagerstown,  Md. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Miller  and  crew,  a pool  crew,  were 
called  at  Cumberland  at  6 p.  m.  on  October  17,  1922,  for  a trip  to  Hagerstown. 
They  reported  for  work,  took  their  engine,  picked  up  their  cab,  and  started  to 
Knobmount  yard  for  their  train.  However,  their  instructions  were  changed, 
and  they  were  ordered  to  go  to  North  Branch,  a distance  of  6 miles,  and  bring 
in  the  train  of  extra  west  903.  They  brought  extra  west  903  into  Cumberland, 
and  then  departed  east  with  a train  for  Hagerstown,  and  held  an  order  to  meet 
with  extra  803  at  North  Branch.  When  extra  803  arrived  at  North  Branch  the 
crew  was  on  the  hours-of-service  law,  and  Conductor  Miller  was  instructed  to 
set  his  train  off  and  return  to  Cumberland  with  the  train  of  extra  west  803 ; 
after  arriving  at  Cumberland  with  extra  803  he  was  relieved  at  2.40  a.  m. 
October  18.  He  was  paid  continuous  time  for  the  entire  service  above  outlined. 

Employees ’ position. — This  claim  is  for  two  minimum  days  as  made  under 
the  provisions  of  Article  VII  of  the  trainmen’s  schedule.  We  deny  that  pay- 
ment can  be  made  under  Article  IX,  short  trips  and  turnarounds,  on  account 
of  the  fact  that  Conductor  Miller  and  crew  were  specifically  called  for  a through 
trip  from  Cumberland  to  Hagerstown  and  were  not  called  for  short  turnaround 
service. 

Carrier's  position. — After  this  crew  was  called  in  the  regular  way  and  picked 
up  its  train,  an  unforeseen  delay  occurred  which  resulted  in  a change  of 
instructions.  They  were  ordered  to  go  to  North  Branch,  as  stated  in  the  joint 
statement  of  facts,  and  bring  in  the  train  of  extra  west  903,  which  was  on  the 
hours-of-service  law.  The  crew  was  paid  continuous  time  under  Article  IX, 
short  trips  and  turnarounds. 

The  carrier  contends  that  the  fact  that  this  crew  was  called  for  a through 
trip  to  Hagerstown  has  nothing  to  do  with  the  manner  of  payment,  but  that 
the  actual  service  performed  governs  the  method  in  which  they  should  be 
compensated.  The  emergency  arose  after  this  crew  had  been  called  for  the 
service  trip  to  Hagerstown,  and  it  was  necessary  to  use  them  to  help  out  in 
the  emergency. 

In  view  of  the  circumstances  which  brought  about  the  change  in  call,  the 
carrier  contends  that  the  crew  was  properly  compensated  on  this  basis. 

Decision. — Conductor  G.  W.  Miller  and  crew,  not  having  been 
called  for  short  turn-around  service,  can  not  be  paid  for  service  per- 
formed under  Article  IX,  short  trips  and  turn  arounds.  The  claim 
of  the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

The  employees,  as  shown  by  the  foregoing,  base  their  claim  for 
two  days’  pay  under  the  provisions  of  article  7 of  the  schedule,  which 
reads : 

Art.  7.  Basic  day  and  overtime. — (a)  In  all  road  service,  except  passenger 
service,  100  miles  or  less,  eight  hours  or  less  (straightaway  or  turn  around) 
shall  constitute  a day’s  work.  Miles  in  excess  of  100  will  be  paid  for  at  the 
mileage  rates  provided. 

(&)  On  runs  of  100  miles  or  less  overtime  w7ill  begin  at  the  expiration  of  eight 
hours;  on  runs  of  over  100  miles  overtime  will  begin  when  the  time  on  duty 
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exceeds  the  miles  run  divided  by  12 %.  Overtime  shall  be  paid  for  on  the 
minute  basis,  at  a rate  per  hour  of  three-sixteenths  of  the  daily  rate. 

The  carrier  made  payment  under  article  9 of  the  schedule,  which 
reads : 

Art.  9.  Short  trips  and  turn  arounds. — (a)  Trainmen  in  pool  or  irregular 
freight  service  may  be  called  to  make  short  trips  and  turn  arounds  with  the 
understanding  that  one  or  more  turn-around  trips  may  be  started  out  of  the 
same  terminal  and  paid  actual  miles,  with  a minimum  of  100  miles  for  a day, 
provided  (1)  that  the  mileage  of  all  the  trips  does  not  exceed  100  miles,  (2) 
that  the  distance  run  from  the  terminal  to  the  turning  point  does  not  exceed 
25  miles,  and  (3)  that  trainmen  shall  not  be  required  to  begin  work  on  a 
succeeding  trip  out  of  the  initial  terminal  after  having  been  on  duty  eight 
consecutive  hours,  except  as  a new  day,  subject  to  the  first  in  first  out  rule 
or  practice. 

(&)  Short  turn-around  trips  will  not  be  coupled  with  straightaway  trips. 

(c)  When  calling  crews  for  service  under  this  article  the  number  of  trips 
need  not  be  specified,  but  the  call  should  specify  turn-around  service. 

Attention  is  called  to  the  fact  that  paragraph  ( c ) of  article  9 of 
the  agreement  makes  no  provision  for  payment  of  claim  as  presented 
by  the  employees  in  this  case;  neither  does  article  7 lend  support  to 
the  claim. 

The  claim  for  two  days’  pay  instead  of  continuous  time  as  allowed 
by  the  carrier  is  not  justified  by  the  provisions  of  any  rules  in  effect; 
neither  is  it  just  nor  reasonable. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  carrier  based  its  authority  for  paying  Conductor  Miller  and 
crew  continuous  time  for  the  service  performed  on  October  17,  1922, 
on  article  9 of  the  agreement,  which  is  quoted  in  the  dissenting 
opinion.  This  rule  permits  the  carriers  to  call  train  crews  who  are 
working  in  pool  or  irregular  freight  service  to  make  short  trips  in 
turn-around  service,  subject  to  the  limitations  specified  in  the  rule, 
and  the  rule  specifically  states  that  “the  call  should  specify  turn- 
around service.” 

When  this  crew  was  called  for  service  at  Cumberland  on  the  date 
in  question  the  call  did  not  specify  that  it  would  be  used  in  turn- 
around service;  on  the  contrary,  it  was  called  for  a straightaway 
trip  over  the  division  extending  from  Cumberland  to  Hagerstown, 
and  therefore  the  provisions  of  article  9 are  not  applicable  to  the 
crew. 

The  service  performed  by  this  crew  comes  under  the  provisions  of 
article  7 of  the  agreement,  which  requires  payment  of  a minimum 
day  of  100  miles  or  less,  eight  hours  or  less,  for  trips  performed  by 
road  freight  crews.  Conductor  Miller  and  crew  were  ordered  to 
make  the  trip  from  Cumberland  to  North  Branch  and  return  to 
Cumberland;  they  completed  a minimum  day’s  service  out  of  a ter- 
minal; and  when  they  were  again  ordered  for  another  trip  out  of 
that  terminal,  instead  of  using  the  crew  standing  first  out  on  the 
through-freight  list,  a new  day  began  under  the  rule. 

The  decision  of  the  majority  of  the  board  is  in  accord  with  the 
intent  of  article  7 of  the  agreement,  which  is  quoted  in  the  dissent- 
ing opinion,  and  is  also  justified  by  the  rule  requiring  that  crews 
shall  be  run  first  in  first  out  of  terminals. 


W.  L.  McMenimen. 
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DECISION  NO.  3387.— DOCKET  3480 

Chicago,  III.,  April  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  Harry  Sheets,  check  clerk, 
in  the  freight  house  at  Kansas  City,  Mo.,  should  be  paid  the  rate  of 
$127.75  a month  covering  the  period  July  18,  1921,  to  July  30,  1921. 

Statement. — The  employees  state  that  on  July  18,  1921,  Mr.  Sheets, 
check  clerk  in  the  freight  house  at  Kansas  City,  whose  rate  was 
$114.75  a month,  was  temporarily  assigned  by  the  carrier  to  the 
position  of  check  clerk,  which  was  formerly  held  by  Walter  Harmon, 
whose  rate  was  $127.75  a month.  Mr.  Sheets  worked  in  the  latter 
position  temporarily  from  July  18,  1921,  to  and  including  July  30, 
1921,  or  a period  of  12  working  days,  for  which  he  was  paid  at  the 
rate  of  $114.75  a month. 

The  employees  contend  that  under  rule  59  of  the  agreement  Mr. 
Sheets  should  have  been  paid  at  the  rate  of  $127.75  during  the  period 
in  question,  as  he  was  temporarily  assigned  to  a higher-rated  posi- 
tion. Rule  59  of  the  agreement  reads  as  follows : 

Rule  59.  Preservation  of  rates. — Employees  temporarily  or  permanently 
assigned  to  a higher-rated  position  will  receive  the  higher  rate  for  that  posi- 
tion only  during  the  time  such  salary  is  not  carried  on  the  pay  roll  for  regu- 
larly assigned  employee.  Employees  temporarily  assigned  to  lower-rated  posi- 
tions shall  not  have  their  rate  reduced. 

The  carrier  states  that  every  position  of  check  clerk  at  Kansas 
City  has  a definite  rate  which  varies  on  a graduated  scale  according 
to  the  experience  of  the  employee  actually  filling  that  particular 
position.  The  graduated  scale  of  rates  for  check  clerks  was  placed 
in  effect  in  1917  and  has  remained  in  effect  since  that  time. 

The  carrier  contends  that  if  the  claim  of  the  employees  is  sus- 
tained, it  will  defeat  the  entire  arrangement  of  paying  the  step 
rates,  because  it  would  then  be  necessary  to  adopt  some  period  of 
time  and  use  the  rates  in  effect  at  that  time  to  designate  the  rate  of 
each  position.  If  a check  clerk  with  six  months’  service  should  take 
the  place  of  a check  clerk  with  three  years’  service,  he  would  get  the 
maximum  rate  of  pay  if  the  contention  of  the  employees  is  sustained, 
while  under  the  step-rate  system  he  would  carry  his  own  rate  in 
accordance  with  his  years  of  experience. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3388.— DOCKET  4602 

Chicago,  III.,  April  21/ , 1925 

Ferry  Boatmen’s  Union  of  California  v.  Northwestern  Pacific  Railroad  Co. 

Question. — Request  for  the  reinstatement  of  Mr.  C.  B.  Wandoner, 
formerly  employed  as  cabin  watchman  on  ferry  steamer  Eureka , 
with  seniority  rights  unimpaired  and  pay  for  time  lost  since  July  5, 
1924,  on  which  date  he  was  discharged  from  the  service. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  request 
for  reinstatement  is  denied. 


DECISION  NO.  3389.— DOCKET  3653 

Chicago,  III.,  April  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  Harry  Boland,  clerk, 
Dayton,  Ohio,  who  was  dismissed  on  July  22,  1921,  should  be  rein- 
stated with  seniority  unimpaired  and  compensated  for  wage  loss 
sustained  since  the  date  of  his  dismissal. 

/Statement. — This  dispute  was  submitted  to  the  board  ex  parte  by 
the  employees,  and  the  carrier’s  response  thereto  is  quoted  as  fol- 
lows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be  rep- 
resented at  the  hearing  of  this  case,  either  orally  or  in  writing. 

Upon  request  of  the  board  the  carrier  was  represented  at  the  hear- 
ing in  this  case  for  the  purpose  of  furnishing  any  information  de- 
sired by  the  board. 

Decision. — Based  on  the  evidence  presented,  the  Railroad  Labor 
Board  decides  that  Harry  Roland  shall  be  reinstated  with  seniority 
unimpaired  and  paid  for  all  time  lost  since  the  date  of  his  dismissal, 
less  any  amount  earned  in  other  employment. 


DECISION  NO.  3390.— DOCKET  3691 

Chicago,  III.,  April  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  Harry  J.  Kingsley, 
checker,  Buffalo,  N.  Y.,  who  was  dismissed  on  October  1,  1921, 
should  be  reinstated  with  seniority  unimpaired  and  compensated  for 
wage  loss  sustained. 

Statement. — This  dispute  was  submitted  to  the  board  ex  parte 
by  the  employees  and  copy  of  their  submission  was  furnished  the 
carrier.  The  carrier’s  reply  thereto  is  quoted,  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

Upon  request  of  the  board  the  carrier  was  represented  at  the 
hearing  in  this  case  for  the  purpose  of  furnishing  any  information 
desired  by  the  board. 

Decision. — Based  on  the  evidence  presented,  the  Railroad  Labor 
Board  decides  that  the  claim  for  reinstatement  of  Harrj^  J.  Kingsley 
is  denied. 
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DECISION  NO.  3391.— DOCKET  3701 

Chicago,  III.,  April  2Jf,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  H.  A.  Dershem,  tallyman,, 
Richmond,  Ind.,  who  was  dismissed  May  8,  1922,  should  be  rein- 
stated to  the  service  with  seniority  unimpaired  and  compensated 
for  wage  loss  sustained  since  the  date  of  his  dismissal. 

Statement. — This  dispute  was  submitted  to  the  board  ex  parte 
by  the  employees  and  copy  of  their  submission  was  furnished  the 
carrier.  The  carrier’s  reply  thereto  is  quoted,  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

Upon  request  of  the  board  the  carrier  was  represented  at  the 
hearing  in  this  case  for  the  purpose  of  furnishing  any  information 
desired  by  the  board. 

Decision. — Based  on  the  evidence  submitted,  the  Railroad  Labor 
Board  decides  that  H.  A.  Dershem  shall  be  reinstated  with  seniority 
unimpaired  and  compensated  for  wage  loss  sustained  since  the  date 
of  his  dismissal,  less  any  amount  earned  in  other  employment. 


DECISION  NO.  3392.— DOCKET  4692 

Chicago,  III.,  April  21f,  1925 

American  Federation  of  Railroad  Workers  v.  Erie  Railroad  Co. 

Question. — Shall  William  Jones,  formerly  employed  as  yard  con- 
ductor, Youngstown,  Ohio,  be  reinstated  to  his  former  position 
with  seniority  rights  unimpaired  and  compensated  for  all  time 
lost  ? 

Statement. — Evidence  submitted  at  the  hearing  of  this  case  in- 
dicates that  the  dismissal  of  William  Jones  was  justified. 

Decision. — No. 


DECISION  NO.  3393.— DOCKETS  3620,  3622,  3623,  3624,  3628,  3629,  3630, 
3672,  3681,  3682,  3683,  3684,  3685,  3686,  3687,  3688,  3689,  3690,  3702,  3703, 
3704,  3706,  3708,  3717 


Chicago,  III.,  April  2 4,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question.—- Request  of  the  employees  for  the  reinstatement  with 
seniority  unimpaired  and  compensation  for  wage  loss  sustained  of 
E.  Waltz  et  al.  relieved  from  the  service  pn  various  dates  between 
December  2,  1920,  and  April  2,  1922. 
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Statement. — The  former  employees  involved  in  these  disputes  and 
their  terms  of  service  while  in  the  employ  of  this  carrier  are  as  fol- 
lows : 


Docket 

Name 

Occupation 

Location 

Term  of  service 

3620 

E.  Waltz 

Truckman 

Cincinnati,  Ohio 

July  12,  1916-Dec.  30,  1920. 
May  1,  1919-Dec.  2,  1920. 
May  1,  1916-Dec.  31,  1920. 
Nov.  16,  1917-Dec.  15,  1920. 

3622 

J.  H.  Hill 

_.  ..do 

Richmond,  Ind 

3623 

J.  H.  Rile 

do 

do 

3624 

H.  S.  Whitworth 

do... 

Anderson,  Ind 

3628 

C.  Yoas 

.do  

Cincinnati,  Ohio 

Dec.  15,  1916-Dec.  30,  1920. 
July  25,  1918-Dec.  30,  1920. 
Mar.  1,  1918-Dec.  30,  1920. 

3629 

T.  Rickies 

Loader 

do 

3630 

A.  Droll. 

Truckman 

do 

3672 

W.H.  Porter..  . 

Clerk 

Mount  Vernon,  Ohio.. 
Chicago,  111 

Aug.  1,  1917-Feb.  18,  1922. 
Mar.  12,  1920-Apr.  2,  1922. 
Sept.  27,  1917-Apr.  2,  1922. 

3681 

P.  J.  Cahill 

Mail  handler 

3682 

A.  A.  Grawunden 

do.. 

do. 

3683 

R.  J.  Bos. . . 

do 

..do. . 

Oct.  3,  1918-Apr.  1922. 

Apr.  27,  1918-Jan.  1,  1922. 
Oct.  1,  1917-Mar.  29,  1922. 
Feb.  11,  1918-Mar.  29,  1922. 
July  20,  1916-Mar.  29,  1922. 
Oct.  8,  1917-Mar.  29,  1922. 
Mar.  22, 1918-Mar.  29, 1922. 
Aug.  20, 1917-Mar.  29, 1922. 
Nov.  17,  1919-Dec.  31,  1920. 
Oct.  1, 1919-Dec.  31,  1920. 

3684 

L.  Fisher  ... 

Clerk 

Tiffin,  Ohio 

3685 

J.  F.  Bishop . 

Janitor 

Harrisburg,  Pa 

3686 

C.  D.  Fry  . 

Trucker  . 

do 

3687 

J.  C.  Beck.  . 

Caller.  . 

do.  . 

3688 

C.  D.  Miller 

Trucker 

..do 

3689 

A.  W.  Long 

Car  cleaner 

do 

3690 

S.  H.  Carothers 

Cooper 

do.  

3702 

C.H.  Mitchell 

Trucker 

Indianapolis,  Ind 

3703 

E.  Deen 

do 

3704 

W.  H.  Zander 

do 

do 

Oct.  6, 1919-Dec.  31,  1920. 

3706 

C.  S.  Brown 

do 

do 

Apr.  3,  1917-Dec.  31,  1920. 
Nov.  9,  1917-Mar.  29,  1922. 

3708 

E.  B.  Shive 

do 

Harrisburg,  Pa 

3717 

P.  W.  Wagner 

Mail  handler 

Chicago,  111 

Nov.  16,  1917-Apr.  2,  1922. 

All  of  the  employees  herein  named  were  over  45  years  of  age  at 
the  time  they  were  employed,  and  their  separation  from  the  service 
was  affected  by  the  carrier  under  a policy  in  effect  on  this  carrier  not 
to  engage  persons  for  permanent  employment  who  have  reached  the 
age  of  45  years,  and  to  relieve  temporary  employees  engaged  under 
these  circumstances  as  soon  as  the  service  requirements  will  permit 

The  employees  contend  that  the  former  employees  herein  named 
accepted  employment  as  permanent  employees;  that  they  were  not 
notified  at  the  time  of  entering  the  service  that  by  reason  of  their 
age  they  would  be  considered  as  temporary  employees ; and  that  they 
were  not  familiar  with  the  carrier’s  policy  which  it  is  alleged  denies 
permanent  employment  to  persons  over  45  years  of  age.  Further, 
that  the  removal  of  these  employees  from  the  service  without  an 
investigation  and  for  the  cause  shown,  constitutes  a violation  of  rules 
2,  30,  and  32  of  the  clerks’  national  agreement,  which  they  contend 
was  still  in  full  force  and  effect  on  this  carrier. 

The  rules  referred  to  read  as  follows : 

Rule  2.  Existing  agreements. — The  rules  of  this  agreement  shall  supersede 
and  he  substituted  for  all  rules  of  existing  agreements,  practices,  and  working 
conditions  in  conflict  herewith ; provided  that  rules  of  existing  agreements 
dealing  with  conditions  of  employment  not  specifically  provided  for  herein 
shall  remain  in  effect  and  be  recognized  as  addenda  to  this  agreement  by  the 
several  railroads  which  negotiated  such  rules. 

Rule  30.  Validating  records. — The  applications  of  new  employees  shall  be 
approved  or  disapproved  within  60  days  after  the  applicant  begins  work, 
unless  a longer  time  is  mutually  agreed  to  by  the  management  and  the  rep- 
resentatives of  employees.  In  the  event  of  applicant  giving  false  information, 
this  rule  shall  not  apply. 

Rule  32.  Investigation— An  employee  who  has  been  in  the  service  more  than 
60  days  or  whose  application  has|  been  formally  approved  shall  not  be  disci- 
plined or  dismissed  without  investigation,  at  which  investigation  he  may  be 
represented  by  an  employee  of  his  choice.  * * * 
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The  employees  concede  the  right  of  carrier  to  take  employees  out  of 
service  without  conforming  to  the  foregoing  requirements  in  cases 
where  the  carrier  could  show  that  the  employees,  when  entering  the 
service,  were  advised  that  their  employment  would  be  of  a temporary 
character. 

The  carrier’s  response  to  the  employees’  ex  parte  submissions  in 
each  case  is  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  do  not,  therefore,  desire  to 
present  any  data  in  connection  with  this  case. 

Upon  request  of  the  board  the  carrier  was  represented  at  the  hear- 
ing in  these  cases  for  the  purpose  of  furnishing  information  desired 
by  the  board.  At  the  oral  hearing  the  following  general  statement 
was  entered  in  the  record  as  the  carrier’s  position  on  all  of  the  cases 
involved  in  these  disputes : 

We  challenge  the  jurisdiction  of  the  United  States  Railroad  Labor  Board, 
and  also  the  right  of  the  organization  presenting  this  dispute,  to  represent  the 
employees  of  the  carrier.  It  is  our  position  that  the  dispute  involved  is  not 
covered  in  the  purview  of  the  transportation  act,  1920 ; that  it  is  a managerial 
proposition  over  which  the  United  States  Railroad  Labor  Board  has  no  jurisdic- 
tion ; and  that  the  organization  presenting  the  complaint  does  not  represent 
the  employees  of  the  road. 

For  a long  term  of  years  it  has  been  the  policy  of  the  Pennsylvania  Rail- 
road not  to  take  into  permanent  service  persons  over  the  age  of  45  years,  ex- 
cept for  service  requiring  professional  and  other  special  qualifications,  and 
only  in  these  cases  subject  to  authority  of  the  board  of  directors. 

On  account  of  the  emergency  arising  during  he  World  War  this  restric- 
tion was  modified  by  a general  notice  issued  July  19,  1917,  reading,  in  part, 
as  follows : 

“ * * * Persons  between  the  ages  of  45  and  70  years  may  be  employed 

during  the  war  and  for  a period  of  six  months  thereafter,  and  the  employment 
of  persons  now  in  the  temporary  service  of  the  company,  who  were  over  45 
years  of  age  when  employed,  may  be  extended  to  cover  the  same  period,  those 
thus  employed  not  to  be  allowed  the  privileges  of  the  pension  department.” 

The  carrier  further  testified  that  it  is  common  knowledge  on  the 
part  of  the  public  as  well  as  among  the  employees  that  this  age  limit 
for  permanent  service  is  in  effect  by  reason  of  general  notices  posted 
at  various  places  and  newspaper  articles  relative  to  the  matter. 
Employing  officers  also  are  instructed  to  direct  the  attention  of  all 
employees  entering  the  service  at  ages  over  45  years  to  the  policy  of 
the  carrier  as  it  affects  their  permanent  employment  and  to  notify 
them  that  they  will  be  regarded  as  temporary  employees. 

It  is  the  contention  of  the  carrier  that  all  of  the  employees  involved 
entered  the  service  as  temporary  employees,  and  that  they  were  fully 
advised  of  their  status  in  this  respect  at  time  of  employment. 

Opinion. — In  view  of  the  fact  that  carrier  has  produced  con- 
vincing argument  to  support  its  statement  that  each  of  the  em- 
ployees involved  in  these  disputes  was  familiar  with  the  policy  which 
governs  employment  of  persons  over  45  years  of  age  on  this  carrier, 
either  by  proper  notice  at  time  of  employment  or  by  admission  on 
the  part  of  the  employees,  and  the  statements  to  this  effect  have  been 
subscribed  to  by  the  employing  officers — also  having  regard  for  the 
carrier’s  statement  that  of  approximately  7,900  so-called  temporary 
employees  released  under  similar  circumstances  only  approximately 
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50  employees  have  filed  protests  with  the  board — the  board  renders 
the  following  decision : 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  for 
reinstatement  of  the  24  employees  involved  in  these  disputes  is 
denied. 


DECISION  NO.  3394.— DOCKETS  3619,  3625,  3631,  3676,  3677,  3678,  3679, 
3680,  3699,  3711,  3712,  3714,  3715,  3716 

Chicago,  III.,  April  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Request  of  the  employees  for  the  reinstatement  with 
seniority  unimpaired  and  compensation  for  wage  loss  sustained  of 
George  Semler  and  13  others  relieved  from  the  service  on  various 
dates  between  March  14,  1920,  and  April  2,  1922. 

Statement. — The  former  employees  involved  in  these  disputes  and 
their  terms  of  service  while  in  the  employ  of  this  carrier  are  as 
follows : 
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Name 

Occupation 

Location 

George  Semler 

Truckman 

Dayton,  Ohio. 

S.  Duncan  . 

do._ 

Richmond,  Ind 

H.  W.  Brandhorst.  — . 
W.  Davidson  _ . 

Clerk 

Truckman.  . 

Cincinnati,  Ohio 

do.  ..  . ... 

G.  W.  Smoot 

W.  Zink 

do 

do ... 

do 

do  

H.  Beckman ._ 

W.  F.  Kuntz - 

Station  helper 

Freight  handler.. 

do 

...  .do.  

L.  Curtis.  _ 

Trucker  . . 

Middletown,  Ohio 

Cincinnati,  Ohio...  . 
Middletown,  Ohio 

Cincinnati,  Ohio 

0.  P.  Carlton 

John  Dell - 

do 

do.  

H.  Graham 

A.  Hummel 

do 

. ...do  

Calvin  East . 

.do 

do 

Term  of  service 


Sept.  24, 1919-Mar.  14, 1920. 
June  21, 1919-Dec.  2, 1920. 
Sept.  14, 1917-Dec.  30, 1920. 
June  17, 1918-Jan.  31, 1922. 
Oct.  10, 1917-Mar.  1, 1922. 
Apr.  12, 1918-Mar.  31, 1922. 
Sept.  18, 1918-Apr.  2, 1922. 
Dec.  23, 1919-Apr.  2, 1922. 
Jan.  25, 1918-Apr.  2, 1922. 
Aug.  23, 1918-Jan.  1, 1922. 
Sept.  13, 1920-Apr.  2, 1922. 
Oct.  9, 1920-Apr.  2, 1922. 
Oct.  19, 1918-Jan.  31, 1922. 
Oct.  16, 1918-Apr.  1, 1922. 


All  of  the  employees  herein  named  were  over  45  years  of  age  at 
the  time  they  were  employed,  and  their  separation  from  the  service 
was  affected  by  the  carrier  under  a policy  in  effect  on  this  carrier 
not  to  engage  persons  for  permanent  employment  who  have  reached 
the  age  of  45  years,  and  to  relieve  temporary  employees  engaged  un- 
der these  circumstances  as  soon  as  the  service  requirements  will 
permit. 

The  employees  contend  that  the  former  employees  herein  named 
accepted  employment  as  permanent  employees;  that  they  were  not 
notified  at  the  time  of  entering  the  service  that  by  reason  of  their 
age  they  would  be  considered  as  temporary  employees ; and  that  they 
were  not  familiar  with  the  carrier’s  policy  which  it  is  alleged  denies 
permanent  employment  to  persons  over  45  years  of  age.  Further, 
that  the  removal  of  these  employees  from  the  service  without  an 
investigation  and  for  the  cause  shown,  constitutes  a violation  of  rules 
2,  30,  and  32  of  the  clerks’  national  agreement,  which  they  contend 
was  still  in  full  force  and  effect  on  this  carrier. 

The  rules  referred  to  read  as  follows : 


Rule  2.  Existing  agreements. — The  rules  of  this  agreement  shall  supersede 
and  be  substituted  for  all  rules  of  existing  agreements,  practices,  and  working 
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conditions  in  conflict  herewith,  provided  that  rules  of  existing  agreements  deal- 
ing with  conditions  of  employment  not  specifically  provided  for  herein  shall 
remain  in  effect  and  be  recognized  as  addenda  to  this  agreement  by  the  several 
railroads  which  negotiated  such  rules. 

Rule  30.  Validating  records. — The  applications  of  new  employees  shall  be 
approved  or  disapproved  within  60  days  after  the  applicant  begins  work, 
unless  a longer  time  is  mutually  agreed  to  by  the  management  and  the  repre- 
sentatives of  employees.  In  the  event  of  applicant  giving  false  information, 
this  rule  shall  not  apply. 

Rule  32.  An  employee  who  has  been  in  service  more  than  60  days  or  whose 
application  has  been  formally  approved  shall  not  be  disciplined  or  dismissed 
without  investigation,  at  which  investigation  he  may  be  represented  by  an 
employee  of  his  choice.  * * * 

The  employees  concede  the  right  of  carrier  to  take  employees  out 
of  service  without  conforming  to  the  foregoing  requirements  in  cases 
where  the  carrier  could  show  that  the  employees,  when  entering  the 
service,  were  advised  that  their  employment  would  be  of  a temporary 
character. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  in  each 
case  is  as  follows  : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  do  not,  therefore,  desire 
to  present  any  data  in  connection  with  this  case. 

Upon  request  of  the  board  the  carrier  was  represented  at  the  hear- 
ing in  these  cases  for  the  purpose  of  furnishing  information  desired 
by  the  board.  At  the  oral  hearing  the  following  general  statement 
was  entered  in  the  record  as  the  carrier’s  position  on  all  of  the  cases 
involved  in  these  disputes : 

We  challenge  the  jurisdiction  of  the  United  States  Railroad  Labor  Board, 
and  also  the  right  of  the  organization  presenting  this  dispute  to  represent  the 
employees  of  the  carrier.  It  is  our  position  that  the  dispute  involved  is  not 
covered  in  the  purview  of  the  transportation  act,  1920 ; that  it  is  a managerial 
proposition  over  which  the  United  States  Railroad  Labor  Board  has  no  juris- 
diction ; and  that  the  organization  presenting  the  complaint  does  not  represent 
the  employees  of  the  road. 

For  a long  term  of  years  it  has  been  the  policy  of  the  Pennsylvania  Railroad 
not  to  take  into  permanent  service  persons  over  the  age  of  45  years,  except  for 
service  requiring  professional  and  other  special  qualifications,  and  only  in  those 
cases  subject  to  authority  of  the  board  of  directors. 

On  account  of  the  emergency  arising  during  the  World  War,  this  restriction 
was  modified  by  a general  notice  issued  July  19,  1917,  reading  in  part  as  follows : 

“ * * * Persons  between  the  ages  of  45  and  70  years  may  be  employed 

during  the  war  and  for  a period  of  six  months  thereafter,  and  the  employment  of 
persons  now  in  the  temporary  service  of  the  company,  who  were  over  45  years 
of  age  when  employed,  may  be  extended  to  cover  the  same  period,  those  thus 
employed  not  to  be  allowed  the  privileges  of  the  pension  department.” 

The  carrier  further  testified  that  it  is  common  knowledge  on  the 
part  of  the  public  as  well  as  among  the  employees  that  this  age  limit 
for  permanent  service  is  in  effect  by  reason  of  general  notices  posted 
at  various  places  and  newspaper  articles  relative  .to  the  matter. 
Employing  officers  also  are  instructed  to  direct  the  attention  of  all 
employees  entering  the  service  at  ages  of  over  45  years  to  the  policy 
of  the  carrier  as  it  affects  their  permanent  employment  and  to  notify 
them  that  they  will  be  regarded  as  temporary  employees. 

It  is  the  contention  of  the  carrier  that  all  of  the  employees  involved 
entered  the  service  as  temporary  employees,  and  that  they  were 
fully  advised  of  their  status  in  this  respect  at  time  of  employment. 
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Opinion. — The  carrier’s  statement  to  the  effect  that  all  of  the  em- 
ployees involved  were  notified  at  time  of  entering  the  service  that 
they  were  only  employed  for  temporary  service,  and  that  their  atten- 
tion was  at  that  time  directed  to  the  general  notices  affecting  their 
status,  is  not  based  upon  definite  records  or  positive  statement  as  to 
how,  when,  or  by  whom  notice  was  given,  and  the  carrier  admits  its 
inability  to  produce  an  application  for  employment  or  any  written  or 
verbal  statement  from  the  employing  officer  to  support  its  contention 
that  these  particular  employees  were  notified  at  time  of  employment 
that  they  could  only  be  engaged  for  temporary  service.  The  em- 
ployees state  that  they  were  not  familiar  with  the  so-called  policy  of 
the  carrier  which  denied  them  permanent  employment  and  that  they 
were  not  notified  that  their  employment  would  be  of  a temporary 
character. 

Decision. — Under  the  circumstances  herein  recited,  the  Railroad 
Labor  Board  decides  that  George  Semler  and  the  13  other  employees 
involved  in  these  disputes  shall  be  reinstated  with  seniority  unim- 
paired and  paid  for  wage  loss  sustained  since  the  date  of  their  dis- 
missal, less  any  amount  earned  in  other  employment. 


DECISION  NO.  3395.— DOCKET  1738 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  that  the  increases  provided  for  in  Decision  No. 
2 (I,  R.  L.  B.  13)  should  apply  to  the  27  constructive  miles  between 
mileposts  53  and  80. 

Statement. — Rule  1 ( c ) and  4 ( b ) of  the  enginemen’s  agreement 
and  rule  5 ( c ) of  the  trainmen’s  agreement  read: 

The  bases  of  computation  shall  be  double  the  mileage  rate  between  mile- 
posts 53  and  80. 

The  employees  contend  that  the  increases  provided  for  in  Decision 
No.  2 should  apply  to  the  27  constructive  miles  between  mileposts  53 
and  80  as  the  grade  between  these  points  is  4 per  cent,  and  the  above- 
quoted  rules  have  been  in  effect  for  many  years,  including  the  sched- 
ules in  effect  under  Supplements  15,  16,  24,  and  25  to  General  Order 
No.  27  of  the  United  States  Railroad  Administration,  and  that  there 
is  nothing  in  Decision  No.  2 that  would  justify  setting  aside  the 
plain  rules  of  the  agreement  which  provide  for  double  the  amount 
of  mileage  rates  between  these  mileposts. 

The  carrier  was  furnished  a copy  of  the  employees’  position  in 
this  case  and  was  requested  to  furnish  its  position,  but  has  failed  to 
do  so. 

Decision. — Basing  its  conclusion  upon  the  evidence  presented,  the 
Railroad  Labor  Board  decides  that  the  claim  of  the  employees  is 
sustained. 
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DECISION  NO.  3396.— DOCKET  1742 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question . — Claim  of  Conductor  Hultman,  Brakemen  Cordner  and 
Peppiath  for  continuous  time  while  tied  up  at  an  intermediate  point 
on  January  27,  1921. 

Statement. — This  case  was  submitted  to  the  Railroad  Labor  Board 
in  ex  parte  form  by  organizations  representing  the  employees  which 
state  that  the  crew  in  question  was  regularly  assigned  to  pool- 
freight  service  and  was  used  to  make  a trip  in  passenger  service 
from  Phippsburg,  Colo.,  to  Kremmling,  Colo.,  a regular  passenger 
terminal  but  not  a freight  terminal,  and  was  tied  up  at  Kremmling, 
for  which  time  was  deducted.  The  employees  contend  that  as  this 
was  a freight  crew  and  Kremmling  was  not  a freight  terminal,  the 
crew  was  entitled  to  continuous  time  under  the  provisions  of  section 
(/) , rule  4 of  the  trainmen’s  agreement,  reading : 

Freight  crews  or  made-up  crews  used  temporarily  in  passenger  service  will 
be  paid  on  freight  bases,  and  when  handling  round-trip  excursion  trains  will 
be  paid  continuous  time  until  reaching  initial  point  on  return  trip. 

The  employees  further  contend  that  the  past  practice  of  many 
years  sustains  the  claim,  and  that  the  representative  of  the  carrier 
agreed  with  the  employees  that  rules  of  the  contract  sustain  the 
claim.  However,  the  carrier  is  alleged  to  have  taken  the  position 
that  the  contract  had  been  abrogated  and  was  no  longer  in  effect. 

A copy  of  the  employees’  submission  was  referred  to  the  represen- 
tative of  the  carrier  with  the  request  that  the  management’s  position 
be  presented  to  the  board.  However,  the  board  never  has  been 
favored  with  the  position  of  the  carrier  on  this  question. 

Opinion. — In  view  of  the  failure  of  the  carrier  to  state  its  posi- 
tion, and  by  reason  of  Decision  No.  3084  (VI,  R.  L.  B.  391),  issued 
March  6,  1925,  wherein  the  carrier  was  directed  to  restore  the  rules 
governing  working  conditions  affecting  employees  in  this  class  of 
service,  the  board,  based  on  the  evidence  before  it,  renders  the  fol- 
lowing decision: 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3397.— DOCKET  1743 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  for  back  pay  under  Decision  No.  2 (I,  R.  L.  B. 
13)  for  Brakeman  Schwartz. 

Statement. — This  case  was  presented  to  the  Railroad  Labor  Board 
in  ex  parte  form  by  the  organizations  representing  the  employee 
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which  state  that  the  name  of  Brakeman  Schwartz  was  removed  from 
the  trainmen’s  list  on  May  25,  1920,  on  account  of  reduction  in  force. 
Brakeman  Schwartz  had  been  employed  by  the  Denver  & Salt  Lake 
Bailroad  Co.  prior  to  the  issuance  of  Decision  No.  2,  but  was  denied 
the  increase  authorized  in  that  decision. 

The  employees  contend  that  Brakeman  Schwartz  should  be  paid 
for  time  worked  between  May  1 and  May  25,  1920,  in  accordance 
with  Interpretation  19  to  Decision  No.  2 (II,  B.  L.  B.  605),  as  it 
was  through  no  fault  of  his  that  his  services  terminated  on  May 
25,  1920. 

The  carrier  was  furnished  with  a copy  of  the  employees’  submis- 
sion and  was  requested  to  file  its  answer  thereto.  However,  the  posi- 
tion of  the  carrier  on  this  question  was  not  furnished. 

Decision. — In  view  of  the  failure  of  the  carrier  to  state  its  position, 
and  basing  its  conclusion  on  the  evidence  presented,  the  Bailroad 
Labor  Board  decides  that  the  claim  of  the  employee  is  sustained. 


DECISION  NO.  3398.— DOCKET  1744 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question . — Claim  for  payment  on  account  of  a violation  of  rule 
18  of  the  agreement. 

Statement.- — On  October  6,  7,  and  8,  1920,  Conductor  Baker  was 
the  oldest  available  conductor  at  Tolland,  Colo.,  and  on  October  6, 
Conductor  Jackson,  a junior  conductor,  was  used;  on  October  7, 
Conductor  Arbuckle,  a junior  conductor,  was  used;  and  on  October 
8,  Conductor  Hall,  a junior  conductor,  was  used.  The  employees 
contend  that  Conductor  Baker  should  have  been  used  in  accordance 
with  rule  18  of  the  trainmen’s  schedule  reading : 

The  senior  available  freight  conductor  will  hold  run  for  periods  of  less  than 
10  days. 

By  reason  of  its  failure  to  comply  with  .this  rule,  the  carrier 
should  compensate  Conductor  Baker  for  300  miles  under  the  pro- 
visions of  the  schedule. 

A copy  of  the  employees’  submission  was  referred  to  the  carrier 
with  the  request  that  it  state  its  position.  However,  the  carrier’s 
position  has  not  been  presented  to  the  board,  and  the  carrier  failed 
to  enter  an  appearance  at  the  hearing  which  was  conducted. 

Decision. — Basing  its  conclusions  on  the  evidence  presented,  the 
Bailroad  Labor  Board  sustains  the  claim  of  the  employees. 


DECISION  NO.  3399.— DOCKET  1745 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  of  Brakeman  Elliott  for  continuous  time  on 
passenger  trip  from  Denver,  Colo.,  to  Kremmling,  Colo. 
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Statement . — Brakeman  Elliott  was  called  for  3.30  p.  m.  on  Jan- 
uary 15,  reporting  for  duty  at  3.10  p.  m.  for  a trip  from  Denver  to 
Kremmling,  and  arrived  at  Kremmling  at  8.10  p.  m.,  January  16; 
the  total  time  on  duty  was  29  hours.  Rule  16  of  the  agreement 
reads : 

If  passenger  crews  are  tied  up  between  terminals  account  of  extraordinary 
•delays  due  to  wrecks,  obstructions,  or  other  casualties,  they  will  be  paid  regu- 
lar daily  rates  and  overtime  rates  after  expiration  of  time  at  which  overtime 
begins,  as  per  example. 

Passenger  crew  conductor  and  one  brakeman  tied  up  at  an  intermediate 
point  account  of  extraordinary  delay,  conductor  is  held  responsible  for  train 
for  the  first  12  hours,  brakeman  not  paid. 

The  employees  contend  that  Brakeman  Elliott  should  be  paid  29 
hours,  deducting  7 hours  and  30  minutes  which  was  paid  on  a mile- 
age basis  of  20  miles  an  hour  or  150  miles,  and  also  deducting  12 
hours  which  the  conductor  watched  the  train  at  Tolland  in  accord- 
ance with  the  above  example,  which  still  leaves  Brakeman  Elliott 
9 hours  and  30  minutes  overtime,  which  should  be  paid. 

A copy  of  the  employees’  submission  was  referred  to  the  carrier 
with  the  request  that  the  management’s  position  be  stated.  How- 
ever, the  carrier  has  filed  no  statement  of  its  position  and  did  not 
appear  at  the  hearing  which  was  conducted  by  the  board. 

Decision . — Basing  its  conclusions  on  the  evidence  presented  in  this 
case,  the  Railroad  Labor  Board  sustains  the  claim  of  the  employees. 


DECISION  NO.  3400.— DOCKET  1746 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  of  G.  S.  Robinson,  conductor;  F.  D.  Davis, 
W.  R.  Hilton,  S.  S.  Cheeney,  and  H.  H.  Johnson,  brakemen,  for 
runaround  at  Tabernash,  Colo.,  account  of  crew  being  put  at  foot 
of  list  at  away-from-home  terminal  after  having  been  paid  a penalty 
day. 

Statement. — The  employees’  submission  states  that  the  carrier 
placed  crews  at  the  bottom  of  the  list  after  having  been  held  at 
away-from-home  terminal  and  allowed  a day’s  pay  for  8 hours  so 
held  after  the  first  16  hours;  that  it  is  contended  by  the  employees 
that  rule  8 of  the  trainmen’s  agreement  provides  a penalty  for  hold- 
ing crews  at  away-from-home  terminal  in  excess  of  16  hours;  and 
that  while  crews  or  portion  of  same  may  be  held  at  away-from-home 
terminal  in  excess  of  24  hours,  they  should  not  lose  their  turn  out 
and  should  be  paid  in  accordance  with  the  held-away-from-home- 
terminal  rule. 

The  carrier  was  furnished  with  a copy  of  the  employees’  submission 
and  requested  to  state  its  position,  but  it  has  failed  to  file  a written 
statement  of  its  position  or  to  appear  at  the  hearing  to  give  oral 
testimony. 

Decision—  Basing  its  conclusions  on  the  evidence  presented  in  this 
case,  the  Railroad  Labor  Board  sustains  the  claims  of  the  employees. 
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DECISION  NO.  3401.— DOCKET  1747 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  of  H.  Shearer,  conductor;  D.  M.  MacRitchie 
and  E.  R.  Dunlop,  brakemen,  for  a runaround  at  Tabernasli,  Colo. 

Statement. — The  employees’  submission  states  that  the  Tabernash 
yard  crew  was  used  to  handle  the  wrecker  out  of  Tabernash  on  the 
first  district  on  September  20,  1920,  while  there  was  an  available 
freight  crew  at  Tabernash,  and  that  the  carrier  refused  to  allow 
claim  of  Conductor  Shearer  and  crew  for  a runaround,  claiming  that 
an  emergency  existed. 

The  employees  contend  that  Conductor  Shearer  and  crew  were  at 
Tabernash  available  for  duty  and  could  have  been  ready  for  service 
by  the  time  the  wrecker  crew  was  assembled,  and,  therefore,  no  time 
was  saved  by  using  the  yard  crew;  that  the  wrecker  crew  did  not 
get  out  of  Tabernash  for  about  1 hour  and  15  minutes  after  ordered ; 
and  that  yard  crew  was  in  service  with  the  wrecker  at  a point  about 
6 miles  from  Tabernash  for  more  than  6 hours,  for  which  service 
the  road  crew  should  have  been  called. 

The  carrier  was  furnished  with  a copy  of  the  employees’  position 
in  this  case  and  requested  to  state  its  position.  However,  it  failed 
to  do  so  and  also  failed  to  appear  at  the  hearing. 

Decision. — Basing  its  conclusions  on  the  evidence  presented  in  this 
case,  the  Railroad  Labor  Board  sustains  the  claim  of  the  employees. 


DECISION  NO.  3402.— DOCKET  1748 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  of  H.  F.  Wolfe,  conductor,  J.  P.  Foy  and  F.  C. 
Pope,  brakemen,  for  continuous  time  in  unassigned  snowplow  serv- 
ice J anuary  24,  1921. 

Statement. — Conductor  Wolfe  and  crew  in  pool-freight  and  chain- 
gang  service  on  the  first  district  were  used  in  unassigned  snowplow 
service  January  24,  1921,  and  were  tied  up  at  Corona,  Colo.,  after 
having  been  on  duty  in  excess  of  16  hours,  presumably  for  rest; 
however,  after  crew  had  been  tied  up  4 hours  and  30  minutes  they 
were  again  ordered  for  duty  and  were  paid  on  the  basis  of  a new 
day,  beginning  after  the  tie-up. 

The  employees  contend  that  this  was  a continuous  trip  and  that 
the  crew  should  have  received  mileage  and  overtime  from  starting 
point  to  final  destination,  and  that  inasmuch  as  the  crew  was  not 
tied  up  for  the  full  rest  period,  it  should  also  be  compensated  for  the 
time  relieved  from  duty  at  Corona.  Claim  in  this  case  is  based  upon 
the  following  rule  in  the  trainmen’s  schedule : 

When  road  crews  are  tied  up  between  terminals  under  the  law,  they  shall 
again  be  considered  on  duty  and  under  pay  immediately  upon  the  expira- 
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tion  of  the  minimum  legal  period  off  duty  applicable  to  the  crew,  provided  the 
longest  period  of  rest  required  by  any  member  of  the  crew,  either  8 or  10 
hours,  to  be  the  period  of  rest  for  the  entire  crew. 

A copy  of  the  employees’  submission  in  this  case  was  referred  to 
the  carrier  with  the  request  that  it  file  statement  of  the  management’s 
position.  However,  no  answer  was  filed,  and  the  carrier  failed  to 
appear  at  the  hearing  to  give  oral  testimony. 

Decision . — Basing  its  conclusions  on  the  evidence  presented  in  this 
case,  the  Railroad  Labor  Board  sustains  the  claim  of  the  employees. 


DECISION  NO.  3403.— DOCKET  1749 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  for  back  pay  under  Decision  No.  2 (I,  R.  L.  B. 
13)  for  A.  P.  Stewart,  fireman. 

Statement. — Mr.  Stewart  was  in  the  service  of  the  Denver  & Salt 
Lake  Railroad  Co.  prior  to  the  issuance  of  Decision  No.  2,  and  was 
cut  off  the  firemen’s  working  list  in  June,  1920,  on  account  of  reduc- 
tion in  force  and  given  employment  as  an  engine  watchman. 

The  employees  state  that  the  carrier  refused  to  pay  Mr.  Stewart 
the  increase  due  under  Decision  No.  2,  and  contend  that  he  is  en- 
titled to  same  under  Interpretation  19  to  Decision  No.  2. 

The  carrier  was  furnished  with  a copy  of  the  employees’  submis- 
sion in  this  case  and  requested  to  file  its  answer.  However,  it  has 
failed  to  do  so,  and  also  failed  to  attend  the  hearing  wbich  was  con- 
ducted. 

Decision. — Basing  its  conclusions  on  the  evidence  presented  in  this 
case,  the  Railroad  Labor  Board  sustains  the  claim  of  the  employees. 


DECISION  NO.  3404.— DOCKET  1750 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  of  E.  E.  Bell,  engineer,  and  C.  C.  Wilson,  fire- 
man, for  pay  under  freight  rules  when  engaged  in  unassigned  snow- 
plow service,  December  14  to  17,  1920. 

Statement. — Messrs.  Bell  and  Wilson,  regularly  assigned  to  pool- 
freight  service,  were  used  in  unassigned  snowplow  service  December 
14  to  17,  1920,  and  were  paid  under  work-train  rules,  deducting 
time  tied  up  at  intermediate  points. 

The  employees  contend  that  for  10  years  or  more  prior  to  April, 
1920,  enginemen  and  trainmen,  when  used  in  unassigned  snowplow 
service,  have  been  compensated  in  the  same  manner  as  have  through- 
freight  men,  and  that  when  tied  up  under  the  hours-of-service  law, 
they  resumed  duty  and  were  under  pay  in  the  same  manner  as  pro- 
vided for  freight  men,  namely,  when  road  crews  are  tied  up  under 
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the  law  they  shall  be  considered  on  duty  and  under  pay  immediately 
upon  the  expiration  of  the  minimum  legal  period  off  duty. 

The  employees  state  that  on  or  about  April,  1920,  the  carrier  re- 
classified unassigned  snowplow  service,  checked  back  and  made  de- 
ductions of  the  difference  in  compensation  between  what  had  been 
allowed  under  through-freight  rules  and  what  would  have  been 
allowed  had  work-train  rules  applied.  Reference  is  made  to  the 
Decisions  No.  22  (I,  R.  L.  B.  47)  and  No.  23  (I,  R.  L.  B.  47),  which 
it  is  contended  sustain  similar  claims. 

A copy  of  the  employees’  submission  in  this  case  was  referred  to 
the  carrier  with  the  request  that  it  furnish  its  position.  However,  it 
has  failed  to  do  so  and  also  failed  to  appear  at  the  hearing  to  present 
oral  testimony. 

Decision. — Basing  its  conclusions  on  the  evidence  presented  in  this 
case,  the  Railroad  Labor  Board  sustains  the  claim  of  the  employees. 


DECISION  NO.  3405.— DOCKET  1751 

Chicago,  III.,  April  21/.,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — Claim  of  P.  LI.  Derrig,  conductor,  for  pay  under  para- 
graph (b)  rule  5,  of  agreement,  reading: 

Through  and  irregular  freight,  mine  run,  or  roustabout  work,  wreck,  con- 
struction, snowplow,  circus,  and  mixed  trains,  etc.,  will  be  classed  as  freight 
trains. 

Statement. — Mr.  Derrig,  an  unassigned  freight  conductor,  was  or- 
dered for  snowplow  service  and  paid  on  freight  train  basis,  deduc- 
tion later  being  made  by  the  timekeeper  on  the  basis  of  Circular 
S-254,  which  abrogated  paragraph  (b)  rule  5,  of  agreement,  and 
changed  the  practice  that  had  been  in  vogue  on  this  property  for 
many  years. 

The  employees  contend  that  Conductor  Derrig  should  be  paid  in 
accordance  with  the  schedule  and  past  practice.  Reference  is  made 
to  Decision  No.  23  (I,  R.  L.  B.  47)  on  a similar  claim. 

A copy  of  the  employees’  submission  in  this  case  was  referred  to 
the  carrier  with  the  request  that  the  management’s  position  be  filed. 
However,  it  has  failed  to  do  so  or  to  appear  at  hearing  which  was 
conducted. 

Decision. — Basing  its  conclusions  on  the  evidence  presented  in  this 
case,  the  Railroad  Labor  Board  sustains  the  claim  of  the  employees. 


DECISION  NO.  3406.— DOCKET  3528 

Chicago , III,  April  21h  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Claim  of  Conductor  W.  O.  Kennedy  and  crew  on  the 
so-called  Williamsport  switcher  for  an  additional  day  for  leaving  the 
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home  terminal,  Hagerstown,  Md.,  for  additional  service  after  having 
been  on  duty  10  hours  and  50  minutes,  November  27,  1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  November  27,  1922,  Conductor  Kennedy  and 
crew  on  the  so-called  Williamsport  switcher  between  Highfield,  Md.,  and  Han- 
cock, Md.,  a distance  of  46  miles,  after  having  been  on  duty  10  hours  and  50  min- 
utes, and  after  arriving  at  their  home  terminal  at  Hagerstown,  were  instructed 
to  make  a trip  to  Security,  Md.,  a distance  of  3 miles,  for  which  they  were  paid 
continuous  time  for  the  service  performed  on  that  date. 

Decision. — Based  on  the  evidence  presented  and  in  view  of  past 
practices  construing  the  rule,  the  Railroad  Labor  Board  decides  that 
the  claim  of  the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  f ollowing  reasons : 

In  my  judgment  no  rule  has  been  cited  which  supports  the  conten- 
tion of  the  employees  in  this  case. 

The  position  of  the  carrier,  quoted  in  the  foregoing,  clearly  indi- 
cates that  the  assigned  crew  in  question  made  all  movements  within 
assigned  territory  east  and  west  of  Hagerstown,  in  accordance  with 
the  advertisement  creating  the  run.  They  were  paid  local-freight 
rates  of  pa}^  on  a continuous-time  basis  which  was  proper  payment 
for  the  service  performed  under  the  circumstances  cited. 

The  claim  for  an  additional  day  in  this  case  is  simply  another  at- 
tempt to  get  pay  for  two  days  when  only  one  is  worked  which  is  not 
justified  by  any  rule  in  effect,  neither  is  it  just  nor  reasonable. 

Horace  Baker. 

SUPPORTING  OPINION 

The  decision  of  the  majority  of  the  Railroad  Labor  Board  sus- 
taining the  claim  of  the  employees  is  in  accord  with  section  (a), 
article  7 of  the  agreement  entered  into  between  the  carrier  and  its 
conductors  and  trainmen,  which  rule  reads  as  follows : 

In  all  road  service,  except  passenger  service,  100  miles  or  less,  eight  hours  or 
less  (straightaway  or  turnaround)  shall  constitute  a day’s  work.  Miles  in 
excess  of  100  will  be  paid  for  at  the  mileage  rates  provided. 

This  rule  established  an  8-hour  day  for  the  employees,  and  if  the 
carrier  was  permitted  to  run  this  crew  out  of  the  terminal  at  Hagers- 
town, after  it  had  been  on  duty  eight  hours,  the  intent  and  purpose 
of  the  rule  would  be  destroyed. 

The  carrier  recognized  that  it  was  not  proper  to  run  this  crew  out 
of  Hagerstown  after  it  had  been  on  duty  eight  hours,  as  it  was  the 
past  practice  to  relieve  it  on  its  arrival  at  Hagerstown  when  it  had 
been  on  duty  eight  hours,  and  additional  service  out  of  Hagerstown 
was  not  required  when  the  crew  arrived  there  after  its  8-hour  period 
of  service  had  expired. 

Had  the  board  sustained  the  action  of  the  carrier  in  running  this 
crew  out  of  the  terminal  after  it  had  been  on  duty  10  hours  and  50 
minutes  and  paying  it  on  a continuous-time  basis,  it  would  have  had 
a far-reaching  effect  and  would  have  vitiated  the  rule  providing  that 
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eight  hours  or  less  shall  constitute  a day’s  work,  which  rule  has  been 
in  effect  for  many  years  and  is  contained  in  the  agreements  that  prac- 
tically all  the  carriers  in  the  country  have  with  their  engine  and 
drain-service  employees. 

W.  L.  McMenimen. 


DECISION  NO.  3407.— DOCKET  3532 


Chicago,  III.,  April  %4,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Claim  of  J.  E.  Eckenrode,  an  extra  passenger  brake- 
man  at  Hagerstown,  Md.,  for  the  difference  between  his  earnings  in 
freight  service  and  what  was  earned  on  trains  Nos.  5 and  6,  passen- 
ger trains  from  Hagerstown  to  Baltimore,  Md.,  with  home  terminal 
at  Hagerstown,  from  October  31  to  November  16,  1922. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Mr.  Eckenrode  was  on  the  extra  passenger- 
brakemen’s  list  at  Hagerstown  and  stood  first  out  on  that  list  on  November  1, 
1922.  Extra  Passenger  Brakeman  Seery,  from  the  Baltimore  extra  passen- 
ger-brakeman’s  list,  came  in  to  Hagerstown  on  train  No.  5,  October  31,  and  was 
permitted  to  continue  out  on  train  No.  6,  November  1,  in  extra  passenger' 
service,  and  to  continue  in  that  position  until  November  16.  Extra  Passenger 
Brakeman  Eckenrode,  who  was  first  out  on  the  extra  passenger  list  at  Hag- 
erstown, was  not  called  for  the  extra  turn  out  of  Hagerstown  on  train  No.  6, 
November  1. 

On  account  of  permitting  Extra  Brakeman  Seery  to  hold  this  temporary  va- 
cancy on  the  Hagerstown  crew  from  October  31  to  November  16,  Brakeman 
Eckenrode  claims  the  difference  in  pay  between  what  was  made  by  himself 
in  freight  service,  $55.84,  and  the  amount  made  by  Brakeman  Seery  on  Nos. 
5 and  6,  $112.20,  or  $56.26,  for  not  being  called  for  the  turn. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  after 
using  the  Baltimore  brakeman  on  the  trip  from  Baltimore  to  Ha- 
gerstown on  train  No.  5,  he  should  have  been  released  and  deadhead- 
ed back  to  Baltimore,  and  that  the  brakeman  first  out  on  the  extra 
list  at  Hagerstown  should  have  been  permitted  to  take  the  run. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3408.— DOCKET  3533 

Chicago,  III.,  April  24,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Claim  of  J.  H.  Buskirk,  flagman,  for  an  additional 
day’s  pay  for  trips  made  outside  of  his  regular  assignment,  Septem- 
ber 23  and  28,  1922,  and  for  similar  trips  on  August  21,  November 
27,  and  December  20,  1922. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Mr.  Buskirk  was  regular  flagman  on  a mixed 
run,  passenger  and  freight,  operating  on  a subdivision  between  Davis,  W.  Va., 
and  Pierce,  W.  Va.,  and  in  addition  thereto  he  performed  all  switching  at 
Davis  and  points  between  Thomas,  W.  Va.,  and  Davis,  a distance  of  6 miles. 
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In  addition  to  the  above,  he  handles  local  or  merchandise  freight,  makes  two- 
round  trips  daily  between  Davis  and  Pierce,  and  four  round  trips  daily  be- 
tween Davis  and  Thomas. 

Thomas  is  located  on  the  main  line  and  is  the  Davis  branch  connecting 
point  for  all  main-line  passenger  trains. 

Pierce  is  located  on  what  is  known  as  the  Sand  Run  branch,  2 miles  east  of 
Thomas. 

This  crew,  in  operating  between  Davis  and  Pierce,  uses  the  main  line  a 
distance  of  1.6  miles  east  of  Thomas  to  a point  known  as  Sand  Run  junction, 
thence  to  Pierce  over  the  Sand  Run  branch. 

On  September  23,  1922,  on  account  of  a derailment,  resulting  in  the  trans- 
fer  of  two  passenger  trains,  and  in  order  to  facilitate  the  handling  of  west- 
bound passenger  train  No.  9 from  the  transfer  point,  light  engine  No.  320, 
regular  Davis  branch  engine,  with  Flagman  Buskirk,  was  run  east  from 
Thomas  to  Gorman,  Md.,  a distance  of  17.8  miles,  for  the  purpose  of  assisting 
westbound  passenger  train  No.  9 from  Gorman  to  Thomas. 

On  September  28,  1922,  on  account  of  the  regular  engine  on  westbound 
passenger  train  No.  9 failing,  light  engine  No.  320,  the  regular  Davis  branch 
engine,  with  regular  Flagman  Buskirk  as  flagman,  was  sent  to  Henry,  W.  Va., 
a point  10.2  miles  east  of  Thomas,  for  the  purpose  of  assisting  westbound 
train  No.  9 up  the  grade  from  Henry  to  Thomas.  In  the  meantime,  the  bal- 
ance of  the  Davis  branch  crew  was  idle  at  Thomas,  awaiting  the  arrival  of 
main-line  passenger  train  No.  9 westbound  for  their  connection  of  passengers 
for  Davis  branch  points.  A like  claim  is  made  for  similar  trips  August  21, 
November  27,  and  December  20,  1922. 

Decision . — In  the  absence  of  any  rule  covering  payment  for  the 
service  in  question,  the  Railroad  Labor  Board  decides  that  past  prac- 
tice shall  govern. 


DECISION  NO.  3409.— DOCKET  3534 

Chicago,  III.,  April  2 If,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Dispute  relative  to  claim  of  Conductor  C.  C.  Ayers  and 
Brakeman  H.  S.  Stoner  and  R.  Gardiner,  yard  crew  at  Elkins, 
W.  Va.,  for  payment  for  two  hours  at  road  rates  in  addition  to  a 
minimum  yard  day  for  unloading  cinders  in  Elkins  yard,  November 
6, 1922,  under  the  provisions  of  Rule  II,  trainmen’s  agreement. 

The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  November  6,  1922,  this  Elkins  yard  crew  was 
instructed  to  take  two  cars  of  cinders  and  unload  them  on  the  tracks  in  Elkins 
yard,  which  service  consumed  2 hours. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3410.— DOCKET  3535 
Chicago,  III.,  April  21f,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Western 

Maryland  Railway  Co. 

Question. — Claim  of  C.  C.  Hankey  and  Thomas  Wingfield,  of 
Conductor  B.  F.  Knagg’s  crew,  for  local  rate  of  pay  for  moving  two 
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trains  from  Norton  Mines,  W.  Va.,  to  Elkins,  W.  Va.,  and  doing  the 
mine  switching  October  24,  1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Knagg  and  Brakemen  Hankey  and 
Wingfield  were  in  pool  service  out  of  Elkins.  On  October  24,  1922,  they  were 
called  at  Elkins  to  make  two  trips  to  Norton  Mines,  a distance  of  9 miles, 
taking  empty  cars  to  Norton  Mines  and  returning  to  Elkins  with  the  loaded 
cars  from  Norton  Mines,  for  which  they  were  paid  through-freight  rates. 
Claim  is  made  for  way-freight  rates. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3411.— DOCKET  3536 

Chicago,  III.,  April  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 

Station  Employees  v.  New  York  Central  Railroad  Co.  (West  of  Buffalo) 

Question. — Claim  of  the  employees  that  three  positions  of  assistant 
station  master  at  the  union  passenger  station,  Cleveland,  Ohio,  should 
be  bulletined,  and  that  employees  assigned  thereto  should  be  re- 
imbursed the  difference  in  salary  of  the  positions  and  those  they 
now  occupy. 

Opinion .- — The  evidence  in  this  case  indicates  that  the  positions 
in  dispute  have  never  been  treated  as  coming  within  the  scope  of  the 
clerks’  agreement,  and  in  the  opinion  of  the  board  there  is  nothing 
in  the  scope  rule  of  the  agreement  of  September  1,  1922,  revised  as 
of  April  1,  1923,  which  would  bring  the  position  within  its  pro- 
visions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3412.— DOCKET  3540 

Chicago,  III.,  April  24,  1925 

American  Train  Dispatchers’  Association  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  G.  W.  Bartholow,  E.  E. 
Holm,  and  W.  S.  Bixler,  now  classified  as  traffic  directors,  should  be 
classified  and  paid  as  train  dispatchers  with  retroactive  adjustment 
to  March  15,  1921. 

Opinion. — It  appears  that  effective  J anuary  1,  1923,  an  adjustment 
was  made  in  the  rates  of  pay  of  these  positions,  and  that  effective 
December  7,  1922,  the  practice  of  allowing  weekly  rest  days  was 
restored.  The  questions  remaining  at  issue  are  the  retroactive  adjust- 
ment of  claims  and  the  continuance  of  rules  governing  train  dis- 
patchers which  are  dependent  upon  the  classification.  In  the  opinion 
of  the  board  the  duties  of  these  men  do  not  place  them  within  the 
classification  of  chief  or  assistant  chief  train  dispatchers. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim 
of  the  employees  is  denied. 
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DECISION  NO.  3413.— DOCKET  3544 

Chicago,  III.,  April  2k,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  A.  P.  Furman,  operator, 
should  be  paid  while  learning  the  duties  of  the  position  of  operator 
at  YD  tower,  Elmira,  N.  Y. 

Statement. — Rule  L-L-l  of  the  regulations  governing  employees 
in  telegraph  service  reads  as  follows : 

Regular  employees  accepting  advertised  positions,  will  be  paid  for  learning, 
such  positions  as  are  agreed  upon  by  the  duly  authorized  committee  and  the 
superintendent  of  each  division  at  the  hourly  rate  of  position  last  vacated. 

Mr.  Furman  was  displaced  from  his  position  at  SJ  tower  in  a re- 
duction of  force  and  exercised  his  seniority  to  displace  a junior 
employee  at  YD  tower. 

The  employees  state  that  the  characteristics  of  the  position  at  YD 
tower  differ  from  those  of  the  position  previously  held  by  Mr.  Fur- 
man, and  that  it  was  necessary  for  him  to  spend  one  day  familiariz- 
ing himself  with  the  work  before  taking  the  position.  They  claim 
that  under  the  regulations  in  effect  prior  to  January  1,  1922,  it  was 
the  practice  to  pay  claims  of  this  character  on  a number  of  divisions 
including  the  Elmira  division  under  a regulation  reading  as  follows : 

4-C-l.  Regular  employees  in  the  telegraph  department  accepting  advertised 
positions  will  be  paid  for  learning  such  positions  as  are  agreed  upon  by  the 
duly  authorized  committee  and  the  superintendent  of  each  division  at  the 
hourly  rate  of  the  position  last  vacated. 

The  employees  further  state  that  no  distinction  was  drawn  between 
employees  obtaining  positions  on  bulletin  and  those  obtaining  posi- 
tions by  displacing  in  a reduction  in  force,  and  that  the  practice 
was  continued  under  the  new  regulation  until  some  time  in  J anuary , 
1923,  when  it  was  arbitrarily  discontinued. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  do  not  therefore  desire  to 
present  any  data  in  connection  with  this  case. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  in- 
formation desired  by  the  board. 

The  carrier  states  that  under  the  regulation  governing  the  exer- 
cise of  seniority  in  a reduction  of  force  the  employees  must  be  quali- 
fied to  handle  all  the  duties  of  the  position,  and  that  regulation  L-L-l 
requires  that  employees  be  paid  for  time  used  in  qualifying  only  on 
positions  obtained  through  bulletin;  that  the  practice  of  paying  for 
time  spent  in  qualifying  by  employees  obtaining  positions  by  the 
■exercise  of  seniority  in  the  reduction  of  force  was  continued  in  effect 
after  January  1,  1922,  the  effective  date  of  the  new  regulations,  in 
■error,  and  was  discontinued  as  soon  as  it  was  brought  to  the  atten- 
tion of  the  proper  officials. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3414.— DOCKET  3550 

Chicago , III.,  April  2J 1925 

Brotherhood  of  Railroad  Trainmen  v.  Mobile  & Ohio  Railroad  Co. 

Question. — Dispute  relative  to  claim  of  yard  foremen  on  second 
and  third  shifts  at  Murphysboro,  111.,  Corinth,  Miss.,  Tuscaloosa, 
Ala.,  and  Montgomery,  Ala.,  and  on  the  first,  second,  and  third 
shifts  at  Cairo,  111.,  and  Claymore,  for  compensation  provided  for 
in  Article  XXXIII  of  the  current  agreement  for  yard  foremen  who- 
act  as  yardmasters,  or  footboard  yardmasters,  since  the  effective  date 
of  this  article. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — The  rule  under  which  this  claim  is  made  reads  as 
follows : 

“The  wage  for  yard  foremen,  who  act  as  yardmasters  (or  footboard  yard- 
masters)  will  not  be  less  than  40  cents  per  day  in  excess  of  yard  foreman’s 
rate.  The  same  rules  for  the  basic  day  and  overtime  shall  apply  to  such- 
employees  as  apply  to  other  yardmen.” 

The  employees  contend  that  the  rule  applies  at  all  points  where  and  when 
the  yard  foreman  performs  or  is  charged  with  any  of  the  duties  or  responsi- 
bilities of  the  yardmaster ; that  at  points  where  there  is  a day  yardmaster 
employed,  but  no  night  yardmaster,  the  engine  foreman  working  between  the 
time  the  day  yardmaster  goes  off  duty  in  the  evening  until  he  goes  on  duty 
in  the  morning,  performs  the  duties  and  is  charged  with  the  responsibilities 
of  the  yardmaster  and  should  receive  the  additional  compensation  provided 
for  in  the  rule ; and  that  at  points  where  there  are  both  day  and  night  yard- 
masters  employed,  and  where  a part  of  the  yard  is  remote  from  and  out  of 
direct  touch  with  the  yardmaster  on  duty,  the  foreman  .in  that  portion  of  the 
yard  is  charged  with  the  responsibility  which  usually  devolves  upon  the  yard- 
master  or  assistant  yardmaster  and  is,  therefore,  entitled  to  the  compensation 
provided  for  in  the  rule. 

The  employees  contend  that  the  conditions  existing  at  the  places  named  in 
the  caption  justify  its  contention. 

Carrier's  position. — The  carrier  contends  that  that  portion  of  Article  XXXIII 
on  page  31  of  the  current  agreement  between  the  Mobile  & Ohio  Railroad  Co. 
and  its  trainmen  and  yardmen,  reading,  “ The  wage  for  yard  foremen  who 
act  as  yardmasters  (or  footboard  yardmasters)  will  not  be  less  than  40  cents 
per  day  in  excess  of  yard  foreman’s  rates.  The  same  rules  for  the  basic  day 
and  overtime  shall  apply  to  such  employees  as  apply  to  other  yardmen,”  was 
promulgated  by  the  United  States  Railroad  Administration  in  Supplement  22 
to  General  Order  No.  27. 

Careful  investigation  fails  to  show  that  any  of  the  yard  foremen  at  points 
in  controversy  act  as  yardmasters  or  footboard  yardmasters.  Inquiry  of  other 
southeastern  lines  reveals  comparatively  few  classifications  as  footboard  yard- 
masters. 

Decision. — The  Railroad  Labor  Board  decides  that  when  any  of 
the  yard  foremen  involved  in  this  dispute  are  required  to  assume  the 
duties  and  responsibilities  of  yardmasters  or  footboard  yardmasters 
for  any  portion  of  the  day,  they  will  be  compensated  under  the  pro- 
visions of  Article  XXXIII  of  the  schedule  of  wages. 


DECISION  NO.  3415.— DOCKET  3553 

Chicago,  III.,  April  21f,  1925 

Or<Jer  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  J.  F.  Gallagher,  G.  R. 
Martin,  and  M.  D.  Clark  should  be  compensated  under  the  “call 
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rule  ” for  time  worked  from  February  2,  1923,  to  May  25,  1923,  dur- 
ing which  period  they  were  displaced  from  their  regular  positions. 

Statement. — The  employees  involved  in  this  dispute  occupied 
regular  assignments  in  the  division  relay  office  at  Cleveland,  Ohio, 
as  follows:  Mr.  Gallagher,  from  ( a.  m.  to  3 p.  111.5  Mr.  Martin,  fiom 
3 p.  m.  to  11  p.  m. ; and  Mr.  Clark,  from  11  p.  m.  to  7 a.  m. 

On  February  2,  1923,  thev  were  displaced  from  their  regular 
assignments  by  R.  O.  Stone,  an  employee  who  had  previously  been 
promoted  to  a position  outside  of  telegraph  service.  By  exercising 
their  seniority  they  placed  themselves  as  follows:  Mr.  Gallagher, 
from  3 p,  m.  to  11  p.  m. ; Mr.  Martin,  from  11  p.  m.  to  7 a.  m. ; and 
Mr.  Clark,  in  service  out  on  the  division  and  extra  work  in  RD  office. 

Regulation  4-D-l,  under  which  the  claim  is  made,  reads  as 
follows : 

Emergency  work — calls. — Employees  notified  or  called  to  perform  work  not 
-continuous  with  the  regular  work  period  will  be  allowed  a minimum  of  three 
hours  for  two  hours’  work  or  less,  and  if  held  on  duty  in  excess  of  two  hours, 
time  and  one-half  will  be  allowed  on  the  minute  basis. 

A claim  that  these  men  were  improperly  displaced  under  the  regu- 
lations in  effect  was  presented  to  the  carrier  accompanied  by  claims 
that  they  should  be  compensated  under  regulation  4r-D- 1 for  all  time 
worked  outside  of  their  regular  assigned  hours.  The  carrier  con- 
ceded that  they  had  been  improperly  displaced  by  Mr.  Stone,  and 
they  were  permitted  to  return  to  their  positions.  The  carrier  offered 
to  reimburse  them  for  any  wage  loss  sustained  on  the  basis  of  what 
they  would  have  earned  had  the  displacements  not  occurred  less 
what  they  actually  earned  in  the  positions  they  occupied  during  the 
period  they  were  held  off  their  regular  assignments,  but  refused 
compensation  under  the  “call  rule.” 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  do  not,  therefore,  desire  to 
present  any  data  in  connection  with  this  case. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  dispute  for  the  purpose  of  furnishing 
information  desired  by  the  board.  The  carrier’s  representative  stated 
that  regulation  4-D-l  is  not  applicable  in  a situation  of  this  kind 
and  that  the  basis  upon  which  reimbursement  was  offered  is  the 
proper  disposition  of  the  claim. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3416.— DOCKET  3557 

Chicago , III.,  April  21f,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Joint  submission  of  dispute  relative  to  proper  rate  of 
pay  for  Miss  Anna  Joyce,  tonnage  clerk  at  Argentine  station,  posi- 
tion No.  332,  transfer  freight  house,  Kansas  City,  Kans. 

Statement  of  facts. — On  November  1,  1920,  position  No.  330,  tonnage  clerk  in 
:the  transfer  freight  house  at  Kansas  City  was  made  vacant  by  the  resignation 
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of  Miss  Wilson,  the  incumbent  thereof,  and  the  position  was  abolished.  The 
major  portion  of  the  work  previously  handled  on  position  No.  330  was  placed 
on  position  No.  332,  that  of  tonnage  clerk  in  same  office,  the  balance  being  dis- 
tributed to  other  employees. 

Employees'  position. — Prior  to  November  1,  1920,  there  were  two  clerks  on  the 
tonnage  desk  at  Kansas  City  transfer  office,  paying  different  rates,  one  paid 
66  cents  a day  higher  than  the  other.  On  November  1,  1920,  the  higher-rated 
position  was  abolished  and  the  work  of  both  clerks  was  assigned  to  the  one, 
retaining  the  lower  rate  for  the  position.  As  the  work  was  absorbed  by  the 
incumbent  of  the  lower-rated  position,  it  is  our  claim  that  the  position  should 
get  the  higher  rate  and  that  in  fact  there  was  not  a bona  fide  abolishment  of  the 
higher-rated  position. 

Carrier's  position. — The  contention  of  the  employees  that  in  abolishing  posi- 
tion No.  330  and  transferring  the  major  portion  of  the  work  previously  handled 
on  such  position  to  position  No  332,  which  carried  a lower  daily  rate,  both 
positions  being  classified  as  tonnage  clerk,  the  carrier  should  also  have  trans- 
ferred the  rate  of  position  No.  330  to  No.  332,  is  without  foundation  and  not 
in  line  with  the  provisions  of  the  clerks’  schedule.  In  bringing  about  a reduc- 
tion in  expense  the  higher-rated  position  was  abolished,  this  being  coincident 
to  the  resignation  of  the  incumbent  of  position  No.  330. 

The  carrier  is  unable  to  find  any  authority  for  transferring  the  rate  from 
one  position  to  another  as  requested  in  this  case  for  the  reason  that  the 
status  of  position  No.  332  as  to  classification,  location,  etc.,  remained  the  same,, 
the  only  change  being  an  increase  in  the  volume  of  work  devolving  thereon 

The  rate  on  position  No.  330  at  the  time  Miss  Wilson  resigned  November 
1,  1920,  was  $5.20  a day,  while  the  daily  rate  on  position  No.  332  occupied 
by  Miss  Joyce  was  as  of  the  same  date  $4.57,  the  present  maximum  rate  for 
this  position  being  $3.85  a day. 

Attention  is  called  to  the  fact  that  Miss  Anna  Joyce,  occupant  of  position 
No.  332,  refrained  from  bringing  up  the  question  of  rate  in  November,  1920,. 
at  the  time  of  the  abolishment  of  position  No.  330,  for  the  reason,  we  under- 
stand, that  she  did  not  at  that  time  have  sufficient  seniority  to  bid  the  posi- 
tion in  if  the  rate  was  increased,  advertisement  of  a position  under  such 
circumstances  being  mandatory  under  the  rule  then  in  effect  and  which  is 
still  in  effect.  On  the  other  hand,  at  this  time  it  is  understood  she  has 
accumulated  sufficient  seniority  to  make  her  reasonably  sure  that  should  we 
increase  the  rate  of  pay  and  advertise  the  vacancy  caused  thereby,  she  would; 
be  the  successful  applicant. 

As  viewed  by  the  carrier,  the  employees’  request  is  not  for  a correct  appli- 
cation of  the  provision  of  the  clerks’  agreement,  but  is  rather  one  for  an 
increase  in  the  rate  of  pay  of  an  established  position  due  to  increasing  the 
work  thereon.  The  rule  in  effect  in  November,  1920,  and  still  in  effect,  pro- 
vides that  “position  (not  employees)  shall  be  rated  and  the  transfer  of  rates 
from  one  position  to  another  shall  not  be  permitted.”  In  the  handling  given, 
the  carrier  maintains  that  the  rules  governing  this  class  of  employees  have 
been  correctly  applied  and  the  claim  for  transfer  of  the  rate  of  one  position 
to  another  has  been  declined. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained,  and  that  Miss  Anna  Joyce  shall  be  paid 
the  rate  of  position  No.  330  and  be  reimbursed  the  difference  in  the 
rates  of  the  positions  from  November  1,  1920. 


DECISION  NO.  3417.— DOCKET  3559 

Chicago,  III.,  April  2 4,  1925 

American  Federation  of  Railroad  Workers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  J.  J.  Goors,  storeroom 
attendant,  Jersey  City,  N.  J.,  was  unjustly  suspended  from  the  serv- 
ice from  December  29,  1921,  to  January  9,  1922,  and  should  be  reim- 
bursed the  amount  of  wage  loss  sustained  during  that  period. 
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Statement. — This  dispute  was  submitted  to  the  Railroad  Labor 
Board  ex  parte  by  the  employees,  and  the  carrier’s  answer  to  the 
employees’  submission  was  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  oral  hearing  for  the  purpose  of  furnishing  any  infor- 
mation desired  by  the  board. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  denies  the  request  of  the  employees. 


DECISION  NO.  3418.— DOCKET  3562 

Chicago , III.,  April  2 If,  1925 

Order  of  Railroad  Telegraphers  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — Claim  of  the  employees  that  the  carrier  violated  the 
telegraphers’  agreement  in  moving  three  train  dispatchers  from 
Pittsburgh,  Pa.,  to  Rand,  Pa.,  and  displacing  three  telegraph  opera- 
tors at  the  latter  point. 

Statement. — On  May  16,  1922,  due  to  a decrease  in  business  and 
in  order  to  curtail  expenses,  the  three  trick-train  dispatchers  locat-  * 
ed  in  the  Pittsburgh  passenger  station  were  moved  to  Rand,  dis- 
placing three  telegraph  operators  at  the  latter  point.  On  July  17, 
1922,  these  train  dispatchers  were  returned  to  the  Pittsburgh  pas- 
senger station  and  the  telegraph  office  at  Rand  was  again  established 
with  three  telegraph  operators. 

The  employees  contend  that  as  train  dispatchers  are  not  included 
in  paragraph  (<z),  article  1 of  the  agreement,  they  are  not  “em- 
ployees” within  the  meaning  of  the  agreement,  and  it  therefore  fol- 
lows that  they  should  not  be  regarded  as  employees  in  considering 
the  application  of  article  20  of  the  agreement.  In  view  of  the  fact 
that  train  dispatchers  are  not  employees,  the  carrier  has  violated 
article  20  by  moving  the  train  dispatchers  to  Rand,  and  permitting 
them  to  displace  three  employees  holding  positions  listed  in  the 
agreement.  Articles  1 and  20  read  as  follows: 

Article  1.  (a)  Scope. — The  following  rules  and  rates  of  pay  shall  apply 
to  all  positions  held  by  telegraphers,  telephone  operators  (except  switchboard 
operators),  agents,  agent  telegraphers,  agent  telephoners,  towermen,  lever- 
men,  tower  and  train  directors,  block  operators,  and  staffmen  specified  in 
the  subjoined  wage  scale,  hereinafter  referred  to  as  “ employees.” 

Art.  20.  Trainmen  using  telephone. — It  is  not  the  disposition  of  the  rail- 
road to  displace  operators  by  having  trainmen  or  other  employees  operate 
the  telephone  for  the  purpose  of  blocking  trains,  handling  train  orders  or 
messages,  except  in  bona  fide  cases  of  emergency.  This  does  not  apply  to 
train  crews  using  the  telephone  at  the  ends  of  passing  sidings  or  spur  tracks 
in  communicating  with  the  operator. 

The  employees  also  contend  that  under  the  provisions  of  article 
20,  telegraph  operators  can  not  be  displaced  by  having  trainmen  or 
other  employees  operate  the  telephone  for  the  purpose  of  blocking 
trains,  handling  train  orders  or  messages,  except  in  bona  fide  cases 
of  emergencies;  that  the  duties  of  the  telegraph  operators  at  Rand 
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consisted  of  blocking  trains,  handling  train  orders  and  messages  by 
telephone;  and  that  these  duties,  in  addition  to  the  dispatching  of 
trains,  were  performed  by  the  train  dispatchers  after  they  displaced 
the  telephone  block  operators  at  that  point. 

The  carrier  states  that  for  a number  of  years  it  has  been  the  prac- 
tice to  move  train  dispatchers  from  division  headquarters  to  a loca- 
tion out  on  the  line  during  periods  of  business  depression  when  the 
work  of  train  dispatchers  is  light  enough  so  they  can  handle  such 
work,  and  in  addition  thereto  handle  the  work  of  telegraph  operators 
at  the  point  to  which  they  were  moved ; the  practice  has  been  in  effect 
since  1914,  during  which  time  there  have  been  19  moves  of  this  kind 
made.  Changes  of  this  kind  were  governed  by  the  conditions  exist- 
ing at  the  time  and  were  made  in  the  interest  of  economical  operation. 

The  carrier  also  states  that  train  dispatchers  have  always  been  re- 
quired to  do  more  or  less  telegraph  work,  and  in  many  instances  posi 
tions  of  telegraph  operators  have  been  established  in  the  train  dis- 
patchers’ offices  when  the  work  of  dispatching  trains  became  too 
heavy  for  the  train  dispatchers  to  properly  handle,  and  to  handle 
the  message  or  telegraph  work  in  addition  thereto.  In  many  cases 
where  telegraph  operators  have  been  employed  in  train  dispatchers’ 
offices,  such  positions  have  been  abolished  during  business  depres- 
sion or  when  the  telegraph  work  decreased  to  such  an  extent  that  the 
train  dispatchers  could  handle  it  in  addition  to  their  work  of  dis- 
patching trains. 

The  carrier  contends  that  all  train  dispatchers  every  day  perform 
some  service  of  the  character  that  is  performed  by  telegraph  op- 
erators, and  that  no  part  of  the  agreement  with  the  telegraphers’ 
organization  has  been  violated  by  train  dispatchers  performing  such 
service. 

Opinion. — The  evidence  in  this  case  shows  that  this  carrier  has  at 
various  times  moved  trick  train  dispatchers  from  division  head- 
quarters to  outlying  stations — in  one  instance  to  a gravel  pit — for 
the  purpose  of  effecting  operating  economies  during  short  periods  of 
business  depression,  the  economy  being  effected  by  relieving  tele- 
graphers previously  assigned  at  the  points  to  which  the  dispatchers 
were  removed.  The  board  does  not  find  or  understand  that  this  is  a 
prevailing  practice,  and  it  is  therefore  easy  to  understand  how  the 
employees  can  persuade  themselves  that  it  is  in  violation  of  their 
agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  action  of 
the  carrier  in  the  instance  complained  of  in  this  dispute  is  in  viola- 
tion of  its  agreement  with  its  employees  in  telegraph  service. 


DECISION  NO.  3419.— DOCKET  3582 

Chicago,  III.,  April  24,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  M.  C.  Torbert  should 
be  assigned  to  the  position  of  agent  at  Eastland,  Tex.,  and  reim- 
bursed the  difference  in  the  rate  of  that  position  and  of  the  posi- 
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tion  he  has  occupied  since  his  application  for  the  position  of  agent 
at  Eastland  was  declined. 

Statement. — Paragraph  ( a ),  Article  II  of  the  agreement  between 
this  carrier  and  its  employees  in  telegraph  service  under  which 
this  claim  is  made,  reads  as  follows : 

( a ) Seniority  and  promotion. — Employees  will  be  regarded  in  line  of  pro- 
motion and  advancement  dependent  upon  faithful  discharge  of  duty  and 
capacity  for  increased  responsibility.  Where  these,  in  the  judgment  of  the 
company,  are  sufficient,  seniority  will  have  preference.  An  employee  making 
application  for  a vacancy  or  newly  created  position  to  which  his  seniority 
entitles  him,  will,  if  not  assigned  to  such  position,  be  given  the  reason  in 
writing,  if  requested. 

The  position  of  agent  at  Eastland  was  bulletined  as  vacant  on 
June  1,  1922.  Three  employees  holding  positions  included  within 
the  telegraphers’  agreement  applied  for  the  position,  but  it  was 
awarded  to  H.  E.  DeLane,  at  that  time  employed  as  ca.shier  at 
Ranger,  Tex.,  and  not  holding  any  seniority  rights  under  the  teleg- 
raphers’ agreement. 

The  empolyees  contend  that  Mr.  Torbert,  the  oldest  telegrapher 
applying  for  the  position,  is  fully  qualified  to  perform  the  required 
duties  and  should  have  been  assigned  to  it.  They  ask  that  he  now 
be  so  assigned  and  reimbursed  the  difference  in  the  rate  of  the 
position  and  the  rate  of  positions  he  has  occupied  since  his  appli- 
cation was  declined. 

The  carrier  states  that  Mr.  Torbert  had  not  acted  in  the  capacity 
of  an  agent  excepting  at  small  stations  and  did  not  have  sufficient 
experience  to  qualify  him  for  the  position  he  .sought;  that  his 
application  was  given  full  consideration;  and  that  it  was  the  judg- 
ment of  the  officer  making  the  appointment  that  Mr.  Torbert  lacked 
the  necessary  qualifications  to  handle  the  position. 

Decision. — Based  upon  the  evidence  presented  in  this  dispute,  the 
Railroad  Labor  Board  decides  that  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  3420.— DOCKET  3621 

Chicago,  Ili.f  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  the  position  of  cashier  at 
East  End  freight  station,  Cincinnati,  Ohio,  should  be  bulletined  and 
filled  in  accordance  with  rules  6 and  12  of  the  clerks’  national  agree- 
ment, and  that  the  employee  entitled  to  the  position  should  be  com- 
pensated at  the  rate  thereof,  retroactive  to  July  19,  1920. 

Statement. — On  June  17,  1920,  J.  E.  Ward  was  appointed  acting 
cashier  at  East  End  freight  station,  Cincinnati,  and  was  subse- 
quently permanently  assigned  to  the  position.  Mr.  Ward  did  not 
hold  seniority  in  the  district  in  which  this  position  was  included,  but 
was  employed  by  the  carrier  in  another  seniority  district.  Grievances 
were  filed  by  four  employees  holding  seniority  on  the  Cincinnati 
division,  all  having  greater  seniority  than  Mr.  Ward. 
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The  employees  contend  that  the  position  in  question  is  included 
within  the  scope  of  the  agreement  and  should  have  been  bulletined 
and  filled  in  accordance  with  rules  6 and  12  governing  promotions 
and  bulletining  of  new  positions  or  vacancies.  They  request  that 
the  employee  entitled  to  the  position  be  assigned  thereto  and  com- 
pensated at  the  rate  thereof  retroactive  to  July  19,  1920. 

The  carrier’s  answer  to  the  employees  ex  parte  submission  is 
quoted,  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore  be  rep- 
resented at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  for  many  years  it 
has  been  the  practice  at  its  larger  freight  stations,  in  order  to  pro- 
vide a direct  and  concentrated  responsibility,  to  appoint  cashiers  who 
report  direct  to  the  auditor,  treasurer,  and  other  officers  on  matters  of 
accounts  and  finance  and  are  not  under  the  jurisdiction  of  the  agent 
in  respect  to  these  matters ; that  the  cashier’s  department  was  a sep- 
arate and  distinct  branch  of  the  agency  and  to  all  intents  and  pur- 
pose was  a separate  agency  for  the  handling  of  accounts  and  finances, 
and  in  view  of  the  responsibility  of  these  positions,  together  with 
the  fact  that  they  occupy  a more  or  less  fiduciary  relationship,  the 
positions  were  not  considered  as  included  in  the  agreement. 

Opinion. — The  matter  here  presented  is  not  whether,  fairly,  the 
position  should  or  should  not  be  excepted.  On  the  contrary,  it  is 
simply  the  application  of  a then  existing  rule.  There  is  no  evidence 
offered  tending  to  show  that  the  carrier  at  any  time  sought  through 
the  usual  and  customary  channels  to  have  the  position  excepted. 

Decision. — The  Railroad  Labor  Board  decides  that  the  positions  of 
cashiers  at  freight  stations  were  not  excepted  from  the  scope  of  the 
clerks’  national  agreement  under  the  heading  “ exceptions  ” in  rule  1. 
The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3421.— DOCKET  3654 

Chicago,  III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  baggage  truckmen  em- 
ployed at  Cincinnati,  Ohio,  should  have  been  decreased  under  section 
7 instead  of  section  4,  Article  II  of  Decision  No.  147  (II,  R.  L.  B. 
133)  and  be  reimbursed  the  difference  in  wages  received  on  account 
of  the  alleged  improper  application  of  the  decision,  retroactive  to 
July  1,  1921. 

Statement. — The  emploj^ees  state  that  the  baggage  truckmen  at 
Cincinnati  were  increased  12  cents  an  hour  under  section  7,  Article 
II,  of  Decision  No.  2 (I,  R.  L.  B.  13)  and  were  decreased  10  cents  an 
hour  under  section  4,  Article  II  of  Decision  No.  147.  They  contend 
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that  these  employees  should  be  classified  under  section  7,  Article  II 
of  Decision  No.  147,  and,  accordingly,  should  have  been  reduced  6 
cents  an  hour  . They  ask  that  retroactive  adjustment  be  made  in 
their  compensation  to  July  1,  1921. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows : 

We  do  not  understand  that  this  ease  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  according  to  the  pay- 
roll records  these  employees  were  increased  13  cents  an  hour  under 
section  4,  Article  II  of  Decision  No.  2 and  were  reduced  10  cents  art 
hour  under  section  4,  Article  II  of  Decision  No.  147 ; that  they  are 
properly  classified  as  baggage  and  parcel  room  employees ; and  that 
their  wages  are  subject  to  adjustment  under  section  4 of  the  above 
decisions. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3422.— DOCKET  3661 

Chicago , III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  Miss  Anna  R.  Crosson 
was  removed  from  the  service  on  January  26,  1921,  in  violation  of 
the  provisions  of  the  agreement,  and  that  she  should  be  reinstated 
in  accordance  with  her  seniority  rights  and  compensated  for  the 
wage  loss  sustained. 

> Statement . — Miss  Crosson  entered  the  service  of  the  carrier  Feb- 
ruary 1,  1918,  as  a clerk,  and  was  relieved  in  a reduction  of  force  on 
January  26,  1921.  She  was  not  permitted  to  exercise  her  seniority 
rights  over  junior  employees,  neither  was  she  permitted  to  return  to 
the  service  in  the  order  of  her  seniority  when  the  force  was  subse- 
quently increased. 

The  employees  contend  that  employees  junior  to  Miss  Crosson 
holding  positions  that  she  was  qualified  to  fill  were  retained  in  the 
service  at  the  time  of  the  force  reduction  and  that  other  employees 
with  less  seniority  were  subsequently  returned  to  the  service;  that 
she  was  a highly  competent  clerk,  fully  qualified  to  handle  the  posi- 
tions held  by  the  junior  employees;  and  that  her  removal  from 
the  service  and  subsequent  refusal  to  permit  her  to  return  was  in 
violation  of  rule  21  of  the  clerks’  national  agreement,  governing 
reductions  in  force.  They  request  that  she  be  permitted  to  return  to 
the  service  and  allowed  to  exercise  her  seniority  over  any  junior 
employee  holding  a position  she  was  qualified  to  fill  in  the  seniority 
district  in  which  her  position  was  included,  and  compensated  for  the 
wage  loss  sustained. 
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The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  no  employees  junior 
to  Miss  Crosson  were  retained  in  the  service  when  the  reduction  in 
force  was  made,  and  that  Miss  Crosson  was  not  permitted  to  return 
because  her  work  had  been  indifferent  and  inefficient. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  Miss  Anna  R.  Crosson  shall  be 
reinstated  with  seniority  unimpaired  and  permitted  to  exercise  her 
seniority  to  any  position  she  is  qualified  to  fill  which  is  occupied  by 
a junior  employee.  She  shall  be  compensated  for  the  wage  loss  sus- 
tained since  January  21,  1921,  less  any  amount  earned  in  other 
employment. 


DECISION  NO.  3423.— DOCKET  3663 

Chicago,  III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  Mrs.  Nettie  Lamp  was 
laid  off  in  a reduction  of  force  in  violation  of  rule  21  of  the  national 
agreement  and  should  be  reinstated  with  seniority  rights  unimpaired 
and  compensated  for  the  wage  loss  sustained. 

Statement. — Mrs.  Lamp  entered  the  service  of  the  carrier  on 
August  8,  1919,  and  on  January  10,  1922,  she  was  laid  off  in  a 
reduction  of  force.  An  employee  with  less  seniority  assigned  to  a 
position  similiar  to  that  occupied  by  Mrs.  Lamp  was  retained  in  the 
service. 

The  employees  contend  that  Mrs.  Lamp  had  been  highly  efficient 
in  the  performance  of  her  duties  and  should  have  been  permitted 
to  exercise  her  seniority  to  the  position  occupied  by  the  junior 
employee;  that  her  removal  from  the  service  was  in  violation  of 
rule  21  of  the  agreement.  They  ask  that  she  be  permitted  to  return 
to  the  service  and  allowed  to  exercise  her  seniority  rights  over  any 
junior  clerk  in  the  department  in  which  she  holds  seniority  and 
be  compensated  for  the  wage  loss  sustained. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute 
within  the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  there- 
fore, be  represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  represent- 
ed at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 
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The  representative  of  the  carrier  stated  that  Mrs.  Lamp  was  not 
laid  off  in  a reduction  of  force  but  was  dismissed  on  January  10, 
1922,  on  account  of  unsatisfactory  service  and  excessive  loss  of  time 
during  the  preceding  four  months.  No  investigation  was  conducted 
prior  to  Mrs.  Lamp’s  dismissal. 

Decision. — The  Railroad  Labor  Board  decides  that  if  Mrs.  Nettie 
Lamp  desires  to  return  to  the  service  of  the  carrier  an  investigation 
upon  the  merits  of  her  removal  from  the  service  shall  be  conducted. 
In  this  investigation  the  question  of  her  fitness  for  the  position 
held  by  the  junior  employee,  as  well  as  the  charges  made  by  the 
carrier  as  to  inefficiency,  etc.,  shall  be  thoroughly  inquired  into.  If 
investigation  develops  that  she  was  improperly  removed  from  the 
service  she  shall  be  reinstated  with  seniority  unimpaired  and  com- 
pensated for  the  wage  loss  sustained,  less  any  amount  earned  in  other 
employment. 


DECISION  NO.  3424.— DOCKET  3694 

Chicago,  III,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  Miss  Alta  McPherson 
should  be  permitted  to  exercise  her  seniority  to  the  position  of  report 
clerk  in  the  freight  office  at  Anderson,  Ind.,  and  be  compensated  for 
the  wage  loss  sustained  since  December  19,  1921,  the  date  she  was 
refused  this  position. 

Statement. — Miss  McPherson  entered  the  service  of  the  carrier  as 
a clerk  on  May  13,  1918.  On  December  15,  1921,  her  position  was 
abolished  and  she  made  written  request  for  the  position  of  report 
clerk  which  was  occupied  by  a junior  employee,  which  request  was 
denied. 

The  employees  state  that  Miss  McPherson  had  previously  filled  the 
position  of  report  clerk  for  a period  of  six  weeks  during  the  absence 
of  the  regular  occupant  of  the  position  and  had  handled  the  position 
satisfactorily.  They  contend  that  she  was  fully  qualified  for  the 
position  and  should  have  been  permitted  to  exercise  her  seniority 
over  the  junior  employee  when  her  own  position  was  abolished. 
They  ask  that  she  now  be  assigned  to  the  position  and  compensated 
for  the  wage  loss  sustained  since  December  19,  1921. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  it  was  the  conclusion 
of  both  the  agent  and  supervising  agent  that  Miss  McPherson  was 
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not  qualified  for  the  position  and  that  she  could  not  fill  it  without 
special  training. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  Miss  Alta  McPherson  shall  be 
permitted  to  exercise  her  seniority  to  the  position  of  report  clerk  in 
the  freight  office  at  Anderson,  Ind.,  and  shall  be  compensated  for  the 
wage  loss  sustained  since  December  19,  1921,  less  any  amount  earned 
in  other  employment. 


DECISION  NO.  3425.— DOCKET  3698 

Chicago , III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  the  position  of  assistant 
foreman  at  the  freight  station,  Richmond,  Ind.,  should  be  bulletined 
in  accordance  with  rule  12  of  the  clerks’  national  agreement. 

Statement. — The  position  in  question  became  vacant  on  September 
10,  1920,  and  was  not  bulletined  in  accordance  with  rule  12  of  the 
agreement,  but  was  filled  by  assignment.  The  question  of  whether 
or  not  this  position  was  included  within  the  agreement,  together  with 
a similar  question  involving  several  other  positions,  was  taken  up 
with  the  carrier  by  the  employees,  and  on  April  11,  1921,  the  carrier 
conceded  that  this  position  and  several  others  would  thereafter  be 
considered  as  included  in  the  agreement  and  that  retroactive  adjust- 
ment would  be  made  in  the  compensation  of  the  employees  affected 
to  March  1,  1920,  with  the  proviso  that  only  the  compensation  pro- 
vision of  the  agreement  would  be  retroactive.  On  February  13, 
1923,  the  employees  filed  an  ex  parte  submission  with  the  board 
asking  that  the  vacancy  in  the  position  at  Richmond,  which  occurred 
on  September  10,  1920,  now  be  bulletined  in  accordance  with  rule 
12  of  the  agreement. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not  therefore  be  repre- 
sented at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  the  position  was  not 
bulletined  because  at  that  time  it  was  considered  as  excluded  from 
the  agreement  under  section  (b)  of  the  exceptions  under  rule  1;  that 
the  agreement  of  April  11,  1921,  to  include  the  position  within  the 
schedule  was  retroactive  only  in  so  far  as  the  compensation  feature 
was  concerned;  that  the  fact  that  no  further  request  to  bulletin  the 
position  was  received  from  the  employees  would  indicate  that  the 
agreement  of  April  11,  1921,  was  so  understood. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


[No.  3427] 


DECISIONS 


799 


DECISION  NO.  3426.— DOCKET  3700 

Chicago,  III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  L.  C.  Martin,  transfer 
clerk,  Richmond,  Ind.,  who  was  dismissed  on  September  11,  1922, 
be  reinstated  with  seniority  unimpaired  and  compensated  for  the 
wage  loss  sustained. 

Statevnent. — This  dispute  was  submitted  to  the  Railroad  Labor 
Board  ex  parte  by  the  employees,  and  the  carrier’s  answer  to  the 
employees’  submission  is  quoted  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not  therefore  be  repre- 
sented at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

Decision. — Basing  its  decision  on  the  evidence  submitted,  the  Rail- 
road Labor  Board  decides  that  L.  C.  Martin  shall  be  reinstated  with 
seniority  unimpaired  and  compensated  for  wage  loss  sustained,  less 
any  amount  earned  in  other  employment. 


DECISION  NO.  3427.— DOCKET  3710 

Chicago,  III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  S.  W.  Preston,  jr.,  should 
be  restored  to  the  position  of  assistant  chief  clerk,  Canton  freight 
station,  Baltimore,  Md.,  and  compensated  for  the  wage  loss  sus- 
tained account  of  being  displaced  from  that  position  on  December 
17,  1921. 

Statement. — Mr.  Preston  entered  the  service  of  the  carrier  as  a 
messenger  on  January  14,  1899;  was  promoted  to  a clerk  on  Sep- 
tember 13,  1899;  on  June  22,  1911,  he  was  appointed  assistant  gen- 
eral foreman,  and  on  August  1,  1913,  he  returned  to  a clerical  posi- 
tion. On  December  19,  1921,  he  was  displaced  from  his  position 
during  a reduction  in  force  by  an  employee  holding  seniority  dating 
from  November  1,  1904.  Mr.  Preston  protested  this  displacement, 
contending  that  his  seniority  should  date  from  September  13,  1899. 
The  claim  for  the  correction  of  his  seniority  was  conceded  by  the 
carrier  on  July  10,  1922,  but  Mr.  Preston  was  not  restored  to  the 
position  from  which  he  was  displaced. 

The  employees  contend  that  Mr.  Preston  was  improperly  dis- 
placed by  a junior  employee  and  ask  that  he  be  restored  to  his  posi- 
tion and  compensated  for  the  wage  loss  sustained  since  December 
19,  1921. 
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Rule  22  of  the  clerks’  national  agreement  reads,  in  part,  as  fol- 
lows : 

Roster. — A seniority  roster  of  all  employees  in  each  seniority  district,  show- 
ing name  and  proper  dating,  will  be  posted  in  agreed-upon  places  accessible 
to  all  employees  affected.  The  rosters  will  be  revised  and  posted  in  January 
of  each  year,  and  will  be  open  to  protest  for  a period  of  60  days  from  date  of 
posting.  Upon  presentation  of  proof  of  error  by  an  employee  or  his  repre- 
sentative such  error  will  be  corrected.  The  duly  accredited  representative  of 
the  employee  shall  be  furnished  with  a copy  of  the  roster  upon  request. 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  of  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  Mr.  Preston  was 
shown  with  seniority  date  as  of  August  1,  1913,  on  the  rosters  posted 
in  1919  and  1920,  and  that  as  no  protest  was  made  within  the  60-day 
limit  following  the  posting  of  the  roster  for  1920,  his  claim  for  cor- 
rection of  the  date  is  outlawed,  and  that  the  roster  which  was  in 
effect  at  the  time  he  was  displaced  showed  Mr.  Knapp,  who  dis- 
placed Mr.  Preston,  as  the  senior  employee. 

Opinion. — The  seniority  roster  which  was  posted  and  in  effect  at 
the  time  the  displacement  occurred  showed  Mr.  Preston’s  seniority 
date  as  August  1,  1913  and  Mr.  Knapp’s  as  November  1,  1904.  The 
roster  had  been  posted  more  than  60  days  when  the  displacement 
occurred,  and  as  Mr.  Preston  made  no  protest  in  regard  to  his 
seniority  date  during  the  60- day  period  allowed  for  such  protest 
under  rule  22,  above  quoted,  the  carrier  was  within  its  rights  in  per- 
mitting Mr.  Knapp,  who  appeared  on  the  roster  as  the  senior  man, 
to  displace  him.  As  Mr.  Preston  was  able  to  establish  that  the  date 
of  August  1,  1913,  was  incorrect  the  next  roster  posted  should  carry 
the  corrected  date,  and  he  should  thereafter  be  permitted  to  use  this 
date  in  exercising  his  seniority  under  the  governing  rules.  The 
evidence  submitted  indicates  that  the  correction  in  date  has  been 
made. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  that 
S.  W.  Preston,  jr.,  be  restored  to  the  position  of  assistant  chief  clerk 
is  denied. 


DECISION  NO.  3428.— DOCKET  3726 

Chicago,  III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Colorado  & Southern  Railway  Co. 

Question. — Dispute  relative  to  proper  application  of  rule  44  of 
the  clerks’  agreement,  effective  February  1,  1922,  and  to  the  right 
of  the  carrier  to  enter  into  reciprocal  agreements  with  various  em- 
ployees in  the  general  offices  at  Denver,  Colo. 
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Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  contains  the  following : 

Employees'  position. — It  is  the  contention  of  the  employees  that  there  are  a 
number  of  employees  coming  under  the  clerks’  agreement  at  Colorado  & 
Southern  general  offices  in  Denver,  that  the  carrier  is  carrying  on  the  pay 
rolls  and  paying  on  the  monthly  basis.  This  we  contend  is  a violation  of  rule 
44  of  the  agreement  now  in  effect  on  this  property,  reading  as  follows : 

“Rule  44.  Determining  daily  rate. — Employees  covered  by  groups  (1)  and 
(2),  article  1,  heretofore  paid  on  a monthly,  weekly,  or  hourly  basis  shall  be 
paid  on  a daily  basis.  The  conversion  to  a daily  basis  of  monthly,  weekly,  or 
hourly  rates  shall  not  operate  to  establish  a rate  of  pay  either  more  or  less 
favorable  than  is  now  in  effect. 

“ Nothing  herein  shall  be  construed  to  permit  the  reduction  of  days  for 
the  employees  covered  by  this  rule  below  six  per  week,  excepting  that  this 
number  may  be  reduced  in  a week  in  which  holidays  occur  by  the  number  of 
such  holidays.” 

We  also  contend  that  the  carrier  is  in  error  in  entering  into  separate  or  in- 
dividual reciprocal  agreements  with  individual  employees.  This  practice 
should  not  exist  for  the  reason  that  same  causes  dissension  among  the  em- 
ployees. Also,  we  have  a signed  agreement  in  effect  with  the  Colorado  & 
Southern  Railway  Co.,  covering  employees  affected. 

Carrier's  position. — The  daily  rate  of  pay,  in  accordance  with  rule  44,  is 
applied  in  the  general  office  building  of  the  Colorado  & Southern  Railway  Co. 
to  all  employees  who  are  members  of  the  clerks’  organization  or  who  have 
requested  same ; in  other  words,  to  all  who  have  not  personally  and  volun- 
tarily requested  to  be  excepted  from  the  rules  and  dictation  of  the  Brother- 
hood of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Sta- 
tion Employees,  and  who  have  voluntarily  made  written  request  to  be  excepted 
from  all  the  rules  and  regulations  of  that  organization. 

In  the  general  office  building  there  are  some  few  clerks  who  have  been  in  the 
employ  of  the  carrier  for  many  years,  and  who  at  the  time  of  their  employ- 
ment were  given  to  understand  that  they  would  be  paid  on  a monthly  rate, 
which  arrangement  has  been  continued  upon  such  employees’  voluntary  re- 
quest. In  other  words,  it  has  been  left  optional  with  them  as  to  whether 
they  would  be  placed  on  a daily  rate  or  continued  on  the  original  monthly 
rate,  the  carrier  feeling  that  it  would  not  be  keeping  faith  with  these  few 
employees  to  force  them  to  accept  a daily  rate  of  pay  against  their  wishes, 
particularly  in  view  of  the  arrangement  under  which  they  were  employed, 
and  further,  we  feel  that  such  employees  are  entitled  to  their  rights  and 
privileges  regardless  of  any  agreement  which  the  clerks’  organization  might 
make  for  its  own  members.  The  reciprocal  feature  of  the  positions  in  ques- 
tion is  a mutual  arrangement  and  has  worked  satisfactorily  and  without  any 
friction,  and  we  feel  that  the  rights  of  all  our  employees  are,  therefore,  being 
given  full  consideration. 

Decision. — The  Railroad  Labor  Board  decides  that  the  action  of 
the  carrier  in  the  dispute  here  presented  is  not  in  harmony  with 
existing  rules.  The  position  of  the  employees  is  sustained. 


DECISION  NO.  3429.— DOCKET  3728 
Chicago , III.,  April  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Colorado  & Southern  Railway  Co. 

Question. — Claim  of  the  employees  that  Richard  A.  Butler,  a 
clerk  in  the  office  of  the  auditor  of  revenue  at  Denver,  Colo.,  should 
be  rerated  and  paid  under  section  2 (a)  and  (£>)  Article  II  of  De- 
cision No.  147  (II,  R.  L.  B.  133)  and  subsequent  decisions  of  the 
Railroad  Labor  Board. 
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Statement. — The  joint  submission  filed  with  the  board  in  this  dis- 
pute contains  the  following: 

Statement  of  facts. — Mr.  Butler  entered  service  of  the  Colorado  & Southern 
Railway  Co.  as  messenger  in  the  office  of  our  auditor  of  revenue,  September  7, 
1922,  at  a daily  rate  of  $1.641 ; he  was  increased  on  November  7,  1922,  to  a 
daily  rate  of  $2,033,  and  was  promoted  May  1,  1923,  to  the  position  of  freight 
clerk  at  a daily  rate  of  $2,352,  having  been  in  the  service  but  eight  months, 
when  promoted  to  the  position  of  freight  clerk. 

Employees'  position. — It  is  the  contention  of  the  employees  that  Interpreta- 
tion 2 to  Decision  No.  147  (IV,  R.  L.  B.  834),  issued  March  20,  1923,  covers 
this  dispute,  and  that  subsequent  to  May  1,  1923,  the  date  Mr.  Butler  was  as- 
signed to  a clerical  position,  he  should  have  been  rated  and  paid  under  section 
2 (a)  and  (b),  Article  II  of  Decision  147  and  subsequent  decisions  of  the 
board  and  not  under  section  3 (b)  of  the  same  decisions,  as  the  carrier  con- 
tends. 

Carrier's  position. — We  do  not  agree  with  the  position  taken  by  the  clerks’ 
organization  in  this  matter  for  the  reason  that  in  Interpretation  2 to  Decision 
No.  147  the  positions  dealt  with  were  those  of  a semiclerical  nature  of  em- 
ployees who  had  been  in  service  more  than  one  year. 

Interpretation  2 to  Decision  No.  147  further  states  that  “ such  employees 
should  be  rated  under  section  2 ( a ) and  (b),  Article  II  of  that  decision,  in 
accordance  with  the  term  of  experience  in  the  service  from  which  promoted : 
section  2 (a)  deals  with  clerks  having  over  two  years’  experience,  and  2 (b) 
deals  with  those  having  one  year  and  less  than  two  years’  experience.  We 
believe  that  it  can  be  readily  seen  that  the  decision  of  the  board  is  not  in- 
tended to  apply  to  employees  with  less  than  12  months’  service  when  pro- 
moted to  clerical  positions.  It  is,  therefore,  apparent  that  such  employees 
should  be  rated  under  section  3 (a)  and  (b)  of  Decision  No.  147.  We  do  not 
feel  that  it  was  the  intention  of  the  board  to  allow  inexperienced  clerks  rates 
of  pay  under  section  2 (a)  or  (b)  who  may,  for  the  purpose  of  helping  them 
individually,  have  been  assigned  to  positions  rated  above  their  class.  It  has 
frequently  happened  in  the  past  that  owing  to  lack  of  eligibles  on  the  applica- 
tion list,  messengers,  file  clerks,  etc.,  with  very  short  experience,  having  been 
promoted  with  the  knowledge  that  they  were  not  competent  to  satisfactorily 
handle  the  position  to  which  assigned,  and  that  supervisory  forces  were  re- 
quired to  give  a considerable  amount  of  their  time  to  such  positions  in  order 
to  keep  up  the  work.  One  year’s  experience  is  not  sufficient  time  in  which 
to  qualify  the  average  young  man  for  a clerical  position  and  at  best  he  will 
be  inefficient. 

Decision. — The  Railroad  Labor  Board  sustains  the  claim  of  the 
employees. 


DECISION  NO.  3430.— DOCKET  3119 

Chicago,  III.,  April  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Conductor  G.  H.  Horey  and  crew  for  a mini- 
mum day’s  pay  on  December  26, 1921,  and  January  2,  1922,  for  being 
called  on.  to  do  station  switching  and  making  up  their  own  train 
before  going  out  on  the  regular  assignment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claims  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons : 

This  case  is  similar  to  Docket  3118  decided  by  Decision  No.  3196 
(YI,  R.  L.  B.  541)  on  March  24,  1925.  The  majority  of  the  board  in 
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this  case  (Docket  3119),  as  in  the  previous  case,  allowed  the  train 
crew  a minimum  day’s  pay  for  making  up  its  train  prior  to  going 
out  on  the  road  on  its  regular  assignment. 

The  decision  of  the  majority  of  the  board  is  not  supported  by  any 
rule  or  practice;  it  is  not  just  or  reasonable;  and  we  reiterate  that 
the  carrier’s  attempt  to  operate  economically  and  efficiently  has 
again  been  frustrated. 

Horace  Baker. 

SUPPORTING  OPINION 

Conductor  Horey  and  crew  were  required  to  do  station  switching 
and  make  up  their  own  train  at  Rice  Lake  on  the  dates  in  question 
before  going  out  on  their  regular  assignment. 

The  work  of  the  crew  assigned  to  the  way-freight  train  was  ex- 
tended in  violation  of  the  second  paragraph  of  section  («),  Article 
X,  of  Supplement  25  to  General  Order  No.  27  of  the  United  States 
Railroad  Administration,  which  article  reads  as  follows : 

On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals 
the  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended. 

Yard  crews  are  employed  at  Rice  Lake  and  should  have  been 
required  to  do  the  work  in  question;  and  therefore  the  decision 
of  the  board  sustaining  the  claim  of  the  employees  is  in  accord  with 
the  rule  quoted  above  and  the  well-established  practice  that  is 
generally  in  effect  wherein  road  crews  are  not  required  to  perform 
switching  at  points  where  yard  crews  are  employed. 

W.  L.  McMenimen. 


DECISION  NO.  3431.— DOCKET  3588 

Chicago,  III.,  April  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Claim  of  the  employees  that  the  placing  of  claim  clerks 
at  Galewood,  111.,  on  a piece-work  basis  as  of  January  22,  1923,  with- 
out conference  and  agreement,  was  in  violation  of  their  agreement 
with  the  carrier  and  the  transportation  act,  1920,  and  that  the  daily 
rates  in  effect  on  that  date  should  be  reestablished  with  retroactive 
adjustment  in  their  compensation. 

Statement. — Prior  to  January  2,  1923,  all  claim  clerks  at  Galewood 
were  paid  on  a daily  basis  at  a rate  of  $5,026  a day.  On  that  date 
without  prior  conference  or  agreement  with  the  employees,  several 
of  the  claim  clerks  were  placed  on  a piece-work  basis. 

The  employees  contend  that  this  action  is  in  violation  of  their 
agreement  in  that  the  agreement  provides  for  a daily  basis  of  pay, 
and  of  the  transportation  act,  1920,  basing  this  contention  on  the 
fact  that  the  change  was  made  without  prior  conference  and  agree- 
ment. They  ask  that  the  daily  rates  in  effect  be  reestablished  and 
that  the  employees  involved  be  compensated  for  the  wage  loss  sus- 
tained. 
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The  carrier  admits  that  the  change  was  made  without  prior  confer- 
ence with  the  representative  of  the  employees,  but  contends  that  as 
the  piece-work  basis  applying  to  clerical  employees  is  nothing  new 
in  the  several  departments  and  as  it  is  not  in  conflict  with  any  estab- 
lished method  or  agreement  the  employees  involved  were  properly 
paid  for  work  performed  when  the  piece-work  basis  was  applied. 

Decision . — The  Railroad  Labor  Board  decides  that  the  establishing 
of  a piece-work  basis  of  pay  for  the  employees  involved  in  this 
dispute  was  not  in  conformity  with  the  transportation  act,  1920,  be- 
cause the  employees  were  deprived  of  the  right  to  negotiate  the  matter 
through  their  duly  authorized  representatives.  The  carrier  is  di- 
rected to  reestablish  the  daily  rates  of  pay,  and  if  a change  in  the 
method  of  payment  is  desired,  the  matter  should  be  handled  in 
accordance  with  the  provisions  of  the  transportation  act,  1920. 
Under  the  facts  and  circumstances  of  this  particular  case,  the  claim 
for  retroactive  adjustment  of  pay  is  denied. 


DECISION  NO.  3432.— DOCKET  4257  ET  AL. 

Chicago,  III.,  April  30,  1925 

Atchison,  Topeka  & Santa  Fe  Railway  System  et  al.  v.  Order  of  Railroad 

Telegraphers  et  al. 

Subject. — Disposition  of  applications  for  decision  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreement 
between  the  parties  interested  settlements  have  been  reached,  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  applications  for  de- 
cision have  been  received  in  the  following  cases,  which  are  indicated 
by  the  docket  numbers  being  shown  in  connection  with  the  carriers 
and  organizations  interested  therein. 

Atchison,  Topeka  & Santa  Fe  Railway  System- Order  of  Rail- 
road Telegraphers.  Docket  4257. 

Chicago  & North  Western  Railway  Co. -Brotherhood  of  Railroad 
Trainmen ; Order  of  Railway  Conductors.  Dockets  3956,  3965. 

Chicago,  Rock  Island  & Pacific  Railway  Co.-Brotherhood  of  Rail- 
way and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station 
Employees.  Dockets  4254,  4455,  4645,  4660. 

Cleveland,  Cincinnati,  Chicago  & St.  Louis  Railway  Co.;  Cincin- 
nati Northern  Railroad  Co. ; Evansville,  Indianapolis  & Terre  Haute 
Railway  Co.;  Louisville  & Jeffersonville  Bridge  & Railroad  Co.- 
United  Brotherhood  of  Maintenance  of  Way  Employees  and  Rail- 
way Shop  Laborers.  Docket  3088. 

Gulf  Coast  Lines;  St.  Louis,  Brownsville  & Mexico  Railway  Co.- 
Brotherhood  of  Locomotive  Engineers ; Brotherhood  of  Locomotive 
Firemen  and  Enginemen.  Docket  3408. 

Oregon- Washington  Railroad  & Navigation  Co. -Order  of  Railway 
Conductors.  Docket  3842. 

Pennsylvania  Railroad  System-Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees. Docket  3713. 
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Texas  & Pacific  Railway  Co.-Brotherhood  of  Railroad  Trainmen ; 
Order  of  Railway  Conductors.  Docket  3263. 

Decision. — The  Railroad  Labor  Board  grants  the  requests  for 
withdrawal  and  the  files  in  these  cases  are  hereby  closed. 


DECISION  NO.  3433.— DOCKET  3585 

Chicago , III.,  May  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Lake  Erie 
& Western  Railroad  Co. 

Question. — Claim  of  Conductor  M.  H.  Dochterman  and  crew  for 
additional  compensation  for  handling  a train  at  the  terminal. 
Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — The  claim  of  this  conductor  is  that  the  crew  should 
receive  a minimum  of  one  hour’s  extra  compensation  under  Article  Y — Switch- 
ing train  at  terminals — reading : 

“ Passenger  crews,  except  train  baggagemen,  switching  train  at  initial  or 
final  terminal,  will  be  allowed  actual  time  at  one-eighth  of  the  daily  rate  with 
a minimum  of  one  hour  for  this  service. 

“ Note. — Switching  train  at  terminals  is  intended  to  mean  any  switching 
that  may  be  required  on  trains  ” — 

and  under  the  following  instructions,  dated  January  15,  1923,  over  the  signa- 
ture of  the  superintendent. 

“ Bulletin  to  : All  passenger  conductors  and  engineers : 

“New  connection  for  heating  coaches  at  Fort  Wayne  will  be  in  service 
to-day. 

“This  is  located  on  east  end  of  team  track  east  of  Barr  Street.  After  un- 
loading passengers  and  doing  station  work  on  No.  8 you  will  place  your  train 
on  this  track  so  that  steam  can  be  coupled  and  get  your  train  there  of  a 
morning. 

“In  leaving  Fort  Wayne  station  you  will  back  your  train  to  the  yard  and 
head  through  the  south  connecting  track. 

“ Be  governed  accordingly.” 

Upon  arrival  at  Fort  Wayne,  Ind.,  at  7 p.  m.,  the  conductor  is  required  to 
supervise  the  unloading  of  mail,  express,  and  baggage.  During  this  time  the 
brakeman  is  flagging,  as  there  is  no  station  protection.  When  station  work 
is  completed  the  flagman  is  called  in  and  the  conductor  proceeds  to  set  switches 
and  flag  in  opposite  direction  against  the  current  of  traffic. 

They  are  required  to  handle  four  switches  to  place  the  train  on  a designated 
track  and  set  to  steam.  The  conductor  is  then  released,  and  the  engine  is 
piloted  to  West  Fort  Wayne,  a distance  of  1 mile,  by  the  brakeman.  The  time 
required  for  the  performance  of  this  extra  service  by  the  conductor  averages 
from  35  to  40  minutes,  and  the  time  by  the  brakeman  averages  from  50  min- 
utes to  1 hour  daily. 

Carrier's  position. — Conductor  Dochterman  and  brakeman  are  the  regularly 
assigned  passenger  trainmen  to  trains  7 and  8,  which  run  from  Fort  Wayne  to 
Connersville,  Ind.,  and  return,  a total  distance  of  218  miles,  and  are  paid  con- 
tinuous time  from  the  time  they  report  to  leave  Fort  Wayne  on  train  No.  7 at 
7.15  a.  m.,  until  they  are  released  at  Fort  Wayne  after  arrival  of  train  No.  8 
at  7 p.  m.  This  crew  is  required  to  put  away  their  train  on  a side  track  near 
the  station  at  Fort  Wayne.  Due  to  the  track  layout  it  is  necessary  for  them 
to  open  and  close  switches  to  put  their  train  on  this  track,  but  it  does  not  re- 
quire any  switching  of  the  train.  The  brakeman  is  required  to  pilot  the 
engine  to  and  from  the  engine  house,  but  his  time  is  computed  from  the  time 
he  reports  at  the  engine  house  in  the  morning  for  train  No.  7 until  he  is 
relieved  at  the  engine  house  after  arrival  of  train  No.  8. 

They  are  paid  the  rates  as  specified  under  article  1 of  our  current  schedule, 
which  are  the  standard  rates  of  pay  for  men  in  passenger  service,  and  Article 
II,  basic  day,  and  Article  III,  overtime,  which  are  the  standard  basic  day 
and  overtime  rules  applying  to  passenger  service. 
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Article  V,  quoted  above,  was  given  to  the  conductors’  and  trainmen's  organi- 
sation committee  May  1,  1920,  to  cover  a situation  where  we  required  our 
passenger  trainmen-  to  switch  and  turn  their  train  at  Michigan  City  after 
arrival  at  that  terminal  about  midnight  each  day,  as  there  was  no  yard  engine 
working  at  that  time.  On  request  of  the  employees  it  was  later  extended  to 
some  other  points  where  we  required  the  trainmen  to  switch  their  trains  and 
turn  cars,  but  it  was  never  allowed  to  any  point  similar  to  the  conditions  at 
Fort  Wayne,  where  the  train  crew  put  their  train  away  after  arrival  at  the 
terminal  without  doing  any  switching  on  the  train  with  a view  to  having  the 
cars  properly  lined  up  to  be  used  in  other  trains  without  a yard  crew  making 
the  switch  or  switches  which  might  be  necessary. 

This  service  at  Fort  Wayne  is  merely  putting  their  train  into  a side  track, 
and  cutting  oft  their  engine  and  taking  it  to  the  engine  house;  furthermore, 
in  view  of  the  fact  that  they  are  paid  continuous  time  from  the  time  of  report- 
ing at  Fort  Wayne  until  they  are  released  at  that  point  after  arrival,  we  do 
not  consider  it  proper  to  allow  them  the  double  compensation  they  have  claimed 
under  Article  V of  our  current  schedule. 

Opinion. — The  work  required  of  this  crew  at  Fort  Wayne  as 
shown  by  the  evidence  is  not  switching.  At  point  where  switching 
is  required  the  crew  is  paid  under  the  provisions  of  Article  V,  herein 
quoted. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3434.— DOCKET  3597 

Chicago,  III.,  May  1,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Claim  of  the  employees  that  the  telegraphers  employed 
at  Lakefield,  Minn.,  should  be  compensated  under  section  (&),  rule  1 
of  the  agreement  on  account  of  the  conductor  of  passenger  train 
No.  23  using  the  telephone  to  report  arrival  of  the  train  and  to  obtain 
clearance  for  train  No.  22. 

Statement. — On  January  1,  1923,  the  position  of  agent  at  Lake- 
field  was  assigned  from  7 a.  m.  to  4 p.  m.,  and  a telegrapher  was 
assigned  from  1 p.  m.  to  9 p.  m.  Subsequent  to  January  1,  1923, 
the  conductor  of  passenger  train  No.  23,  arriving  at  Lakefield  at 
9.05  p.  m.,  used  the  telephone  to  report  the  arrival  of  the  train  to 
the  telegrapher  at  Jackson,  Minn.  This  conductor  also  departed 
from  Lakefield  on  train  No.  22  at  6.10  a.  m.,  and  used  the  telephone 
to  obtain  clearance  prior  to  departure. 

The  employees  contend  that  the  work  performed  by  the  conductor 
in  reporting  the  arrival  of  train  No.  23  and  securing  a clearance 
before  departing  on  train  No.  22,  is  identical  to  the  work  con- 
templated in  section  (Z>),  rule  1 of  the  agreement  and  that  the 
agent  and  telegrapher  involved  in  this  dispute  are  entitled  to  pay 
in  accordance  with  this  rule,  which  reads  as  follows : 

(&)  The  handling  of  train  orders  or  blocking  of  trains  at  stations  where 
an  employee  as  per  this  rule  is  employed,  will  be  confined  to  employees  covered 
by  this  schedule  and  train  dispatchers,  provided  such  employee  is  available 
and  can  be  promptly  located.  When  not  called  in  conformity  with  this 
rule,  they  will  be  paid  for  the  call. 

The  carrier  contends  that  the  conductor  of  a train  reporting  the 
arrival  and  obtaining  the  rights  of  procedure  prior  to  departure 
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by  telephone  would  not  involve  train  orders  within  the  meaning 
of  .section  (5),  rule  1 of  the  agreement,  and  in  view  of  the  fact 
that  the  language  of  the  rule  is  specific  in  application  to  u train 
orders  ” the  telegraphers  at  Lakefield  are  not  entitled  to  the  time 
claimed. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  for  compensation  for  the  call  involved  in  a conductor’s 
securing  of  clearance  card  before  departure,  is  sustained.  The 
claim  of  the  employees  for  compensation  for  the  call  involved 
through  a conductor’s  reporting  the  arrival  of  a train  is  denied. 


DECISION  NO.  3435.— DOCKET  4198 

Chicago,  III.,  May  1,  1925 

Switchmen’s  Union  of  North  America  v.  Atlanta  Joint  Terminal 

Question. — Dismissal  of  W.  P.  Middlebrooks,  yard  foreman. 

Decision. — After  giving  careful  consideration  to  the  evidence  in 
this  case,  the  Railroad  Labor  Board  decides  that  the  carrier  was 
justified  in  removing  W.  P.  Middlebrooks  from  the  service.  The 
claim  of  the  employees  is  denied. 


DECISION  NO.  3436.— DOCKET  3604 

Chicago,  III.,  May  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  baggage  foremen  em- 
ployed at  Broad  Street  Station,  Philadelphia,  Pa.,  should  be  paid 
on  a daily  basis  as  provided  in  rule  66  of  the  clerks’  national  agree- 
ment, with  retroactive  adjustment  in  their  wages  from  March  16, 
1920. 

Statement. — Prior  to  March  16,  1920,  the  employees  in  question 
were  paid  a daily  rate  of  $4.46.  Effective  March  16,  1920,  they  were 
placed  upon  a monthly  basis  at  a rate  of  $113.75.  It  is  admitted 
that  these  positions  do  not  come  within  the  designation  of  foremen 
“ who  supervise  subforemen,”  as  contained  in  paragraph  (b)  under 
the  title  “ Exceptions,”  in  rule  1 of  the  clerks’  national  agreement. 

The  employees  contend  that  the  positions  in  question  properly 
come  within  the  scope  of  the  agreement ; that  the  incumbents  thereof 
should  be  compensated  on  a daily  basis  as  provided  for  in  rule  66; 
and  that  they  should  be  reimbursed  for  the  wage  loss  sustained 
since  March  16,  1920,  the  date  they  were  changed  from  a daily  to  a 
monthly  basis. 

The  carrier’s  answer  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not  therefore  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 
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On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  in  view  of  the  volume 
of  baggage  and  mail  handled  at  Philadelphia,  one  of  its  largest 
stations,  and  the  number  of  employees  supervised  by  these  foremen, 
from  8 to  25  each,  they  are  considered  as  supervisors,  and  as  such 
are  properly  compensated  on  a monthly  basis.  The  carrier  further 
stated  that  the  majority  of  the  employees  have  expressed  themselves 
as  preferring  the  monthly  to  the  daily  basis  of  compensation. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3437.— DOCKET  3666 

Chicago,  III.,  May  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  the  carrier’s  action  in 
dismissing  Miss  Mary  E.  O’Donnell  in  a reduction  of  force  is  in 
violation  of  rules  21  and  27  of  the  clerks’  national  agreement,  and 
that  she  should  be  reinstated  with  seniority  unimpaired  and  com- 
pensated for  the  wage  loss  sustained. 

Statement. — Miss  O’Donnell  entered  the  service  of  the  carrier  at 
Buffalo,  N.  Y.,  July  7, 1917,  as  a stenographer  in  the  drafting  depart- 
ment of  the  division  engineer’s  office  and  was  continuously  employed 
in  that  capacity  until  February  15,  1922,  on  which  date  she  was  noti- 
fied that  she  was  being  furloughed  due  to  a reduction  in  force.  She 
was  informed  that  her  position  was  to  be  combined  with  that  of  file 
clerk,  and  that  the  combined  position  would  be  filled  by  a Miss 
Garden,  then  employed  as  file  clerk,  and  who  was  junior  to  Miss 
O’Donnell. 

The  employees  contend  that  Miss  O’Donnell  had  always  been  highly 
efficient  in  the  performance  of  her  duty;  that  no  fault  had  been 
found  with  her  work;  and  that  under  the  circumstances  she  was 
entitled  to  a trial  in  the  combined  position.  They  further  contend 
that  the  denial  of  the  opportunity  to  qualify  on  the  position  consti- 
tutes a violation  of  the  agreement,  and  ask  that  she  be  reinsated  with 
seniority  unimpaired  and  compensated  for  the  wage  loss  sustained. 

The  carrier’s  response  to  the  employee’s  ex  parte  submission  is 
quoted  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representatives  of  the  carrier  stated  that  Miss  O’Donnell  was 
relieved  on  February  16, 1922,  account  of  her  position  being  abolished 
in  a reduction  of  force;  that  she  asked  to  be  permitted  to  displace  a 
junior  clerk  filling  the  position  of  file  clerk,  but  on  account  of  having 
no  experience  in  filing  work  her  request  was  denied. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  carrier  was 
within  its  rights  in  declining  to  permit  Miss  Mary  E.  O’Donnell  to 
exercise  her  seniority  to  the  position  of  file  clerk.  If  Miss  O’Donnell 
desires  to  return  to  the  service  of  the  carrier  she  shall  be  permitted 
to  exercise  her  accumulated  seniority  over  any  junior  employee 
holding  a position  she  is  qualified  to  fill. 


DECISION  NO.  3438.— DOCKET  3673 

Chicago , III.,  May  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  W.  M.  Sellers,  who  was 
dismissed  on  October  15,  1921.  should  be  reinstated  with  seniority 
unimpaired  and  compensated  for  the  wage  loss  sustained  since  the 
date  of  his  dismissal. 

Statement. — This  dispute  was  submitted  to  the  Railroad  Labor 
Board  ex  parte  by  the  employees,  and  the  carrier’s  response  to  the 
ex  parte  submission  is  quoted  as.  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore, 
be  represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

Decision. — Based  on  the  evidence  presented,  the  Railroad  Labor 
Board  decides  that  the  request  for  the  reinstatement  of  W.  M. 
Sellers  is  denied. 


DECISION  NO.  3439.— DOCKET  3697 

Chicago,  III.,  May  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Dispute  regarding  the  seniority  date  of  S.  F.  Hess, 
and  claim  that  he  should  have  been  assigned  to  the  position  of  tally- 
man on  May  1,  1922,  and  be  reimbursed  retroactive  to  that  date  on 
account  of  having  been  denied  such  assignment. 

Statement. — The  four  emploj^ees  involved  in  this  dispute  are  em- 
ployed in  the  freight  station  at  York,  Pa.,  and  their  date  of  entry 
in  service  and  record  of  promotion  is  as  follows: 


Name 

Date  entered 
service 

Date  first  promoted  to 
position  of— 

Loader 

Tallyman 

S.  F Hess 

Apr.  10,1905 
June  17,1903 
Sept.  1,1905 
July  16,1916 

Jan  31, 1917 
Dec.  1, 1916 
Jan.  31,1917 
Dec.  16,1916 

Nov.  19, 1918 
Mar.  5,1920 
Mar.  25, 1920 
Nov.  19, 1918 

J.  C.  Schweigert 

N J.  Shelly 

O.  W.  Gibbs 
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At  the  time  this  dispute  arose  these  four  men  were  employed  as 
loaders.  An  additional  gang  was  added  to  the  force  on  May  1,  1922, 
and  Mr.  Schweigert  was  assigned  to  the  position  of  tallyman  for 
this  gang.  Shortly  thereafter  Messrs.  Gibbs  and  Schweigert  were 
appointed  to  the  position  of  tallyman.-  The  position  of  tallyman 
is  guaranteed  50  cents  an  hour,  while  that  of  loader  is  guaranteed 
49  cents  an  hour. 

The  employees . state  that  the  roster  posted  prior  to  January  1, 
1922,  showed  Mr.  Hess’s  seniority  date  as  April  10,  1903,  while  the 
roster  posted  during  January,  1922  showed  his  date  as  April  10, 
1905.  They  ask  that  the  roster  be  corrected  to  show  his  date  as  of 
April  10,  1903,  and  contend  that  because  of  his  being  senior  to  the 
other  employees  involved  he  should  have  been  assigned  to  the 
position  of  tallyman  on  May  1,  1922,  and  ask  that  he  be  compensated 
the  difference  in  the  rate  of  the  position  since  that  date.  The  claim 
is  submitted  under  the  provisions  of  the  clerks’  national  agreement 

The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  Mr.  Hess  entered 
its  service  as  a warehouseman  on  April  10,  1905,  and  was  not  em- 
ployed by  it  previous  to  that  date;  that  there  were  no  rules  in 
effect  granting  seniority  to  truckers  or  loaders,  but  that  the  pro- 
motion of  such  employees  was  a managerial  function  and  was 
handled  in  accordance  with  the  fitness  and  ability  of  the  employees 
involved;  further,  that  Messrs,  Schweigert  and  Gibbs  had  been 
promoted  to  loaders  prior  to  Mr.  Hess,  and  were,  therefore  entitled 
to  prior  promotion  to  the  next  grade. 

The  carrier  further  states  that  Mr.  Shelly  was  advanced  to  a 
tallyman  on  November  3,  1922;  that  he  held  that  position  until  Jan- 
uary 1,  1924;  and  that  he  is  now  employed  as  a loader;  whereas 
Mr.  Hess  was  promoted  to  the  position  of  tallyman  on  March  12, 
1924,  which  position  he  now  holds. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3440.— DOCKET  3705 

Chicago , III.,  May  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  all  baggage-room  em- 
ployees employed  at  Richmond,  Ind.,  should  receive  a week’s  pay  on 
account  of  not  having  been  allowed  a vacation  during  the  year  i.922. 

Statement. — The  employees  state  that  prior  to  the  year  1922  all 
baggage-room  employees  at  Richmond  were  allowed  one  week’s 
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vacation  with  pay  but  were  not  allowed  vacation  during  the  year 
1922.  They  contend  that  the  practice  of  allowing  vacations  was  con- 
tinued in  effect  by  the  national  agreement,  under  instructions  of  the 
United  States  Railroad  Administration,  and  by  the  Railroad  Labor 
Board  in  Decision  No.  2 (I,  R.  L.  B.  13),  and  ask  that  the  employees 
involved  in  this  dispute  be  allowed  a week’s  pay  in  lieu  of  vacations 
not  granted  during  the  year  1922.  The  carrier’s  response  to  the  em- 
ployees’ ex  parte  submission  is  quoted,  as  follows : 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

On  request  of  the  Railroad  Labor  Board  the  carrier  was  repre- 
sented at  the  hearing  in  this  case  for  the  purpose  of  furnishing  any 
information  desired  by  the  board. 

The  representative  of  the  carrier  stated  that  the  granting  of  vaca- 
tions with  pay  is  purely  an  administrative  function ; that  under  this 
condition  the  practice  of  allowing  vacations  to  employees  varied 
at  different  points ; that  there  was  no  uniform  practice  in  effect ; and 
that  it  was  never  the  practice  to  allow  compensation  in  lieu  of  vaca- 
tions not  granted. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3441.— DOCKET  3729 

Chicago,  III.,  May  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question . — Claim  of  the  employees  that  M.  J.  Motzno,  employed 
as  chief  messenger  running  out  of  Washington,  D.  C.,  should  be  re- 
imbursed for  the  wage  loss  sustained  by  him  on  account  of  having 
been  suspended  45  days. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
presented  in  this  case  that  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3442.— DOCKET  3739 
Chicago,  III.,  May  1,  1925 

Brotherhood  of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & 

Pittsburgh  Railway  Co. 

Question. — Request  is  made  that  the  practice  of  running  middle 
division  firemen  between  DuBois,  Pa.,  and  Clearfield,  Pa.,  in  viola- 
tion of  Article  XXXVIII  ( q ) of  the  firemen’s  agreement,  be 
discontinued. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — On  April  1,  1923,  an  interdivisional  time-freight 
run  with  two  crews  was  established  between  East  Salamanca,  N.  Y.,  and 
Clearfield.  The  middle  division  extends  from  East  Salamanca  to  DuBois.  a 
distance  of  96  miles.  The  distance  from  DuBois  to  Clearfield  on  the  Pitts- 
burgh division  is  30  miles,  making  a total  mileage  of  126. 
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Employees'  position. — It  is  the  contention  of  the  firemen's  committee  that 
the  interdivisional  runs  outlined  in  the  joint  statement  of  facts  should  not 
have  been  established,  at  least  without  conference  with,  and  consent  of,  repre- 
sentatives of  the  organization,  this  contention  being  based  on  the  following 
reasons : 

First.  Article  XXXVIII  (q)  of  the  firemen’s  agreement  reads: 

“ Hostlers  and  firemen  will  be  confined  to  the  divisions  where  their  rights 
are  confined  * * 

Second.  On  October  4,  1922,  an  agreement  was  entered  into  between  this 
carrier  and  the  representatives  of  the  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  perpetuating  the  then  existing  rates  of  pay  and  conditions  of  em- 
ployment for  a period  of  one  year,  effective  September  30,  1922. 

The  carrier’s  action  and  attitude  in  establishing  the  interdivisional  time- 
freight  runs  between  East  Salamanca  and  Clearfield,  constitutes  a direct  viola- 
tion of  the  schedule  rule  and  practice  thereunder,  perpetrated  wholly  out  of 
disregard  for  the  rights  of  the  men  involved. 

The  action  is  a result  of  the  carrier’s  deliberate  desire  and  intent  to  place 
an  arbitrary  and  individual  interpretation  upon  a schedule  rule  of  joint 
origin  and  agreement,  and  that  interpretation  is  entirely  out  of  harmony  with 
the  principle  of  the  rule  involved. 

That  the  carrier  was  not  acting  in  good  faith  in  the  matter  is  evidenced 
in  the  fact  that  nothing  was  said  to  the  representative  of  the  firemen  until 
after  it  had  been  decided  to  establish  the  runs  and  advertisement  for  same  was 
posted,  and  not  then,  until  the  matter  was  taken  up  by  representatives  of  the 
organization  with  the  general  superintendent. 

At  a conference  between  the  vice  president,  T.  F.  Brennan,  and  representa- 
tives of  the  organization  parties  to  the  cooperative  agreement  on  this  property 
when  this  matter  was  under  discussion,  Vice  President  Brennan  stated  that 
the  principal  reason  for  not  broaching  this  subject  to  the  employees  before 
establishing  the  runs  was  because  the  general*  superintendent  had  no  confi- 
dence in  the  employees’  committee. 

Evidently,  according  to  Mr.  Brennan,  this  was  sufficient  justification  to  ex- 
clude the  employees  we  represent  from  any  consideration,  even  in  a matter  in- 
volving their  individual  rghts  under  the  schedules,  and  this  same  argument 
might  be  exploited  by  the  carrier  as  a pretext  to  disregard  and  violate  any 
schedule,  rule,  or  practice  that  might  best  suit  its  purpose,  the  only  requisite 
being  a lack  of  confidence  in  the  employees’  committee  on  the  part  of  the 
managerial  officer  in  charge. 

Carrier's  position. — On  April  1,  1923,  time-freight  service  was  established 
between  Buffalo,  N.  Y.,  and  Clearfield,  Pa.  In  order  to  make  the  time  requested 
by  the  traffic  department  it  was  found  necessary  to  establish  a 36-minute  time 
at  East  Salamanca  for  the  purpose  of  changing  crews,  cutting  in  cars,  and  in- 
spection. It  was  also  found  necessary  to  provide  for  only  a coal  and  water 
stop  at  DuBois,  and  the  connections  at  Clearfield  required  about  a 12-hour  lay- 
over for  the  crews  at  that  point.  Therefore,  turnaround  service  between  Du- 
Bois and  Clearfield  to  be  operated  by  Pittsburgh  division  crews  was  not 
practicable.  In  view  of  the  conditions  it  was  found  necessary  to  establish  two 
interdivisional  runs  between  East  Salamanca  and  Clearfield.  These  runs  were 
advertised,  and  at  the  close  of  the  advertisement  the  trains  were  put  on  and 
manned  by  the  successful  bidders ; subsequently  a complaint  was  made  by 
the  general  chairman  of  the  firemen’s  committee  that  the  operation  was  in 
violation  of  the  firemen’s  agreement  and  that  the  runs  should  be  discontinued. 
This  contention  is  based  on  Article  XXXVIII  (q)  of  the  firemen’s  agreement 
reading  as  follows : 

“ Hostlers  and  firemen  will  be  confined  to  the  division  where  their  rights  are 
confined.  If  a fireman  is  transferred  from  one  division  to  another  on  account 
of  shortage  of  men,  he  shall  not  lose  his  rights  on  the  division  from  which 
transferred.  A fireman  going  from  one  division  to  another  at  his  own  request 
shall  be  considered  as  a new  man  on  the  division  to  which  he  goes  and  shall 
lose  his  rights  on  the  division  which  he  leaves.” 

It  is  the  position  of  the  carrier  that  the  above-quoted  rule  does  not  pro- 
hibit the  operation  of  interdivisional  runs.  The  rule  has  been  in  effect  for 
many  years,  but  until  the  year  of  1919  no  attempt  had  been  made  to  claim  that 
the  rule  prohibited  the  operation  of  interdivisional  runs.  In  1919  the  firemen’s 
committee  requested  that  the  operation  of  interdivisional  runs  between  East 
Salamanca  and  Punxsutawney  be  discontinued;  that  the  Middle  division  fire- 
men be  relieved- at  DuBois;  and  that  Pittsburgh  division  firemen  be  used  be- 
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tween  DuBois  and  Punxsutawney.  The  request  was  denied,  and  the  committee 
then  appealed  the  matter  to  the  United  States  Railroad  Administration,  and 
Railway  Board  of  Adjustment  No.  1 denied  the  request.  Subsequently,  another 
request  was  made  of  the  carrier  to  discontinue  the  operation  between  East 
Salamanca  and  Punxsutawney  and  same  was  again  denied. 

What  the  rule  has  reference  to — and  it  should  be  considered  in  its  entirety 
— is  the  roster  standing  of  hostlers  and  firemen.  The  first  sentence  of  the  rule 
reads  the  same  now  as  it  did  in  1902,  21  years  ago.  Interdivisional  runs  were 
operated  then  the  same  as  now.  In  the  1907  and  1910  agreements  there  was  an 
addition  to  the  first  sentence  reading  as  follows : “ This  article  not  to  be  con- 
strued to  prevent  firemen  being  run  over  a portion  of  another  division 
when  necessary.”  This  explanatory  note  was  dropped  out  through  over- 
sight in  the  1914  agreement,  but  it  did  not  change  the  practice  of  operating 
interdivisional  runs  nor  had  any  claim  been  made  in  this  respect  until  1919. 
It  was  also  contended  that  before  establishing  the  East  Salamanca-Clearfield 
interdivisional  runs  the  employees’  committee  should  have  been  consulted.  It 
was  not  felt  that  such  action  was  necessary  or  that  there  was  any  obligation 
under  the  rules  to  do  so.  The  transportation  department  had  a relatively 
short  time  to  establish  the  service  after  request  was  made  for  same.  The  oper- 
ation was  created  for  the  purpose  of  increasing  the  business  of  the  carrier  and 
this,  in  turn,  would  provide  regular  assignments  for  10  men  and  additional 
work  for  other  train-service  employees.  In  view  of  the  facts,  the  carrier  be- 
lieves the  request  is  without  merit  and  should  not  be  favorably  considered. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3443.— DOCKET  3740 

Chicago,  III.,  May  1,  1925 

Brotherhood  of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & 
Pittsburgh  Railway  Co. 

Question. — Request  that  firemen  on  trains  11  and  12  be  relieved 
at  East  Salamanca,  N.  Y.,  instead  of  Bradford,  Pa. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — An  interdivisional  passenger  run  was  reestablished 
between  Bradford  and  Buffalo  handled  by  one  crew  making  a round  trip  daily, 
the  total  mileage  of  the  trip  being  158.  The  Buffalo  division  extends  from 
East  Salamanca  to  Buffalo,  60  miles.  The  territory  from  East  Salamanca,  16 
miles,  is  middle  division. 

Employees'  position. — It  is  conceded  that  it  was  the  practice  prior  to  about 
October  1,  1923,  to  operate  an  interdivisional  passenger  run  between  Bradford, 
l*a.,  and  Buffalo,  N.  Y.  However,  on  or  about  October  1,  1922,  the  firemen  on 
two  of  these  runs — namely,  trains  Nos.  11  and  12 — were  relieved  at  East  Sala- 
manca, the  northern  terminus  of  the  middle  division,  instead  of  at  Bradford, 
as  was  the  prior  practice. 

It  is  the  contention  of  the  employees  that  when  the  positions  for  firemen  on 
the  runs  in  question  were  reestablished  on  an  interdivisional  basis,  the  repre- 
sentatives of  the  firemen  should  have  been  consulted,  as  the  practice  is  a vio- 
lation of  paragraph  (q),  Article  XXXVIII  of  the  firemen’s  agreement. 

Carrier's  position. — Trains  Nos.  11  and  12  are  through-line  trains  operating 
between  Punxsutawney,  Pa.,  and  Buffalo,  daily  except  Sunday,  a distance  of 
160  miles ; on  Sunday  trains  are  operated  between  Bradford  and  Buffalo.  The 
engine,  also  the  train  and  engine  crews,  changes  at  Bradford.  This  arrange- 
ment was  in  effect  for  years.  It  was  changed  in  1921  with  certain  other  assign- 
ments affecting  the  Buffalo  division,  and  remained  in  effect  for  about  two 
years.  This  required  the  middle  division  crews,  as  well  as  the  Buffalo  division 
crews  to  lay  over  at  East  Salamanca.  While  the  arrangement  effected  economy 
in  operation  the  conductors,  engineers,  and  trainmen  of  the  various  runs  were 
dissatisfied  on  account  of  reduced  earnings  and  certain  alternate  lay-overs. 
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This  year  the  prior  operation  was  reestablished  which  provides  for  train 
and  engine  crews  to  leave  Bradford  at  6 a.  m.,  arrive  at  Buffalo  at  8.55  a.  in., 
return  on  train  No.  11  leaving  Buffalo  at  1.45  p.  m.,  and  arrive  at  Bradford 
at  4.55  p.  m.  It  would  not  be  consistent  to  change  the  firemen  at  East  Sala- 
manca, which  would  necessitate  the  Buffalo  division  fireman  being  used  on  train 
No.  12  to  Buffalo,  arriving  at  that  point  at  12.30  p.  in.,  and  leaving  on  train 
No.  11  at  1.45  p.  m.  If  train  No.  12  were  late,  the  fireman  would  miss  train 
No.  11.  It  would  also  require  middle  division  fireman  to  step  from  one  engine 
to  another  at  Bradford,  and  he  would  not  have  the  opportunity  or  time  to 
build  up  his  fire  and  to  make  other  necessary  preparations  for  the  trip. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  denied. 


DECISION  NO.  3444.— DOCKET  3741 

Chicago,  III.,  May  1,  1925 

Brotherhood  of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & 

Pittsburgh  Railway  Co. 

Question. — Request  that  N.  B.  Dunlap,  fireman,  be  allowed  Mal- 
let engine  rates  account  of  having  been  taken  from  rounds  service 
and  used  in  extra  service  (supply  train)  between  East  Salamanca. 
N.  Y.,  and  Punxsutawney,  Pa.,  May  23  and  24,  1923. 

Statement.— The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Fireman  Dunlap  in  East  Salamanca-Punxsu- 
tawney  freight  pool  made  a trip  on  a class  X engine  from  East  Salamanca  to 
Punxsutawney  and  back,  and  on  the  southward  trip  handled  the  supply  train 
from  East  Salamanca  to  DuBois,  Pa.,  and  then  continued  the  trip  to  Punx- 
sutawney and  returned  to  East  Salamanca  the  following  day  with  a freight 
train. 

Employees'  position. — Fireman  Dunlap  should  not  have  been  called  to  cover 
service  on  the  supply  train  as  this  was  extra  work,  and  under  the  provisions 
of  Article  XXXII  of  the  firemen’s  schedule  reading,  “All  extra  work  will  be 
given  to  extra  firemen  in  preference  to  regularly  assigned  men,  when  possible.” 
it  should  have  been  given  to  an  extra  fireman. 

Because  of  having  been  taken  from  his  regular  assignment  and  placed  in 
extra  service,  he  should  be  entitled  to  the  same  rate  of  compensation  he 
would  have  received  had  he  been  used  on  his  regular  assignment. 

Carrier's  position. — The  engines  in  rounds  service  between  East  Salamanca 
and  Punxsutawney  are  pooled  and  the  supply  train  is  operated  as  a part  of  the 
East  Salamanca-Punxsutawney  pool.  Fireman  Dunlap  was  holding  a regular 
turn  in  this  pool.  On  the  date  of  the  claim  a class  X engine  was  used  on  a 
supply  train,  and  Fireman  Dunlap  made  request  for  Mallet  engine  rates  on 
the  theory  that  the  supply  train  should  have  been  considered  as  extra  work, 
and  that  an  extra  man  should  have  been  used  particularly  when  a class  X 
engine  made  the  trip.  It  is  the  position  of  the  carrier  that  the  rate  of  pay 
for  the  class  of  engine  used  governs,  and  that  the  East  Salamanca-Punxsu- 
tawney pool  is  not  limited  to  any  particular  class  of  engine,  this  being  an 
operation  dependent  upon  the  requirements  of  the  service. 

Article  XXXVIII  (s)  of  the  firemen’s  agreement  applies  in  Mr.  Dunlap's 
case,  and  reads  as  follows,  “ * * * Firemen  on  regular  runs,  and  in  pool 

or  chain-gang  service,  will  be  provided  with  an  engine  to  make  their  trip  or 
turn.” 

It  will  be  noted  that  this  rule  does  not  require  the  use  of  an  engine  of  a 
certain  class,  the  obligation  being  to  provide  an  engine  to  make  the  turn  or 
trip. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  denied. 
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DECISION  NO.  3445.— DOCKET  3742 

Chicago,  III.,  May  1,  1925 

Brotherhood  of  Locomotive  Firemen  and  Enginemen  v.  Buffalo,  Rochester  & 
Pittsburgh  Railway  Co. 

Question. — Request  is  made  that  C.  W.  Neal,  fireman,  be  allowed 
100  miles  for  service  performed  between  Bradford,  Pa.,  and  Mount 
Jewett,  Pa.,  account  of  having  double-headed  passenger  train  No.  7, 
and  100  miles  for  pusher  service  performed  between  Bradford  and 
Bingham,  Pa.,  under  date  of  July  11,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  the  date  of  the  claim  Fireman  Neal  assisted 
passenger  train  No.  7 from  Bradford  to  Mount  Jewett,  a distance  of  23  miles, 
and  then  returned  to  Bradford  shops  and  took  a freight  engine  and  assisted  a 
southbound  freight  train  or  trains  between  Bradford  and  Bingham.  The  dis- 
tance between  Bradford  and  Bingham  is  12  miles. 

Employees'  position. — It  is  the  contention  of  the  employees  that  when  Fire- 
man Neal,  who  was  called  to  double-head  a first-class  passenger  train  from 
Bradford  to  Mount  Jewett,  returned  to  Bradford,  he  had  completed  the  pas- 
senger assignment  for  which  originally  called  and  had  fulfilled  the  obligation 
of  the  minimum-day  guarantee,  and  when  he  was  reassigned  out  of  Bradford 
on  another  engine  in  pusher  service,  he  was  entitled  to  an  additional  mini- 
mum day. 

Fireman  Neal  was  called  to  double-head  a passenger  train  from  Bradford 
to  Mount  Jewett,  and  after  completion  of  this  assignment  he  was  required 
to  get  another  engine  and  go  into  pusher  service  out  of  the  initial  terminal. 

Regular  pusher  crews  are  maintained  at  Bradford  to  assist  southward 
freight  trains  between  Bradford  and  Bingham,  a distance  of  about  12  miles, 
and  when  necessary  to  make  two  or  three  trips  on  Bingham  Hill,  which  is 
located  between  Howard,  Pa.,  and  Bingham. 

Howard  being  the  foot  of  the  grade,  is  located  about  4 miles  south  of 
Bradford.  However,  the  territory  between  Bingham  and  Mount  Jewett  is 
not  within  pusher  limits,  and  has  not  been  so  considered  since  the  year  1911, 
when,  due  to  grade  reduction  and  double-track  installation,  pusher  limits  be- 
tween these  points  was  discontinued. 

Occasionally,  it  is  necessary  in  emergency  to  assist  a passenger  train  on 
Bingham  Hill,  and  to  avoid  the  delay  entailed  in  stopping  to  cut  out  the  double- 
heading engine  at  Bingham,  this  engine  is  run  to  Mount  Jewett,  the  first 
regular  stop,  where  it  is  cut  out  and  returned  to  Bradford  light. 

The  carrier  contends  that  Fireman  Neal  was  paid  under  the  provisions  of 
Article  IV  of  Supplement  24  to  General  Order  No.  27.  This  article  would 
have  no  bearing,  because  it  simply  establishes  the  rate  of  pay  applicable  to 
pusher  and  other  classes  of  service,  but  has  nothing  whatever  to  do  with  the 
terminal  rights  of  firemen. 

We  concede  that  in  pusher  service  it  is  proper  to  require  a succession  of 
short  trips  to  produce  as  far  as  the  service  will  permit  the  miles  or  hours  con- 
stituting a day.  However.  Fireman  Neal  was  called  for  passenger  service, 
not  for  pusher  service.  He  performed  passenger  service,  and  in  this  service 
was  run  outside  of  the  established  pusher  limits ; he  returned  to  the  initial 
terminal,  was  given  another  engine,  and  was  assigned  to  pusher  service. 

The  two  services  were  performed  separate  and  independently  of  each  other, 
and  therefore  should  be  paid  for  with  an  allowance  of  a minimum  day  for 
each  service,  as  there  is  no  rule  that  contemplates  or  permits  the  combining 
of  a trip  in  passenger  service  with  one  in  pusher  service  started  out  of  the 
initial  terminal  at  different  times  and  on  different  engines. 

Carrier’s  position. — Fireman  Neal  was  in  pusher  service,  working  out  of 
Bradford  pusher  terminal,  which  includes  the  territory  between  Bradford  and 
Mount  Jewett.  He  assisted  a passenger  train  from  Bradford  to  Mount  Jewett, 
returned  to  Bradford,  changed  for  freight  engine,  and  finished  his  tour  of 
duty  assisting  freight  trains  on  Bingham  Hill.  Pusher  or  helper  service  out 
of  Bradford  is  paid  for  under  the  provisions  of  Article  IV  of  Supplement  24, 
and  the  rates  apply  whether  the  trains  assisted  are  freight  or  passenger. 
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Prior  to  the  issuance  of  Supplements  15  and  24  the  pusher  service  out  of 
Bradford  was  paid  on  a trip-rate  basis  regardless  of  the  trains  assisted.  The 
answer  to  question  35  in  Interpretation  1 to  Supplement  24  provides  that 
even  though  the  pusher  engine  assisted  only  passenger  trains,  freight  rates 
govern.  The  answer  to  question  51  (e)  in  Interpretation  1 to  Supplement  15, 
with  reference  to  changing  from  the  trip  rate  to  a continuous-time  basis,  reads 
in  part  as  follows : 

“ * * * Crews  used  in  helper  service  take  the  conditions  of  helper  serv- 

ice, in  which  service  crews  are  to  be  operated  and  paid  on  the  basis  of  100 
miles  or  less,  eight  hours  or  less  to  constitute  a day,  and  crews  may  be  held  in 
continuous  service  for  a succession  of  trips  to  produce,  as  far  as  the  service 
will  permit,  the  miles  or  hours  constituting  a day.  Articles  IV  and  VII  do 
not  require  the  substitution  of  a minimum  day  for  each  trip  where  formerly 
paid  on  a trip  basis.” 

Fireman  Neal  was  in  pusher  service.  It  is  true  that  he  did  use  a passenger 
engine  to  assist  passenger  trains,  because  a freight  engine  would  not  have 
been  satisfactory  for  that  service,  and  he  was  continued  in  pusher  service  the 
balance  of  his  tour  of  duty.  The  only  reason  he  was  run  on  to  Mount  Jewett 
was  to  avoid  stopping  the  through-line  passenger  train  at  Bingham  and 
cutting  it  out. 

That  practice  has  been  in  effect  ever  since  the  through  lines  went  into  opera- 
tion ; they  always  went  to  Mount  Jewett.  It  was  claimed  at  a previous  con- 
ference that  running  the  crew  to  Mount  Jewett  took  them  out  of  the  pusher 
service,  and  that  there  was  no  rate  in  effect  in  the  firemen’s  agreement  after 
1914  governing  the  pushing  of  trains  to  Mount  Jewett. 

The  carrier  looked  up  a number  of  time  slips  from  1917  and  found  in  each 
instance  that  where  the  engine  crew  had  assisted  a passenger  train  to  Mount 
Jewett  it  was  paid  at  the  mileage  rate  applicable  to  the  trip-rate  basis. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3446. — DOCKET  3744 

Chicago , III.,  May  1,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh  Railway  Co. 

Question. — Claim  of  engineers  and  firemen  for  one  additional  day’s 
pay  at  passenger  rate  for  hostling  equipment  in  connection  with  train 
No.  57  in  violation  of  Article  XXII  on  various  dates. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Effective  April  1 the  assignment  of  passenger  en- 
gine crews  on  trains  Nos.  13,  14,  and  57  was  as  follows:  In  the  morning  the 
crew  handled  train  No.  13  from  DuBois,  Pa.,  to  Butler,  Pa.,  a distance  of  83 
miles  for  which  100  miles  was  paid.  In  the  evening  the  crew  handled  the 
train  from  Butler  Junction,  Pa.,  to  Noeline,  Pa.,  a distance  of  1 mile.  At  the 
latter  point  passengers  were  loaded,  the  train  was  backed  to  Butler  Junction,  a 
distance  of  1%  miles,  where  passengers  were  unloaded,  after  which  the  train 
ran  as  No.  14  from  Butler  to  DuBois,  a distance  of  83  miles.  For  the  service 
performed  on  the  evening  trip  100  miles  was  allowed.  The  assignment  continued 
in  effect  about  two  months. 

Employees’  position. — The  employees  base  their  contentions  on  Article  XXII 
of  the  engineers’  agreement,  which  reads  as  follows : 

“ Hostlers  will  be  furnished  to  take  engines  to  and  from  stations  at  terminals, 
except  Perry,  Springville,  and  other  similar  points.  Engineers  running  into 
Pittsburgh  and  Clearfield  will  be  paid  one  hour  extra  at  through-freight  rates 
for  each  trip  they  are  required  to  hostle  engines.  Engineers  on  the  Iselin 
passenger  run  will  be  allowed  one  hour  at  through-freight  rates  for  hostling 
train  and  engine  during  this  assignment.” 

Prior  to  April  1,  1922,  trains  Nos.  13  and  14  running  between  DuBois  and 
Butler,  a distance  of  83  miles,  wras  paid  in  each  direction.  Prior  to  April  1,  1922, 
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the  engineer  was  relieved  at  a depot  at  Butler  and  took  liis  train  at  Butler 
depot,  the  main-track  hostler  bringing  the  train  and  engine  to  Butler  depot  to 
leave  on  train  No.  14.  Effective  April  1,  1922,  the  assignment  was  changed,  re- 
quiring the  engineer  and  fireman  to  report  at  Butler  Junction  roundhouse  and 
take  the  equipment  to  Noeline  station  to  handle  train  No.  57  from  Noeline  to 
Butler,  and  then  go  out  on  train  No.  14. 

The  contention  of  the  employees  is  for  one  day  at  passenger  rates  for 
the  service  from  Butler  Junction  to  Noeline  to  Butler  under  the  above-quoted 
rule.  From  the  fact  that  this  has  been  paid  in  all  cases  where  engineers 
and  firemen  were  required  to  hostle  their  train  or  equipment  between  round- 
house and  depot,  or  in  cases  where  the.  carrier  wished  engineers  to  handle 
a different  equipment,  an  arbitrary  allowance  has  been  made;  at  stations 
where  no  allowance  has  been  made  or  no  agreements  have  been  entered  into, 
a day’s  pay  has  been  allowed. 

Prior  to  April  1 the  engine  crews  had  their  engines  furnished  by  the 
hostler  at  Butler.  They  made  whatever  examination  was  necessary  on  the 
main  line  at  that  point  and  handled  the  train  out  of  there. 

After  April  1 the  carrier  required  the  engine  crew  to  report  at  Butler 
Junction  roundhouse  and  handle  its  equipment  to  Noeline,  pick  up  passengers 
there,  proceed  to  Butler,  and  then  begin  the  trip  it  had  formerly  done  from 
Butler.  The  crew  received  no  compensation  for  this  additional  service.  It 
is  our  contention  that  the  carrier  violated  Article  XXII,  and  that  the  men 
are  entitled  to  a day  for  handling  the  equipment  from  Butler  Junction  to 
Noeline,  work  that  is  and  was  handled  or  done  by  hostlers  at  this  particular 
point.  The  rule  speaks  for  itself,  and  we  believe  that  these  men  are  entitled 
to  what  they  are  asking  for. 

In  connection  with  it,  further,  will  say  that  the  run  is  now  off.  The 
men  are  not  required  to  do  this  work.  They  are  getting  their  engine  at 
Butler,  as  was  done  prior  to  April  1,  1922,  and  there  is  no  complaint  at 
the  present  time.  We  are  asking  for  pay  during  the  time  they  were  required 
to  do  it,  which  I think  was  52  days. 

Carrier's  position.— There  are  one  or  two  industries  located  at  Noeline 
about  1 y2  miles  from  Butler  station.  Quite  a number  of  the  employees  live 
at  Butler.  Passenger  service  is  provided  for  the  accomodation  of  these 
employees,  a trip  being  made  from  Butler  to  Noeline  in  the  morning,  and 
a trip  from  Noeline  to  Butler  in  the  evening.  Under  ordinary  business  con- 
ditions this  service  is  performed  by  a first  and  second  trick  yard  crew.  Dur- 
ing the  business  depression  on  account  of  decreased  need  for  yard  engines, 
it  was  necessary  to  rearrange  yard-engine  assignments  in  order  to  effect 
efficient  operation.  To  avoid  the  necessity  of  using  a yard  engine  on  the 
evening  trip,  which  had  little  or  no  wTork  to  perform  other  than  make  the 
Noeline  run,  this  trip  was  combined  with  train  No.  14.  The  assignment  was 
advertised  in  advance  and  bid  in  by  the  crew  making  the  claim,  which  was 
for  52  days’  pay  at  passenger  rates  on  the  theory  that  hostlers  service  was 
performed  by  the  engine  crew  in  handling  the  train  from  Butler  Junction 
to  Noeline.  It  is  customary  for  the  hostler  to  take  the  engine  out  of  the 
roundhouse  and  couple  it  on  to  the  coaches  standing  on  the  coach  or  parking 
track.  This  is  where  the  engineer  and  fireman  report  for  duty.  It  is  also 
customary  at  certain  other  points  where  hostlers  are  employed  for  the 
engineer  and  fireman  to  report  for  duty  at  the  coach  or  parking  track 
instead  of  at  passenger  station,  and  for  the  engineer  and  fireman  to  handle 
their  trains  from  such  tracks  to  the  station.  In  this  case  the  logical  place  for 
the  men  to  report  for  duty  was  at  the  coach  track  that  they  might  have  time 
to  make  inspection  and  prepare  for  their  trip.  The  practice  was  to  pull 
down  the  main  track  at  Noeline  and  stay  there  only  long  enough  to  load 
the  passengers ; there  was  not  sufficient  time  nor  was  the  main  track  the 
proper  place  for  the  engineer  and  fireman  to  prepare  the  engine  for  the 
trip. 

It  wTill  be  noted  that  this  crew  got  their  engine  at  the  parking  track, 
and  that  the  engineer  and  fireman  reported  at  the  parking  track,  headed 
down  to  Noeline,  stayed  there  long  enough  to  load  their  passengers,  hauled 
passengers  to  Butler,  and  came  through  to  DuBois.  That  was  a daily,  except 
Sunday,  operation.  This  movement  from  the  parking  track  to  Noeline  is 
engineers’  and  firemen’s  work.  There  was  no  place  at  Noeline  for  them 
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to  report  for  duty,  because  they  stood  on  the  main  track.  Leaving  the  train 
on  the  parking  track  by  the  hostler  is  in  line  with  the  arrangement  in  effect 
at  DuBois  and  Punxsutawney,  where  other  passenger  crews  (engine  crews) 
take  their  engines  on  the  parking  track. 

We  consider  there  was  no  violation  of  the  rule  whatever,  and  there  was 
no  claim  for  the  time  due  except  the  actual  mileage  made,  which  was  paid. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3447.— DOCKET  3745 

Chicago,  III.,  May  1,  1925  , 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh  Railway  Co. 

Question. — Claim  of  S.  F.  Bell,  engineer,  for  pay  for  time  made  by  ■ 
the  engineer  used  to  handle  wrecker  out  of  Butler  Junction,  Pa.,  on 
March  12,  1920,  on  account  of  not  being  called  for  this  service. 
Statement. — The  following  is  quoted  from  the  submission. 

Joint  statement  of  facts. — Mr.  Bell  was  on  the  extra  list  as  engineer  at 
Butler  Junction.  Butler  Junction  is  an  intermediate  terminal  between  Punxsu- 
tawney, Pa.,  and  New  Castle,  Pa.,  being  43  miles  from  New  Castle  and  60  miles 
from  Punxsutawney.  On  the  date  of  the  claim  there  was  a freight  train  en 
route  from  Punxsutawney  to  New  Castle.  On  account  of  a wreck  at  Coral,  Pa., 
it  was  necessary  to  send  the  Butler  Junction  wrecking  outfit  to  that  point. 
The  crew  of  the  freight  train  was  instructed  to  leave  its  train  at  Butler  Junc- 
tion and  take  the  wrecking  outfit  to  Coral.  This  required  a detour  over  the 
Pennsylvania  Railroad  from  Butler  Junction  to  Josephine,  Pa.,  a station  about 
7 miles  distant  from  the  point  of  accident. 

Employees’  position. — Engineer  Bell  was  first  out  on  the  engineers’  extra  list 
at  Butler  Junction,  and  in  accordance  with  schedule  rules  and  practices  should 
have  been  called  for  the  wreck-train  service  specified  in  the  joint  statement  of 
facts,  as  this  was  clearly  extra  work  emanating  at  Butler  .Junction,  wThich  in 
previous  instances  had  been  covered  by  extra  engineers  out  of  Butler  Junction. 

Paragraph  (&),  Article  XXXVIII  of  the  engineers’  agreement,  provides  in 
part  as  follows : 

“ Extra  engineers  will  be  run  first-in  first-out  at  all  points,  except  in  pas- 
senger service,  when  the  oldest  available  qualified  engineer  will  be  called 
and  will  hold  such  vacancy  until  the  return  of  the  regular  engineer  or 
until  the  vacancy  is  advertised  and  assignment  made  according  to  this  agree- 
ment * * 

Mr.  Bell  was  the  extra  engineer  standing  first  out  at  Butler  Junction  on 
the  date  in  question.  The  work  of  handling  the  wrecking  outfit  from  Butler 
to  Coral  was  purely  extra  service.  Likewise,  the  wrecking  service  to  be  per- 
formed at  Coral  was  clearly  extra  work.  Therefore,  Mr.  Bell  should  have 
been  called;  not  having  been  called  he  should  have  been  reimbursed  for  time 
in  accordance  with  his  claim. 

The  carrier  in  stating  its  position  refers  to  certain  “ emergency  ” service 
performed  by  this  equipment  within  a short  distance  from  Butler  Junction, 
which  is  handled  by  a yard  engine  at  that  point  and  compensated  for  in  ac- 
cordance with  the  provisions  of  paragraph  (6),  Article  XX  of  the  engineers’ 
agreement.  This  statement  is  entirely  irrelevant  to  the  case  at  issue,  because 
it  has  reference  to  a situation  absolutely  foreign  to  the  circumstances  that  ob- 
tained in  connection  with  Engineer  Bell’s  claim,  although  it  might  indicate  to 
anyone  not  familiar  with  the  situation  that  wrecking  service  out  of  Butler 
Junction  was  always  handled  by  a regular  yard-engine  crew,  which  is  not  the 
fact,  and  which,  if  done,  except  in  case  of  emergency,  would  be  in  violation  of 
paragraph  (7>) , Article  XX  of  Supplement  24  to  General  Order  No.  27. 
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Again,  in  stating  its  position  the  management  says,  “It  would  have  been  im- 
proper, even  though  there  had  been  time  to  do  so,  to  take  the  regular  engineer 
off  his  engine  and  use  Engineer  Bell  in  his  place.”  By  inference,  at  least,  this 
statement  creates  the  impression  that  the  work  for  which  Mr.  Bell  claims 
time  was  in  the  nature  of  an  emergency  in  the  origin.  Such  is  not  the  case. 
The  roundhouse  foreman  at  Butler  Junction  informed  Mr.  Bell  at  4.30  p.  m., 
March  12,  1920,  that  a crew  en  route  from  Punxsutawney  to  New  Castle  was 
going  to  be  cut  out  at  Butler  Junction  and  used  to  handle  the  wrecking  outfit 
to  Coral.  This  crew  did  not  arrive  at  Butler  Junction  until  7 p.  m.,  and  did 
not  depart  until  7.30  p.  m.  Therefore,  there  was  no  semblance  of  an  emergency 
that  would  justify  violation  of  schedule  rules  and  practices.  Moreover,  Mr. 
Bell  was  in  the  bunk  room  adjacent  to  the  roundhouse  foreman’s  office  during 
the  entire  afternoon  and  evening  of  this  date. 

The  road  crew  used  to  perform  this  service  was  one  of  a number  of  pool 
crews  operating  between  Punxsutawney  and  Glenwood  or  New  Castle,  and 
should  not  have  been  diverted  from  its  regular  assignment  and  assigned  to 
extra  work  out  of  Butler  Junction,  around  extra  men  at  that  point,  main- 
tained for  the  express  purpose  of  covering  all  extra  work  out  of  that  terminal. 

At  conferences  when  this  subject  was  discussed  with  officers  of  the  carrier, 
these  officers  took  the  position,  upon  being  interrogated,  that  had  Mr.  Bell 
been  called  upon  to  perform  the  service  in  question,  and  not  found  when  so 
called,  he  would  then  have  been  subject  to  discipline  on  account  of  not  hav- 
ing been  available  when  wanted  for  extra  work.  Notwithstanding  this,  the 
carrier  deprived  Mr.  Bell  of  work  that  he  Was  placed  at  Butler  Junction  to 
perform,  and  now  declines  to  reimburse  him  for  his  loss,  but  at  the  same  time 
contending  that  had  he  not  held  himself  in  readiness  for  this  service,  had  be 
been  called  for  same,  discipline  would  have  been  imposed. 

A week  prior  to  March  12,  1920,  it  was  necessary  to  use  a wreck  train  out 
of  Butler  Junction  and  an  extra  engine  crew  was  called  for  the  service,  al- 
though a train  crew  was  deadheaded  from  Punxsutawney  to  cover  the  service. 
In  the  instance  at  issue,  if  it  was  desirable  to  use  the  equipment  of  the  regular 
road  crew,  the  engine  crew  thereof  could  and  should  have  been  relieved  at 
Butler  Junction  and  returned  to  Punxsutawney,  or  continued  on  the  regular 
trip,  but  this  crew  should  not  have  been  used  in  extra  service  out  of  Butler 
Junction,  to  the  exclusion  of  extra  men  located  at  that  point  and  dependent 
. upon  such  work  for  a livelihood. 

Carrier's  position. — Although  wrecking  equipment  is  kept  at  Butler  Junction, 
the  emergency  service  performed  by  this  equipment  is  within  a short  distance 
of  Butler  Junction  and  it  is  handled  by  the  yard  engine  under  the  provisions 
of  Article  XX  (6).  No  train  and  engine  crews  are  maintained  at  that  point 
to  protect  this  service.  It  is  the  position  of  the  carrier  that  it  was  perfectly 
proper  for  the  crew  en  route  from  Punxsutawney  to  New  Castle  to  set  off  its 
train,  pick  up  the  wrecking  outfit,  and  take  same  to  Coral,  and  that  it  would 
have  been  improper,  even  though  there  had  been  time  to  do  so,  to  take  the 
regular  engineer  off  his  engine  and  use  Engineer  Bell  in  his  place.  When  the 
wrecking  service  was  completed,  the  crew  returned  to  its  regular  terminal  at 
Punxsutawney.  Engineer  Bell  was  deprived  of  no  service  to  which  he  wras 
entitled,  and  that  is  why  his  claim  has  been  denied. 

The  rounds  freight  crew  going  to  New  Castle,  down  about  Craigsville,  Pa., 
got  instructions  to  set  off  its  train  at  Butler  Junction,  pick  up  a wreck  train, 
and  take  it  to  Coral.  We  had  a wreck  and  had  to  have  several  wreck  trains 
down  there.  The  crew  picked  up  this  wreck  train  and  took  it  to  Coral  via  the 
Pennsylvania  Railroad,  stayed  down  there  a couple  of  days,  and  brought  it 
back. 

Engineer  Bell  was  working  on  the  extra  list  at  Butler.  We  maintain  no 
train  crews  there  and  we  maintain  no  extra  engine  crews  for  the  purpose  of 
manning  the  wreck  train.  If  a wreck  train  is  needed  under  ordinary  circum- 
stances, it  is  handled  by  the  yard  engine.  I think  they  work  two  or  three  tracks 
and  are  dependent  upon  the  rounds  crew  en  route  to  get  the  wrecker. 

Mr.  Bell’s  claim  consisted  of  the  fact  that  the  engineer  on  this  train  should 
have  been  taken  off  this  engine:  that  he  (Mr.  Bell)  should  have  been  substi- 
tuted for  him ; and  that  he  should  have  gone  to  Coral,  worked  there  until  the 
wreck  service  was  done,  and  then  have  brought  the  wreck  train  back  to  Butler 
Junction. 
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We  consider  that  inasmuch  as  this  was  emergency  service  and  we  do  not 
maintain  crews  at  Butler  Junction  for  the  purpose  of  handling  the  wreck  train, 
an  extra  engineer  is  not  interested  in  that  operation.  The  extra  men  are 
maintained  there  for  the  purpose  of  working  on  pushers,  doing  extra  yard  work, 
etc. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3448.— DOCKET  3723 
Chicago,  III.,  May  1,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Western  Maryland  Railway  Co. 

Question. — Claim  of  Engineer  McPherson  and  Fireman  Peer  for 
freight  rates  when  used  to  double-head  passenger  trains. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Engineer  McPherson  and  Fireman  Peer  were 
deadheaded  from  Hagerstown,  Md.,  to  Highfield,  Md.,  on  the  morning  of 
July  4,  1922,  for  the  purpose  of  ‘helping  passenger  trains  up  the  mountain, 
and  they  worked  in  that  service  all  day.  They  did  no  freight  work  and  were, 
therefore,  paid  passenger  rates  and  overtime  after  eight  hours. 

Employees ’ position. — The  employees  contend  that  question  No.  35  in  Inter- 
pretation 1 to  Supplement  24  to  General  Order  27  says: 

“ Question  35. — Where  crews  are  assigned  exclusively  to  helping  passenger 
trains  and  have  been  paid  at  passenger  rates  of  pay,  are  freight  rates  to  be 
paid  under  this  article? 

“ Decision. — Yes.” 

The  employees  further  contend  that  according  to  the  firemen’s  contract 
which  states  that  firemen  on  locomotives  in  pusher  and  helper  service  and  all 
other  unclassified  service  will  be  paid  through-freight  rates  according  to  class 
of  engine,  we  think  this  crew  should  receive  not  less  than  through-freight  rates. 

Carrier's  position. — On  account  of  heavy  excursion  trains  being  run  to  Pen 
Mar,  Md.,  a mountain  pleasure  resort,  on  the  date  in  question,  July  4,  1922,  it 
was  necessary  to  furnish  a helper  engine  to  assist  in  getting  up  the  steep  grade. 
Engineer  McPherson  and  Fireman  Peer  were  therefore  deadheaded  from 
Hagerstown  to  Highfield,  at  which  point  they  were  instructed  to  secure  engine 
and  go  to  Thurmont,  Md.,  a distance  from  Highfield  of  about  10%  miles,  for 
the  purpose  of  double-heading  passenger  trains  up  the  mountain.  This  service 
consumed  their  entire  day ; they  did  no  freight  work  and  were,  therefore,  paid 
passenger  rates,  with  pro  rata  overtime  after  eight  hours. 

In  regard  to  the  employees’  contention  that  question  35  and  answer  thereto 
of  Interpretation  1 to  Supplement  24,  which  provides  that  “where  crews  are 
assigned  exclusively  to  helping  passenger  trains  and  have  been  paid  at  passen- 
ger rates  of  pay,  are  freight  rates  to  be  paid  under  this  article? 

Decision. — Yes ; it  is  the  carrier’s  position  that  this  provision  only  applies 
when  crews  are  assigned  regularly  and  exclusively  to  helping  passenger  trains. 
Engineer  McPherson  and  Fireman  Peer  were  not  regularly  and  exclusively 
assigned  to  this  service.  Ordinarily,  there  is  no  occasion  for  helper  service  on 
passenger  trains;  consequently,  there  is  no  such  condition  as  a crew  being 
“ assigned  exclusively  to  helping  passenger  trains  ” on  this  railway. 

Obviously,  therefore,  question  35  and  answer  thereto  of  Interpretation  1 to 
Supplement  24,  quoted  above,  are  not  applicable  to  the  case  at  issue,  and  in 
view  of  the  fact  that  the  crew  performed  no  freight  service  whatever  on  the 
date  in  question,  the  carrier  contends  that  it  was  employed  in  extra  passenger 
service  and  should,  therefore,  be  compensated  under  the  provisions  of  article  1 — 
passenger  service,  rates  of  pay — of  agreements  with  engineers  and  firemen. 

Therefore,  it  is  the  position  of  the  carrier  that  Engineer  McPherson  and 
Fireman  Peer  were  properly  compensated  at  passenger  rates  for  the  service  on 
the  date  in  question. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DECISION  NO.  3449.— DOCKET  3761 

Chicago , III.,  May  2,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  that  rule  72  of  the  conductors’  and  trainmen’s 
schedule,  effective  November  16,  1922,  is  violated  when  trains  are 
handled  with  tonnage  exceeding  920  tons,  on  which  more  than  one 
engine  is  used,  Fremont,  Nebr.,  to  Omaha,  Nebr.,  Fremont  to  South 
Omaha,  Nebr.,  and  Fremont  to  Missouri  Valley,  Iowa,  and  request 
that  the  practice  be  discontinued. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — The  carrier  is  handling  trains,  from  Fremont 
to  Omaha,  Fremont  to  South  Omaha,  Fremont  to  Blair  on  Missouri  Valley 
line,  and  vice  versa,  with  tonnage  exceeding  929  tons,  on  which  trains  more 
than  one  engine  is  used.  The  employees  requested  that  this  practice  be  dis- 
continued, which  was  declined. 

Rule  72  reads  as  follows: 

“(a)  Except  as  otherwise  provided  in  this  rule,  double-heading  trains  of 
over  30  cars,  exclusive  of  caboose,  will  not  be  permitted,  except  in  case  of 
storms,  engine  failure,  or  to  avoid  running  engines  light  to  or  from  shops,  or 
from  one  portion  of  the  road  to  another,  or  in  snow  service,  and  when  used  in 
such  emergencies,  the  tonnage  of  the  train  will  not  be  increased  beyond  the 
rating  of  the  largest  engine  handling  the  train. 

“(&)  Pusher  or  helper  engines  will  only  be  used  to  assist  trains  over  ruling 
grades.  Their  use  will  not  be  allowed  in  any  way  to  nullify  paragraph  (a) 
regarding  the  use  of  double-headers. 

“(c)  The  following  exceptions  to  the  above  rule  are  made  with  the  under- 
standing that  the  tonnage  stated  will  not  be  exceeded  where  trains  are  dou- 
ble-headed: Fremont  to  Omaha  or  South  Omaha,  Fremont  to  Missouri  Val- 
ley, Hastings  line,  Superior  line,  Lincoln  line,  Albion  line,  920  tons. 

“ The  district  west  of  Clinton,  Nebr.,  and  north  of  Chadron,  Nebr.,  is  ex- 
cepted from  the  provisions  of  this  rule.” 

Employees'  position. — The  employees  contend  that  920  tons  is  the  maximum 
tonnage  the  carrier  is  permitted  to  haul  in  a train,  under  rule  72,  from  Fre- 
mont to  Omaha,  or  from  Fremont  to  South  Omaha,  or  from  Fremont  to  Mis- 
souri Valley,  "when  more  than  one  engine  is  used  on  the  train  between  those 
points,  and  that  rule  72  is  violated  in  each  instance  when  920  tons  is  exceeded 
between  the  above-mentioned  points,  and  request  that  this  practice  be  dis- 
continued and  the  rule  adhered  to. 

Carrier's  position, — It  is  the  carrier’s  position  that  the  present  operation 
of  the  pusher  and  helper  service  in  the  territory  described  in  the  joint  state- 
ment is  in  accordance  with  past  practice  predating  the  effective  date  of  the 
double-header,  pusher  and  helper  rule,  which,  for  this  carrier  was  June, 
1903.  Neither  is  the  carrier  in  conflict  with  the  provisions  of  rule  72,  it  be- 
ing the  further  position  that  section  (b)  is  entirely  separate  and  distinct 
from  section  ( a ). 

Decision. — The  Railroad  Labor  Board  decides  that  the  evidence 
submitted  indicates  quite  decidedly  that  the  carrier  has  violated  the 
clear  intent  of  rule  72  of  the  agreement  when  it  used  pusher  or 
helper  engines  to  assist  trains  when  the  tonnage  handled  exceeded 
the  published  rating  of  the  largest  engine  handling  the  train ; there 
is,  however,  nothing  in  the  agreement  that  prohibits  the  carrier  from 
establishing  pusher  service  to  assist  trains  over  ruling  grades,  con- 
fining the  tonnage  handled  in  accordance  with  the  clear  intent  of 
the  language  expressed  in  the  agreement. 
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DECISION  NO.  3450.— DOCKET  3748 

Chicago,  III.,  May  2,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh  Railway  Co. 

Question. — Claim  of  Engineer  C.  M.  Crans  and  fireman  for  10i> 
miles  for  trip  from  Lincoln  Park,  N.  Y.,  to  Scottsville,  N.  Y.,  and 
return  in  handling  laborers,  in  addition  to  one  day  and  overtime 
covering  snowplow  service  performed  on  December  29,  1922. 
Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — The  service  performed  by  Engineer  Crans  is  as 
follows : 

Upon  going  on  duty  he  made  a trip  from  Lincoln  Park  to  Scottsville  and 
return,  mileage  of  trip  23,  to  bring  in  a gang  of  laborers  for  the  purpose  of 
cleaning  switches  and  shoveling  snow.  He  then  made  a trip  with  a snowplow 
from  Lincoln  Park  to  Perry,  N.  Y.,  and  return,  and  also  covered  the  Belt  Line 
at  Rochester  terminal,  mileage  of  trip  129. 

Employees’  position. — On  the  morning  of  December  29,  1922,  Engineer  Crans 
and  fireman  were' called  for  snowplow  service.  Upon  reporting  for  duty  at 
the  roundhouse  they  were  advised  to  go  to  Scottsville  light,  a distance  of  11 
miles,  and  bring  in  seven  or  eight  camp  cars  with  laborers  in  them  to  clean 
out  switches,  shovel  snow,  and  work  around  Lincoln  Park  yard.  On  arrival 
back  at  Lincoln  Park  they  were  given  a snowplow,  and  run  a distance  of 
115  miles  to  Perry  and  return  to  Lincoln  Park. 

The  contention  of  the  employees  is  that  they  were  called  for  snowplow 
service,  but  on  reporting  for  duty  they  were  directed  to  make  a road  trip 
from  Lincoln  Park  to  Scottsville  and  return,  for  which  we  ask  one  day,  and 
upon  finishing  that  trip  they  were  assigned  to  a snowplow,  for  which  we  ask 
continuous  time  in  snowplow  service  from  Lincoln  Park  to  Perry  and  return. 

Carrier’s  position. — On  the  night  of  December  28,  1922,  there  was  a heavy 
snowstorm  and  to  open  up  the  line  the  engineering  department  ordered  a 
work  train  for  an  early  hour  the  following  morning.  The  crew  was  first 
sent  to  Scottsville  about  10  miles  outside  of  the  terminal  limits  to  bring  back 
camp  crews  containing  laborers.  These  men  were  used  to  shovel  snow,  clean 
switches,  etc.  The  crew  then  took  a snowplow  and  made  a trip  to  Perry  and 
back  and  covered  the  Rochester  Belt  Line.  All  the  service  performed  was 
for  the  engineering  department  in  opening  up  the  line ; there  is  no  justifica- 
tion for  the  claim  for  two  days’  pay.  When  the  claim  was  originally  pre- 
sented, it  was  on  the  theory  that  there  had  been  a violation  of  Article  XI  (&) 
of  Supplement  24  to  General  Order  No.  27,  which  is  applicable  to  short  turn- 
around service.  A letter  from  the  general  chairman,  dated  February  8,  1923, 
on  this  subject  reads  in  part  as  follows : 

“ * * * The  combined  mileage  Lincoln  Park  to  Scottsville,  to  Lincoln 

Park,  to  Perry,  to  Lincoln  Park,  to  Charlotte  (Rochester  Belt  Line),  to  Lincoln 
Park,  is  more  than  100  miles.  Therefore,  it  is  not  continuous  time,  and  under 
the  provisions  of  Article  XI  (£>)  he  is  entitled  to  two  days — one  for  the  first 
trip,  Lincoln  Park  to  Scottsville,  to  Lincoln  Park,  and  one  with  overtime 
from  the  time  arriving  back  at  Lincoln  Park  on  the  first  trip  until  he 
arrives  on  the  pit  on  the  second  trip  from  Charlotte.”  * * * 

Reply  was  made  to  the  effect  that  Article  XI  (6)  does  not  apply  to  work- 
train  service,  and  that  the  service  was  for  the  engineering  department  to 
open  up  the  line  and  was  therefore  analogous  to  work-train  service.  Claim 
was  then  made  that  two  classes  of  service  had  been  performed ; one  was 
bringing  in  the  laborers  from  Scottsville,  and  the  other  was  snowplow  service. 

It  is  the  position  of  the  carrier  that  the  crew  was  called  for  use  by  the 
engineering  department  and  used  exclusively  by  the  engineering  department, 
and  that  paying  the  crew  on  a continuous  time  basis  until  relieved  from 
duty  was  proper.  It  is  the  practice  and  is  permissible  to  operate  crews  in 
work-train  service  in  and  out  of  terminals  during  the  course  of  a day’s  work 
on  a continuous  time  basis,  as  was  done  in  this  instance. 
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This  crew,  Engineer  Crans  and  fireman,  was  called  for  work-train  service. 
There  was  a heavy  snow  storm  during  the  night,  and  this  crew  was  called 
to  go  out  at  3 or  4 o’clock  in  the  morning.  The  first  job  they  did  was 
to  go  up  to  Scottsville  and  bring  in  two  or  three  carloads  of  laborers,  work- 
train  men,  for  the  purpose  of  shoveling  snow.  They  did  other  work  around 
the  yard,  and  then  with  the  snowplow  cleared  out  sidings  on  the  main  line, 
and  cleared  out  sidings  of  the  belt  line,  the  main  track  of  the  belt  line 
being  within  the  Rochester  yard  limits. 

The  theory  on  which  this  claim  is  based  is  that  two  separate  and  distinct 
classes  of  service  were  preformed,  one  snowplow  and  the  other  something 
else.  We  call  it  work  train. 

Our  position  is  that  it  was  all  work  train ; and  that  not  being  used  in 
the  handling  of  freight  trains  or  merchandise  cars,  there  could  not  be  any 
just  claim  for  two  separate  days. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3451.— DOCKET  3763 


Chicago,  III.,  May  2,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  that  passenger  trains  Nos.  752  and  753  operating 
between  Crystal  Lake,  111.,  and  Terra  Cotta.  111.,  should  be  manned 
by  Galena  division  conductors  instead  of  Wisconsin  division  con- 
ductors. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Prior  to  January  28,  1923,  the  assignment  of  cer- 
tain crews  on  the  Galena  division  was  as  follows : 


Train 

Departed 

Arrived 

Daily 

mileage 

Galena  Division 

CONDUCTOR  A 

754 

Williams  Bay,  5.45  a.  m 

Chicago,  9.10  a.  m 

92 

761 

Chicago,  1.59  p.  m 

Williams  Bay,  7.10  p.  m 

92 

184 

CONDUCTOR  B 1 

753 

Crystal  Lake,  6.08  a.  m 

Terra  Cotta,  6.18  a.  m 

3.3 

752 

Terra  Cotta,  6.30  a.  m 

Crystal  Lake,  6.40  a.  m 

3.3 

756 

Crystal  Lake,  11.25  a.  m 

Chicago,  1.55  p.  m 

58 

53 

Chicago,  5.09  p.  m 

West  Chicago,  6.04  p.  m...  _ 

30 

94.6 

CONDUCTOR  C 2 

52 

| West  Chicago,  7.45  a.  m._ 

Chicago,  8.45  a.  m 

30 

757 

1 Chicago,  11.25  a.  m . 

Crystal  Lake,  1.50  p.  m 

58 

759 

I Crystal  Lake,  3.30  p.  m 

Terra  Cotta,  3.45  p.  m 

3.3 

760 

! Terra  Cotta,  4 p.  m 

Crystal  Lake,  4.10  p.  m 

3.3 

94.6 

1 Alternates  with  Galena  division,  conductor  C. 

2 Alternates  with  Galena  division,  conductor  B. 
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Effective  January  28,  1923,  the  assignments  were  changed  as  follows : 


Train 

Departed 

Arrived 

Daily 

mileage 

Wisconsin  Division 

CONDUCTOR  A 

753 

Terra  Cotta,  6.18  a.  m 

3.3 

752 

Terra  Cotta,  6.40  a.  m 

Crystal  Lake,  6.50  a.  m 

3.3 

640 

Crystal  Lake,  7.35  a.  m 

Chicago,  9 a.  m 

41.6 

651 

Chicago,  4.55  p.  m 

Crystal  Lake,  6.25  p.  m 

41.6 

89.8 

Galena  Division 

CONDUCTOR  B 8 

756 

Crystal  Lake,  11.25  a.  m 

Chicago,  1.55  p.  m 

58 

761 

Chicago,  2.59  p.  m __ 

Williams  Bay,  7 p.  m 

92 

150 

CONDUCTOR  C4 

754 

Williams  Bay,  5.35  a.  m 

Chicago,  9.10  a.  m 

92 

757 

Chicago,  11.25  a.  m 

Crystal  Lake,  1.50  p.  m 

58 

759 

Crystal  Lake,  3.30  p.  m 

Terra  Cotta,  3.45  p.  m _ 

3.3 

760 

Terra  Cotta,  4 p.  m 

Crystal  Lake,  4.10  p.  m 

3.3 

156.6 

8 Alternates  with  Galena  division,  conductor  C. 
4 Alternates  with  Galena  division,  conductor  B. 


In  changes  effective  January  28,  1923,  trains  Nos.  752  and  753  operating 
between  Crystal  Lake  and  Terra  Cotta,  formerly  assigned  to  a Galena  division 
conductor,  were  assigned  to  a Wisconsin  division  conductor. 

Winconsin  division  conductors  do  not  hold  seniority  on  the  Galena  division, 
or  vice  versa.  The  track  between  Crystal  Lake  and  Terra  Cotta  over  which 
trains  Nos.  752  and  753  operate  is  a part  of  the  Galena  division.  Trains  Nos. 
752  and  753  do  not  operate  on  the  Winconsin  division. 

The  employees  claim  that  Galena  division  conductors  should  be  assigned  to 
trains  Nos.  752  and  753.  The  claim  was  declined  by  the  carrier  on  the  basis 
of  rule  25  of  the  agreement,  reading: 

“ Passenger  districts  extending  over  more  than  one  division. — When  a pas- 
senger district  extends  over  more  than  one  division  under  more  than  one 
superintendent,  the  percentage  of  miles  run  over  each  division  will  govern  in 
the  assignment  to  passenger  runs.” 

Employees’  position. — The  employees  contend  that  there  has  been  no  change 
in  the  passenger  district;  that  the  passenger  district  over  which  trains  Nos. 
752  and  753  operate  did  not,  prior  to  January,  1923,  and  does  not  now  extend 
over  more  than  one  division,  under  more  than  one  superintendent;  that  the 
removal  of  the  Galena  division  conductors  from  trains  Nos.  752  and  753  and 
the  assignment  of  Wisconsin  division  conductors  (who  hold  no  seniority  on 
this  track)  in  their  stead,  was  irregular  and  in  violation  of  the  past  practice, 
and  that  such  change  is  not  permissible  under  rule  25;  further,  that  Galena 
division  conductors  should  be  restored  to  the  service  on  these  trains  and  com- 
pensated on  the  basis  of  justice  for  the  amount  of  earnings  they  were  de- 
prived of  during  the  period  Wisconsin  division  conductors  were  used. 

Carrier’s  position. — It  has  for  many  years  been  the  practice  to  operate  inter- 
divisional  runs  between  the  Wisconsin  and  Galena  divisions,  and  it  is  the 
position  of  the  carrier  that  it  was  entirely  within  its  rights  in  assigning  the 
operation  of  trains  Nos.  752  and  753,  Crystal  Lake  to  Terra  Cotta  and  return, 
to  a Wisconsin  division  crew;  that  the  carrier  should  not  be  required  to 
establish  an  assignment  on  the  Galena  division  for  the  purpose  of  handling 
these  two  trains  or  couple  same  with  existing  assignment  and  thereby  create  a 
penalty  in  the  payment  of  exorbitant  overtime ; and  that  there  is  no  good  reason 
why  a Galena  division  conductor  should  be  restored  to  the  service  on  trains 
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Nos.  752  and  753,  neither  is  there  any  basis  of  justice  nor  equity  for  the 
payment  of  the  mileage  made  by  the  Wisconsin  division  crew  on  these  trains 
to  a Galena  division  conductor  as  claimed  by  the  employees. 

Dicisiori. — The  Railroad  Labor  Board  decides  that  under  the  evi- 
dence presented  in  this  case  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3452.— DOCKET  3785 

Chicago,  III.,  May  2,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh  Railway  Co. 

Question—  Claim  of  Fireman  Linsler  for  time  lost  on  October  2, 
9,  and  16,  November  6,  13,  and  20,  and  December  4,  11,  and  18,  1921, 
on  account  of  having  been  deprived  of  work  he  was  entitled  to  on 
the  dates  in  question. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  the  dates  referred  to  in  the  request  the  num- 
ber of  regular  crews  was  reduced  on  account  of  decreased  work,  and  Fireman 
Linsler  claims  he  should  have  been  used  in  preference  to  other  men. 

Employees'  position. — Mr.  Linsler  was  employed  as  fireman  on  a second-trick 
yard  position  at  East  Salamanca,  N.  Y.,  known  as  the  industrial  engine,  going 
to  work  at  3.03  p.  m.  On  the  dates  enumerated  in  the  claim  Fireman  Lubolt, 
a junior  fireman  to  Mr.  Linsler,  and  who  also  held  a second-trick  yard  posi- 
tion known  as  the  south  end  engine,  going  to  work  at  3.13  p.  m.,  was  used  at 
the  usual  time. 

The  work  of  the  industrial  engine,  which  is  also  referred  to  as  the  roustabout 
engine,  consists  in  transferring  cars  between  the  Buffalo,  Rochester  & Pitts- 
burgh and  Erie  railroads,  switching  in  and  about  certain  industries  at  Sala- 
manca and  East  Salamanca,  and  work  of  a miscellaneous  nature  that  other  yard 
engines  are  unable  to  perform  in  East  Salamanca  yards.  The  work  of  the 
south-end  engine  constitutes  the  making  up  of  trains  of  empties  and  loads  for 
southward  movement,  and  from  the  nature  of  this  work  the  title  south-end 
engine  is  derived.  Ordinarily  this  engine  is  confined  to  the  south  end  of  East 
Salamanca  yard,  performing  the  work  above  described. 

Cart'iers'  position. — During  the  period  referred  to  in  the  above  request  it 
was  not  necessary  to  work  all  of  the  yard  crews  on  Sundays,  and  the  yard- 
master  annulled  the  assignments  not  needed.  In  determining  what  crews 
should  be  assigned  he  calculated  where  the  preponderance  of  work  would  be. 
On  the  dates  in  question  he  used  the  south  end  second-trick  engine  because  it 
appeared  the  majority  of  work  would  be  in  that  part  of  the  yard.  Ordinarily 
there  would  not  be  eight  hours’  work  in  the  south  end  of  the  yard,  and  in  line 
with  general  practice  work  of  other  assignments  was  handled  by  this  engine. 
Mr.  Linsler  was  also  holding  a second-trick  job  paying  road  rates  on  account 
•of  ordinarily  making  a delivery  of  car  or  cars  to  or  from  Erie  Railroad.  The 
south-end  engine  did  the  transfer  work,  and  Fireman  Linsler  put  in  claims 
for  time  on  the  theory  that  his  crew  should  have  worked  and  the  south-end 
crew  annulled.  The  fact  that  the  transfer  rate  applied  in  no  way  affected  the 
rights  of  the  men  as  to  who  should  have  been  used.  Investigation  developed 
that  the  preponderance  of  service  performed  was  that  which  was  usually  per- 
formed by  the  south  end  engine  and  therefore  it  was  proper  to  call  the  south- 
end  engine  crew.  Fireman  Linsler  is  not  entitled  to  the  claims  for  time,  and 
same  are  denied. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  particular  case  the  claim  of  the  employees 
is  denied. 
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DECISION  NO.  3453.— DOCKET  3829 

Chicago , III.,  May  2,  1925 

Brotherhood  of  Locomotive  Engineers  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — Proper  basis  of  pay  for  C.  E.  Monroe,  engineer,  for  one 
hour  initial  terminal  delay  at  Fort  Smith,  Ark.,  May  15  and  25. 
Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — The  employees  contend  that  the  engineer  on  the  pas- 
senger run  was  entitled  to  one  hour,  as  claimed,  for  being  delayed  in  the  ter- 
minal at  Fort  Smith  over  one  hour  on  each  of  these  dates  before  starting  out 
on  a trip,  according  to  our  understanding  of  the  schedule  rules. 

The  schedule  rule  governing  initial  terminal  delay  in  passenger  service  in  the 
engineers’  schedule  is  article  9,  two  sections  of  which  read : 

“ Sec.  1.  In  case  passenger  engineer  is  kept  on  duty  more  than  one  hour  at 
terminal  points  after  time  fixed  for  departure  of  his  train,  or  if  held  out  more 
than  30  minutes  after  arriving  at  terminal,  they  shall  be  paid  for  such  de- 
lay at  rate  of  one-eighth  of  day’s  pay ; less  than  30  minutes  not  to  count ; over 
30  minutes  and  less  than  one  hour  to  count  1 hour;  this  time  to  be  deducted 
from  any  overtime  made  on  same  run,  except  that  arriving  allowance  is  ar- 
bitrary. 

“ Sec.  5.  Terminal  delay  and  switching  in  passenger  service  will  be  com- 
puted from  the  first  stop  coming  in  to  last  stop  going  out  of  terminals  inside 
of  yard  limit  boards,  with  the  exception  of  the  following  points:  St.  Louis, 
Springfield,  Kansas  City,  Memphis,  and  Birmingham,  where  terminal  time  and 
switching  will  be  computed  from  lines  established  by  engineers  and  officials  in- 
stead of  yard  limit  boards.” 

The  schedule  is  dated  January  19,  1920.  Later,  in  conference  with  the  as- 
sistant vice  president  and  assistant  to  president,  the  final  or  incoming  ter- 
minal delay  rule  was  modified  and  agreed  to  as  herein  quoted,  but  it  did  not 
in  any  way  change  the  initial  terminal  delay  rule  in  passenger  service,  and  Mr. 
Monroe’s  claim  is  based  upon  the  initial  terminal  delay  rule.  The  final  ter- 
minal delay  rules  read  as  follows: 

“(1)  At  every  terminal  point  on  the  railroad,  the  local  committee  or  local 
chairman,  in  conjunction  with  the  superintendent  in  charge  of  the  territory, 
to  fix  a point  from  which  incoming  terminal  delay  shall  be  computed. 

“(2)  Same  parties  to  conduct  jointly  a series  of  tests  to  determine  what  is 
a reasonable  normal  running  time  from  point  fixed  as  in  item  No.  1 to  tie-up 
point. 

“(3)  The  company  will  pay  for,  as  final  terminal  delay  on  a minute  basis, 
all  time  consumed  between  point  fixed  as  in  item  No.  1 to  tie-up  point  in  excess 
of  the  normal  running  time  determined  as  set  forth  in  item  No.  2.” 

At  Fort  Smith  the  points  fixed  by  the  superintendent  and  the  local  com- 
mittee from  which  terminal-delayed  time  shall  be  computed,  is  the  round- 
house tracks  on  the  north  to  the  Kansas  City  Southern  railroad  crossing  on 
the  south,  a distance  of  over  2 miles,  and  the  delayed  time  claimed  in  this 
instance  occurred  within  these  limits. 

Passenger  engineers  working  south  out  of  Fort  Smith  are  called  about  an 
hour  and  a half  previous  to  the  time  called  to  report  for  duty,  and  are  also 
called  to  report  for  duty  30  minutes  before  the  leaving  time  of  their  trains  to 
inspect  and  prepare  the  engines  for  a trip.  The  Union  Station  at  Fort  Smith, 
or  the  passenger  station,  is  about  a mile  and  a quarter  from  the  yard  office 
where  the  engines  on  southbound  trains  are  changed.  There  being  no  hostler 
service  at  Fort  Smith,  engine  crews  are  required  to  report  for  duty  sufficiently 
in  advance  of  arriving  time  of  trains  at  yard  office  to  have  the  engine  prepared 
for  a trip,  to  leave  the  yard  office  with  their  trains,  and  to  handle  the  train 
to  the  Union  Station,  as  soon  as  possible  after  engines  can  be  changed  at 
yard  office.  This  being  the  case,  these  engineers  are  called  to  report  at  a 
certain  time  to  be  ready  to  leave  the  yard  office  with  a train  at  a certain  time. 
Therefore,  according  to  section  1 of  article  9,  the  leaving  time  of  their  train 
according  to  initial-terminal-delay  rule  is,  and  always  has  been,  figured  as  the 
time  they  are  called  to  leave  with  their  trains  at  the  yard  office. 
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On  May  15,  1923,  Engineer  Monroe  was  called  to  leave  the  yard  office  at 
Fort  Smith  with  his  train,  No.  715,  for  3.40  p.  m.  He  did  not  leave  the  terminal 
limits  until  4.55  p.  m. ; the  last  point  within  the  terminal  limits  where  he  was 
delayed  was  at  the  Union  Station,  where  he  left  at  4.45  p.  m. ; therefore,  he  was 
delayed  within  his  terminal  limits  from  the  time  he  called  to  leave  with  his 
train  at  3.40  p.  m.  until  he  departed  from  the  last  stop  within  the  terminal 
at  which  he  was  delayed,  the  Union  Station,  at  4.45  p.  m.,  one  hour  and  five 
minutes.  Under  section  1 of  article  9,  he  claimed  one  hour  terminal-delayed 
time  to  which  we  consider  he  is  entitled  under  this  rule. 

On  May  25,  1923,  Mr.  Monroe  was  called  to  leave  the  yard  office  with  his 
train  for  6.30  p.  m.  He  did  not  leave  the  Union  Station,  the  last  stop  within 
the  terminal  limits  at  which  he  was  delayed,  until  7.35  p.  m.  He  was  delayed 
within  terminal  limits  as  agreed  to,  one  hour  and  five  minutes,  and  also 
claimed  an  hour  terminal  delay.  Both  claims  have  been  declined  by  the  car- 
rier, and  we  maintain  that,  according  to  schedule  rules,  Mr.  Mpnroe  is  en- 
titled to  the  time  as  claimed. 

A passenger  engineer’s  rate  of  pay  is  based  upon  the  miles  he  is  required  to 
run,  not  upon  the  hours  constituting  a trip  or  day,  and  when  he  is  delayed 
around  a terminal,  he  is  deprived  of  making  these  miles  and  usually  gets 
nothing  for  such  time  he  is  required  to  be  on  duty.  We  consider  our  terminal- 
delay  rules  fair  and  equitable,  and  our  members  would  much  rather  be  called 
to  leave  at  a reasonable  time  and  be  able  to  earn  the  miles  than  lay  around 
a terminal  a great  length  of  time,  sufficient  enough  to  have  a period  run  into 
a penalty  payment  of  this  kind. 

On  May  15  Mr.  Monroe  was  called  about  2 p.  m.  to  report  for  duty  at  3.10 
p.  m.  to  leave  the  yard  office  with  his  train  at  3.40  p.  m.,  and  he  did  not  get 
started  on  his  trip  from  the  terminal  until  4.45  p.  m.  From  the  time  called 
until  he  left  2 hours  and  45  minutes  elapsed,  for  which,  if  he  had  left  his  last 
stop  in  the  terminal  at  4.39,  or  six  minutes  earlier,  he  would  not  have  received 
a cent.  Therefore,  this  rule  could  hardly  be  called  unfair  or  unreasonable, 
and,  as  previously  stated,  the  employees  do  not  desire  to  earn  this  kind  of 
time.  In  our  opinion  the  employees  have  shown  a spirit  of  fairness  in  not 
requesting  such  time  until  after  a lapse  of  two  hours  and  a half,  say,  from 
the  time  called  before  the  rule  goes  into  effect,  and  in  these  two  particular 
cases  we  are  of  the  opinion  that  if  a little  more  attention  had  been  given  to 
the  time  these  trains  were  actually  going  to  arrive  at  the  yard  office  at  Fort 
Smith  and  the  engine  crew  called  accordingly,  there  wTould  have  been  no  occa- 
sion for  these  claims  under  the  rules.  We  contend  that  under  the  rules  Mr. 

Monroe  is  entitled  to  the  time  claimed  and  respectfully  request  that  the  time 
be  allowed  as  claimed. 

Carrier's  position. — The  runs  of  engineers  on  passenger  runs  from  Fort 
Smith  south  begin  and  terminate  at  the  yard.  The  yard  is  the  designated 
station  and  is  at  milepost  414.6,  while  Fort  Smith  Union  Station  is  at  mile- 
post 416  plus  4.  These  engineers  are  paid  mileage  from  the  yard  to  Paris, 
a distance  of  169.2  miles.  They  are  called  as  usual  at  the  yard  in  con- 
formity with  the  custom  prevailing  at  all  points  on  the  railroad  and 

their  road  time  starts  when  they  leave  the  yard.  Fort  Smith  passenger 
station  is  an  intermediate  station  between  the  yard  and  Paris,  the  same  as  all 
other  stations,  and  there  appears  to  be  no  more  reason  why  terminal  delay 
overtime  should  be  paid  at  Fort  Smith  Union  Station  than  at  any  other  sta- 
tion. The  payment  thereof  would  constitute  a duplicate  payment  which  was 
not  contemplated  in  the  schedule,  and  it  is  the  carrier’s  contention  that  the 
employees  are  not  entitled  to  additional  pay  departing  on  these  runs  unless 
the  total  delay  is  more  than  an  hour. 

Section  1 of  article  9 was  intended  to  apply  to  delay  that  occurs  at  the 
starting  point  of  these  trains,  and  if  a passenger  crew  was  delayed  at  the  yard 
one  hour  after  the  time  set  to  depart,  which  would  be  either  the  schedule 
time  of  the  train  or  the  time  for  which  the  crew  was  called  to  depart,  then 
it  would  be  entitled  to  one  hour  additional  time,  but  in  the  two  cases  men- 
tioned the  crew  was  only  delayed  a few  minutes  at  the  yard.  Leaving  the 
yard,  the  crew  proceeded  in  the  usual  way  to  the  Union  Station  at  Fort 
Smith,  did  the  usual  work  at  the  Union  Station,  and  then  proceeded  on  the 
trip.  On  the  two  dates  mentioned,  where  there  was  a little  delay  at  the  yard 
in  starting,  and  the  usual  delay  at  passenger  station  and  the  time  consumed 
in  running  from  the  yard  to  the  south  switching  limits  of  Fort  Smith  com- 
bined has  equaled  one  hour  or  more,  the  engineer  has  claimed  an  additional 
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hour’s  pay.  The  carrier  does  not  consider  this  as  having  been  the  intention 
or  meaning  of  the  agreement,  and  contends  that  it  constitutes  a duplicate  pay- 
ment that  is  not  justified  under  the  terms  of  the  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3454.— DOCKET  3488 

Chicago,  III.,  May  If,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Joplin  Union  Depot  Co. 

Question. — Dispute  regarding  the  proper  seniority  date  of  H.  V. 
Peters,  H.  H.  Slagle,  and  A.  McNabb. 

Statement. — Mr.  Peters  entered  the  service  of  the  Joplin  Union 
Depot  Co.  July  1,  1911,  in  the  capacity  of  ticket  clerk.  On  March 
13,  1917,  he  was  promoted  to  the  position  of  city  passenger  agent  of 
the  Kansas  City  Southern  Railway  Co.  at  Joplin.  This  position 
was  abolished  in  June,  1918,  and  Mr.  Peters  returned  to  his  posi- 
tion as  ticket  clerk  with  the  Joplin  Union  Depot  Co.  on  June  8,  1918. 
His  seniority  date  is  shown  on  the  roster  as  July  1,  1911,  while  the 
employees  ask  that  it  be  corrected  to  June  8,  1918. 

The  employees  contend  that  Mr.  Peters  voluntarily  left  the  service 
of  the  carrier  on  March  13,  1917,  to  accept  employment  with  another 
carrier  at  Joplin  and  that  he  reentered  the  service  of  the  Joplin 
Union  Depot  Co.  on  June  8,  1918,  as  a new  employee,  basing  their 
contention  upon  rules  3 and  27  of  their  agreement  with  the  carrier. 
Rules  3 and  27  read  as  follows: 

Rule  3.  Seniority  begins  at  the  time  the  employee’s  pay  starts  in  the  re- 
spective seniority  district  in  which  employed  or  to  which  transferred  or 
promoted. 

xRule  27.  Employees  voluntarily  leaving  the  service  will,  if  they  reenter,  be 
considered  new  employees. 

The  carrier  states  that  the  Kansas  City  Southern  Railway  Co.  is 
part  owner  of  the  Joplin  Union  Depot  Co. ; that  at  the  time  of  Mr. 
Peters’s  promotion  to  the  position  of  city  passenger  agent  no  agree- 
ment was  in  effect  between  the  Joplin  Union  Depot  Co.  and  its  clerks, 
neither  was  any  agreement  in  effect  at  the  time  he  returned  on  June 
8,  1918 ; and  that  under  these  circumstances  and  the  added  fact  of  the 
close  relationship  between  the  two  carriers  it  would  have  been  proper 
even  if  an  agreement  had  been  in  effect  to  have  made  arrangements 
for  the  retention  of  seniority  in  this  particular  instance. 

The  carrier  further  states  that  when  Mr.  Peters  accepted  the  posi- 
tion with  the  Kansas  City  Southern  Railway  Co.  he  was  informed 
that  he  would  be  permitted  to  return  to  the  position  of  ticket  clerk 
with  the  Joplin  Union  Depot  Co.  if  the  former  position  did  not  last. 

Mr.  Slagle  entered  the  service  of  the  Joplin  Union  Depot  Co.  as 
baggage  agent  on  July  1,  1911.  He  resigned  on  November  20,  1917, 
after  a controversy  with  the  superintendent,  and  returned  to  work  on 
June  22,  1918. 

The  employees  contend  that  there  was  no  understanding  as  to  the 
restoration  of  Mr.  Slagle’s  seniority  when  he  returned,  and  that  under 
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rules  3 and  27,  above  quoted,  his  senority  should  date  from  June  22, 
1918. 

The  carrier  states  that  when  Mr.  Slagle  returned  to  the  service  on 
June  22,  1918,  he  was  informed  that  he  was  being  reinstated,  but  as 
there  was  no  agreement  in  effect  the  matter  of  restoring  seniority  did 
not  come  up.  The  carrier  contends  that  in  view  of  the  fact  that: 
there  was  no  agreement  in  effect  at  this  time  there  was  nothing  to 
provide  a mutual  understanding  in  regard  to  the  reinstatement  of  an 
employee. 

Mr.  McNabb  entered  the  service  of  the  carrier  on  December  16,. 
1913,  as  telegrapher  and  became  a ticket  clerk  on  August  1,  1917. 
As  originally  submitted,  the  employees’  protest  was  in  regard  to  allow- 
ing Mr.  McNabb  clerical  seniority  for  the  period  he  had  worked  as  a 
telegrapher.  It  has  subsequently  developed  that  Mr.  McNabb  left 
the  service  of  the  Joplin  Union  Depot  Co.  in  June,  1916,  returning 
on  August  1,  1917,  during  which  period  he  was  employed  with  the 
Atchison,  Topeka  & Santa  Fe  Railway  Co.  at  Chanute,  Kans.,  under 
which  circumstances  there  does  not  appear  to  be  any  basis  for  a dis- 
pute as  to  the  seniority  date  he  should  carry. 

Decision. — The  Railroad  Labor  Board  decides  that  the  proper 
seniority  dates  of  the  employees  involved  in  this  dispute  are  as  fol- 
lows: H.  Y.  Peters,  July  1,  1911;  H,  H.  Slagle,  June  22,  1918;  and 
A.  McNabb,  August  1,  1917. 


DECISION  NO.  3455.— DOCKET  3721 

Chicago,  III.,  May  J/,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southern  Railway  System 

Question. — Were  the  duties  of  the  position  of  milling-in-transit 
clerk  changed  on  April  15,  1922,  to  an  extent  which  constituted 
an  assignment  to  position  of  milling-in-transit  claim  clerk  filled  by 
another  employee  under  bulletin  of  August  16,  1922;  and  if  so,  is 
S.  J.  Foster,  milling-in-transit  clerk,  Knoxville,  Tenn.,  entitled  to 
a change  in  rate  of  pay,  and  should  his  rate  be  increased  from  $5.15 
to  $7.21  a day? 

Statement. — This  dispute  was  jointly  submitted  to  the  Railroad 
Labor  Board,  and  the  joint  statement  of  facts  and  contentions  of 
both  parties  are  quoted,  as  follows : 

Joint  statement  of  facts. — Prior  to  April  15,  1922,  milling  in  transit  was 
handled  under  the  then  prevailing  method,  and  the  position  of  milling-in-tran- 
sit clerk  was  held  by  Mr.  Foster,  whose  duties  consisted  of  verifying  the  in- 
formation shown  by  the  mill  people  on  what  were  known  as  Forms  550  and 
551,  covering  inbound  shipments  of  grain  and  outbound  shipments  of  the 
milled  product.  The  local  rate  was  applied  on  these  inbound  and  outbound 
shipments  and  Mr.  Foster’s  duties  required  him  to  calculate  the  difference 
in  rate  from  point  of  origin  to  the  mill  and  to  destination ; that  is,  to  calculate 
the  adjustment  of  the  rate  due  to  the  shipments  moving  under  “ milling-in- 
transit provisions.” 

This  former  method  of  handling  milling  in  transit  did  not  prove  satisfactory 
and  a revised  method  was  adopted  at  Knoxville,  effective  April  15,  1922, 
which  contemplated  the  handling  of  the  entire  matter  in  the  Knoxville  office. 
Under  the  new  arrangement,  prepayment  is  required  of  all  bills  milled  in 
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transit  and  a complete  settlement  is  made  daily  at  the  mill  point  of  every 
transaction  which  necessitates  a refund  to  or  collection  from  the  mills.  In 
other  words,  the  work  of  preparing  Forms  550  and  551,  which  was  formerly 
done  by  the  mill  people  was  transferred  to  the  local  office  and  the  entire 
transaction  handled  there.  This  necessitated  the  establishment  of  a new  posi- 
tion of  milling-in-transit  claim  clerk  at  Knoxville,  which  was  done  by  the 
following  bulletin  dated  August  16,  1922 : 

Bulletin  No.  152.  Knoxville,  Tenn.,  August  16,  1922. 

All  concerned: 

There  is  now  open  in  this  office  a new  position  as  clerk,  rate  of  pay  $7.21  per 
day,  six  days  per  week,  hours  from  9 a.  m.  to  6 p.  m.,  with  one  hour  for  lunch, 
duties  assigned,  rating,  billing,  and  accounting  of  milling-in-transit  freight. 

Qualifying  clerks  desiring  this  position  will  make  written  application  within 
five  days. 

I.  A.  Bittle,  Agent. 

This  position  was  bid  upon  by  Mr.  Kolter  and  Mr.  Foster.  Mr.  Kolter,  who 
was  the  senior  qualified  employee,  was  assigned. 

Position  of  employees. — The  employees  contend  that  when  the  method  of 
handling  milling  in  transit  at  Knoxville  was  changed  on  April  15,  1922,  the 
duties  of  the  position  of  milling-in-transit  clerk  held  by  Mr.  Foster  were 
changed  to  such  an  extent  as  to  constitute  an  assignment  to  a higher-rated 
position,  and  that  the  rate  on  the  position  of  milling-in-transit  clerk  should 
be  increased  in  accordance  with  paragraph  (a),  rule  21,  of  the  clerks'  agree- 
ment, to  equal  the  rate  of  the  milling-in-transit  claim  clerk  position  created 
on  August  16,  1922,  or  $7.21  a day. 

The  employees  further  contend  that  there  exists  a very  great  unjust  in- 
equality in  the  two  rates  of  pay  on  the  milling-in-transit  desk,  and  that  if  the 
accounting  feature  is  as  important  as  the  carrier  contends,  then  the  rating 
feature  in  our  opinion  is  equal  in,  if  not  of  greater,  importance. 

The  employees  further  contend  that  when  the  additional  work  was  placed 
on  the  milling-in-transit  desk,  and  it  became  necessary  to  put  on  another 
clerk,  the  rates  of  both  positions  should  have  been  put  on  the  same  basis  due 
to  the  relative  importance  of  the  work. 

The  employees  further  contend  that  the  position  held  by  Mr.  Foster  should 
be  increased  from  $5.15  a day  to  $7.21  a day,  and  that  Mr.  Foster  be  paid  the 
difference  between  the  two  rates  from  April  15,  1922. 

Carrier's  position. — The  rearrangement  did  not  change  the  character  of  work 
performed  by  Mr.  Foster  because,  as  shown  in  the  joint  statement  of  facts, 
both  prior  and  subsequent  to  the  rearrangement,  he  performed  milling-in-tran- 
sit clerk’s  work. 

The  duties  and  responsibilities  of  the  new  position  justified  the  rate,  and 
because  the  new  position  was  established  at  a higher  rate  does  not  in  any 
way  justify  or  require  a rerating  of  the  position  occupied  by  Mr.  Foster,  nor 
is  there  any  rule  in  the  schedule  which  would  require  it,  rule  21  (a)  being 
clearly  inapplicable.  As  a matter  of  fact  this  is  merely  an  effort  on  the  part 
of  the  clerks  to  defeat  the  seniority  rule  and  bolster  the  pay  of  one  of  their 
members.  It  is  assumed  Mr.  Foster  did  not  complain  of  the  establishment 
of  the  position,  as  he  made  a bid  for  it.  When  filled  in  accordance  with  the 
seniority  rule  by  a senior  employee  he  became  disgruntled,  and  is  now  seek- 
ing to  obtain  for  his  work  the  rate  of  a higher  position  to  which  his  seniority 
did  not  entitle  him. 

Paragraph  (u),  rule  21,  of  the  current  agreement,  under  which  claim  is 
made,  reads  as  follows : 

“ Employees  temporarily  or  permanently  assigned  to  higher-rated  positions 
shall  receive  the  higher  rates  while  occupying  such  position ; employees  tem- 
porarily assigned  to  lower-rated  positions  shall  not  have  their  rates  reduced. 
A ‘ temporary  assignment  ’ contemplates  the  fulfillment  of  the  duties  and  re- 
sponsibilities of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  assignee  does  the 
work,  irrespective  of  the  presence  of  the  regular  employee.  Assisting  a higher- 
rated employee  due  to  a temporary  increase  in  the  volume  of  the  work  does  not 
constitute  a temporary  assignment. 

This  rule  has  no  application  to  the  instant  case,  as  Mr.  Foster  has  neither 
been  temporarily  nor  permanently  assigned  to  a higher-rated  position.  He 
is  now  doing  the  same  character  of  work  which  he  has  always  done,  and  by 


[No.  3456] 


DECISIONS 


831 


no  twist  of  language  or  imagination  could  it  ever  be  successfully  contended 
that  the  rule  in  question  was  intended  or  does  require  the  rerating  of  the 
position — it  covers  clearly  a man  assigned  to  a position  other  than  his  own, 
which  is  not  the  case  here,  Mr.  Foster  having  been  milling-in-transit  clerk 
both  before  and  after  the  establishment  of  the  position  bid  in  by  Mr.  Kolter. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  paragraph 
{a)  of  rule  21  has  no  application  in  this  case.  This  carrier  and  its 
employees  in  clerical  and  station  service  were  parties  to  Decision 
No.  1986  (IV,  R.  L.  B.  681),  in  which  certain  increases  in  pay  were 
established  by  the  board.  The  question  of  the  inequality  in  the 
rate  of  this  position  in  comparison  with  the  position  of  milling-in- 
transit claim  clerk  should  have  been  considered  in  the  application 
of  Decision  No.  1986,  under  section  2,  Article  III,  thereof. 

Decision. — Case  dismissed. 


DECISION  NO.  3456.— DOCKET  3732 

Chicago,  III.,  May  J/,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  G.  F.  Wiegand,  messenger, 
should  have  been  paid  three  hours  for  a call  on  February  2,  1923, 
under  rule  68  of  the  agreement  between  this  carrier  and  its  em- 
ployees. 

Statement. — Rule  68  of  the  agreement  reads  as  follows : 

Reporting. — Train-service  employees  required  to  report  for  runs  at  designated 
hours  will  be  considered  on  duty  at  time  required  to  report,  and  time  will  be 
counted  as  continuous  till  relieved.  If  relieved  for  any  cause  and  called  to 
report  at  a later  hour  the  first  time  of  reporting  shall  constitute  a call  and 
shall  be  paid  for  in  accordance  with  rule  47  of  Article  V.  Employees  covered 
by  this  rule  shall  keep  on  file  name  and  address,  also  telephone  number,  if  any. 
If  address  is  over  three-quarters  of  a mile  from  place  at  which  required  to 
report,  and  if  there  is  no  telephone  service,  or  if  residing  at  a point,  where 
telephone  service  requires  payment  of  toll  charges,  the  obligation  of  ascertain- 
ing time  of  train  rests  upon  the  employee. 

Mr.  Wiegand  is  employed  as  a messenger  between  Cape  Girardeau, 
Mo.,  and  Hoxie,  Ark.  The  train  on  which  he  works  is  scheduled  to 
arrive  at  Hoxie  at  11.59  a.  m.  The  train  upon  which  he  returns  is 
scheduled  to  leave  Hoxie  at  3.30  p.  m.  He  is  regularly  assigned  to 
report  for  service  at  Hoxie  45  minutes  prior  to  his  departure,  or  at 
2.45  p.  m.  On  February  2,  1923,  the  train  upon  which  he  arrived  at 
Hoxie  was  late  and  he  was  not  relieved  until  2.40  p.  m.  On  account 
of  this  delay  the  returning  train  was  also  delayed,  and  the  express 
agent  at  Hoxie  had  been  informed  that  it  would  not  leave  that  point 
until  5.40  p.  m.  instead  of  3.30  p.  m.,  and  accordingly  notified  Mr. 
Wiegand  not  to  report  for  duty  until  4.55  p.  m. 

The  employees  contend  that  rule  68  provides  that  train-service 
employees  may  be  placed  on  a call  basis  or  may  be  given  a fixed 
or  regular  starting  time  at  which  to  report  for  duty  without  being 
called ; that  if  they  have  a designated  time  at  which  to  report  and  are 
notified  to  report  at  a later  hour,  they  are  entitled  to  compensation 
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for  a call ; that  Mr.  Wiegand  did  have  a designated  starting  time  and 
was  notified  to  report  at  a later  hour ; and  that  he  should,  therefore, 
be  compensated  as  provided  in  the  rule. 

The  carrier  admits  that  Mr.  Wiegand  had  a regular  time  for  taking 
out  his  run,  but  contends  that  he  did  not  have  an  established  starting 
time  within  the  meaning  of  rule  52  of  the  agreement;  that  the 
starting  time  of  train-service  employees  necessarily  depends  upon 
the  movement  of  the  trains ; that  the  intent  of  rule  68  is  to  permit  of 
the  carrier  notifying  train-service  employees  of  delays  or  annulments 
to  trains  in  order  that  they  will  not  report  in  advance  of  the  time 
their  service  is  required;  that  in  the  present  case  the  employee  was 
notified  prior  to  his  designated  hour  that  it  would  not  be  necessary 
for  him  to  report  until  2 hours  and  15  minutes  later;  and  that  con- 
sequently it  is  not  a case  of  an  employee  being  required  to  report  at 
his  assigned  hour  and  being  subsequently  relieved. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  pay- 
ment of  a call  of  three  hours  under  rule  68,  above  quoted,  does  not 
apply  unless  an  employee  is  required  to  report  for  duty  at  the  desig- 
nated time  and  is  subsequently  relieved  and  required  to  report  later. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3457.— DOCKET  3735 

Chicago,  III.,  May  4,  1025 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Claim  of  the  employees  that  when  the  sliding  scale  of 
rates  of  check  clerks  at  Kansas  City  was  abolished  the  higher  rate 
should  have  been  recognized  as  the  established  rate  for  the  position. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  in  this  dispute  contains  the  following : 

Statement  of  facts. — In  1915  there  was  instituted  at  Kansas  City  a wage 
scale  whereby  employees  entering  the  service  as  check  clerks  at  that  point 
were  paid  to  stipulated  rate  for  the  first  year  and  a specified  increased  rate 
after  the  first,  second,  and  third  years  of  service  as  such.  To  the  rates  thus 
established  and  in  effect  as  of  the  date  of  the  various  wage  orders  of  the 
Director  General  of  Railroads  and  of  the  Railroad  Labor  Board,  there  may 
have  been  applied  all  increases  or  decreases.  Upon  presentation  by  former 
general  chairman  of  the  clerks  of  the  contention  that  all  wage  orders  of  the 
director  general  provided  that  “ the  wage  runs  with  the  place,”  the  applica- 
tion of  the  years-of-service  wage  scale  was  abolished  on  July  1,  1920,  and  the 
rate  then  being  paid  to  each  position  was  continued  as  the  rate  for  that  posi- 
tion. The  employees  now  present  a request  that  these  rates  all  be  made  the 
same. 

Employees'  position. — When  the  sliding-scale  arrangement  was  discontinued 
at  Kansas  City  for  check  clerks,  there  were  established,  by  that  means,  four 
different  rate’s  of  pay  for  the  same  class  of  work  on  September  1,  1923,  leaving 
four  maximum  rates,  $4.99,  $4.75,  $4.56,  and  $4.32.  It  is  our  contention  that 
when  the  sliding  scale  was  abolished  the  higher  rate  should  have  been  recog- 
nized as  the  established  rate  for  the  position,  since  had  the  employees  con- 
tinued under  the  sliding  scale  it  was  possible  for  that  rate  to  have  been 
reached ; failing  in  this  it  is  but  equitable  that  the  higher  rate  should  be  es- 
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tablished  as  the  rate  for  that  class  of  service  and  not  leave  in  effect  four  dif- 
ferent rates  of  pay  for  analogous  service  at  the  same  terminal  or  station. 

Carrier's  position. — As  of  July  1,  1920,  when  the  application  of  the  sliding 
scale  of  pay  was  abolished,  there  were  being  paid  four  different  rates  to  our 
check  clerks  at  Kansas  City — namely,  $5.81,  $5.47,  $5.28,  and  $5.04 — these  rates 
being  those  arrived  at  by  proper  application  of  the  wage  orders  of  the  director 
general  and  of  the  Railroad  Labor  Board  to  the  rates  being  paid  on  the  indi- 
vidual positions.  As  information,  these  rates  now  stand  at  $4.99,  $4.75,  $4.56, 
and  $4.32,  respectively,  after  the  application  of  subsequent  wage  orders  of 
the  Railroad  Labor  Board.  The  position  of  the  employees,  as  it  is  understood, 
is  that  the  rates  of  all  check  clerks’  positions  should  at  this  time  be  advanced 
to  the  highest  rate  paid  any  individual  position.  The  sliding  scale  was  origi- 
nally placed  in  effect  primarily  for  the  purpose  of  paying  the  older  and  more 
experienced  employee  on  the  position,  when  certain  experience  was  attained, 
a higher  rate  than  that  authorized  for  the  position.  There  is,  in  the  opinion 
of  the  carrier,  no  argument  or  rule  supporting  the  contention  that  the  rates 
should  be  equalized,  for  the  reason  that  none  of  the  various  wage  orders  have 
set  up  the  principle  'that  on  existing  positions  of  a similar  character  the  rates 
should  be  made  the  same ; the  orders  to  the  contrary  provide  for  the  applica- 
tion of  certain  basic  increases  to  the  rates  in  effect. 

It  is  the  further  opinion  of  the  carrier  that  there  is  not  as  much  reason  or 
argument  for  increasing  all  rates  to  the  highest  rate  paid  any  position  of 
check  clerk  at  Kansas  City  as  there  would  be  for  decreasing  all  of  the  higher 
rates  to  the  lowest  rate  which  was,  at  the  time  the  scale  was  established, 
actually  the  rate  for  the  position,  the  other  higher  rates  being  applied,  during 
the  time  the  scale  was  in  effect,  upon  the  service  of  the  individual  on  the 
individual  position. 

The  organization  admits  that  all  wage  orders  have  been  properly  applied  to 
the  rates  in  effect  on  the  individual  positions  as  of  the  date  the  various  wage 
orders  were  applied,  and  the  request  in  the  present  case  is  not  for  correction 
of  a misapplication  of  wage  orders,  but  rather  for  an  increase  which  is  not 
provided  in  any  wage  order.  Inasmuch  as  all  wage  orders  have  been  applied, 
which,  as  stated,  is  agreed  by  the  organization,  the  request  for  increasing  all 
rates  to  the  highest  rate  paid  has  been  declined,  and  the  carrier  is  asking  for 
a decision  denying  the  claim  of  the  employees. 

Opinion. — The  carrier  and  organization  party  hereto  were  in- 
cluded in  Decision  No.  1986  (IV,  R.  L.  B.  681),  in  which  certain 
increases  in  rates  of  pay  were  established.  In  the  opinion  of  the 
Railroad  Labor  Board  the  situation  complained  of  in  the  present 
dispute  should  have  been  considered  in  applying  Decision  No.  1986 
under  the  direction  contained  in  section  2,  Article  III,  thereof. 
Decision. — Case  dismissed. 


DECISION  NO.  3458.— DOCKET  3736 

Chicago,  III.,  May  If,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  an  express  messenger 
should  have  been  assigned  to  the  position  of  joint  express  messenger 
and  baggageman  on  trains  No.  11,  12,  13,  14,  and  15,  operating  on 
the  Louisville  & Nashville  Railroad. 

Statement. — On  April  2,  1923,  at  Louisville,  Ky.,  the  carrier  posted 
Bulletin  No.  42  advertising  a position  of  joint  express  messenger  and 
train  baggageman  on  trains  Nos.  11,  12,  13,  14,  and  15,  operating  on 
the  Louisville  & Nashville  Railroad,  which  service  was  inaugurated 
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on  April  1,  1923.  On  the  same  day  the  carrier  posted  bulletin  notice 
No.  104  withdrawing  Bulletin  No.  42,  and  stating  that  the  joint  rim 
had  been  claimed  by  the  railroad  trainmen  under  their  agreement 
with  the  Louisville  & Nashville  Railroad  Co.  Article  28  of  the 
agreement  between  the  Louisville  & Nashville  Railroad  Co.  and  its 
trainmen  reads  as  follows : 

On  runs  where  the  train  baggagemen  were  joint  employees  of  the  railroad 
and  the  express  companies  and  carried  on  the  rolls  of  the  express  companies 
on  September  1,  1918,  such  practice  may  be  continued ; on  runs  where  exclusive 
baggagemen  were  employed  on  September  1,  1918,  such  exclusive  service  is  not 
to  be  changed  to  a joint  service;  but  on  any  runs  established  after  that  date, 
such  joint  service  may  be  established  if  the  joint  employee  is  carried  on  the 
rolls  of  the  railroad,  and  receives  not  less  than  the  rates  fixed  for  baggagemen. 

The  employees  state  that  this  position  is  not  an  exclusive  baggage- 
man but  a combination  baggageman  and  express  messenger  not  un- 
like approximately  five  thousand  others  which  are  included  in  their 
agreement  with  the  express  company,  and  claim  that  this  is  the  only 
case  where  a joint  position  has  been  denied  to  the  employees  of  the 
express  company.  They  state  that  the  express  company  has  always 
bulletined  these  positions  to  their  employees  and  are  doing  so  at  the 
present  time.  They  contend  that  any  position  in  express  service 
should  be  bulletined  and  filled  in  accordance  with  their  agreement, 
and  that  the  express  company  has  no  right  to  deny  their  employees 
the  right  to  bid  on  the  position  in  question;  also,  that  the  agreement 
between  the  carrier  and  its  trainmen  is  in  no  sense  binding  upon  the 
express  company. 

The  carrier  denies  the  statement  that  this  is  the  only  case  where  a 
joint  position  has  been  denied  to  the  express  employees  and  states 
that  there  are  many  joint  runs  filled  by  railroad  employees,  and  that 
there  have  been  many  instances  where  joint  runs  formerly  filled  by 
express  employees  have  subsequently  been  filled  by  railroad 
employees. 

The  carrier  does  not  take  the  position  that  it  is  bound  by  any 
agreement  between  the  carrier  and  its  trainmen  nor  that  it  is  com- 
pelled to  accept  the  service  of  railroad  employees  on  joint  positions, 
but  claims  that  a joint  position  is  a matter  of  accommodation  be- 
tween the  carrier  and  the  express  company,  and  that  if  the  carrier 
insists  that  the  position  be  filled  by  one  of  its  employees  the  express 
company  must  acquiesce  if  it  wishes  to  enter  into  the  joint 
arrangement. 

The  carrier  states  that  the  position  involved  in  this  dispute  is 
similar  to  many  others  in  the  country,  and  that  where  such  positions 
are  filled  by  express  employees  they  come  under  the  rules  of  the 
express  company,  but  on  the  other  hand  there  are  many  joint  posi- 
tions filled  by  railroad  employees  who  come  under  the  rules  of  the 
carrier.  The  carrier  states  that  the  joint  service  was  established  as 
a measure  of  economy;  that  there  is  no  necessity  for  an  exclusive 
messenger  on  the  run  in  question ; and  that  the  matter  is  handled  in 
accordance  with  the  usual  and  established  practice. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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Chicago,  III.,  May  4,  1925 

Order  of  Railroad  Telegraphers  v.  New  York,  Chicago  & St.  Louis  Rail- 
road Co. 

Question. — Claim  of  the  employees  that  the  position  of  first-trick 
operator  at  Frankfort,  Inch,  should  be  advertised  and  filled  in  ac- 
cordance with  the  provisions  of  the  agreement. 

Statement. — The  employees  state  that  prior  to  1921  there  was  a 
day  telegraph  operator  and  a cashier  employed  at  Frankfort,  and 
that  subsequently  when  it  was  found  the  business  had  decreased  to 
such  an  extent  that  two  employees  were  not  necessary  to  handle  the 
work,  the  positions  of  cashier  and  telegrapher  were  consolidated. 
This  resulted  in  a reduction  in  the  force  by  taking  off  the  employee 
who  was  then  acting  as  day  telegraph  operator.  The  position  re- 
mained as  a joint  one  of  operator-cashier  until  some  time  in  1922, 
when  the  occupant  of  that  position  bid  on  and  was  assigned  to  an- 
other position  under  the  telegraphers’  agreement,  and  the  position 
of  operator-cashier  was  advertised  and  filled  in  accordance  with  the 
provisions  of  the  agreement. 

The  employees  also  state  that  on  March  1,  1923,  the  position  of 
first-trick  operator  at  Frankfort,  located  on  the  Lake  Erie  & West- 
ern district,  again  became  vacant  and  was  not  advertised  under  the 
provisions  of  sections  (a)  and  (&),  Article  VII  of  the  agreement 
covering  bulletining  and  filling  of  positions. 

The  employees  further  state  that  eligible  employees  were  not 
given  an  opportunity  to  bid  for  the  position,  and  that  on  March  17, 
1923,  D.  D.  Sommers,  who  held  no  seniority  on  the  Peoria  division, 
was  placed  in  the  position  and  continued  therein  up  to  this  time. 

The  employees  contend  that  the  action  of  the  carrier  in  filling  the 
position  in  the  manner  described  above  constitutes  a violation  of  the 
agreement,  and  they  request  that  the  position  be  advertised  and  filled 
in  accordance  with  the  rules. 

The  carrier  states  that  in  August,  1921,  it  %^as  necessary  to  make 
certain  reductions  in  force,  and  that  it  was  found  that  the  position  of 
first-trick  operator  in  the  office  at  Frankfort  could  be  abolished  by 
rearranging  the  hours  of  the  other  two  operators  in  that  office  and 
by  having  the  cashier  who  was  located  there  perform  some  tele- 
graphing, if  necessary,  during  the  period  when  there  was  no  oper- 
ator on  dutv,  which  arrangement  was  put  into  effect  on  August 
26,  1921. 

The  carrier  contends  that  the  first-trick  operator  position,  which 
was  abolished  on  August  26,  1921,  has  not  been  filled  by  another 
telegrapher  for  the  reason  that  the  duties  and  work  of  that  position 
have  decreased  to  such  an  extent  that  economical  operation  justified 
requiring  the  cashier  to  perform  the  small  amount  of  telegraphing 
that  was  necessary  during  the  period  when  no  operator  was  on  duty, 
and  the  telegraph  operator  position  which  was  abolished  on  the 
date  mentioned  has  not  been  restablished  for  the  reason  that  there 
is  no  justification  for  such  a position. 
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The  carrier  • further  states  that  the  local  chairman  of  the  teleg- 
raphers’ organization  did  not  take  any  exception  to  the  manner  in 
which  this  matter  was  handled  from  the  time  the  position  was 
abolished  until  April  16,  1923,  on  which  date  he  took  the  matter  up 
with  the  superintendent  in  regard  to  the  manner  in  which  the  posi- 
tion was  filled  on  March  17,  1923.  On  August  1,  1923,  the  Clover 
Leaf  district  took  over  the  operation  of  the  Frankfort  station  and 
part  of  its  employees,  with  a view  to  more  efficient  and  economical 
operation,  which  arrangement  is  still  in  effect. 

Decision. — The  Railroad  Labor  Board  decides  that  when  the 
joint  position  of  cashier-operator  became  vacant  on  March  1,  1923, 
it  should  have  been  advertised  and  filled  in  accordance  with  the 
provisions  of  section  (a)  and  (&),  Article  VII  of  the  agreement,  and 
directs  that  this  position  shall  now  be  advertised  to  employees  of 
the  Lake  Erie  & Western  district  of  the  carrier,  and  that  the  senior 
employee  bidding  thereon,  whose  ability  and  qualifications  are  suffi- 
cient, shall  be  assigned  thereto. 

The  question  of  which  district  the  successful  applicant  shall  hold 
seniority  on  after  being  placed  on  the  position  at  Frankfort  is  not 
passed  upon  by  this  decision. 


DECISION  NO.  3460.— DOCKET  3752 

Chicago,  III.,  May  4,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Union  Pacific  System 

Question. — Claim  of  the  employees  that  Robert  Archer  and  other 
maintenance-of-way  timekeepers  should  be  paid  at  the  punitive 
rate  for  the  ninth  hour  of  service  where  it  is  continuous,  and  that 
rule  35  of  the  agreement  is  not  applicable  to  maintenance-of-way 
timekeepers. 

Statement. — The  ex  parte  statement  of  the  employees  contains  the 
following : 

Effective  August  1,  1922,  addenda  to  agreement  between  the  brotherhood  and 
the  carrier  was  negotiated  covering  payment  for  the  ninth  hour  of  service 
where  the  additional  service  to  be  performed  can  not  be  completed  within  the 
ninth  hour,  known  as  paragraph  (6),  article  6 of  addendum  to  agreement  in 
effect,  reading  as  follows : 

“ In  the  application  of  rule  45  it  is  understood  that  where  the  additional 
work  to  be  performed  can  be  completed  within  the  ninth  hour,  such  additional 
service  will  be  paid  as  on  continuous-time  basis;  where  work  can  not  be  com 
pleted  as  above  indicated,  employee  will  be  released  at  the  end  of  regular 
assignment,  and  if  required  to  return  for  service  will  be  paid  as  per  first  para- 
graph of  rule  45.” 

Rule  44,  covering  continuous-time  basis,  reads : 

“ Except  as  otherwise  provided  in  these  rules,  time  in  excess  of  eight  hours, 
exclusive  of  the  meal  period,  on  any  day,  will  be  considered  overtime  and  paid 
on  the  actual  minute  basis,  at  the  pro  rata  rates  for  the  ninth  hour  and  at 
time  and  one-half  thereafter.” 

Rule  45,  referred  to  in  the  addendum,  reads : 

“ Except  as  otherwise  provided  in  these  rules,  employees  notified  or  called 
to  perform  work  not  continuous  with  the  regular  work  period  will  be  allowed 
a minimum  of  three  hours  for  two  hours’  work  or  less,  and  if  held  on  duty  in 
excess  of  two  hours,  time  and  one-half  time  will  be  allowed  on  the  minute 
basis. 
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“ Employees  will  be  allowed  time  and  one-half  time  on  the  minute  basis  for 
service  performed  continuous  with  and  in  advance  of  regular  work  period. 

“Employees  who  have  completed  their  work  period  for  the  day  and  been 
released  from  duty  required  to  return  for  further  service  may,  if  conditions 
justify,  be  paid  as  if  on  continuous  duty.” 

Several  weeks  prior  to  September  1,  1923,  the  application  of  the  addendum; 
above  referred  to,  was  discussed  with  the  carrier  upon  complaint  of  the- 
maintenance-of-way  timekeepers,  who  during  the  busy  season  were  required  ter 
work  10  hours  continuously,  excluding  the  meal  period,  the  carrier  contending 
that  the  addendum  did  not  govern  the  rate  of  pay  for  these  employees,  but 
that  rule  44  governed.  At  the  close  of  this  discussion,  the  carrier  not  only 
denied  the  claim  of  employee  for  the  punitive  rate  for  the  ninth  hour  of 
service,  but  put  into  effect  rule  35,  intermittent  service  rule,  under  the  appli- 
cation of  which  the  employees’  hours  were  changed,  they  being  required  to 
work  from  7 a.  m.  to  11  a.  m.  and  from  2 p.  m.  to  6 p.  m.  (while  their  former 
hours  were  7 a.  m.  to  12  noon  and  1 p.  m to  6 p.  m. 

The  employees  contend  that  the  addendum  to  the  overtime  rule  was  prop- 
erly applicable  to  these  employees  in  the  payment  of  the  ninth  hour  at  the 
punitive  rate  inasmuch  as  the  work  was  not  completed  within  the  ninth  hour 
as  per  the  intent  of  this  rule,  and  since  failure  to  release  the  employees  was 
due  to  the  inability  of  the  carrier ; further,  the  employees  contend  that  rule 
44  was  rendered  inoperative  in  its  application  to  services  not  completed  within 
the  ninth  hour.  It  is  the  further  contention  of  the  employees  that  the  action 
of  the  carrier  in  installing  the  intermittent  service  rule  constituted  an  acknowl- 
edgment of  an  existing  violation  of  the  addendum. 

In  the  installation  of  the  intermittent  service  rule,  it  is  the  employees’  con- 
tention that  this^rule  is  in  no  way  applicable  nor  intended  to  cover  service  of 
this  kind,  which  is  necessarily  continuous  inasmuch  as  the  track  forces  are 
worked  continuous,  and  these  timekeepers  are  held  responsible  for  work  reports 
and  timekeeping  during  the  period  of  their  release,  11  a.  m.  to  2 p.  m.,  although 
the  track  forces  work  through  these  hours  exclusive  of  the  meal  period.  It  is 
the  further  contention  of  the  employees  that  the  services  of  these  timekeepers 
must  necessarily  be  utilized  to  give  them  a proper  check  of  the  time  worked 
by  the  track  forces,  they  being  held  responsible  for  their  time  for  the  entire 
10-hour  period. 

The  reply  of  the  carrier  to  the  ex  parte  submission  of  the  em- 
ployees contains  the  following: 

During  conference  with  representatives  of  the  clerical  employees  during 
August,  1922,  considerable  discussion  was  had  with  reference  to  the  application 
of  an  exception  to  the  call  rule,  reading  as  follows: 

“ Employees  who  have  completed  their  work  period  for  the  day  and  been 
released  from  duty  required  to  return  for  further  service  may,  if  conditions 
justify,  be  paid  as  if  on  continuous  duty.” 

It  developed  during  the  discussion  that  this  rule  was  not  being  uniformly- 
applied  to  clerks  in  offices  where  they  were  required  to  return  for  further 
service,  the  general  practice  being  to  allow  them  to  go  to  supper  at  the  end  of 
their  shift,  after  which  they  would  return  for  the  additional  service  and  be 
compensated  under  the  call  rule,  and  in  order  to  clarify  the  understanding 
in  such  cases  it  was  agreed  that  where  there  was  but  approximately  one 
hour’s  additional  service  to  be  performed,  they  would  not  be  released  for 
the  supper  hour  but  would  work  straight  through  and  be  compensated  on  the 
basis  of  overtime  and  under  the  overtime  rule,  reading  as  follows : 

“Except  as  otherwise  provided  in  these  rules,  time  in  excess  of  eight  hours, 
exclusive  of  the  meal  period,  on  any  day  will  be  considered  overtime  and 
paid  on  the  actual  minute  basis,  at  pro  rata  rates  for  the  ninth  hour  and  at 
time  and  one-half  thereafter.” 

Where  it  was  known  that  the  additional  work  to  be  performed  was  to  be 
more  than  one  hour,  it  was  agreed  in  such  cases  they  would  be  released  at 
the  end  of  assignment  and  paid  under  the  call  rule  for  the  additional  serv- 
ice. As  a result  of  this  understanding,  the  following  rule  -was  incorporated 
into  the  agreement,  rule  45  referred  to  being  a call  rule. 

“ In  the  application  of  rule  45  it  is  understood  that  where  the  additional 
work  to  be  performed  can  be  completed  within  the  ninth  hour,  such  addi- 
tional service  will  be  paid  as  on  continuous-time  basis ; where  work  can  not 
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be  completed  as  above  indicated,  employee  will  be  released  at  the  end  of 
regular  assignment,  and  if  required  to  return  to  service,  will  be  paid  as  per 
first  paragraph  of  rule  45.” 

This  rule  was  given  with  but  one  purpose  in  view,  that  of  clarifying  the 
understanding  in  the  application  of  the  rule  to  employees  in  the  general  and 
division  oflices  who  occasionally  might  be  required  to  work  overtime  under 
those  conditions. 

It  is  our  contention  that  even  under  the  language  of  this  understanding 
the  rule  is  not  applicable  for  the  reason  that  it  specifically  states  “will  be 
released  at  end  of  regular  assignment,”  and  the  regular  assignment  at  the 
time  this  claim  was  filed  was  from  7 a.  m.  to  6 p.  m.  It  is  our  further  con- 
tention that  the  payment  of  one  hour  overtime  at  pro  rata  rate  and  one  hour 
at  time  and  one-half  rates  was  right  and  proper  under  the  overtime  rule.  A 
•concurrence  in  the  employees’  contention  would  mean  the  abolition  of  the 
overtime  rule  in  its  entirety  in  all  cases  where  more  than  one  hour  overtime 
is  worked. 

With  respect  to  the  employees’  position  relative  to  working  certain  main- 
tenance-of-way  timekeepers  under  the  intermittent  service  rule,  as  prescribed 
by  Decision  No.  630  (III,  R.  L.  B.  34),  the  object  of  placing  timekeepers  with 
extra  gangs  is  to  keep  the  time  of  the  men  in  the  gang  and  make  periodical 
checks  during  the  day  to  know  that  all  men  are  accounted  for.  During  the 
period  referred  to  by  the  employees  these  extra  gangs  in  order  to  expedite 
certain  work  were  regularly  assigned  to  work  10  hours  a day.  This  fact, 
however,  did  not  increase  the  work  of  the  timekeeper.  As  a matter  of  fact, 
maintenance-of-way  timekeepers  are  not  continuously  occupied  during  an  8- 
hour  assignment,  and  as  there  was  no  work  requiring  attention  during  the 
middle  of  the  day,  their  hours  were  rearranged  under  the  intermittent-service 
rule,  which  we  contend  is  justifiable,  as  continuous  service  for  10  hours  is 
not  required  and,  owing  to  the  character  of  the  work,  can  not  be  utilized. 

Decision. — The  Railroad  Labor  Board  decides  that  the  positions 
involved  in  this  dispute  were  not  eligible  to  assignment  under  the 
intermittent-service  rule.  They  should  have  been  compensated  un- 
der rule  44  for  the  ninth  and  tenth  hour  of  their  assignment.  Re- 
troactive adjustment  shall  be  made  accordingly. 


DECISION  NO.  3461.— DOCKET  3756 
Chicago,  III.,  May  k,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  J.  M.  Harty,  chief  yard 
clerk  at  Jamestown,  N.  Dak.,  should  have  been  permitted  to  exercise 
his  seniority  to  the  position  of  day  ticket  clerk  at  Bismarck,  N.  Dak., 
when  his  position  was  changed  from  a seven  to  a six  day  per  week 
assignment  under  rule  69  of  the  clerks’  agreement.  (Rule  64  of 
Decision  No.  1621  (IV,  R.  L.  B.  116).) 

Statement. — Subsequent  to  the  incorporation  of  rule  64  of  Deci- 
sion No.  1621  into  the  agreement  between  this  carrier  and  its  em- 
ployees in  clerical  service,  Mr.  Harty’s  assignment  was  reduced  from 
seven  to  six  days  per  week,  and  he  requested  the  right  to  exercise 
his  seniority  to  the  position  of  day  ticket  clerk  at  Bismarck. 

The  employees  contend  that  the  seven-day  position  occupied  by 
Mr.  Harty  was  abolished  and  a six-day  position  created,  and  that 
he  should  have  been  permitted  to  exercise  his  seniority  in  accordance 
with  governing  rules. 
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The  carrier  contends  that  none  of  the  provisions  of  the  clerks’ 
agreement  permit  an  employee  to  exercise  seniority  under  the  cir- 
cumstances existing  in  this  case;  that  a new  position  was  not  created; 
that  there  was  no  vacancy ; that  no  position  was  abolished ; that  there 
was  no  reduction  in  force ; and  that  the  position  of  chief  yard  clerk 
is  the  same  now  as  it  was  before  Mr.  Harty  made  application  to 
exercise  his  seniority,  the  only  difference  being  that  in  complying 
with  rule  69  of  the  agreement  the  employee  filling  the  position  had 
been  granted  one  day  off  in  seven. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3462.— DOCKET  3769 

Chicago , III.,  May  4,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Paul  Union  Depot  Co. 

Question. — Claim  for  retroactive  adjustment  in  the  compensation 
of  A.  Lund,  H.  Lund,  and  H.  J.  Carlson,  railroad  mail  sorters,  under 
Decision  No.  2 (I,  R.  L.  B.  13). 

Statement. — The  employees  involved  in  this  dispute  were  in- 
creased 10  cents  an  hour  under  section  4,  Article  II  of  Decision 
No.  2,  and  on  June  29,  1923,  subsequent  to  the  receipt  of  Decision 
No.  952  (III,  R.  L.  B.  310),  claim  was  presented  to  the  carrier  that 
these  positions  should  have  been  increased  13  cents  an  hour  under 
section  5,  Article  II,  of  Decision  No.  2.  The  carrier  conceded  the 
claim  and  made  the  adjustment,  effective  June  30,  1923,  but  it  de- 
clined to  make  the  adjustment  retroactive.  The  periods  for  which 
compensation  is  claimed  for  each  of  the  employees  are  as  follows: 

A.  Lund  from  June  24,  1920,  to  July  3,  1922;  H.  Lund  from  July 
30,  1922,  to  June  30,  1923;  and  H.  J.  Carlson  from  September  2, 
1922,  to  June  30,  1923. 

The  carrier’s  declination  to  make  the  adjustment  retroactive  is 
based  on  rule  29  of  the  clerks’  agreement,  reading  as  follows : 

Grievances. — An  employee  who  considers  himself  otherwise  unjustly  treated 
shall  have  the  same  right  of  hearing  and  appeal  as  provided  above  if  written 
request  is  made  to  his  immediate  superior  within  seven  days  of  the  cause 
for  complaint. 

The  employees  contend  that  this  rule  has  no  application  in  a case 
of  this  character. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3463.— DOCKET  3776 

Chicago,  III.,  May  4,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Claim  of  the  employees  that  W.  B.  Simmons  should 
have  been  classified  as  a baggage  clerk,  and  that  his  rate  should 
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have  been  decreased  6 cents  an  hour  under  Decision  No.  147  (II, 
R.  L.  B.  133). 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  in  this  dispute  contains  the  following : 

Statement  of  facts. — Mr.  Simmons,  day  baggageman  and  depot  master  at 
Topeka,  Kans.,  is  assigned  from  7 a.  m.  to  11.30  a.  m.,  and  from  12.30  p.  m. 
to  4 p.  in.,  seven  days  a week. 

To  this  position  there  was  applied  under  Decision  No.  147,  effective  July 
1,  1921,  a decrease  as  set  up  in  section  4,  Article  II  of  that  decision.  The 
employees  contend  that  the  reduction  under  that  decision  should  have  been 
but  6 cents  an  hour. 

Employees'  position. — The  employees  contend  that  the  duties  of  the  position 
carried  as  station  baggageman  entitled  the  employees  to  a classification  of 
baggage  clerk  under  Decision  No.  147.  The  primary  duties  are  the  render- 
ing of  reports  of  various  kinds,  checking  baggage,  handling  cash  in  connection 
with  excess  baggage  shipments,  and  waiting  on  the  public.  There  is  no 
manual  work  actually  performed  except  in  emergency,  since  porters  are 
employed  for  the  handling  of  the  baggage.  We  are  unable  to  agree  with 
the  carrier  as  to  what  constitutes  clerical  work  in  a baggage  room. 

Carrier's  position. — Section  4,  Article  II  of  Decision  No.  147,  specifically 
mentioned  baggage-room  employees  and  provided  for  that  class  a decrease  of 
10  cents  an  hour.  In  view  of  the  evident  intent  of  the  decision,  coupled 
with  the  fact  that  Mr.  Simmons  is  assigned  and  classified  as  day  baggageman 
and  depot  master  at  Topeka,  his  duties  consisting  of  acting  as  depot  master, 
checking  and  handling  baggage,  handling  railroad  mail  to  and  from  baggage 
room  to  trains,  and  maintaining  only  records  in  connection  with  the  perform- 
ance of  duties  as  baggageman,  no  change  has  been  made  in  the  decrease 
applied,  as  such  work  does  not,  as  viewed  by  the  carrier,  constitute  clerical 
work.  A clerical  worker  is  defined  in  the  clerks’  agreement  as  one  who 
regularly  devotes  not  less  than  four  hours  a day  to  the  writing  and  calcu- 
lating incident  to  keeping  records  and  accounts,  rendering  bills,  reports,  and 
statements,  handling  correspondence,  and  similiar  work.  All  work  performed 
by  the  employee  on  this  position  is  in  connection  with  his  duties  as  depot 
master  and  baggageman,  and  he  does  not  regularly  devote  four  hours  to 
the  work  designated  in  the  rule  quoted. 

The  application  of  the  10-cent  decrease  set  up  in  section  4,  Article  II  of 
Decision  No.  147,  to  the  rate  of  this  position,  was  not  at  variance  with  the 
handling  accorded  under  previous  wage  orders,  but  was  in  comformity  with 
the  previous  handling  for  not  only  this  position,  but  all  other  positions  of 
a like  nature  performing  the  duties  and  carrying  the  classification  of  bag- 
gagemen. 

Decision. — The  rate  of  this  position  should  be  adjusted  under 
section  1,  Article  II  of  Decision  No.  147.  Retroactive  adjustment 
shall  be  made  accordingly. 


DECISION  NO.  3464.— DOCKET  3784 

Chicago,  III.,  May  4,  1925 

Brotherhood  of  Railway  Police  v.  Delaware,  Lackawanna  & Western  Rail- 
road Co. 

Question. — Claim  of  the  employees  for  compensation  at  the  rate  of 
time  and  one-half  for  service  performed  in  excess  of  10  hours  from 
July  1,  1922,  up  to  and  including  November  20,  1922. 

Statement. — This  claim  was  presented  on  behalf  of  26  patrolmen 
employed  by  this  carrier.  Claim  was  made  under  the  provisions  of 
Supplement  14  to  General  Order  No.  27.  The  26  employees  involved 
were  assigned  to  a 12-hour  shift  commencing  July  1, 1922,  continuing 
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to  and  including  November  20,  1922,  and  were  compensated  on  the 
pro  rata  basis  for  entire  service. 

The  carrier  states  that  the  application  of  Supplement  14  to  Gen- 
eral Order  No.  27  was  discontinued  prior  to  May  1,  1920;  that  rates 
of  pay  higher  than  those  provided  in  the  supplement  were  estab- 
lished and  no  protest  or  complaint  was  received  from  its  employees; 
that  this  organization  does  not  represent  the  majority  of  its  police 
department  employees;  that  there  is  no  schedule  or  agreement  gov- 
erning working  conditions  in  effect  for  this  class  of  employees;  and 
that  in  the  negotiations  for  a reduction  in  wages  prior  to  July  1, 
1921,  conferences  were  held  with  a committee  other  than  that  repre- 
senting this  organization. 

The  carrier  contends  that  under  the  circumstances  this  organiza- 
tion is  not  entitled  to  act  on  behalf  of  its  employees  in  presenting  its 
wages  or  working  conditions,  neither  has  it  any  right  under  the 
transportation  act,  1920,  to  bring  this  dispute  before  the  Railroad 
Labor  Board;  further,  that  the  board  is  without  power  or  jurisdic- 
tion to  entertain  or  determine  it. 

The  carrier  also  states  that  it  has  not  been  the  practice  to  pay  puni- 
tive rates  for  overtime  to  police  department  employees  either  prior  or 
subsequent  to  July  1,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3465.— DOCKET  3799 

Chicago,  III.,  May  4,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Messenger  Peregrin,  regu- 
larly assigned  to  service  between  Indianapolis  and  Michigan  City, 
Ind.,  should  be  paid  continuous  time  on  days  when  his  lay-over  at 
Michigan  City  is  less  than  one  hour. 

Statement. — Mr.  Peregrin  was  regularly  employed  as  messenger, 
running  between  Indianapolis  and  Michigan  City.  On  every  third 
day  he  doubles  back  from  Michigan  City  to  Indianapolis,  and  on 
the  first  and  second  days  he  lays  overnight  at  Michigan  City.  On 
the  days  that  he  doubles  back,  his  relief  period  at  Michigan  City 
is  often  less  than  one  hour. 

The  employees  contend  that  Mr.  Peregrin  is  entitled  to  continuous 
time  where  the  period  of  relief  does  not  exceed  one  hour.  The  intent 
of  continuous  time  where  the  interval  of  relief  is  less  than  one  hour 
is  carried  all  through  the  agreement,  as  is  evidenced  by  the  follow- 
ing rules : 

Rule  46.  Intermittent  service. — * * * Time  shall  be  counted  as  continu- 

ous service  in  all  cases  where  the  interval  of  release  from  duty  does  not  ex- 
ceed one  hour  * * *. 

Rule  74.  (b)  Regular  train  employees  working  during  lay-over  period. — 
* * * Time  shall  be  computed  from  the  time  reporting  for  duty  until  the 

time  released  from  duty  for  each  trip,  time  to  be  counted  as  continuous  when 
the  period  of  relief  does  not  exceed  one  hour. 
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Rule  76.  Short  turn-around  service — Train  employees  on  short  turn-around 
runs  shall  be  paid  overtime  for  all  time  actually  on  duty  each  month  in  ex- 
cess of  240  hours,  as  provided  in  rule  66.  Time  to  be  counted  as  service  time 
in  all  cases  where  the  interval  of  release  from  duty  at  any  point  does  not  ex- 
ceed one  hour : Provided,  That  the  minimum  service  time  allowance  shall  be 
computed  at  not  less  than  eight  hours  within  any  one  day. 

The  employees  also  contend  that  their  claim  for  continuous  time 
for  Mr.  Peregrin  is  fair  and  just,  that  it  is  obviously  unfair  to  re- 
lease an  employee  for  a period  of  less  than  one  hour  and  deduct  time 
from  his  pay,  and  that  therefore  he  should  be  paid  for  this  time. 

The  carrier  states  that  the  schedule  of  the  run  held  by  Messenger 
Peregrin  provides  a relief  in  excess  of  one  hour  at  Michigan  City, 
although  it  was  under  no  agreement  to  do  so,  and  that  on  the  partic- 
ular days  in  question  it  simply  happened  that  trains  were  late  so  the 
period  of  relief  was  less  than  one  hour. 

The  carrier  contends  that  rule  46  does  not  apply  to  train  em- 
ployees except  combination  employees  under  rule  69  who  are  treated 
according  to  office  rules,  but  the  service  performed  by  Messenger 
Peregrin  is  not  combination  service,  and  therefore  the  rule  is  not  ap- 
plicable. Rule  74  (b)  is  not  involved  in  the  dispute  as  it  applies  to 
regular  train  employees  working  during  their  lay-over  period,  and 
Mr.  Peregrin  did  not  work  during  his  lay-over  period.  Rule  76  ap- 
plies to  employees  in  turn-around  service  only,  and  Mr.  Peregrin  is 
not  employed  in  that  class  of  service.  It  is  admitted  that  upon  certain 
days  he  makes  a turn-around  trip,  but  it  is  claimed  that  the  board  in 
Decision  No.  240  (II,  R.  L.  B.  276),  sustained  the  position  of  the 
carrier  when  a run  of  this  character  was  not  turn-around  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3466. — DOCKET  3811 

Chicago,  III.,  May  If,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  regarding  rate  of  pay  of  position  of  chauffeur 
at  Enid,  Okla. 

Statement. — On  May  1,  1923,  the  carrier  instituted  motor  service 
at  Enid  in  place  of  horse-drawn  vehicles;  it  discontinued  six  posi- 
tions of  drivers  and  established  three  positions  of  chauffeurs.  One 
of  the  drivers’  positions  carried  a salary  of  $115  a month,  and  the 
others  $110  a month.  The  three  chauffeurs’  positions  were  rated  at 
$110  a month.  The  driver  rated  at  $115  a month  was  assigned  to  a 
money-delivery  wagon,  and  subsequent  to  the  change  the  duties  of 
this  position  were  divided  between  two  of  the  motor-driven  vehicles. 

The  claim  originally  presented  to  the  carrier  was  that  the  $5 
differential  attached  to  the  money  wagon  should  be  divided  be- 
tween the  two  new  positions  which  took  over  this  work.  As  pre- 
sented to  the  board  the  claim  on  behalf  of  these  employees  was  that 
the  rates  established  were  not  in  conformity  with  rule  82,  dealing 
with  the  rating  of  new  positions.  The  employees  admitted  that  the 


[No.  3468] 


DECISIONS 


843 


case  could  be  adjusted  upon  the  basis  of  their  original  contention, 
and  the  carrier  agreed  that  this  claim  would  be  considered  if  pre- 
sented to  it  in  conference. 

Decision . — The  dispute  is  remanded  for  conference  and  further 
negotiation  between  the  parties  hereto. 


DECISION  NO.  3467.— DOCKET  3722 

Chicago,  III.,  May  4,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Western  Maryland  Railway  Co. 

Question. — Claim  of  C.  A.  McBee,  hostler,  for  minimum  day  for 
firing  engine  No.  209  from  Hillen  to  Lawndale,  Md.,  to  haul  in  train 
No.  6,  the  engine  of  which  had  become  disabled  July  26,  1922. 

Statement. — The  following  is  quoted  from  the  submission: 

. Joint  statement  of  facts. — Mr.  McBee  is  the  hostler  at  Hillen.  On  the  morn- 
ing of  July  26,  1922,  the  engine  on  train  No.  6 was  disabled  at  Lawndale,  a dis- 
tance of  about  25  miles  from  Hillen,  and  Mr.  McBee  was  used  to  fire  an  extra 
engine  from  Baltimore  to  Lawndale  and  return,  bringing  in  train  No.  6. 

Mr.  McBee  went  to  work  at  7 a.  m.,  and  was  called  for  the  road  engine  at 
11  a.  m.  He  therefore  worked  4 hours  as  hostler  and  consumed  one  and  one- 
half  hours  going  to  Lawndale  and  return,  the  total  combined  service  consum- 
ing five  and  one-half  hours. 

As  the  rate  for  the.  hostler  was  higher  than  the  rate  for  the  fireman  on  train 
No.  6,  Mr.  McBee  was  allowed  the  higher  rate  for  the  full  eight  hours  for  five 
and  one-half  hours’  actual  service. 

Decision. — In  the  absence  of  specific  rule  covering  the  combina- 
tion service  performed  by  hostlers  the  Railroad  Labor  Board  decides 
in  this  particular  case  that  the  compensation  paid  was  correct. 


DECISION  NO.  3468.— DOCKET  3746 

Chicago,  III.,  May  4,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh  Railway  Co. 

Question. — Claim  of  C.  C.  Vibbard,  engineer,  for  100  miles,  on 
July  17,  20,  and  21,  1922,  and  claim  of  E.  E.  Hendricks,  fireman,  for 
100  miles,  on  July  17,  18,  19,  and  22,  1922,  on  account  of  yard  crews 
being  used  in  work-train  service  prior  to  the  starting  time  of  their 
regular  assignment,  which  service  Engineer  Vibbard  and  Fireman 
Hendricks  should  have  been  called  for. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Engineer  Vibbard  was  an  extra  engineer  working 
out  of  East  Salamanca,  N.  Y.,  which  supplies  the  extra  engineers  at  Bradford, 
Pa.;  Fireman  Hendricks  was  on  the  extra  list  at  Bradford.  The  claims  are 
presented  account  of  not  having  been  used  in  work-train  service  which  was 
performed  by  the  Bradford  yard  engines  on  the  various  dates  shown  in  the 
request. 

Employees ’ position. — On  the  dates  specified  in  the  claim  it  was  necessary 
to  use  a work  train  at  Bradford.  A yard  engine  crew,  regularly  going  on  duty 
at  12.45  p.  m.,  was  called  for  this  service,  going  on  duty  approximately  four 
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hours  in  advance  of  its  regular  starting  time.  For  this  four  hours’  service' 
the  crew  was  allowed  100  miles  in  work-train  service.  Engineer  Vibbard 
und  Fireman  Hendricks  were  first  out  on  the  extra  list,  and  as  the  work-train 
service  performed  was  clearly  extra  work  and  not  in  any  sense  yard  work, 
Engineer  Vibbard  and  Fireman  Hendricks  should  have  been  called  for  same 
in  accordance  with  schedule  rules  and  practices. 

Paragraph  (&),  Article  XXXVIII  of  the  engineers’  schedule,  and  para- 
graph (1),  Article  XXXVIII  of  the  firemen’s  schedule,  require  that  ‘‘extra 
engineers  and  firemen  will  be  run  first-in  first-out  ” at  all  points,  the  only 
exception  being  in  passenger  service,  when  the  senior  qualified  men  available 
are  to  be  called.  Article  XXXII  of  the  firemen’s  agreement  reads: 

“ All  extra  work  will  be  given  to  extra  firemen  in  preference  to  regularly 
assigned  men,  when  possible.” 

The  work  for  which  time  is  claimed  by  these  men  was  unquestionably  extra 
work,  and  the  regular  yard  crew,  called  to  start  work  approximately  four 
hours  before  the  regular  starting  time  to  perform  this  work,  was  allowed  an 
extra  day  at  work-train  rates.  Engineer  Vibbard  and  Fireman  Hendricks, 
were  both  extra  men  maintained  for  the  express  purpose  of  covering  extra 
work.  They  were  both  first  out,  and  in  accordance  with  schedule  rules,  prin- 
ciples, and  practices,  they  should  have  been  called.  The  carrier’s  original 
failure  to  call  them,  and  its  subsequent  declination  to  reimburse  them  for  time 
lost,  can  not  be  justified.  Therefore,  the  claims  as  presented  should  be  a) 
lowed. 

There  is  nothing  in  either  the  engineers’  or  firemen’s  schedules  that  justifies 
the  carrier’s  assuming  that  because  the  work-train  service  in  question  was  to 
be  performed  within  yard  or  switching  limits,  yard  engineers  and  firemen 
should  be  called  for  same.  It  would  be  just  as  reasonable  to  assume  that  if  a 
passenger,  pusher,  freight,  or  local-freight  run  was  established  in  a territory 
incidentally  in  yard  or  switching  limits,  the  work  thereon  would  be  confined 
to  yard  engineers  and  firemen. 

The  claim  made  by  the  carrier  in  stating  its  position  in  the  original  submis- 
sion to  the  board,  that  the  status  of  the  extra  men  referred  to  was  not  changed, 
is  untrue  and  ridiculous  because  these  men,  under  the  principle  of  the  first- 
in-first-out  rules  of  the  schedules  involved,  were  runaround  by  regularly  as- 
signed yardmen,  thus  they  were  deprived  of  a day’s  work  to  which  they  were 
clearly  and  justly  entitled.  In  the  original  submission  to  the  board  the  carrier 
sought  to  justify  its  action  in  this  respect  by  quoting  all  or  portions  of  certain 
combination-service  rules  of  the  respective  contracts.  These  rules  are  entirely 
foreign  to  the  issue  involved  in  the  claims  of  Engineer  Vibbard  and  Fireman 
Hendricks ; first,  because  the  yard  crew  that  was  used  to  perform  the  work  in 
question  was  not  paid  under  the  combination-service  rules,  but  was  paid  100 
miles  in  work-train  service,  separate  and  apart  from  the  day  allowed  in  the 
regular  yard  assignment ; and  secondly,  because  the  combination  rules  of 
neither  schedule  contemplate  that  yard  and  work-train  service  can  be  combined 
except  when,  during  the  course  of  a day’s  work  in  yard  service,  service  pay- 
ing road  rates  may  be  incidentally  performed,  in  which  event  the  high  rate 
will  apply  for  the  entire  day’s  work,  but  this  does  not  contemplate  or  permit 
the  performance  of  service  paying  road  rates  before  or  after  the  completion  of 
a day  in  yard  service  being  combined  with  the  yard  day  on  a continuous-time- 
service  basis. 

Carrier's  position. — A new  industry  was  being  erected  at  Foster  Brook  with- 
in the  Bradford  yard  limits,  and  also  within  the  switching  limits  of  the  Brad- 
ford yard  crew.  There  was  some  track  work  to  be  done,  but  on  account  of  the 
shopmen’s  strike  engines  for  work-train  service  could  not  be  provided.  The 
roadmaster  told  the  agent  at  Bradford  that  if  one  of  his  yard  crews  could 
perform  service  for  two  or  three  hours  a day  for  a number  of  days  in  succession 
the  construction  work  could  be  taken  care  of.  The  agent  made  arrangements 
with  one  of  the  yard  crews  to  go  to  work  earlier  than  the  regular  starting 
time,  but  neglected  to  give  them  the  48  hours’  notice  as  required  by  the  rule, 
and  for  this  failure  penalty  payments  were  made  to  the  crews  on  each  of  the 
days  the  crew  was  started  ahead  of  the  regular  time.  Subsequently  Engineer 
Vibbard,  who  claims  to  have  been  standing  first  out  at  West  Salamanca,  N.  Y., 
and  Fireman  Hendricks,  who  was  on  the  extra  list  at  Bradford,  submitted 
claims  for  runaround  on  the  theory  they  should  have  been  called  for  work-train 
service  and  that  a train  crew  should  have  been  sent  to  Bradford  for  the 
same  purpose. 
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It  is  the  opinion  of  the  carrier  that  the  only  error  which  occurred  was 
failure  to  give  the  yard  crew  the  48-hours’  notice,  and  that  there  was  no  obli- 
gation to  send  a train  and  engine  crew  to  Bradford  to  use  the  Bradford  yard 
engine  for  two  or  three  hours’  work  for  a succession  of  days.  The  status  of 
the  extra  men  was  not  changed  by  failure  to  give  the  48-hours’  notice;  there- 
fore they  lost  no  turn.  It  is  permissible  to  use  yard  crews  to  perform  work- 
train  service  within  the  established  switching  limits  under  the  provisions  of 
the  following  rules : 

“Article  XXVI  (a).— Except  as  provided  in  Article  XX,  paragraph  (&), 
yard  firemen  performing  two  or  more  differently  paid  classes  of  service  during 
the  day’s  work  will  be  paid  for  the  entire  service  at  the  highest  rate  applicable 
to  any  of  the  service  performed,  with  a minimum  of  one  day  for  the  combined 
service.  * * *”  (Firemen’s  agreement.) 

“Memorandum  No.  1 (18). — Except  as  provided  in  Article  XX,  paragraph 
(6),  engineers  in  yard  service  performing  two  or  more  differently  paid  classes 
of  service  during  a day’s  work  will  be  paid  for  the  entire  service  at  the  highest 
rate  applicable  to  any  of  the  service  performed,  with  a minimum  of  one  day 
for  the  combined  service.”  (Engineers’  agreement.) 

It  will  be  noted  that  this  error  occurred  through  a mistake  of  the  agent  in 
changing  the  starting  time  of  the  yard  crew.  He  thought  he  had  something 
fixed  up  satisfactory  to  the  men,  but  overlooked  the  fact  that  it  required  a 
48-hour  notice. 

Under  the  rule  governing  the  48-hour  notice,  we  consider  that  he  could 
apply  it  for  a series  of  days  and  then  change  back  to  the  other  arrangement. 
It  will  be  noted  that  the  yard  engine  performed  work  service  on  a few  days 
for  two  to  four  hours.  Had  it  been  possible  to  have  a regular  work  train,  no 
doubt  all  the  work  would  have  been  done  within  one  or  two  days  or  about  half 
the  time  that  was  consumed  in  this  manner. 

The  claim  is  based  on  the  fact  that  Engineer  Vibbard,  working  on  the  extra 
list  at  East  Salamanca,  had  been  sent  up  to  Bradford  and  with  an  extra  fire- 
man at  Bradford  manned  the  yard  engine,  and  that  a road  crew  was  sent  up 
from  East  Salamanca  to  Bradford,  a distance  of  18  miles,  for  the  purpose  of 
using  this  yard  engine  for  from  two  to  four  hours  a day  until  the  work  was 
done. 

We  do  not  think  that  is  obligatory  under  the  agreements  or  practices  for  the 
reasons  set  forth  in  our  position. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3469.— DOCKET  3747 

Chicago,  III.,  May  J),  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Buffalo,  Rochester  & Pittsburgh  Railway  Co. 

Question. — Claims  of  Engineer  C.  H.  Weeden  and  Fireman  Earl 
Davis,  September  2,  1922;  Engineer  Weeden,  September  3,  1922; 
Engineer  W.  V.  Jones  and  Fireman  R.  Montgomery,  September  1, 
1922;  Engineer  Jones  and  Fireman  C.  J.  Nye,  September  3,  1922; 
and  Engineer  Jones  and  Fireman  J.  C.  Goodlin,  September  5,  1922, 
for  a minimum  of  100  miles  in  freight  service  for  service  performed 
between  East  Salamanca,  N.  Y.,  and  Bradford,  Pa.,  100  miles  in 
pusher  service  between  Bradford  and  Bingham,  Pa.,  and  100  miles 
in  freight  service  between  Bradford  and  East  Salamanca;  and 
claim  of  Engineer  Weeden  for  100  miles  in  freight  service  between 
East  Salamanca  and  Bradford  and  100  miles  in  pusher  service  be- 
tween Bradford  and  Bingham,  September  5,  1922. 
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Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Bradford  is  a pusher  terminal  and  an  intermediate 
station  on  the  middle  division,  which  extends  from  East  Salamanca  to  Dubois. 
Bradford  is  located  16  miles  south  of  East  Salamanca,  and  pushers  operate 
out  of  Bradford  assisting  southbound  trains  to  Bingham.  The  foot  of  the 
hill  is  at  Howard,  Pa.,  4 miles  south  of  Bradford ; the  distance  from  Howard  to 
Bingham,  the  top  of  the  hill,  is  8 miles.  For  a period  during  the  shopmen’s 
strike  it  was  impossible  to  get  engines  started  from  Bradford,  and  on  the 
dates  in  question  engine  crews  were  run  from  East  Salamanca  for  use  to 
assist  southward  trains  from  Howard  to  Bingham  and  return. 

Employees'  position. — It  is  the  position  of  the  employees  that  it  was  improper 
to  assign  crews  out  of  Bradford  in  pusher  service  except  under  the  provisions 
of  a minimum  day,  which  would  have  been  applicable  to  regular  crews  that 
were  maintained  and  should  have  been  operated  out  of  that  terminal  on  the 
dates  in  question.  It  is  the  further  contention  of  the  employees  that  after  the 
pusher  service  had  been  completed  and  the  crew  returned  to  Bradford  pusher 
terminal  a new  day  should  have  started  when  reassigned  out  of  that  terminal 
in  other  service. 

Carrier’s  position. — For  intermittent  periods  during  the  shopmen’s  strike 
there  was  an  inability  to  get  engines  out  of  Bradford  to  assist  trains  at 
Bingham  Hill.  As  a consequence  it  was  necessary  to  start  assisting  engines 
from  East  Salamanca.  In  such  cases  they  were  either  run  light  or  coupled 
in  with  trains.  On  occasions  the  engines  were  left  at  Bradford  on  the  return 
trip  or  run  into  East  Salamanca.  The  engineer  and  firemen,  extra  men  called 
for  this  service,  were  paid  continuous  time  from  the  time  they  went  on  duty 
at  East  Salamanca  until  released  from  duty  at  East  Salamanca.  This  opera- 
tion required  the  running  of  the  pusher  crews  32  additional  miles,  the  round 
trip  between  East  Salamanca  and  Bradford,  to  assist  trains  8 miles  from 
Howard  to  Bingham. 

Claim  was  made  by  the  employees  that  there  was  an  obligation  on  the  part 
of  the  carrier  if  it  desired  to  operate  pusher  engines  from  East  Salamanca, 
to  abolish  Bradford  as  a terminal  for  pusher  crews,  and  that  until  such  ac- 
tion was  taken  the  engineers  and  firemen  run  out  of  East  Salamanca  were 
entitled  to  100  miles,  or  a day’s  pay,  for  the  16  miles  made  between  East  Sala- 
manca and  Bradford  on  the  southward  trip,  a minimum  of  a day’s  pay  for  the 
time  used  on  Bingham  Hill  and  an  additional  day’s  pay  for  the  16  miles  made 
returning  from  Bradford  to  East  Salamanca. 

In  so  far  as  the  East  Salamanca  men  who  performed  the  service,  were  con- 
cerned, the  issuance  of  a notice  or  lack  of  a notice  in  no  way  affected  their 
basis  of  pay.  They  actually  gained  by  being  provided  with  work,  due  to  the  in- 
terference with  the  operation  at  Bradford  terminal.  If  there  was  a man  as- 
signed to  pusher  service  at  Bradford  who  was  unfamiliar  with  the  situation, 
there  would  have  been  a reason  for  notifying  him  so  that  he  could  go  to  another 
terminal  and  exercise  his  seniority  rights  if  he  saw  fit  to  do  so ; if  there  is 
a possible  cause  for  grievance  it  would  be  with  the  man  who  was  deprived  of 
work,  and  not  with  those  men  who  made  the  claims  and  were  fully  paid  under 
the  provisions  of  the  schedule  rules  governing,  which  are  as  follows : 

“Art.  X (a).  Excepting  payments  under  rules  applying  to  work  performed 
at  initial  and  final  terminals,  and  to  final  terminal  delays,  all  arbitraries 
and  special  allowances  applying  to  road  service  other  than  passenger,  under 
rules,  regulations,  or  practices,  which  conflict  with  the  payment  of  single  time,, 
in  miles  or  hours,  from  the  time  required  to  report  for  duty  until  released  from 
duty  at  the  end  of  the  trip  shall  be  eliminated.  * * * 

“Art.  XI  (a).  In  all  classes  of  service,  other  than  passenger  (engineers’) 
firemen’s  and  helpers’  time  will  commence  at  the  time  they  are  required  to  re- 
port for  duty  and  shall  continue  until  the  time  the  engine  is  placed  on  the  des- 
ignated track  or  they  are  relieved  at  terminal.  All  advance-call-time  rules  are 
superseded,  and  the  management  may  designate  the  time  for  reporting  for 
duty.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3470.— DOCKET  3762 


Chicago,  III.,  May  4,  1925 


Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  for  27  constructive  miles  absorbed  for  conduc- 
tors operating  trains  Nos.  752,  753,  756,  and  763,  between  Chicago, 
111.,  Crystal  Lake,  and  Terra  Cotta,  111.,  daily,  except  Sunday,  from 
January  28,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  January  1,  1919,  assignments  were  as  follows: 

CONDUCTOR  NO.  1 


Train 

Departed 

Arrived 

Daily 

mileage 

754 

Williams  Bay,  6.15  a.  m 1 

Chicago,  11.10  a.  m 

92 

761 

Chicago,  2.59  p.  m 

Williams  Bay,  5.55  p.  m 

92 

Total j 

184 

Mileage  allowed 

184 

CONDUCTOR  NO.  2 


Crystal  Lake,  6.10  a.  m 

Terra  Cotta,  6.16  a.  m 

Terra  Cotta,  6.30  a.  m __ 

Crystal  Lake,  6.42  a.  m 

Crystal  Lake,  11.25  a.  m 

Chicago,  1.55  p.  m 

Chicago,  5.09  p.  m 

Crystal  Lake,  7.15  p.  m._ _ 

Total 

Mileage  allowed 

Immediately  prior  to  January  28,  1923,  the  assignments  were  as  follows : 

CONDUCTOR  NO.  1 


Train 

Departed 

1 

Arrived 

Daily 

mileage 

754 

761 

Williams  Bay,  5.45  a.  m _ . _ 

Chicago,  9.10  a.  m 

92 

92 

184 

184 

Chicago,  1.59  p.  m 

Williams  Bay,  7.10  p.  m 

Total 

Mileage  allowed 

CONDUCTOR  NO.  2 


753 

Crystal  Lake,  6.08  a.  m . 

Terra  Cotta,  6.18  a.  m 

3.3 

752 

Terra  Cotta,  6.30  a.  m 

Crystal  Lake,  6.40  a.  m.  . 

3.3 

756 

Crystal  Lake,  11.25  a.  m 

Chicago,  1.55  p.  m. . 

58 

53 

Chicaeo.  5.09  n.  m 

_ West  Chioaffo.  fi.04  tv  m 

30 

Total 

94.6 

Mileage  allowed 

150 

1 

CONDUCTOR  NO.  3 


West  Chicago,  7.45  a.  m 

Chicago,  8.45  a.  m 

Chicago,  11.25  a.  m 

Crystal  Lake,  1.50  p.  m . 

Crystal  Lake,  3.30  p.  m 

Terra  Cotta,  3.45  p.  m 

Terra  Cotta,  4p.  m 

Crystal  Lake,  4.10  p.  m 

Total 

Mileage  allowed 

848 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3470] 


Effective  January  28,  1923,  the  following  assignments  were  established : 
Trains  Nos.  752  and  753,  operating  from  Crystal  Lake  to  Terra  Cotta  and 
return,  were  assigned  to  a Wisconsin  division  conductor. 

Trains  Nos.  52  and  53,  operating  between  Chicago  and  West  Chicago,  were 
assigned  to  another  conductor. 

CONDUCTOR  NO.  1,»  GALENA  DIVISION 


Train 

Departed 

Arrived 

Daily 

mileage 

756 

Crystal  Lake,  11.25  a.  m.. 

Chicago,  1.55  p.  m 

58 

761 

Chicago,  2.59  p.  m 

Williams  Bay,  7 p.  m 

92 

Total..  . 

150 

Mileage  allowed 

150 

CONDUCTOR  NO.  2 2 


Williams  Bay,  5.35  a.  m 

Chicago,  9.10  a.  m. 

Chicago,  11.25  a.  m 

Crystal  Lake,  1.50  p.  m. 

Crystal  Lake,  3.30  p.  m 

Terra  Cotta,  3.45  p.  m 

Terra  Cotta,  4 p.  m 

Crystal  Lake,  4.10  p.  m 

Total . . 

Mileage  allowed 

1 Conductor  No.  1 alternates  with  conductor  No.  2. 

2 Conductor  No.  2 alternates  with  conductor  No.  1. 
8 Formerly  train  No.  763. 


92 

58 

3.3 

3.3 


156.6 

157 


The  changes  in  these  assignments,  effective  January  28,  1923,  were  made 
by  action  of  the  carrier  and  were  not  by  joint  agreement  with  the  employees. 

On  assignments  in  effect  January  1,  1919,  the  employees  were  allowed  com- 
pensation for  334  miles,  while  the  actual  miles  made  were  307. 

On  assignments  in  effect  January  28,  1923,  the  employees  wTere  allowed  com- 
pensation for  307  miles,  while  the  actual  miles  made  were  307. 

Claim  is  made  by  the  employees  for  constructive  mileage  absorbed,  based 
on  the  provisions  of  paragraphs  (c)  and  ( d ),  Article  IV  of  Supplement  25 
to  General  Order  No.  27,  and  question  and  answer  No.  46  of  Interpretation  1 to 
Supplement  25  to  General  Order  No.  27. 

Paragraphs  ( c ) and  ( d ),  Article  IV  of  Supplement  25,  read  as  follows: 

“(c)  Reductions  in  crews  or  increases  in  mileage  in  passenger  service  from 
assignments  in  effect  January  1,  1919,  shall  not  be  made  for  the  purpose  of 
offsetting  these  increases  in  wages,  but  nothing,  in  this  order  is  understood  to 
prevent  adjustment  of  runs  in  short  turn-around  and  suburban  service  that 
are  paid  under  minimum  rules  for  the  purpose  of  avoiding  payment  of  excess 
mileage  or  overtime  that  would  accrue  under  these  rules,  without  reducing 
the  number  of  crews.  Such  runs  may  be  rearranged,  extended,  or  have  mileage 
changed  by  addition  of  new  train  service ; separate  pools  or  assignments  may 
be  segregated  or  divided,  provided  that  crews  are  not  taken  off  or  reduced  in 
number.  Added  mileage  up  to  mileage  equaling  the  mileage  rate  divided  into 
the  guaranteed  daily  rate  does  not  change,  take  from,  or  add  to  the  mini- 
mum day’s  pay,  and  this  added  mileage  is  not  to  be  construed  as  ‘ increase 
in  mileage’  within  the  meaning  of  this  article. 

“(d)  For  the  purpose  of  avoiding  payment  of  excess  overtime  on  turn- 
around runs  in  passenger  service  when  any  part  or  leg  thereof  is  over  80  miles, 
the  railroads  will  be  privileged  to  rearrange  runs,  combine  pools  or  sets  of 
runs,  and  may  establish  interdivisional  runs  excepting  when  this  may  be  pro- 
hibited by  provisions  of  existing  agreements,  such  runs  to  be  paid  for  in 
accordance  with  the  mileage  schedules  of  this  order,  but  in  no  case  less  than 
the  combination  of  trip  rates  in  effect  at  the  date  of  this  order.” 

Question  46  and  answer  thereto  of  Interpretation  1 to  Supplement  25  reads 
as  follows : 

“ Question  4 6. — What  rearrangements  of  runs  are  permissible  under  these 
sections  ? 

“Decision. — (1)  Managements  and  committee  should  meet  this  question 
in  a spirit  of  equity  and  agree  upon  rearrangements  or  combinations  of  runs 
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for  the  purpose  of  reducing  excess  overtime  as  far  as  possible  and  to  equalize 
mileage,  provided  no  constructive  mileage  is  absorbed.  (2)  Where  all  crews 
involved  make  in  excess  of  the  mileage  constituting  a day,  mileage  may  be 
taken  from  one  crew  and  added  to  another,  if  by  so  doing  overtime  accruing 
under  former  assignments  can  be  reduced.  (3)  Turn-around  runs  may  be 
changed  to  straightaway  runs,  paying  not  less  than  the  minimum  day  in  each 
direction.  (4)  Interdivisional  runs  may  be  established  excepting  where  pro- 
hibited by  provisions  of  existing  agreements,  providing  constructive  mileage 
is  not  absorbed.  (5)  Short  turn-around  runs  may  be  combined  or  pooled 
with  long  straightaway  or  turn-around  runs,  providing  crews  are  not  reduced 
in  number  or  constructive  mileage  absorbed.” 

The  claim  of  the  employees  was  declined. 

Employees’  position. — The  employees  contend  that  the  carrier  violated  para- 
graphs (c)  and  (d),  Article  IV  of  Supplement  25  to  General  Order  No.  27 
and  question  46  and  answer  thereto  in  Interpretation  1 to  Supplement  25  to 
General  Order  No.  27,  by  rearranging  the  service,  January  28,  1923,  without 
conference  with  the  employees,  and  further  violated  these  sections  and  inter- 
pretations thereof  by  not  paying  for  27  constructive  miles  absorbed.  Claim 
is  made  for  27  constructive  miles  absorbed  for  each  day,  except  Sunday,  from 
January  28,  1923,  to  the  date  the  runs  are  rearranged  and  operated  as  formerly. 

Carrier’s  position. — It  has  for  many  years  been  the  practice  to  rearrange 
suburban  assignments  whenever  there  was  a change  in  the  time  table.  These 
changes  have  always  been  made  by  the  officers,  and  crew  sheets  have  been 
printed  prior  to  the  effective  date  of  the  new  time  table.  At  no  time  prior 
to  the  date  of  the  present  claim  have  the  employees  ever  taken  exception 
to  the  right  of  the  carrier’s  officers  to  make  such  reassignments  in  suburban 
service  without  conference  with  the  employees. 

Effective  with  the  time  table  dated  January  28,  1923,  at  which  time  the 
suburban  mileage  on  the  Galena  division  was  increased  45  miles,  certain 
changes  in  assignments  as  existed  January  27  were  made  in  order  to  take  care 
of  the  additional  train  mileage  with  the  same  number  of  crews  then  assigned 
and  without  the  necessity  of  adding  a crew.  The  changes  in  assignments 
against  which  the  employees  protest  are  as  indicated  in  the  joint  statement 
of  facts.  It  is  the  position  of  the  carrier  that  the  reassignment  of  runs, 
effective  January  28,  1923,  was  not  in  violation  of  the  provisions  of  para- 
graphs (c)  and  (d),  Article  IV  of  Supplement  25  to  General  Order  No.  27 
and  question  and  answer  No.  46  of  Interpretation  1 to  Supplement  25  to  Gen- 
eral Order  No.  27,  and  that  the  carrier  should  not  be  required  to  reestablish 
the  runs  as  in  effect  January  27,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

Conference  shall  be  held  between  the  representatives  of  the  car- 
rier and  of  the  employees  in  accordance  with  Interpretation  1 to 
Supplement  25  to  General  Order  No.  27  for  the  purpose  of  agreeing 
on  a reassignment  of  these  crews  and  if  agreement  is  not  reached 
the  dispute  may  be  handled  in  accordance  with  the  transportation 
act,  1920,  and  the  rules  of  the  board. 


DECISION  NO.  3471.— DOCKET  3831 

Chicago,  III.,  May  5,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& Eastern  Illinois  Railway  Co. 

Question. — Claim  of  Conductor  R.  Hill  and  crew  for  continuous 
mileage  or  overtime,  whichever  is  greater,  for  service  performed 
January  14,  1922,  on  a regular  assignment  between  Cypress,  111.,  and 
Thebes,  111.,  and  additional  trip  Thebes  to  Chaffee,  Mo.,  and  return. 
Claim  is  based  on  article  12  (a). 
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Statement. — The  following  is  quoted  from  the  submission : 

Statement  of  facts. — Conductor  R.  Hill  and  crew  were  regularly  assigned  to 
local-freight  service  between  Cypress  and  Thebes,  distance  32.7  miles.  On 
January  14,  1922,  this  crew  was  called  at  Cypress  for  7.30  a.  m.  for  regular 
assignment ; arrived  at  Thebes  1.30  p.  m. ; performed  switching  work  at  Thebes 
1.30  p.  m.  to  3.30  p.  m.  The  crew  left  Thebes  at  3.30  p.  m.  on  a secondary 
trip,  handling  train  to  Chaffee  and  return  to  Thebes,  distance  31.6  miles  for 
the  round  trip,  and  was  finally  released  at  Thebes  at  11  p.  m. 

The  crew  was  allowed  one  local  day  for  the  service  Cypress  to  Thebes  (32.7 
miles),  7.30  a.  m.  to  3.30  p.  in.,  and  allowed  7 hours  and  30  minutes  at  the  pro 
rata  through-freight  rate  for  the  secondary  trip  Thebes  to  Chaffee  and  return, 
as  the  hours  produced  greater  earnings  than  the  mileage. 

Claim  is  made  for  100  miles  at  local-freight  rates  for  trip  Cypress  to  Thebes 
and  for  7 hours  and  30  minutes  at  overtime  rate  for  secondary  trip  Thebes  to 
Chaffee  and  return. 

Article  12  (a),  covering  secondary  trip,  reads: 

‘'(a)  Crews  in  irregular  freight  service,  local  freight,  mixed  runs,  and  road 
switching  service,  also  including  road  crews  in  mine  service,  when  required  to 
make  an  auxiliary  or  secondary  trip  from  an  outside  tie-up  point,  other  than  a 
district  terminal,  after  the  end  of  a day  or  principal  trip,  where  no  other  pool 
crews  are  available,  will  be  paid  for  such  auxiliary  service  actual  miles  or 
hours,  computed  separately,  in  addition  to  the  minimum  day  or  performance  on 
their  regular  assignment  or  principal  trip,  or  as  continuous  miles  or  overtime, 
whichever  is  the  greater. 

“ Should  such  crews  or  a member  of  a crew  be  moved  to  a terminal  other 
than  their  regular  tie-up  point  and  are  released,  they  will,  when  again  called 
for  duty,  be  allowed  a minimum  day  or  actual  performance  in  excess  of  eight 
hours  or  100  miles,  until  they  reach  the  point  where  they  begin  their  regular 
assignment.” 

Article  6,  covering  basic  day  and  overtime,  reads : 

“(a)  In  all  road  service,  except  passenger  service,  100  miles  or  less,  eight 
hours  or  less  (straightaway  or  turn  around)  shall  constitute  a day’s  work. 
Miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rates,  provided : 

“(b)  On  runs  of  100  miles  or  less  overtime  will  begin  at  the  expiration  of 
eight  hours;  on  runs  of  over  100  miles  overtime  will  begin  when  the  time  on 
duty  exceeds  the  miles  run  divided  by  12%.  Overtime  shall  be  paid  for  on  the 
minute  basis,  at  a rate  per  hour  of  three-sixteenths  of  the  daily  rate. 

“(c)  Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

Employees'  position. — The  employees  contend  that  Conductor  Hill  and  crew 
are  entitled  to  one  day  at  local-freight  rates  and  7 hours  and  30  minutes 
overtime  at  three-sixteenths  of  the  daily  rate  for  the  entire  service  performed 
January  14,  1922,  under  paragraph  (a)  of  article  12  and  paragraphs  (a),  (b), 
and  (c)  of  article  6. 

Carrier's  position. — The  carrier  contends  that  in  paying  this  crew  as  out- 
lined in  the  statement  of  facts  it  was  properly  compensated  under  paragraph 
(a)  of  article  12,  the  schedule  rule  which  governs. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3472.— DOCKET  3849 

Chicago,  III.,  May  12,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Claim  of  H.  W.  Fraser  for  time  and  one-half  for 
service  performed  as  foreman  after  the  completion  of  the  work  on 
his  regular  assignment  as  helper,  January  7,  1921. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
employees  is  sustained. 


[No.  3472] 


DECISIONS 


851 


DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case.  The  position  of  the  contending  parties  is  set 
forth  herein,  as  follows : 

Question. — Claim  of  H.  W.  Fraser  for  time  and  one-half  for  service  per- 
formed as  foreman  after  the  completion  of  the  work  on  his  regular  assignment 
as  helper  January  7,  1921. 

Employees'  position. — On  the  date  in  question  Mr.  Fraser  was  regularly 
assigned  as  a helper  on  an  engine,  working  from  7 a.  m.  to  3 p.  m.  Two  or 
three  hours  before  his  crew  was  released  he  received  instructions  to  work  as 
„ foreman  of  a crew  on  the  same  date,  January  7,  1921,  from  3 p.  m.  to  11  p.  m. 
Mr.  Fraser  complied  with  the  aforesaid  instructions  and  received  pay  at  the 
foreman’s  pro  rata  rate  instead  of  pay  at  time  and  one-half,  which  was  claimed 
and  declined  by  the  carrier,  the  carrier  assigning  for  its  reason  the  fact  that 
Mr.  Fraser  was  an  extra  foreman  and  as  such  was  entitled  to  only  the  pro  rata 
rate  for  the  service  performed  on  the  shift  from  3 p.  m.  to  11  p.  m. 

The  employees  contend  that  Mr.  Fraser  was  entitled  to  pay  at  the  rate  of 
time  and  one-half  for  shift  from  3 p.  m.  to  11  p.  m. 

Carrier's  position. — Switchman  H.  W.  Fraser  was  regularly  assigned  as  helper 
on  an  engine  working  from  7 a.  m.  to  3 p.  m. ; he  was  also  an  extra  foreman. 
On  January  7,  1921,  he  worked  as  helper  on  this  regular  assignment  from  7 
a.  m.  to  3 p.  m.  Two  or  three  hours  prior  to  3 p.  m.  the  foreman  assigned  on 
the  3 p.  m.  to  11  p.  m.  shift  reported  sick.  Mr.  Fraser  was  used  as  foreman 
from  3 p.  m.  to  11  p.  m.  He  was  paid  eight  hours  at  the  pro  rata  rate  for 
service  as  helper  from  7 a.  m.  to  3 p.  m.,  and  eight  hours  at  the  pro  rata  rate 
as  foreman  from  3 p.  m.  to  11  p.  m.  The  carrier  contends  that  Mr.  Fraser 
was  properly  used  and  compensated  under  the  schedule  rules  applying. 

Paragraph  (c),  article  15  of  the  yardmen’s  agreement,  reads: 

“ In  filling  temporary  vacancies  for  foremen  for  less  than  15  days  (except  at 
Brazil),  the  senior  extra  foreman  working  as  a helper  on  a crew  will  fill  the 
temporary  vacancy  for  foreman  on  that  crew.  When  no  extra  foreman  helper 
on  a crew  the  vacancy  will  be  filled  by  an  extra  foreman  from  the  extra  board. 
If  no  extra  foreman  available  on  the  extra  board  the  senior  extra  foreman 
helper  from  the  crew  starting  to  work  nearest  the  regular  starting  time  of  the 
crew  on  which  vacancy  occurs  will  be  used ; provided,  when  it  is  known  that 
the  vacancy  will  continue  for  more  than  fifteen  days  it  will  be  bulletined  and 
filled  in  the  same  manner  as  provided  under  article  14  ( f )." 

There  was  no  extra  foreman  working  as  a helper  on  the  3 to  11  p.  m.  crew. 
There  was  no  extra  foreman  on  the  extra  board.  Mr.  Fraser  was  the  senior 
extra  foreman  helper  on  the  crew  starting  to  work  nearest  the  starting  time  of 
the  3 p.  m.  crew.  The  rule  made  it  obligatory  upon  the  management  to  use 
him  as  a foreman  on  the  3 p.  m.  to  11  p.  m.  shift. 

Paragraph  (a),  article  3 of  the  yardmen’s  agreement,  reads: 

“ Except  when  changing  off  where  it  is  the  practice  to  work  alternately 
days  and  nights  for  certain  periods,  working  through  two  shifts  to  change  off ; 
or  where  exercising  seniority  rights  from  one  assignment  to  another ; or  when 
extra  men  are  required  by  schedule  rules  to  be  used  (any  rules  to  the  contrary 
to  be  changed  accordingly),  all  time  worked  in  excess  of  eight  hours’  continuous 
service  in  a 24-hour  period  shall  be  paid  for  as  overtime,  on  the  minute  basis, 
at  one  and  one-half  times  the  hourly  rate.  This  rule  applies  only  to  service 
paid  on  an  hourly  or  daily  basis  and  not  to  service  paid  on  mileage  or  road 
basis.” 

The  management  contends  that  that  part  of  the  rule  reading,  “ or  when  extra 
men  are  required  by  schedule  rules  to  be  used,”  is  applicable  in  this  case,  for 
the  reason  that  that  part  of  paragraph  (c)  of  article  15  reading,  “if  no  extra 
foreman  available  on  the  extra  board,  the  senior  extra  foreman  helper  from 
the  crew  starting  to  work  nearest  the  regular  starting  time  of  the  crew  on 
which  vacancy  occurs  will  be  used,”  did  require  that  Mr.  Fraser  be  used.  It  is 
the  further  position  of  the  management  that  when  extra  men  are  used  on  more 
than  one  shift  in  a 24-hour  period,  such  service  being  in  accordance  with  the 
rules  governing  the  handling  of  extra  men  (as  in  this  case),  they  are  entitled 
to  only  the  pro  rata  rate  for  eight  hours’  service  on  each  shift. 

Mr.  Fraser  was  properly  used  and  compensated;  the  carrier  had 
no  other  alternative  but  to  use  him  in  accordance  with  the  rules  of 
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the  agreement  governing,  i.  e.,  paragraph  (<?),  article  15  of  the  yard- 
men’s agreement,  which  reads : 

In  filling  temporary  vacancies  for  foreman  for  less  than  15  days  (ex- 
cept at  Brazil),  the  senior  extra  foreman  working  as  a helper  on  a crew  will 
fill  the  temporary  vacancy  for  foremen  on  that  crew.  When  no  extra  foreman- 
helper  on  a crew  the  vacancy  will  be  filled  by  an  extra  foreman  from  thei 
extra  board.  If  no  extra  foreman  available  on  the  extra  board  the  senior 
extra  foreman-helper  from  the  crew  starting  to  work  nearest  the  regular 
starting  time  of  the  crew  on  which  vacancy  occurs  will  be  used;  provided, 
when  it  is  known  that  the  vacancy  will  continue  for  more  than  15  days 
it  will  be  bulletined  and  filled  in  the  same  manner  as  provided  under 
article  14  (f).  # 

The  evidence  submitted  states  that  there  was  no  extra  foreman 
working  as  a helper  on  the  3 p.  m.  shift  and  no  extra  foreman  on 
the  extra  board,  and  that  Mr.  Fraser  being  permanently  assigned  as  a 
helper  but  carrying  senior  seniority  as  foreman-helper  obligated  the 
carrier  to  use  him. 

The  board’s  decision  in  effect  abrogates  the  above-quoted  article 
of  the  agreement. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

The  yard  employee  involved  in  this  dispute  held  a regular  as- 
signment as  yard  helper  on  a shift  that  worked  from  7 a.  m.  to 
3 p.  m.  and  was  instructed  by  the  proper  official  of  the  carrier  to 
work  on  another  shift  as  foreman  from  3 p.  m.  until  11  p.  m.  on 
the  same  date.  He  was  not  an  extra  man  nor  did  he  exercise  seniority 
rights  from  one  assignment  to  another,  and  under  paragraph  (a), 
article  3 of  the  agreement,  quoted  in  the  dissenting  opinion,  he  is 
entitled  to  8 hours  at  one  and  one-half  times  the  hourly  rate  on  ac- 
count of  working  in  excess  of  8 continuous  hours  in  a 24-hour  period. 

The  board  in  Decisions  Nos.  1845  (IV,  R.  L.  B.  441),  2753  (Y, 
R.  L.  B.  875),  and  2754  (V,  R.  L.  B.  876)  has  sustained  the  claim 
of  the  employees  for  overtime  at  the  rate  of  time  and  one-half  where 
regularly  assigned  yard  employees  were  required  to  work  in  excess 
of  8 continuous  hours’  service  in  a 24-hour  period,  and  the  decision 
of  the  majority  of  the  board  in  the  present  case  (Docket  3849)  is  in 
accord  with  the  decisions  cited  and  the  language  of  the  rule  re- 
ferred to  above. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 


DECISION  NO.  3473.— DOCKET  3851 
Chicago,  III.,  May  5,  19.25 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Missouri-Kansas-Texas  Lines 

Question—  Request  that  the  carrier  be  directed  to  observe  the 
special  agreements  as  well  as  articles  7,  23,  and  45  of  Brotherhood  of 
Locomotive  Engineers’  contract,  and  articles  7,  38,  and  50  of  Broth- 
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erhood  of  Locomotive  Firemen  and  Enginemen’s  contract,  and  make 
payments  in  accordance  therewith  from  and  after  November  1,  1923. 
until  changed  by  mutual  agreement  or  by  order  of  the  Railroad 
Labor  Board,  in  connection  with  violation  of  schedule  resulting  from 
removing  terminal  from  Sedalia  to  New  Franklin  and  Lindale,  Mo. 

Statement. — Prior  to  November  1,  1923,  Sedalia  was  a terminal  on 
the  Missouri-Kansas-Texas  Lines.  On  November  1,  1923,  the  man- 
agement, contrary  to  the  wishes  and  against  the  protest  of  the  em- 
ployees concerned  in  engine  and  train  service,  discontinued  Sedalia 
as  a terminal  and  relocated  same  at  New  Franklin  and  Lindale. 
The  employees  concerned,  having  failed  in  their  efforts  to  retain  the 
terminal  at  Sedalia,  directed  the  attention  of  the  carrier  to  the  fact 
that  the  arrangement  proposed  would  result  in  violation  of  articles 
7,  33,  and  45  of  the  Brotherhood  of  Locomotive  Engineers’  contract 
and  articles  7,  38,  and  50  of  the  Brotherhood  of  Locomotive  Firemen 
and  Enginemen’s  contract ; also  an  agreement  i;i  effect  with  the  two 
organizations  relative  to  relieving  passenger  firemen  at  Mokane  and 
operating  passenger  engines  between  St.  Louis,  Mo.,  and  Sedalia, 
and  an  agreement  with  the  firemen  governing  their  operation  in 
freight  service  between  Baden,  Mo.,  and  New  Franklin. 

Protest  was  made  against  such  action,  and  failing  in  their  efforts  to 
secure  from  the  carrier  what  they  believed  to  be  a proper  observance 
of  the  schedule  rules  and  agreements,  the  employees  on  October  31, 
1923.  requested  that  the  conditions  remain  in  status  quo  pending 
submission  to  and  a decision  by  the  Railroad  Labor  Board,  but  the 
management  declined  to  conform  to  the  employees’  request  that  the 
matter  be  held  status  quo  and  also  declined  to  join  in  submitting  the 
-question  to  the  board. 

In  presenting  this  dispute  to  the  board  in  ex  parte  form,  under 
date  of  November  23,  1923,  the  organizations  representing  employees 
in  engine  service  directed  attention  to  and  quoted  articles  7,  33,  and* 
45  of  the  Brotherhood  of  Locomotive  Engineers’  contract  and  articles 
7,  38,  and  50  of  the  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men’s  contract,  as  well  as  the  special  agreements  referred  to  above; 
they  also  quoted  correspondence  exchanged  between  the  representa- 
tives of  the  employees  and  carrier.regarding  action  complained  of. 

In  its  answer  to  the  employees’  complaint,  the  carrier  filed  a state- 
ment with  the  board  wherein  it  denied  that  there  had  been  any  viola- 
tion of  schedule  rules  and  agreements,  and  supported  its  position  with 
a detailed  statement  on  the  various  questions  raised  by  the  employees 
in  connection  with  the  relocation  of  terminals.  The  position  of  the 
carrier  is,  in  effect,  that  having  endeavored  for  many  years  to  reach 
an  amicable  agreement  covering  questions  involved  in  this  dispute 
and  to  secure  the  benefit  of  the  economy  that  such  a rearrangement 
of  terminals  would  bring  about,  the  carrier  felt  that  the  location  of 
-operating  terminals  was  a managerial  question  and  that  no  seniority 
district,  real  or  imaginary,  has  a bearing  on  the  location  of  operating 
terminals  or  rates  of  pay  for  service  performed. 

Decision.-^ The  Railroad  Labor  Board  decided  in  Decision  No.  1976 
(IV,  R.  L.  B.  643)  that  changes  in  location  of  terminals  is  a matter 
that  addresses  itself  to  the  discretion  of  the  carrier.  The  rules  pro- 
wide  that  u The  railroad  will  designate  a home  terminal  for  each 
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crew  in  pool  freight  and  unassigned  service.”  This  the  carrier  has 
done. 

The  rules  governing  the  movements  or  payment  for  service  per- 
formed between  former  designated  terminals  should  be  modified  to 
conform  to  the  changes  in  designated  terminals,  and  the  board  directs 
that  the  carrier  and  the  employees  involved  in  this  dispute  confer 
for  the  purpose  of  establishing  necessary  changes  in  rules  to  properly 
meet  the  changed  terminal  arrangements. 


DECISION  NO.  3474.— DOCKET  3967 


Chicago , 111.,  May  5,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question . — Claim  of  J.  E.  Smith,  brakeman,  Dakota  division,  for 
way-freight  rate  of  pay  for  the  entire  trip,  July  8,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  July  8,  1923,  Brakeman  Smith,  with  Conduc- 
tor Barclay,  was  ordered  at  Huron,  S.  Dak.,  at  12.15  p.  m.,  to  make  up  his 
train,  and  he  departed  at  1.25  p.  m.  At  Aberdeen,  the  crew  placed  the  train 
on  the  Great  Northern  transfer ; and  also  placed  what  cars  it  had  for  tho 
Chicago,  Milwaukee  & St.  Paul  Railway  Co.  on  this  transfer  as  per  bulletin  in- 
structions. To  comply  with  these  instructions,  the  crew  was  required  to  run 
around  the  train,  pull  the  transfer,  set  out  the  oil  from  the  train,  and  then 
respot  the  cars  displaced  in  making  the  movement.  At  Oakes,  N.  Dak.,  the 
crew,  under  instructions  contained  in  the  same  bulletin,  was  required  to  pull 
the  Soo  Line  transfer  before  placing  the  oil.  The  crew  consumed  1 hour  at 
Aberdeen,  and  2 hours  and  35  minutes  at  Oakes  performing  this  service.  It 
claimed  the  way-freight  rate  and  was  allowed  the  through-freight  rate  of  pay. 

Employees'  position. — The  organization  contends  that  the  work  performed 
by  this  crew  is  station  switching,  under  rule  41  (b),  reading: 

“Through-freight  trains  required  to  do  station  switching  en  route,  including- 
the  placing  of  company  coal  in  elevated  chutes,  or  load  or  unload  way  freight, 
will  be  paid  way-freight  rates  for  the  entire  trip.” 

Therefore,  the  crew  is  entitled  to  the  rate  provided  in  the  rule,  as  claimed 
by  the  crew.  We  further  contend  th^t  the  instructions  issued  by  bulletin 
create  station  switching,  because  there  are  yards  at  these  points  where  the 
trains  are  ordinarily  yarded,  but  the  train  crews  are  not  permitted  to  leave 
their  trains  on  a designated  track  in  their  own  yard,  but  must  make  a de- 
livery to  the  transfer  track  on  another  railroad. 

Carrier's  position. — It  is  the  carrier’s  position  that  the  work  performed,  as 
outlined  in  the  joint  statement  of  facts,  was  not  such  as  required  the  payment 
of  the  way-freight  rate  of  pay. 

Rule  41  (&)  quoted  in  the  employees’  position  is  not  applicable  in  this  case 
for  the  reason  that  the  service  performed  by  this  crew  at  Aberdeen  and  Oakes 
was  not  station  switching  requiring  the  payment  of  the  way-freight  rate  of  pay. 

Paragraph  (c),  Article  VI,  of  Supplement  25  to  General  Order  No.  27,  pro- 
vides that  men  performing  more  than  one  class  of  service  in  a day  or  trip 
will  be  paid  for  the  entire  service  at  the  highest  rate  applicable  to  any  class 
of  service  performed.  The  provisions  of  the  third  paragraph  of  rule  36  (a), 
of  the  conductors  and  trainmen’s  schedule,  effective  November  16,  1922,  were 
made  to  conform  to  the  provisions  of  paragraph  (c),  Article  VI,  of  Supplement 
25  to  General  Order  No.  27,  above  referred  to. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons : 

Rule  41  (b)  of  the  agreement,  quoted  in  the  employees’  position, 
clearly  provides  that  through- freight  crews  required  to  do  station 
switching  en  route  will  be  paid  the  way-freight  rate  for  the  entire 
trip.  The  train  crew,  of  which  Brakeman  Smith  was  a part,  per- 
formed station  switching  at  Aberdeen  and  Oakes,  as  it  was  required 
to  switch  out  other  cars  that  were  standing  on  the  transfer  tracks 
before  it  could  put  the  cars  of  oil  on  the  transfer  track. 

The  decision  of  the  majority  of  the  board  is  not  in  accord  with 
the  provisions  of  rule  41  (b). 

W.  L.  McMenimen. 

E.  F.  Grable. 

SUPPORTING  OPINION 

The  majority  of  the  Railroad  Labor  Board  could  not  have  prop- 
erly done  otherwise  than  decide  this  case  in  favor  of  the  carrier 
by  denying  the  claim  of  the  employees,  for  the  reason  that  delivery 
by  a through-freight  crew  of  cars  in  its  train  to  a connecting  road 
by  placing  them  on  a transfer  track  is  not  station  switching,  and  as 
this  crew  did  not  load  or  unload  way  freight  or  do  other  work 
which  would,  under  the  provisions  of  rule  41  (b)  entitle  it  to  way- 
freight  pay,  it  was  properly  compensated  by  the  payment  of 
through-freight  rates. 

Horace  Baker. 

J.  H.  Elliott. 


DECISION  NO.  3475.— DOCKET  3968 

Chicago,  III.,  May  5,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Conductor  Butterfield  and  crew,  Madison 
division,  for  way-freight  rate  of  pay  for  the  trip  made  on  August  4, 
1923,  eight  hours’  straight  time  and  5 hours  and  55  minutes’  over- 
time. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Butterfield  and  crew,  regularly  as- 
signed to  pool-freight  service,  on  August  4 were  ordered  at  South  Janesville, 
Wis.,  to  go  to  Evansville,  Wis.,  and  return  to  South  Janesville,  switching  and 
loading  all  fair  stock,  and  switching  out  and  spotting  cars  to  be  picked  up  by 
trains  Nos.  578  and  591  the  following  day. 

Employees'  position. — The  employees  contend  that  the  work  done  by  Con- 
ductor Butterfield  and  crew  is  station  switching  and  should  be  paid  at  the 
highest  rate  for  the  service  performed,  based  on  rule  41  (&),  reading: 

“ Through-freight  trains  required  to  do  station  switching  en  route,  in- 
cluding the  placing  of  company  coal  in  elevated  chutes  or  load  or  unload  way 
freight,  will  be  paid  way-freight  rates  for  the  entire  trip.” 

The  employees  contend  that  inasmuch  as  it  is  not  denied  by  the  carrier  that 
this  work  is  station  switching  and  that  the  crew  performed  the  work  as 
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alleged,  no  matter  at  what  point  the  work  is  done  the  rate  will  apply  and 
govern. 

Carrier's  position. — It  is  the  carrier’s  position  that  the  service  performed  by 
Conductor  Butterfield  and  crew  was  not  performed  at  a station  en  route,  but 
was  performed  at  a turn-around  point,  and  that  as  such  it  was  not  com- 
pensated at  the  way-freight  rate  of  pay  prior  to  the  effective  date  of  Supple- 
ment 25  to  General  Order  No.  27  and  consequently  could  have  no  bearing  on  a 
contention  for  the  way-freight  rate  of  pay  for  the  trip  of  Conductor  Butterfield 
and  crew  on  August  4,  1923. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3476.— DOCKET  3969 

Chicago,  III.,  May  5,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Brakeman  D.  B.  Fowler  et  al.,  Madison  di- 
vision, for  compensation  at  way-freight  rate  for  service  performed 
July  27  and  28,  1923,  on  account  of  having  been  required  to  per- 
form station  switching  at  North  Tomah,  Wis. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Brakeman  Fowler  was  regularly  assigned  in 
through-freight  service  to  make  one  or  more  trips  from  Wyeville,  Wis.,  to  Elroy, 
Wis.,  to  Sparta,  Wis.,  and  return  to  Wyeville,  Wyeville  being  the  lay-over  point 
and  Sparta  a turn-around  point  of  the  regular  assignment.  On  July  27  and  28, 
1923,  the  crew  received  instructions  to  do  switching  at  North  Tomah ; it 
switched  out  old  loads  and  short  hauls,  placed  them  first  out  for  other  trains 
to  pick  up,  and  then  returned  to  Wyeville. 

Employees'  position. — The  employees  contend  that  the  work  performed  by  this 
crew  is  station  switching,  based  on  the  following  rules : 

“Rule  41.  (&)  Through-freight  trains  required  to  do  station  switching  en 
route,  including  the  placing  of  company  coal  in  elevated  chutes,  or  load  or 
unload  way  freight  will  be  paid  way-freight  rates  for  the  entire  trip.” 

“Rule  36.  (a)  * * * Men  performing  more  than  one  class  of  road  serv- 

ice in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate  ap- 
plicable to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

The  employees  further  contend  that  it  is  admitted  this  work  is  station  switch- 
ing and  therefore  should  be  paid  at  the  highest  rate  for  the  entire  trip. 

Carrier's  position. — It  is  the  carrier’s  position  that  the  service  performed 
at  North  Tomah  was  at  a turn-around  point  and  not  a point  en  route,  and  con- 
sequently that  rule  41  (&)  is  not  applicable ; further,  that  the  service  performed 
at  North  Tomah,  a turn-around  point,  would  not  have  been  paid  at  the  way- 
freight  rate  of  pay  prior  to  the  effective  date  of  Supplement  25  to  General 
Order  No.  27,  and  therefore  rule  36  (a),  quoted  in  the  employees’  position,  is 
not  applicable. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3477.— DOCKET  3975 

Chicago,  III.,  May  5,  1925 

Switchmen’s  Union  of  North  America  v.  Louisville  & Nashville  Railroad  Co. 

Question. — Claim  of  S.  B.  Walls,  R.  R.  Wood,  and  J.  D.  Douglas, 
Birmingham,  Ala.,  for  classification  and  compensation  as  switch 
tenders  instead  of  crossing  flagmen. 
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Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3478.— DOCKET  3996 

Chicago,  III.,  May  5,  1925 

Switchmen’s  Union  of  North  America  v.  St.  Joseph  Union  Depot  Co. 

Question. — Has  the  St.  Joseph  Union  Depot  Co.  the  right  to  arbi- 
trarily reduce  wages  of  switchmen  under  the  guise  of  a reclassifica- 
tion of  the  service  performed? 

Statement. — The  following  is  quoted  from  the  submission: 

Employees’  position. — The  switch  tenders  employed  by  the  St.  Joseph  Union 
Depot  Co.  are  required  to  perform  the  duties  of  switchmen ; that  is,  they  are 
required  to  couple  and  uncouple  cars,  pick  up  and  set  out  cars  with  the  in 
and  out  bound  road  engines,  and  double  over  baggage  or  mail  cars.  Previous 
to  the  issuance  of  supplement  16  to  General  Order  No.  27  this  work  was  done 
by  Burlington  switchmen.  Under  decision  of  Railway  Board  of  Adjustment 
No.  3,  United  States  Railroad  Administration,  these  switch  tenders  were 
granted  switchmen’s  rates  and  were  so  paid  until  October  16,  1920.  At  that 
time  the  superintendent  issued  an  order  that  the  switch  tenders  would  not 
be  required  to  do  any  drawhead  work.  Nothing  was  said  about  reducing  the 
salary  of  these  men  and  no  bulletin  was  posted  to  this  effect.  The  order  pro- 
vided that  the  yardmasters  would  handle  the  work  formerly  done  by  switch 
tenders.  As  this  entailed  additional  work  for  the  yardmasters  without  extra 
compensation,  they  complained  to  the  superintendent,  who  then  issued  verbal 
instructions  that  the  switch  tenders  should  perform  any  and  all  duties  pre- 
scribed by  the  yardmasters,  with  penalty  of  dismissal  from  service  for  insub- 
ordination if  they  refused  to  perform  said  service.  From  October  16,  1920, 
to  the  present  time  these  men  have  been  performing  the  duties  of  switchmen 
and  have  been  compensated  at  the  switch  tender’s  rate  of  pay. 

It  is  the  contention  of  the  employees  that  the  St.  Joseph  Union  Depot  Co. 
was  not  within  its  rights  in  arbitrarily  reducing  the  wages  of  these  switch- 
men under  the  guise  of  reclassifying  them,  and  that  inasmuch  as  they  are 
still  performing  the  same  service  as  previous  to  October  16,  1920,  they  should 
be  compensated  at  the  switchmen’s  rates  and  paid  back  time  covering  the 
period  of  this  so-called  reclassification. 

Carrier's  position. — The  St.  Joseph  Union  Depot  Co.  consists  of  a station 
and  about  2 miles  of  switch  track.  It  performs  no  switching  of  its  own, 
and  does  not  undertake  to  perform  any  for  any  of  the  carriers.  The  Burling- 
ton performs  switching  for  itself  and  for  the  Rock  Island.  The  other  carriers 
perform  their  own  switching.  The  instructions  to  switch  tenders  are  to 
confine  themselves  strictly  to  switch  tender’s  duties,  and  the  Burlington  at 
the  time  this  was  put  into  effect  arranged  to  have  its  assistant  yardmaster 
perform  any  duties  that  might  come  up  which  were  formerly  performed  by 
these  switch  tenders.  From  12  o’clock  midnight  until  morning  there  are 
only  a few  trains  through  the  depot.  It  is  more  like  a way  station  on  the 
main  line,  and  there  is  very  little  to  be  done.  The  same  thing  applies  at 
the  time  the  station  master  is  off  duty  between  10  a.  m.  and  8 p.  m. 
With  most  of  the  trains  they  have  cited  in  which  this  switch  tender  works, 
it  is  a matter  of  understanding  that  the  Burlington  switch  crew  is  there  and 
takes  care  of  the  work. 

Decision. — No.  If  the  carrier  requires  the  employees  in  question 
to  do  switching  they  should  have  the  switchman’s  rate  of  pay  for 
the  days  for  which  such  service  is  performed.  If  they  are  not 
required  to  do  switching,  they  are  properly  compensated  at  the  rates 
of  pay  established  for  switch  tenders. 

56122—26 55 
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DECISION  NO.  3479.— DOCKET  3999 

Chicago , III.,  May  5,  1925 

Switchmen’s  Union  of  North  America  v.  Atlanta  Joint  Terminals 

Question. — Request  for  reinstatement  and  pay  for  time  lost  by 
Switchman  J.  Sadler,  dismissed  December  6,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3480.— DOCKET  3966 

Chicago,  III.,  May  6,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  J.  DeVaul  and  W.  C.  Jaehnal,  trainmen, 
Northern  Iowa  division,  for  additional  compensation  for  trip  Elmore, 
Minn.,  to  Burt,  Iowa,  and  return,  May  12,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Brakemen  DeVaul  and  Jaehnal,  regularly  assigned 
to  trains  operating  between  Eagle  Grove  and  Fox  Lake,  Iowa,  daily  except 
Sunday,  on  May  12,  1923,  on  their  trip  from  Fox  Lake  to  Eagle  Grove,  were 
instructed  to  go  to  Elmore,  pick  up  stock,  Elmore  to  Burt  (outside  of  the 
territory  of  their  regular  assignment),  and  then  continue  on  regular  assign- 
ment from  Burt  to  Eagle  Grove. 

Employees'  position. — The  employees  contend  that  this  trip  was  made  out- 
side of  the  territory  covering  the  regular  assignment  and  that  the  employees 
are  therefore  entitled  to  extra  compensation  under  the  provisions  of  rule  43, 
reading  as  follows : 

“ 43.  Mileage  outside  of  regular  assignment. — Men  on  assigned  runs  will 
receive  additional  compensation  for  all  mileage  made  outside  of  their  runs ; 
such  extra  mileage  will  be  used  to  make  up  the  3,000-mile  guaranty  only. 
Running  a train  under  changed  designation  over  the  same  route  of  regular 
run,  not  to  apply  under  this  rule.  * * 

The  employees  further  contend  that  inasmuch  as  this  crew  was  not  under 
the  3,000-miles  guaranty  but  under  the  2,600-mile  guaranty,  it  is  entitled 
to  the  mileage  made  on  the  side  trip  in  addition  to  all  miles  made  on  its 
regular  assignment. 

Carrier's  position. — It  is  the  carrier’s  position  that  rule  43,  quoted  in  the 
employees’  position,  is  not  applicable  in  circumstances  of  this  kind. 

The  provisions  of  rule  43,  conductors  and  trainmen’s  schedule,  effective 
November  16,  1922,  are  identical  with  the  provisions  of  rule  63,  conductors 
and  trainmen’s  schedule,  effective  January  1,  1917.  Rule  64,  schedule  effective 
January  1,  1917,  provided  for  conductors  and  trainmen  being  paid  additionally 
for  actual  miles  or  time  for  side  trips  made  during  the  progress  of  a regular 
trip.  In  negotiating  the  schedule  of  Nevemeber  16,  1922,  the  provisions  of 
this  rule  were  eliminated  as  a result  of  the  application  of  paragraph  ( a ), 
Article  X,  of  Supplement  25  to  General  Order  No.  27,  which  reads,  in  part, 
as  follows : 

“ Excepting  payments  under  rules  applying  to  work  performed  at  initial 
and  final  terminals,  and  to  final  terminal  delays,  all  arbitraries  and  special 
allowances  applying  to  road  service  other  than  passenger,  under  rules,  regu- 
lations, or  practices  which  conflict  with  the  payment  of  single  time,  in  miles 
or  hours,  from  the  time  required  to  report  for  duty  until  released  from  duty 
at  the  end  of  the  trip  shall  be  eliminated.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 
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DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case  for  the  reason  that  the  crew  involved  was  used  on  a 
side  trip  during  the  course  of  its  regular  assignment,  and,  therefore, 
under  the  provisions  of  rules  in  effect,  the  claim  can  not  be  justified. 

The  action  of  the  carrier  in  compensating  this  crew  by  allowing 
payment  from  time  required  to  report  for  duty  at  initial  terminal 
until  relieved  at  final  terminal,  for  miles  or  hours,  whichever  was 
the  greater,  was  the  only  correct  basis  that  could  be  used,  and  is  sup- 
ported by  paragraph  (a)  of  Article  X of  Supplement  25  to  General 
Order  No.  27,  which  became  effective  coincident  with  the  granting 
of  payment  for  overtime  at  one  and  one-half  times  the  regular  rate 
in  freight  service.  The  paragraph  reads  as  follows : 

(a)  Excepting  payments  under  rules  applying  to  work  performed  at  initial 
and  final  terminals  and  to  final  terminal  delays,  all  arbitraries  and  special 
allowances  applying  to  road  service  other  than  passenger,  under  rules,  regu- 
lations, or  practices  which  conflict  with  the  payment  of  single  time,  in  miles 
or  hours,  from  the  time  required  to  report  for  duty  until  released  from  duty 
at  the  end  of  the  trip,  shall  be  eliminated. 

On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals 
the  practices  in  regard  to  character  of  work  permissible  or  duties  required  at 
terminals  are  not  to  be  extended. 

Prior  to  the  issuance  of  Supplement  25  to  General  Order  No.  27 
an  agreement  existed  between  the  carrier  and  the  employees  which 
allowed  miles  or  hours  for  side  trips  made  in  addition  to  the  regular 
assignment,  which  was  superseded  by  paragraph  (a)  of  Article  X, 
above  quoted,  with  which  the  schedule  of  wages  of  this  carrier  was 
made  to  and  does  conform. 

Horace  Baker. 

Samuel  Higgins. 

SUPPORTING  OPINION 

The  brakemen  involved  in  this  dispute  were  regularly  assigned  to 
freight  service  operating  between  Eagle  Grove  and  Fox  Lake,  and 
on  the  date  in  question  they  were  instructed  to  go  to  Elmore,  which 
was  a point  outside  of  their  regular  assigned  territory  and  pick  up 
stock,  after  which  they  completed  their  regular  assignment. 

These  brakemen  are  entitled  to  the  additional  compensation 
claimed  by  the  employees  under  rule  43  of  the  agreement  and  under 
the  well-established  principle  of  not  using  regularly  assigned  crews 
outside  of  their  assigned  territory  without  allowing  them  addi- 
tional pay  therefor.  Rule  43  reads  as  follows : 

Men  on  assigned  runs  will  receive  additional  compensation  for  all  mileage 
made  outside  of  their  runs ; such  extra  mileage  will  be  used  to  make  up  the 
3, 000-mile  guaranty  only.  Running  a train  under  changed  designation  over 
the  same  route  of  regular  run  not  to  apply  under  this  rule. 

The  board  has  promulgated  the  following  decisions  in  which  they 
sustained  the  claim  of  the  employees  for  additional  compensation 
when  crews  were  used  outside  of  their  regular  assigned  territory,, 
namely,  Decisions  No.  1469  (III,  R.  L.  B.  1072) ; No.  2759  (Y,  R.  L. 
B.  880) ; No.  2930  (VI,  R.  L.  B.  204) ; No.  2931  (VI,  R.  L.  B.  207) ; 
No.  2932  (VI,  R.  L.  B.  209)  ; No.  2933  (VI,  R.  L.  B.  211) ; No.  3193 
(VI,  R.  L B 534)  • 
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The  decision  of  the  majority  of  the  board  in  sustaining  the  claim 
of  the  employees  in  this  dispute  is  justified  under  the  provisions  of 
rule  43  of  the  agreement  as  well  as  the  principle  that  is  well  estab- 
lished wherein  crews  are  allowed  additional  pay  when  used  out  of 
their  assigned  territory. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3481.— DOCKET  4032 

Chicago , III.,  May  6 , 1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Julius  Duffena  and  Cecil  Rosenberger,  fire- 
men, Ashland  division,  for  compensation  at  the  deadhead  rate  ac- 
count of  deadheading  from  Casper,  Wyo.,  to  Ironwood,  Mich.,  when 
released  from  temporary  service  on  the  Wyoming  division. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
.denied. 


DECISION  NO.  3482.— DOCKET  4033 

Chicago,  III.,  May  6,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Request  that  a hostler  be  assigned  at  Sleepy  Eye, 
Minn.,  in  accordance  with  the  provisions  of  paragraph  (/),  rule  46, 
firemen’s  schedule,  effective  April  1,  1920 — application  of  Decision 
No.  2021.  (IV,  R.  L.  B.  731.) 

Decision. — A joint  check  shall  be  made  of  the  number  of  engines 
hostled  in  any  12-hour  period  at  Sleepy  Eye;  when  this  joint  check 
shows  that  seven  or  more  engines  are  hostled  during  any  12-hour 
period  a hostler  shall  be  employed  there.  For  the  purpose  of  this 
check  an  engine  will  be  counted  whenever  hostled  and  placed  in  the 
roundhouse,  but  will  not  be  counted  twice  unless  it  enters  the  engine 
terminal  twice  within  the  12-hour  period. 


DECISION  NO.  3483.— DOCKET  4044 

Chicago,  III.,  May  6,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Inter- 
national-Great Northern  Railroad  Co. 

Question. — Claim  of  H.  H.  Holland  and  M.  J.  Ewing,  brakemen, 
for  seven  days  each  account  not  having  been  used  on  pile  driver 
May  26  to  June  1,  inclusive,  1923. 

Statement. — The  submission  contained  the  following: 

Employees'  position. — On  May  26,  1923,  a work  train  was  put  on  by  the 
carrier  in  pile-driver  service  using  a conductor  and  bridgeman  as  flagman 
instead  of  brakeman  as  provided  for  in  the  agreement  between  the  Order  of 
Railway  Conductors  and  Brotherhood  -of  Railroad  Trainmen  and  the  Inter- 
national-Great Northern  Railroad  Co. 
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The  company  violated  the  articles  of  agreement  when  they  declined  to 
assign  brakemen  to  this  service  in  accordance  with  the  agreement. 

Section  A,  article  32,  reads  in  part  as  follows : 

“(1)  Trainmen  will  be  assigned  by  five-day  bulletin  to  regular  local-freight 
service,  regular  coal-mine  service,  regular  main-line  mixed-train  service,  reg- 
ular branch-line  service,  through-freight  service  between  Sellers  and  Gal- 
veston, pilot’s  position  Fort  Worth,  and  to  work-train  service  as  indicated 
below.  ' 

“(5)  Work  trains  assigned  for  a period  of  6 days  or  longer  will  be 
bulletined.  When  work  trains  are  assigned  for  a period  of  30  days  or 
less  they  shall  be  considered  as  temporary  work  trains.  Any  trainman  accept- 
ing such  temporary  service  will  not  be  permitted  to  displace  other  trainmen 
who  are  on  bulletin  runs.  Work  trains  assigned  for  over  30  days  will  be 
considered  as  regular  work  trains.” 

Article  34  reads  as  follows : 

“ Full  crews. — Conductors  will  not  be  required  to  take  out  regular  or 
irregular  trains  without  full  crews ; and  none  but  qualified  conductors  will 
be  permitted  to  run  such  trains.” 

Carrier's  position. — In  1923  the  International-Great  Northern  Railroad  Co. 
purchased  a self-propelling  pile  driver.  The  engineer  on  this  pile  driver  is 
a regular  pile-driver  engineer.  A qualified  train  conductor  is  placed  in  charge 
of  the  pile  driver  in  so  far  as  its  movements  from  the  bridge  where  it  is 
working  to  a side  track  for  the  purpose  of  getting  out  of  the  way  of  passing 
trains  are  concerned.  Whenever  this  driver  moves  from  one  job  to  another, 
it  is  moved  in  a freight  train.  Long  runs  by  the  pile  driver  over  the  road 
are  not  attempted. 

We  have  never  used  brakemen  for  flagmen  on  this  pile  driver ; neither 
have  we  used  a locomotive  engineer  or  locomotive  fireman  to  handle  the 
machine.  This  machine  has  been  in  use  now  for  almost  a year  and  has 
been  operated  very  successfully  by  manning  it  with  a qualified  train  conductor. 
There  is  no  necessity  whatever  for  putting  brakemen  on  this  machine  and 
to  do  so  would  really  defeat  the  purpose  for  which  the  machine  was  purchased. 
There  is  nothing  in  the  agreements  between  the  organization  and  the  railroad 
which  would  require  that  the  railroad  place  brakemen  on  this  machine. 

The  carrier  considers  the  claim  as  unjust  and  petitions  the  board  to  sustain 
its  contention  in  the  matter. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3484.— DOCKET  4045 

Chicago , III.,  May  6,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Inter- 
national-Great Northern  Railroad  Co. 

Question. — Claim  of  Albert  Chapman,  brakeman,  for  600  miles 
account  not  having  been  used  to  protect  trains  Nos.  1 and  2 between 
Houston,  Tex.,  and  Galveston,  Tex.,  February  22,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3485.— DOCKET  4046 

Chicago,  III.,  May  6,  1925 

Brotherhood  of  Railroad  Trainmen  v.  International-Great  Northern  Rail- 
road Co. 

Question. — Claim  of  J.  J.  Cain  and  J.  L.  Tubbs,  brakemen,  for 
time  lost  on  February  21,  22,  and  23,  1923. 
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Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  February  20,  1923,  there  was  in  service  on  the 
San  Antonio  division  a work  train  in  charge  of  Conductor  Lewis  with  Brake- 
men  Cain  and  Tubbs  assigned ; a pile-driver  crew  in  charge  of  Conductor  Mc- 
Murray  with  Brakemen  F.  L.  Chatham  and  L.  L.  Hall  assigned.  The  pile  driver 
in  charge  of  Conductor  McMurray  was  taken  out  of  service  and  Brakemen 
Chatham  and  Hall  displaced  Brakemen  Cain  and  Tubbs,  which  necessitated 
the  displaced  brakemen’s  deadheading  to  San  Antonio  for  service.  These 
brakemen  arrived  at  San  Antonio,  Tex.,  on  train  No.  1 on  February  20  and 
reported  for  service  about  10  a.  m.  of  the  21st,  No.  1 of  the  20th  having  arrived 
at  10.20  p.  m. 

When  the  pile  driver  was  pulled  off  a chain-gang  crew  was  added  to  the  serv- 
ice and  Conductor  McMurray  assigned.  Conductor  McMurray’s  turn  left 
San  Antonio  at  8 a.  m.,  February  21,  manned  by  two  brakemen  from  the  extra 
board,  Brakemen  Cain  and  Tubbs  having  been  marked  up  on  that  crew  as  it  was 
supposed  they  would  assign  themselves  to  through-freight  service.  When  they 
reported  for  duty  at  10  a.  m.,  February  21,  they  selected  through-freight  serv- 
ice and  were  placed  on  Conductor  McMurray’s  crew,  having  been  marked 
up  on  that  crew  when  it  was  placed  in  service.  Conductor  McMurray  returned 
to  San  Antonio  on  the  night  of  the  23d  and  again  went  out  on  the  24th  with 
Brakemen  Cain  and  Tubbs  on  the  run. 

Paragraph  3,  Section  A of  article  32  of  agreement  between  the  International- 
Great  Northern  Railroad  Co.  and  the  Order  of  Railway  Conductors  and  Brother- 
hood of  Railroad  Trainmen,  effective  July  15,  1920,  reads  as  follows: 

“ (3)  When  a trainman  vacates  a run  of  his  own  accord,  or  is  deprived  of  a 
run  through  no  fault  of  his  own,  he  will  be  marked  up  as  laying  off  waiting 
assignment  until  such  time  as  he  chooses  a run  to  which  his  seniority  entitles 
him.” 

Employees'  position. — The  employees  contend  that  Brakemen  Gain  and  Tubbs 
were  displaced  at  distant  terminal  and  deadheaded  to  San  .Antonio,  arriving  on 
train  No.  1 at  10.20  p.  m.  and  having  in  mind  provisions  of  the  agreement — 
namely,  paragraph  3,  Section  A,  article  32 — which  is  quoted  in  the  joint  state- 
ment of  facts,  did  not  report  for  duty  until  10  a.  m.,  February  21,  and  found 
that  the  crew  dispatcher  had  assigned  them  to  Conductor  McMurray’s  car, 
which  left  San  Antonio  at  8 a.  m.,  using  extra  brakemen. 

Brakeman  J.  L.  Tubbs  was  desirous  of  being  assigned  to  Conductor  J.  E. 
Williamson’s  car  and  Brakeman  J.  J.  Cain  to  Conductor  R.  A.  Webb’s  car,  as 
there  were  junior  men  on  these  assignments.  On  account  of  the  provisions  of 
article  32,  as  named,  Brakemen  Cain  and  Tubbs  are  making  claim  for  three 
days’  time. 

The  employees  also  contend  that  as  long  as  Brakemen  Cain  and  Tubbs  were 
assigned  to  Conductor  McMurray’s  car  in  violation  of  the  section  referred  to 
above,  they  should  have  been  called,  as  they  were  at  their  known  addresses, 
thus  preventing  the  loss  of  time  which  is  claimed. 

Carrier's  position. — The  carrier  contends  that  any  time  lost  by  Brakemen 
Cain  and  Tubbs  was  due  to  their  failure  to  report  on  their  arrival  at  San 
Antonio  at  10.20  p.  m.  on  February  20.  When  the  pile  driver  was  pulled  off 
there  was  placed  in  service  a chain-gang  crew  with  Conductor  McMurray  in 
charge.  It  was  necessary  to  assign  two  brakemen  to  this  run,  and  it  would 
have  been  the  two  oldest  extra  men  in  service. 

At  the  time  the  car  was  placed  on  Brakemen  Tubbs  and  Cain  could  not  be 
assigned  for  the  reason  that  they  had  not  reported,  in  line  with  paragraph 
3,  section  A,  of  article  32,  which  provides  that  employees  will  be  marked  up  as 
laying  off  until  such  time  as  they  report  for  duty.  While  the  crew  dispatcher 
did  mark  Brakemen  Cain  and  Tubbs  up  on  Conductor  McMurray’s  crew,  and 
manned  the  crew  with  extra  men,  showing  these  two  men  as  laying  off,  a strict 
compliance  with  the  rule  referred  to  above  was  not  made — which  the  rail- 
road admits — but  this  did  not  cause  any  loss  of  time  to  Brakemen  Tubbs 
and  Cain.  Had  the  noncompliance  with  the  above  rule  caused  the  loss  of 
time,  as  claimed  in  this  case,  the  carrier  would  be  willing  to  reimburse  the 
employees  for  the  time  lost. 

The  manner  in  which  the  matter  should  have  been  handled  is  as  follows : 
When  the  crew  was  added  to  chain-gang  service  and  Conductor  McMurray 
assigned,  the  two  oldest  extra  brakemen  on  the  board  should  have  been  assigned 
with  Conductor  McMurray  and  Brakemen  Tubbs  and  Cain  marked  up  on  the 
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board  as  laying  off  until  such  time  as  they  reported  for  duty.  Conductor 
McMurray’s  crew  having  been  assigned  and  left  San  Antonio  at  8 a.  in.  of 
February  21,  would  have  had  the  two  youngest  regular  brakemen  assigned  to 
his  car,  and  Brakemen  Tubbs  and  Cain,  having  reported  at  10  a.  m.,  two 
hours  after  Conductor  McMurray’s  car  had  been  assigned  and  left  San  Antonio, 
it  would  have  been  necessary  for  them  to  have  displaced  the  two  youngest 
regular  assigned  brakemen.  This  act  would  have  caused  them  to  displace  the 
two  men  who  had  been  assigned  to  Conductor  McMurray’s  crew,  and,  of  course, 
they  would  have  had  to  remain  in  San  Antonio  until  such  time  as  Conductor 
McMurray’s  crew  returned  to  that  point. 

it  would  have  worked  out  just  the  same  had  a strict  compliance  with  the 
rule  as  quoted  in  the  joint  statement  of  facts  been  made  as  it  did  in  the  way 
in  which  it  was  handled.  Under  these  circumstances  the  carrier  did  not  con- 
sider that  the  claim  was  proper  and  declined  to  allow  the  same. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3486.— DOCKET  3718 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  emploj^ees  that  the  positions  of  yard 
clerks  at  Columbus,  Ohio,  formerly  held  by  T.  D.  Johnson  at  the 
rate  of  $130.40  a month  and  J.  D.  Miller  at  the  rate  of  $122.76  a 
month,  should  be  reestablished,  and  that  G.  G.  Goff,  E.  E.  Knighton, 
and  R.  G.  Wolfe  should  be  compensated  at  the  rate  of  these  posi- 
tions for  the  work  they  have  performed  thereon  since  January  16, 
1922. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3487.— DOCKET  3730 


Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  E.  C.  Watts,  messenger, 
should  have  been  permitted  to  exercise  his  seniority  over  junior 
employees  under  rule  18  when  the  established  starting  time  of  his 
position  was  changed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3488.— DOCKET  3731 

Chcago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  W.  J.  Burrier  should  be 
reinstated  to  the  position  of  outside  value  clerk  at  St.  Joseph,  Mo., 
from  which  position  he  was  demoted  on  March  1,  1925,  and  that  he 
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should  be  compensated  the  difference  in  salary  of  that  position  and 
the  position  he  has  held  since  that  date. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  W.  J.  Burrier  shall  be  rein- 
stated to  the  position  of  outside  value  clerk,  but  without  compensa- 
tion for  the  difference  in  rates  of  pay  of  that  position  and  the  posi- 
tion he  has  held  since  that  date. 


DECISION  NO.  3489.— DOCKET  3750 

Chcago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  International-Great  Northern  Railroad  Co. 

Question. — Claim  of  the  employees  that  Lloyd  Wylie  should  be 
compensated  for  all  service  performed  in  excess  of  eight  hours  a 
day  at  the  overtime  rate  from  August  10,  1921,  to  December  31,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  Lloyd  Wylie 
shall  be  compensated  for  all  service  performed  in  excess  of  eight 
hours  a day  at  the  overtime  rate  from  August  19,  1921,  to  December 
31,  1922,  and  that  this  award  shall  be  credited  against  overpay- 
ment for  the  same  period  resulting  from  Decision  No.  147  (II, 
R.  L.  B.  133)  not  having  been  applied.  If  there  is  any  residue,  pay- 
ment shall  be  made  to  the  said  Lloyd  Wylie. 


DECISION  NO.  3490.— DOCKET  3754 

Chicago,  III,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  J.  W.  Mulvaney,  employed 
as  messenger  on  the  Milwaukee-Ishpeming  route  operating  over 
the  Chicago  & North  Western  Railway,  should  be  paid  for  42  hours 
and  35  minutes  continuous  time  from  the  time  he  left  his  home  ter- 
minal at  Milwaukee,  Wis.,  March  12,  until  he  arrived  at  that  point 
on  March  13. 

Statement. — Mr.  Mulvaney  is  employed  as  regular  messenger  on 
the  Milwaukee-Ishpeming  route  operating  over  the  Chicago  & North 
Western  Railway.  On  March  12  he  left  Milwaukee  on  train  No. 
123,  and  on  account  of  a snowstorm  his  train  was  annulled  at  Es- 
canaba,  Mich.,  for  the  night,  which  point  was  not  his  regular  ter- 
minal. On  March  13  he  reported  for  train  No.  216  at  Escanaba  and 
arrived  at  Milwaukee  at  8.35  p.  m.  the  same  day. 

The  employees  state  that  Mr.  Mulvaney  left  his  home  terminal  at 
Milwaukee  on  his  regular  run  on  March  12  and  arrived  at  Esca- 
naba at  1.25  a.  m.  on  March  13.  He  was  notified  by  the  conductor 
that  the  train  was  annulled  and  that  all  the  crew  Avould  return  to 
Milwaukee  on  train  No.  216  at  10.20  a.  m.  the  same  day. 
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The  employees  also  state  that  Mr.  Mulvaney  was  not  released  at  Es- 
canaba;  that  he  was  not  under  any  special  instruction  from  his  su- 
perior officer,  but  was  placed  in  the  position  of  exercising  his  own 
judgment;  and  that  there  was  only  one  thing  for  him  to  do — be 
guided  by  the  movements  of  the  train.  He,  therefore,  proceeded 
to  his  home  terminal  on  the  first  available  train  and  turned  in  his 
time  slip  for  continuous  time,  but  payment  for  the  time  he  laid  over 
at  Escanaba  was  declined. 

The  employees  contend  that  Mr.  Mulvaney  is  entitled  to  continu- 
ous time  under  rule  67  of  the  agreement  from  the  time  he  left  his 
home  terminal  at  Milwaukee  until  he  returned  to  that  terminal, 
which  rule  reads  as  follows: 

Train-service  employees  delayed  en  route  may  be  relieved  from  duty.  If 
relieved,  instructions  will  be  given  to  proceed  to  terminal  where  services  are 
next  required  and  all  t me  will  be  counted  as  continuous  service  till  arrival 
at  such  designated  terminal. 

The  employees  also  contend  that  when  a run  is  put  on,  a home 
terminal  and  an  away-from-home  terminal  are  established  for  it — 
and  in  this  case  Milwaukee  and  Ishpeming,  Mich.,  were  the  termi- 
nals of  the  run  to  which  Mr.  Mulvaney  was  assigned — that  rule  67 
was  written  for  the  purpose  of  protecting  men  on  their  regular 
assigned  runs  and  that  if  the  carrier  can  designate  any  convenient 
point  as  a temporary  terminal  the  rule  is  of  no  further  use. 

The  carrier  states  that  it  did  not  make  any  deduction  from  the 
salary  of  Mr.  Mulvaney  during  the  period  of  this  unexpected  lay- 
over, but  that  on  the  contrary  he  enjoyed  added  lay-over  and  rest  at 
the  carrier’s  expense  and  was  under  full  pay  during  such  intervals; 
that  he  not  only  expects  full  pay  for  the  lay-over  period  but  like- 
wise desires  to  create  a claim  for  overtime  growing  out  of  an  unex- 
pected lay-over  and  idle  period  for  which  he  received  full  pay. 

The  carrier  contends  that  rule  67  of  the  agreement  does  not  require 
the  carrier  to  instruct  messengers  to  proceed  to  either  one  of  their 
usual  terminals,  which  is  an  obvious  impossibility  in  most  cases 
where  traffic  is  interrupted ; . that  under  the  rule  the  duty  of  the 
carrier  is  to  instruct  the  messenger  to  proceed  to  a terminal  where 
services  are  next  required. 

The  carrier  also  contends  that  rule  67  does  not  specify  and  was 
not  intended  to  refer  to  regular  terminals  of  messengers,  and  that 
had  there  been  any  such  intention  the  rule  would  have  so  stated ; that 
the  rule  is  most  specific  in  stating  that  instructions  will  be  given  to 
proceed  to  “terminal  where  services  are  next  required,”  which  obvi- 
ously means  any  terminal  where  the  services  of  the  messengers  are 
next  required. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3491.— DOCKET  3773 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  of  the  employees  that  B.  H.  Gosnell,  who  was 
formerly  employed  as  receiving  clerk  at  Baltimore,  Md.,  and  who 
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was  dismissed  on  July  30,  1923,  be  reinstated  with  compensation  for 
the  wage  loss  sustained. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request 
for  the  reinstatement  of  B.  H.  Gosnell  is  denied. 


DECISION  NO.  3492.— DOCKET  3774 

Chicago , III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  A.  C.  Wells,  employed  as 
messenger  helper,  should  be  reimbursed  for  the  wage  loss  sustained 
on  account  of  having  been  suspended  for  15  days. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3493.— DOCKET  3779 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question.— Claim  of  the  employees  that  Clarence  Schriner  should 
have  been  allowed  full  pay  at  the  rate  of  the  position  held  by  Mr. 
Dotson  for  relieving  him  for  five  days  commencing  April  1,  1923. 

Statement. — Mr.  Schriner  is  employed  as  a stubstitute  or  extra 
employee  at  Albuquerque,  N.  Mex.,  and  on  April  1, 1923,  Mr.  Dotson, 
who  was  working  on  position  No.  13,  took  a leave  of  absence  for 
five  days.  Mr.  Schriner  worked  during  the  five  days  that  Mr.  Dot- 
son  was  off  but,  as  he  did  not  work  a full  8-hour  period,  he  was  only 
paid  for  the  actual  hours  worked,  as  follows:  April  1,  3 hours  and 
45  minutes;  April  2,  5 hours  and  30  minutes;  April  3,  4 hours; 
April  4,  3 hours ; and  April  5,  6 hours  and  30  minutes. 

The  employees  contend  that  Mr.  Schriner  should  have  been  al- 
lowed eight  hours  a day  at  the  rate  of  the  position  held  by  Mr. 
Dotson,  and  request  is  made  that  he  be  so  compensated  for  the 
period  from  April  1 to  April  5,  1923,  inclusive. 

The  carrier  states  that  Mr.  Schriner  was  formerly  in  its  employ,, 
but  that  his  services  were  discontinued  in  January,  1922,  through 
a reduction  in  force,  and  that  since  that  time  he  was  offered  and 
accepted  such  work  as  a substitute  employee  as  was  from  time  to 
time  available.  The  carrier  further  states  that  when  Mr.  Dotson 
was  off  duty  from  April  1 to  April  5,  1923,  Mr.  Schriner  was  offered 
such  work  as  the  carrier  had  for  him,  and  that  during  that  period, 
as  there  was  no  necessity  for  employing  him  a full  day,  he  was  paid 
for  the  actual  time  worked. 

The  carrier  contends  that  there  is  no  contract,  expressed  or  im- 
plied, that  it  should  employ  Mr.  Schriner  for  8-hour  periods,  or 
that  he  was  in  fact  a bona  fide  employee. 
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Decision. — The  Railroad  Labor  Board  denies  the  claim  of  the 
employees. 


DECISION  NO.  3494.— DOCKET  3800 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question.— Claim  of  the  employees  that  H.  J.  Mapes,  messenger, 
should  be  reimbursed  for  the  wage  loss  sustained  on  account  of 
having  been  suspended  from  his  run  one  round  trip. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3495.— DOCKET  3802 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  C.  D.  Terrell  should  be 
assigned  to  the  position  of  messenger  running  between  Marshall, 
Tex.,  and  Alexandria,  La.,  on  the  Texas  & Pacific  railway  and  com- 
pensated the  difference  in  the  salary  of  that  position  and  the  position 
held  by  him  since  June  24,  1923. 

Statment. — During  July,  1922,  Mr.  Terrell  was  assigned  as  joint 
train  baggageman  and  messenger  on  a run  operating  over  the  Texas 
& Pacific  Railway  and  was  barred  from  service  on  that  line  by  Texas 
& Pacific  officials  for  what  was  alleged  to  have  been  an  insubordinate 
action  and  unbecoming  language  to  an  official  in  connection  with 
features  arising  out  of  the  shopmen’s  strike.  The  express  company 
took  no  part  in  the  controversy  nor  did  it  seek  to  embarrass  the  com- 
plainant in  any  way;  on  the  contrary  it  at  once  transferred  him  to 
a run  operating  over  the  lines  of  the  Louisville  & Nashville  Railroad 
said  to  be  better  than  the  run  from  which  he  was  displaced.  Practi- 
cally a year  later,  or  to  be  exact,  in  June,  1923,  this  messenger  sought 
to  again  establish  himself  on  the  Texas  & Pacific  Railway  through 
the  exercise  of  seniority  under  rule  18  applicable  to  other  than  train- 
service  employees  and  wdiich  manifestly  has  no  connection  with  the 
rule  governing  train-service  employees.  Rule  52  of  the  agreement 
under  the  heading  “ changing  starting  time,”  and  reading,  “ Regular 
assignments  (except  in  train  service)  shall  have  a fixed  starting  time, 
and  the  regular  starting  time  shall  not  be  changed  without  at  least 
36  hours’  notice  to  the  employees  affected,”  is  most  positive  support 
that  rule  18,  under  the  caption  “ changing  starting  time,”  can  apply 
only  to  positions  recognized  by  the  rules  as  having  a fixed  starting 
time. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


868 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3497] 


DECISION  NO.  3496.— DOCKET  3803 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  that  Carl  Heyne  should  be  paid  for  time  lost 
between  December  28,  1921,  and  April  4,  1922,  under  Decision  No. 
1813.  (IV,  R.  L.  B.  369.) 

Statement. — Mr.  Heyne  was  discontinued  from  the  service  of  the 
carrier  on  December  28,  1921,  in  a reduction  in  force,  and  junior  em- 
ployees were  retained.  This  resulted  in  a dispute  being  submitted  to 
the  Railroad  Labor  Board  which  the  board  decided  by  Decision  No. 
1813,  promulgated  May  23,  1923,  reading  as  follows : 

Decision. — The  Railroad  Labor  Board  decides  on  the  evidence  presented  in 
this  case  that  C.  E.  Heyne  shall  be  permitted  to  exercise  his  seniority  to  the 
position  held  by  a junior  employee,  and  that  he  shall  be  compensated  for  time 
lost  from  December  28,  1921,  until  he  is  assigned  to  a position,  less  any 
amount  that  may  have  been  earned  by  him  during  that  period  in  other  em- 
ployment. ( Supra. ) 

Pursuant  to  receipt  of  this  decision  Mr.  Heyne  was  permitted  to 
<exercise  his  seniority  and  the  carrier  agreed  to  compensate  him  for 
the  wage  loss  sustained  other  than  during  the  period  December  28, 
1921,  to  April  4,  1922.  The  refusal  is  based  upon  the  fact  that  when 
investigation  was  being  made  to  determine  the  amount  of  the  wage 
loss  Mr.  Heyne  stated  that  during  the  period  in  question  he  was  at 
borne  taking  care  of  his  mother  who  was  sick. 

The  employees  contend  that  Mr.  Heyne  should  be  paid  the  time 
lost  during  this  period,  that  he  sought  employment  but  was  unable 
to  find  it,  and  that  he  attended  his  mother  only  when  he  was  not 
seeking  employment. 

The  carrier  contends  that  it  is  inconceivable  that  Mr.  Heyne  could 
not  have  procured  employment  during  this  period  had  he  sought  it, 
and  that  if,  as  Mr.  Heyne  claims,  it  was  necessary  for  him  to  remain 
at  home  to  attend  his  mother  he  could  not  have  worked,  and  the 
period  should  not  be  taken  into  account  in  determining  the  amount 
of  his  wage  loss. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3497.— DOCKET  3804 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  J.  E.  Hicks  should  be 
compensated  for  the  difference  in  the  rate  of  pay  of  the  positions  of 
transfer  clerk  and  that  of  tractor  driver  between  June  1,  1921,  and 
June  1,  1923. 

Statement. — Prior  to  May  1,  1921,  Mr.  Hicks  was  employed  as 
transfer  clerk  at  Atlanta,  Ga.,  at  a salary  of  $137.64.  On  May  1, 1921, 
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this  position  was  abolished,  and,  by  the  exercising  of  his  seniority 
rights,  Mr.  Hicks  secured  the  position  of  tractor  driver  at  a salary 
of  $117.34  a month.  Mr.  Hicks  drove  the  tractor  regularly  for  one 
month,  or  until  June  1,  1921,  on  which  date  he  was  again  assigned  to 
transfer  work,  but  was  continued  at  the  salary  of  the  position  of 
tractor  driver. 

The  employees  contend  that  when  Mr.  Hicks  was  returned  to 
transfer  work  he  assumed  the  duties  of  the  position  he  formerly 
occupied,  and  that  it  is  an  injustice  to  require  him  to  perform  this 
service  at  a rate  of  pay  $20  a month  less  than  he  formerly  received. 

The  carrier  contends  that  Mr.  Hicks  did  not  perform  the  duties 
for  which  he  was  formerly  paid  $137.64  a month ; that  when  he  was 
reassigned  to  transfer  work  on  June  1,  1921,  he  was  a transfer 
helper  ; and  that  the  salary  is  in  conformity  with  the  service  rendered. 

Decision. — Basing  its  decision  on  the  evidence  in  this  case,  the 
Railroad  Labor  Board  decides  that  the  claim  of  the  employees  is 
sustained. 


DECISION  NO.  3498.— DOCKET  3876 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  A.  Kubley,  engineer,  for  compensation  under 
the  held-away-from-home-terminal  rule,  August  18,  1922. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — On  August  17,  1922,  Engineer  Kubley,  who  was  an 
extra  engineer  working  on  an  extra  job,  was  tied  up  at  Stambaugh,  Mich.,  at 
7.15  p.  m.,  and  was  notified  at  the  time  he  was  relieved  that  he  should  dead- 
head back  to  Escanaba,  Mich. 

The  first  train  out  of  Stambaugh,  with  direct  connection  for  Escanaba,  was 
train  No.  122,  which  operates  between  Watersmeet.  Mich.,  and  Powers,  Mich., 
and  connects  at  the  latter  point  with  train  No.  113  which  operates  into  Es- 
canaba, and  Engineer  Kubley  deadheaded  on  this  train,  leaving  Stambaugh  on 
August  18  at  6 p.  m.  For  this  service  Engineer  Kubley  claimed  6 hours  and 
45  minutes’  pay  under  the  held-away-from-home-terminal  rule: 

Employees'  position. — The  employees  contend  that  Engineer  Kubley  is  en- 
titled to  6 hours  and  45  minutes’  p^y  under  rule  35  of  the  engineers’  schedule, 
which  reads  as  follows : 

“ Held-away-from-home  terminals. — Engineers  in  pool-freight  and  in  unas- 
signed service  held  at  other  than  home  terminal  will  be  paid  continuous  time 
for  all  time  so  held  after  the  expiration  of  16  hours  from  the  time  relieved  from 
previous  duty  at  the  regular  rate  per  hour  paid  them  for  the  last  service  per- 
formed. If  held  16  hours  after  the  expiration  of  the  first  24-hour  period,  they 
will  be  paid  continuous  time  for  the  next  succeeding  eight  hours,  or  until  the 
end  of  the  24-hour  period,  and  similarly  for  each  24-hour  period  thereafter. 
Should  an  engineer  be  called  for  duty  after  pay  begins,  time  will  be  computed 
continuously,  provided  that  if  overtime  accrues  on  the  trip  that  portion  of  the 
overtime  due  to  starting  pay  at  the  expiration  of  the  16-hour  period  instead 
of  at  the  time  actually  required  to  report  for  duty  shall  be  paid  at  the  pro  rata 
rate  in  order  that  time  and  one-half  time  for  overtime  will  not  be  so  applied  as 
to  increase  the  rates  paid  for  time  growing  out  of  the  held-away-form-home-ter- 
minal  rule. 

“ For  the  purpose  of  applying  this  rule  the  railroad  will  designate  a home 
terminal  for  each  crew  in  pool-freight  and  in  unassigned  service.” 
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Carrier's  position. — It  is  the  position  of  the  carrier  that  Engineer  Kubley 
was  not  held  at  other  than  the  home  terminal,  and  that  therefore  the  provisions 
of  rule  35  of  the  schedule  are  not  applicable,  and  he  is  not  entitled  to  com- 
pensation as  claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances cited  in  this  particular  case  the  claim  of  the  employees 
is  sustained. 


DECISION  NO.  3499.— DOCKET  3877 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Engineer  A.  Smith  and  Fireman  G.  Olson 
for  continuous  time  from  7.05  a.  m.,  February  22  until  6.15  p.  m. 
February  24,  1922,  based  on  the  provisions  of  rule  3 (b)  of  the 
schedule  agreement. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts.-- Engineer  Smith  and  Fireman  Olson,  assigned  to 
short  turn-around  passenger  runs  Nos.  216  and  217,  operating  daily,  except 
Sunday,  between  Ishpeming  and  Escanaba,  Mich.,  and  compensated  therefor 
under  the  provisions  of  rule  3 (ft)  of  the  engineers  and  firemen’s  schedule, 
reported  for  duty  on  train  No.  216,  February  22,  1922,  at  7.05  a.  m.  and  de- 
parted from  Ishpeming  at  7.50  a.  m.  They  arrived  and  were  released,  subject 
to  call,  at  Escanaba,  the  turn-around  point,  at  12  o’clock  noon.  On  account  of 
a snow  blockade,  train  No.  217  on  February  22,  Nos.  216  and  217  on  February 
23,  and  No.  216  on  February  24,  were  annulled.  Therefore,  instead  of  return- 
ing to  Ishpeming  on  train  No.  217  on  February  22,  these  men  were  called 
February  24  to  report  for  duty  at  1.15  p.  m.  for  train  No.  217,  and  were  re- 
leased at  Ishpeming  at  6.15  p.  m.  the  same  date.  The  distance  from  Escanaba 
to  Ishpeming  is  64.8  miles. 

For  the  above  service  these  men  were  paid  on  the  basis  of  a minimum  day 
in  each  direction  between  Ishpeming  and  Escanaba,  instead  of  under  the 
provisions  of  rule  3 ( ft ) of  the  engineers  and  firemen’s  schedule,  reading : 

“ Basis  of  day  and  overtime  passenger  service. — Engineers  on  short  turn- 
around passenger  runs,  no  single  trip  of  which  exceeds  80  miles,  including 
suburban  and  branch-line  service,  shall  be  paid  overtime  for  all  time  actually 
on  duty,  or  held  for  duty,  in  excess  of  eight  hours  (computed  on  each  run 
from  the  time  required  to  report  for  duty  to  the  end  of  that  run)  within  10 
consecutive  hours ; and  also  for  all  time  in  excess  of  10  consecutive  hours  com- 
puted continuously  from  the  time  first  required  to  .report  to  the  final  release 
at  the  end  of  the  last  run.  Time  shall  be  counted  as  continuous  service  in  all 
cases  where  the  interval  of  release  from  duty  at  any  point  does  not  exceed 
one  hour.  This  rule  applies  regardless  of  mileage  made. 

“ For  calculating  overtime  under  this  rule,  the  management  may  designate 
the  initial  trip. 

“ Runs  of  under  80  miles  in  each  direction  may  be  placed  on  a one-way 
basis  and  a minimum  day  allowed  in  each  direction  if  definitely  assigned ; 
in  which  case  overtime  rules  applicable  to  through  passenger  service  shall 
apply.” 

Employees'  position. — It  is  the  contention  of  the  employees  that  the  crew 
was  entitled  to  continuous  time  under  rule  3 (ft)  of  the  schedule,  from  the 
time  ordered  to  report  for  duty  at  Ishpeming,  February  22,  1922,  to  the 
time  of  final  release  on  return  to  that  point  at  6.15  p.  m.,  February  24,  1922. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  Engineer  Smith  and 
Fireman  Olson  are  not  entitled  to  continuous  time  as  claimed,  and  that  com- 
pensating these  employees  on  the  basis  of  a minimum  day  for  service  per- 
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formed  February  22,  and  a minimum  day  for  service  performed  February  24, 
1922,  was  entirely  proper. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3500.— DOCKET  3879 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  A.  C.  Williams,  fireman,  for  continuous  time 
from  5.25  a.  m.,  August  23,  to  10.15  p.  m.,  August  24,  1922,  under  the 
provisions  of  rules  37  (a)  and  (b)  and  56  (c). 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Fireman  Williams  was  regularly  assigned  to 
passenger  trains  Nos.  29  and  30,  operating  from  Clinton  to  Des  Moines,  Iowa, 
and  return ; the  distance  from  Clinton  to  Des  Moines  is  229  miles. 

On  August  23,  1922,  this  fireman  reported  for  duty  at  Clinton  at  5.25  a.  m. 
for  train  No.  29,  and  arrived  at  Ames,  Iowa,  an  intermediate  point,  at  2 p.  m., 
where  he  was  released  subject  to  call.  He  left  Ames  on  train  No.  30  at  2.40 
p.  m.,  August  24,  and  was  relieved  on  arrival  at  Clinton  at  10.15  p.  m.  For  this 
service  he  was  allowed  189  miles  on  August  23  and  188  miles  and  1 hour  and  55 
minutes’  final  terminal  delay  on  August  24. 

Employees'  position. — The  employees  contend  that  Fireman  Williams  is  en- 
titled to  continuous  time  from  the  time  of  reporting  for  duty  on  train  No.  29 
at  Clinton  on  August  23  until  the  time  of  final  release  on  his  return  to  that 
point,  August  24,  under  the  provisions  of  rule  37  (a)  and  (&)  and  of  rule  56 
(c)  of  the  firemen’s  schedule,  which  read : 

“37.  (a)  Hours  of  service  law. — Under  the  laws  limiting  the  hours  on  duty 
crews  in  road  service  will  not  be  tied  up  unless  it  is  apparent  that  the  trip  can 
not  be  completed  within  the  lawful  time,  and  not  then  until  after  the  expiration 
of  14  hours  on  duty  under  the  Federal  law  cr  within  2 hours  of  the  time  limit 
provided  by  State  laws,  if  State  laws  govern. 

“(ft)  If  road  crews  are  tied  up  in  a less  number  of  hours  than  provided  in 
the  preceding  paragraph,  they  shall  not  be  regarded  as  having  been  tied  up 
under  the  law,  and  their  services  will  be  paid  for  under  the  individual  sched- 
ules of  the  different  roads. 

“56.  (c)  Firemen  or  helpers  will  not  be  tied  up  or  relieved  from  duty  while  en 
route,  except  upon  their  own  request  or  in  order  to  secure  rest  in  compliance 
with  the  Federal  laws.” 

Carrier's  position. — It  is  the  position  of  the  carrier  that  compensating  Fire- 
man Williams  on  the  basis  of  miles  or  time,  with  a minimum  of  100  miles  for 
the  trip  from  Clinton  to  Ames,  Iowa,  August  24,  1922,  was  not  in  violation  of 
the  provisions  of  rules  37  (a)  and  ( l) ) and  56  (c),  and  that  Fireman  Williams 
is  not  entitled  to  compensation  on  the  basis  of  continuous  time  from  time  re- 
porting for  duty  at  Clinton  on  August  23  until  time  of  arrival  and  release  at 
that  point  on  August  24,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  as  the  evidence 
indicates  that  for  years,  since  article  56  (c)  of  the  schedule  of  wages 
was  promulgated,  it  has  been  the  practice  of  this  carrier  to  tie  up 
firemen  at  intermediate  points  under  circumstances  similar  to  those 
connected  with  this  case,  paying  them  not  less  than  a minimum  day 
for  each  day  service  was  performed,  the  claim  of  the  employees  is 
denied. 
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DECISION  NO.  3501.— DOCKET  3880 

Chicago , III.,  May  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  L.  Swain,  engineer,  and  L.  Swanson,  fireman, 
for  restoration  of  way-freight  rate  on  the  Spring  Valley  assignment, 
from  February  5,  1923. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — For  a number  of  years  prior  to  November  21,  1921, 
both  a switch  engine  and  a switch  run  were  maintained  in  the  coal  fields  at 
Spring  Valley,  111.  The  switch  run  operated  from  Spring  Valley  to  Seaton- 
ville,  111.,  via  Brayson,  111.,  a distance  of  approximately  16  miles,  and  under 
the  rules  the  crew  was  paid  the  way-freight  rate. 

On  November  21,  1921,  the  switch  engine  was  pulled  off  and  the  switch  run 
did  all  the  work  and  the  crew  was  paid  the  way-freight  rate.  On  August  31, 
1922,  the  switch  engine  was  put  back  on  and  the  switch  run  continued  to 
operate  as  before  at  the  way-freight  rate.  On  November  6,  1922,  the  switch 
run  was  pulled  off  and  the  switch  engine  was  required  to  do  a part  of  the 
work  formerly  done  by  the  switch  run,  and  the  crew  was  paid  therefor  at 
the  way-freight  rate.  On  February  5,  1923,  the  switching  district  at  Spring 
Valley  was  extended  by  bulletin  to  include  territory  consisting  of  Shaft  5 
(Spring  Valley)  to  Seatonville,  via  Brayson,  all  inclusive,  and  all  of  the  work 
formerly  done  by  the  switch  run  was  then  performed  by  the  crew  assigned  to 
service  in  the  Spring  Valley  switching  district,  who  was  paid  at  the  yard  rate 
for  this  service. 

Employees'  position. — It  is  the  contention  of  the  employees  that  there  had 
been  no  increase  in  the  business  of  the  carrier  in  the  territory  covered  by  the 
newly  established  switching  limits  which  necessitated  the  change  in  the  original 
limits ; on  the  contrary,  the  carrier  admits  the  change  was  due  to  a decrease 
in  its  business ; that  the  work  at  present  performed  by  the  crew  out  of  Spring 
Valley  is  in  reality  way-freight  service ; and  that  the  crew  is  entitled  to 
the  way-freight  rate  under  rule  28,  engineers’  and  firemen’s  schedule  in  effect 
on  this  property,  which  reads : 

“ Trains  regularly  scheduled  or  assigned  to  load  or  unload  way  freight  or 
to  do  station  switching,  or  run  for  switching  purposes,  shall  be  classed  as  way 
freight  or  switch  trains,  and  engineers  shall  be  compensated  accordingly.” 

The  employees  further  contend  that  the  way-freight  rate  should  be  restored. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  the  establishment 
of  the  confines  of  switching  district  at  Spring  Valley  was  entirely  proper ; 
and  that  the  yard  crew  performed  service  entirely  within  the  confines  of  said 
district  and  under  schedule  rules  is  properly  compensated  therefor  at  the  yard 
rate  of  pay. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3502.— DOCKET  3883 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  B.  L.  Stout,  fireman,  for  pay  for  time  lost 
September  12  to  25,  inclusive,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 
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DECISION  NO.  3503.— DOCKET  3904 

Chicago , III.,  May  7,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago,  Rock  Island  & Pacific  Rail- 
way Co. 

Question. — Claim  of  A.  W.  Decker,  yard  foreman,  and  George  C. 
Johnson  and  C.  L.  Madsen,  helpers,  for  time  and  one-half  rate  for 
service  performed  at  Council  Bluffs,  Iowa,  5 p.  m.  to  10.25  p.  m., 
October  30,  1923,  under  article  3 of  the  switchmen’s  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3504.— DOCKET  3907 

Chicago,  III.,  May  7,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago,  Rock  Island  & Pacific  Rail- 
way Co. 

Question. — Claim  of  W.  H.  Larkin,  switchman,  for  compensation 
at  overtime  rate  account  being  required  to  work  at  hours  other  than 
regular  assignment  on  June  12,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3505.— DOCKET  3908 

Chicago , III.,  May  7,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago,  Rock  Island  & Pacific  Rail- 
way Co. 

Question. — Claim  of  Harry  F.  Holloway,  switchman,  for  compen- 
sation at  overtime  rate  account  being  required  to  work  at  hours  other 
than  regular  assignment  on  May  24,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3506.— DOCKET  3909 

Chicago,  III.,  May  7,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago,  Rock  Island  & Pacific  Rail- 
way Co. 

Question. — Claim  of  C.  Haggard,  switchman,  for  pay  on  basis  of 
time  and  one-half  for  services  rendered  from  8 p.  m.,  February  16, 
until  4 a.  m.,  February  IT,  1923. 
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Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employee  is  sustained. 


DECISION  NO.  3507.— DOCKET  3911 

Chicago , III.,  May  7,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago,  Rock  Island  & Pacific  Rail- 
way Co. 

Question. — Claim  of  W.  E.  Garrison,  switchman,  Biddle,  Ark., 
for  compensation  at  overtime  rate  on  account  being  required  to  work 
at  hours  other  than  regular  assignment. 

Decision. — W.  E.  Garrison,  switchman,  was  promoted  to  position 
as  foreman  of  an  extra  yard  crew  and  worked  from  12  noon  to  8.30 
p.  m.  as  foreman  instead  of  his  regular  assignment  as  switchman 
from  3 p.  m.  to  11  p.  m. 

The  claim  of  the  employee  is  denied. 


DECISION  NO.  3508.— DOCKET  4050 

Chicago,  III.,  May  7,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Kentucky  & Indiana  Terminal  Railroad  Co. 

Question. — Claim  for  preparatory  time  for  engineers  and  firemen 
in  connection  with  the  application  of  Decision  No.  2062  (V,  R.  L.  B. 
796). 

Employees ’ position. — The  employees  contend  that  Decision  No. 
2062  of  the  Railroad  Labor  Board  sustains  their  contention  that 
compensation  shall  be  computed  from  the  time  they  were  required 
by  the  carrier  to  report  for  duty  until  they  were  relieved  from 
duty — in  this  instance  20  minutes  prior  to  the  time  ordered  to  be- 
gin work  as  a unit  with  other  members  of  the  crew  until  they  were 
relieved  from  duty — computations  to  be  made  from  March  1,  1920. 

Carrier’s  position.- — The  question  of  arbitrary  allowance  of  pre- 
paratory time  was  finally  disposed  of  by  the  decision  in  case  No. 
27/210  of  Railway  Board  of  Adjustment  No.  1,  United  States  Rail- 
road Administration.  Decision  No.  2062  of  the  Railroad  Labor 
Board  involved  only  preparatory  time.  During  the  period  from 
March  1,  1920,  to  August  9,  1922 — period  involved  in  the  employees’ 
claim — engineers  and  firemen  have  been  paid  from  the  time  required 
by  the  carrier  to  report  for  duty  until  relieved  from  duty. 

Decision. — If  the  carrier  in  this  case  requires  the  engineer  and  fire- 
man to  report  for  duty  20  minutes  before  actually  beginning  work 
on  the  engine,  then  the  engine  crew  shall  be  paid  from  the  time  they 
are  required  to  report  for  duty.  If  they  are  not  required  to  report 
20  minutes  before  going  to  work  on  the  engine,  then  they  shall  not 
be  paid.  It  is  the  plain  intention  of  Decision  No.  2062  that  the  pay 
of  engine  crews  shall  start  from  the  time  they  are  required  to  report 
for  duty. 
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DECISION  NO.  3509.— DOCKET  3930 

Chicago,  111.,  May  8,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  San 
Antonio  & Aransas  Pass  Railway  Co. 

'Question. — Claim  that  all  through-freight  runs  out  of  Yoakum, 
Tex.,  should  be  handled  by  chain-gang  crews. 

Opinion. — The  evidence  in  this  case,  in  the  opinion  of  the  Rail- 
road Labor  Board,  shows  that  the  trains  in  question  are  operated 
with  sufficient  regularity  to  justify  the  assignment  of  regular  crews. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3510.— DOCKET  3931 

Chicago,  III.,  May  8,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  San 
Antonio  & Aransas  Pass  Railway  Co. 

Question. — Claim  for  payment  of  one  hour  to  passenger  train 
<jrew  that  arrives  at  Kenedy,  Tex.,  on  train  No.  15  for  making  up 
train  No.  2 ; also  claim  for  payment  of  one  hour  for  passenger  train 
crew  arriving  at  Kenedy  on  train  No.  1 for  switching  in  connection 
with  putting  away  train  No.  1. 

Statement. — The  evidence  presented  in  this  case  shows  that  claims 
of  trainmen  on  these  runs  have  previously  been  paid  for  switching 
at  Kenedy,  as  provided  for  in  rule  52  of  the  schedule. 

Decision. — If  it  has  been  the  practice  to  allow  an  additional  hour’s 
pay  for  switching  these  trains  at  Kenedy  when  the  work  performed 
was  the  same  as  outlined  in  this  case,  such  practice  should  be  con^ 
tinued. 


DECISION  NO.  3511.— DOCKET  3952 

Chicago,  III.,  May  8,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Conductor  Reynolds  and  crew,  Ashland  divi- 
sion, based  on  provisions  of  paragraph  ( c ),  rule  36  of  the  conductors’ 
and  trainsmen’s  schedule,  for  an  additional  100  miles  for  trip  from 
Ironwood,  Mich.,  to  Ashland,  Wis.,  after  having  been  on  duty  8 
hours  and  20  minutes,  May  15,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Reynolds  and  crew,  regularly  assigned 
to  pool-freight  service,  tied  up  at  Ironwood  at  4.15  a m.  May  15,  1923.  Again 
ordered  to  report  for  duty  at  Ironwood  at  3 p.  m. ; left  Ironwood  3.35  p.  m.  and 
ran  to  Wakefield,  Mich.,  distance  12  miles,  arriving  4.30  p.  m.  Turned  and 
departed  at  4.50  p.  m.,  operating  through  Ironwood  to  Saxon,  Wis.,  distance 
25.6  miles,  arriving  8.31  p.  m.,  turned  at  Saxon  and  departed  at  9.50  p.  m., 
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arrived  at  Iron-wood  at  10.55  p.  m.,  distance  13.6  miles.  Departed  from  Iron- 
wood  at  11.23  p.  m.  and  arrived  at  Ore  Dock  yard  (Ashland)  at  1.45  a.  in., 
distance  38.5  miles,  and  tied  up  at  1.55  a.  m. 

Decision. — In  the  agreement  in  effect  when  the  service  referred  to 
was  performed  Ironwood  was  not  shown  as  a definite  terminal.  The 
evidence  indicates  that  it  has  been  the  past  practice  on  this  carrier’s 
line  to  require  service,  such  as  was  performed  in  this  case,  on  con- 
tinuous-time basis. 

The  Railroad  Labor  Board  therefore  decides  that  the  claim  is. 
denied. 


DECISION  NO.  3512.— DOCKET  3953 

Chicago,  III.,  May  8,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Conductor  Curtis  and  crew,  Dakota  division, 
for  way-freight  rate  of  pay  for  entire  trip,  July  14,  1923,  account 
being  required  to  perform  station  switching  at  Pierre,  S.  Dak.,  un- 
der instructions  of  the  train  dispatcher. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Curtis  and  crew  were  ordered  to  leave 
Huron,  S.  Dak.,  at  12.05  a.  m.,  reported  for  work  at  11.50  p.  m.,  left  Huron 
at  1.05  a.  m.,  arrived  Pierre  at  9.55  a.  m.,  and  tied  up  at  11.15  a.  m. ; distance,. 
119  miles ; on  duty  11  hours  and  25  minutes ; overtime  after  9 hours,  31  min- 
utes. 

On  arrival  at  Pierre  the  crew  received  message  instructing  them  to  switch- 
out  a flat  car  from  their  train,  take  it  to  the  old  yard  at  Pierre,  and  cut  the- 
car  in  behind  a number  of  cars  spotted  on  the  industry  spur,  for  loading  of  a 
contractor’s  machinery  and  paying  outfit. 

The  crew  was  in  through-freight  service  and  made  claim  for  the  highest 
rate  of  pay  for  the  trip  account  being  required  to  do  station  switching. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim 
is  denied. 


DECISION  NO.  3513.— DOCKET  3954 

Chicago,  III.,  May  8,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  R.  D.  Tomaso,  passenger  trainman,  Wiscon- 
sin division,  account  alleged  shortage  of  $11.02  during  month  of 
June,  1923. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Mr.  Tomaso  was  regularly  assigned  as  baggage- 
man-collector on  trains  Nos.  605  and  630,  operating  from  Chicago,  111.,  to 
Niles  Center,  111.,  and  return.  During  the  month  of  June,  1923,  Tomaso  per- 
formed service  on  the  26  working-days  and  1 Sunday.  On  the  26  working- 
days  he  handled  express  in  addition  to  his  duties  as  baggageman-collector,  no 
express  being  handled  on  Sunday. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the 
facts  and  circumstances  of  this  particular  case  the  claim  is  sustained. 
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DECISION  NO.  3514.— DOCKET  3955 
Chicago , III,  May  8,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
&. North  Western  Railway  Co. 

Question. — Claim  of  J.  H.  White,  yardman,  Milwaukee,  Wis., 
requesting  reinstatement  with  compensation  for  all  time  lost  since 
JMarch  1,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  reinstatement 
with  full  seniority  rights  but  without  pay  for  time  lost  is  a proper 
adjustment  of  this  dispute. 


DECISION  NO.  3515.— DOCKET  3932 

Chicago,  III,  May  8,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  San 
Antonio  & Aransas  Pass  Railway  Co. 

Question. — Claim  for  a minimum  of  two  hours’  pay  for  passenger- 
train  crews  switching  at  Corpus  Christi,  Tex. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — About  March  1,  1923,  the  switch  engine  which  had 
heen  performing  all  switching  in  connection  with  putting  away  train  No.  11 
and  making  up  train  No.  12  daily  at  Corpus  Christi  was  changed  from  a daily 
assignment  to  daily  except  Sunday,  and  the  switching  required  on  trains  Nos. 
11  and  12,  when  no  switch  engine  was  on  duty,  was  placed  on  the  passenger- 
train  crews. 

Claims  for  a minimum  of  two  hours’  pay  under  the  provisions  of  article 
51  of  the  trainmen’s  agreement  were  made.  Payment  of  these  claims  is  de- 
nied by  the  carrier. 

Article  51  of  the  trainmen’s  agreement  reads,  in  part,  as  follows : 

“ Conductors  and  brakemen  will  be  paid  a minimum  of  two  hours  when 
they  put  away  and  make  up  their  trains  at  Waco,  Cameron,  Yoakum,  Hous- 
ton, Alice,  Skidmore,  Corpus  Christi,  or  San  Antonio  * * 

Payment  as  claimed  is  fully  supported  by  the  rule  quoted  in  the  statement 
•of  facts,  and  should  be  allowed  each  passenger  trainman  involved,  since  the 
date  the  switching  at  Corpus  Christi  was  taken  from  regular  yard  crews  and 
placed  upon  the  passenger  crews. 

Carrier's  position. — In  this  instance  the  employees  are  trying  to  place  an 
interpretation  on  paragraph  1 of  article  51  of  the  trainmen’s  agreement,  which 
would  require  the  carrier  to  pay  one  hour  for  putting  away  and  one  hour  for 
making  up  the  trains,  whether  the  service  of  putting  away  and  making  up 
the  trains  was  in  reality  performed  or  not. 

The)  carrier  is  perfectly  willing  to  pay,  even  arbitrarily,  for  service  per- 
formed where  such  payment  is  provided  for  in  the  agreement.  In  this  in- 
stance the  crew  of  train  No.  11  simply  arrives  at  Corpus  Christi  on  a des- 
ignated track,  performs  no  service  whatever,  not  even  to  the  extent  of  throw- 
ing a switch  or  putting  the  engine  away,  and  is  released.  Certainly  this  train 
is  not  “ put  away  ” within  the  definition  of  this  phrase ; consequently,  the 
carrier  has  declined  to  pay  for  the  performance  of  service  as  claimed. 

Article  51  reads,  in  part,  “ * * * paid  a minimum  of  two  hours  when 

they  put  away  and  make  up  their  trains  * * which  clearly  shows  that 

two  trains,  one  put  away  and  one  made  up,  would  necessarily  be  handled  before 
the  two  hours  could  be  collected. 

The  last  paragraph  of  article  51  defines  what  will  be  considered  as  putting 
away  a train  as  being  “ any  work  performed  by  trainmen  in  connection  with 
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getting  train  off  of  main  line.”  Train  No.  11  in  this  instance  is  left  on  the  main 
line. 

The  train  crew,  on  the  day  following  its  arrival  on  train  No.  11,  makes  up- 
train  No.  12  and  is  allowed  one  hour  for  making  up  this  train. 

Article  12  of  the  engineers’  agreement  and  article  15  of  the  firemen’s  agree- 
ment read : 

“Engineers  (or  firemen)  will  be  allowed  a minimum  of  one  hour  for  each 
train  they  make  up  or  put  away;  the  engineer  (or  fireman)  putting  caboose 
on  or  taking  it  off  a train  will  get  the  terminal  time.” 

We  have  had  no  claim  from  engineers  and  firemen  for  putting  away  train 
No.  11 ; consequently,  it  would  appear  to  us  that  they  do  not  consider  that  this 
train  is  put  away.  During  Federal  control  train  No.  11  headed  into  Corpus 
Christi  on  a designated  track  every  night,  the  way  it  does  now  on  Saturday 
nights  only,  and  our  records  show  that  neither  the  train  nor  the  engine  crews 
claimed  or  received  an  arbitrary  hour  for  putting  away  this  train  during  that 
period. 

Article  52  of  the  trainmen’s  agreement  reads,  in  part,  as  follows : 

“ Train  crews  will  be  allowed  a minimum  of  one  hour  for  each  train  they* 
make  up  or  put  away;  the  crew  putting  the  caboose  on  or  taking  it  off  a 
train  will  get  the  terminal  time.”  * * * 

To  our  mind  this  article  clearly  bears  out  our  contention  that  a crew  who- 
does  not  make  up  or  put  away  a train  is  not  entitled  to  compensation. 

The  attention  of  the  board  is  invited  to  Decision  No.  719  (III,  R.  L.  B. 
119).  The  board  in  this  instance  allowed  crews  arriving  at  a terminal  the- 
actual  additional  mileage  made  in  running  around  a wye  instead  of  an  hour,, 
as  claimed.  This  decision  shows  that  an  additional  service  was  required  of 
certain  crews,  and  the  board  recognizes  the  right  of  the  employees  to  be  com- 
pensated for  all  service  performed.  In  our  case  no  service  is  performed  andr 
in  our  opinion,  no  payment  is  required  under  the  wording  of  our  agreements. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  for  the  following  reasons : 

The  employees  are  claiming  pay  for  two  hours  on  account  of 
being  required  to  make  up  train  No.  12  before  departing  from 
Corpus  Christi,  Tex.,  their  claim  being  based  on  the  first  paragraph 
of  article  51  of  the  agreement,  which  reads  as  follows : 

Conductors  and  brakemen  will  be  paid  a minimum  of  two  hours  when  they 
put  away  and  make  up  their  trains  at  Waco,  Cameron,  Yoakum,  Houston,  Alice, 
Skidmore,  Corpus  Christi,  or  San  Antonio. 

The  carrier  formerly  used  a switching  crew  to  make  up  train  No. 
12,  but  on  March  1,  1923,  the  switching  crew  was  taken  off  on  Sun- 
days. Thereafter  the  crew  assigned  to  train  No.  12  was  required  to 
make  up  its  own  train  and  they  are  justly  claiming  pay  for  two 
hours  under  the  rule  quoted  above  for  performing  this  additional 
service. 

At  the  oral  hearing  the  representatives  of  the  employees  stated 
that  they  received  two  hours’  pay  for  performing  that  service  for  27 
years. 

Under  the  language  of  the  rule  and  the  long-established  practice- 
of  the  carrier,  the  claim  of  the  employees  should  have  been  sustained.. 

W.  L.  McMenimen. 

A.  O.  Wharton. 
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SUPPORTING  OPINION 

The  undersigned,  in  support  of  the  decision  made  by  a majority  of 
the  Railroad  Labor  Board,  wishes  to  say  that  under  the  clear  reading 
of  rules  in  effect  the  board  could  not  have  properly  done  otherwise 
than  deny  the  claim. 

Paragraph  1 of  article  51  reads  as  follows : 

Conductors  and  brakemen  will  be  paid  a minimum  of  two  hours  when  they 
put  away  and  make  up  their  trains  at  Waco,  Cameron,  Yoakum,  Houston,  Alice* 
Skidmore,  Corpus  Christi,  or  San  Antonio. 

Paragraph  1 of  article  52  reads  as  follows : 

Train  crews  will  be  allowed  a minimum  of  one  hour  for  each  train  they 
make  up  or  put  away ; the  crew  putting  the  caboose  on  or  taking  it  off  a train 
will  get  the  the  terminal  time. 

Evidence  submitted  by  the  employees  in  this  case  states  that  the 
crew  does  not  put  away  train  No.  11  on  its  arrival  or  at  any  other 
time,  but  does  make  up  train  No.  12  on  the  morning  of  its  de- 
parture, for  which  a payment  of  one  hour  is  made. 

Under  the  plain  language  of  the  rules  quoted,  payment  for  the 
alleged  putting  away  of  train  No.  11  would  not  be  proper  for  the 
reasons  stated. 

Horace  Baker. 


DECISION  NO.  3516.— DOCKET  3957 

Chicago,  III.,  May  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  passenger  trainman  C.  Vetters  et  al.,  North- 
ern Wisconsin  division,  for  additional  compensation,  September  1, 
1922,  and  subsequent  dates  on  which  they  were  required  to  handle 
freight  cars  and  spot  cars  at  Eldorado,  Rosendale,  Ripon,  and 
other  points,  for  loading  and  unloading  milk  at  the  above  points. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Prior  to  July,  1922,  the  milk  cars  were  usually 
hauled  in  passenger  train  No.  33,  and  set  out  by  them  either  by  cutting  them 
off  on  the  main  line  or  placing  them  on  a sidetrack  for  way-freight  train  No. 
39  to  spot.  About  the  same  time  in  July,  1922,  train  No.  33  was  taken  off! 
and  train  No.  39,  a way-freight,  handled  these  cars  and  spotted  them  until 
some  time  in  September,  1922,  when  train  No.  39  was  also  taken  off  and  the 
work  was  then  assigned  to  passenger  trains  Nos.  9 and  16,  they  being  required 
to  haul  the  cars  and  also  to  spot  as  directed  by  the  supervising  officer. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3517.— DOCKET  3958 

Chicago,  III.,  May  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  William  Farr  in,  brakeman,  Lake  Shore  divi- 
sion, for  compensation  under  the  provisions  of  rule  68  (<?),  on  ac- 
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•count  not  having  been  permitted  to  assign  himself  to  the  rim  of  his 
choice,  thereby  losing  one  day,  June  11,  1923. 

Statement. — The  following  is  quoted  frojn  the  submission : 

Joint  statement  of  facts. — Brakeman  Farrin,  one  of  the  regularly  assigned 
brakemen  on  runs  287,  310,  523,  and  524,  with  Sunday  lay-over  at  Green  Bay, 
Wis.,  on  June  9,  1923,  was  displaced  by  a senior  brakeman.  Upon  receiving 
notice  of  his  displacement,  he  requested  assignment  on  the  opposite  run  with 
lay-over  at  Manitowoc,  Wis.  He  was  denied  the  right  to  go  to  Manitowoc  to 
take  the  run,  and  was  held  at  Green  Bay,  thereby  losing  one  day. 

Employees'  position.- — The  employees  contend  that  when  a man  is  displaced, 
as  in  this  instance,  schedule  rule  68  (c)  gives  him  the  right  to  take  any  run  of 
his  choice,  and  that  when  he  is  denied  this  privilege,  thereby  losing  time  that 
he  should  be  entitled  to,  he  should  be  paid  for  such  time  lost. 

Rule  68  (c)  reads  as  follows: 

“ Men  displaced. — Men  will  be  promptly  notified  when  a senior  man  has 
taken  their  position  and  will  then  be  permitted  to  take  what  their  age  and 
rank  entitle  them  to.  Men  will  be  considered  displaced  as  soon  as  they  are 
notified  that  a senior  man  has  taken  their  position.” 

The  employees  further  contend  that  when  a junior  man  is  permitted  to 
work  around  a senior  man  and  the  senior  man  loses  time  thereby,  the  follow- 
ing part  of  rule  50  has  been  violated : 

“ Seniority  rights  of  trainmen. — The  seniority  rights  of  trainmen  shall  date 
from  time  ordered  to  leave  on  first  paid  trip  * * *.  Trainmen  shall  be 

allowed  choice  of  runs  on  basis  of  such  seniority  which  shall  be  confined  to 
the  division  on  which  they  hold  rank.  * * * ” 

It  is  the  employees’  position  that  when  this  rule  was  violated  the  senior 
man  should  be  paid  for  all  time  lost. 

Carrier's  position. — It  is  the  carrier’s  position  that  the  division  officers  were 
not  only  justified,  but  were  required  to  deny  Brakeman  Farrin  the  right  to 
'deadhead  to  Manitowoc  to  take  the  assignment  after  having  been  displaced 
by  a senior  man.  The  application  of  rule  68  (c)  appears  on  page  67  of  the 
conductors’  and  trainmen’s  schedule,  effective  November  16,  1922,  and  reads : 

“ In  the  exercise  of  seniority  rights,  the  following  will  govern  with  respect 
to  men  placing  themselves  on  assignments  secured  under  provisions  of  various 
rules : 

“(a)  When  the  home  terminal  of  the  division  or  subdivision  is  a terminal 
for  an  assignment  secured  by  an  applicant,  he  shall  place  himself  on  such 
assignment  at  the  home  terminal. 

“ (&)  When  the  home  terminal  of  the  division  or  subdivision  is  not  a terminal 
for  an  assignment  secured  by  an  applicant,  he  shall  be  permitted  to  place 
himself  at  any  terminal  of  the  assignment  and  shall  designate  the  terminal 
When  making  application.” 

This  rule  was  promulgated  to  take  care  of  just  such  a situation  as  the  one 
created  in  this  claim. 

It  is  the  carrier’s  further  position  that  rule  50,  the  seniority  rule,  was  not 
in  any  manner  violated  by  requiring  Brakeman  Farrin  to  assign  himself  to 
the  run  of  his  choice  at  the  home  terminal  in  accordance  with  the  application 
of  rule  68  (c)  above  quoted. 

Decision. — The  Eailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3518.— DOCKET  3959 

Chicago,  III.,  May  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  George  Hoover,  passenger  conductor,  Sioux 
City  division,  for  an  additional  day  for  the  trip  made  with  light 
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engine,  Modale,  Iowa,  to  Missouri  Valley,  Iowa,  and  return,  March 
21,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts.— Conductor  Hoover  was  regularly  assigned  to  pas- 
senger service  and  was  on  train  No.  13  operating  between  Omaha,  Nebr.,  and 
Sioux  City,  Iowa,  a distance  of  102  miles.  On  arrival  at  Modale  on  March  21, 
1923,  on  account  of  an  engine  failure  he  was  required  to  pilot  his  engine  from 
Modale  to  Missouri  Valley,  a distance  of  10  miles,  and  return,  and  then  con- 
tinue to  destination  on  his  regular  assignment.  He  made  claim  for  one  day's 
pay  at  freight  rates  for  this  trip,  piloting  the  engine  to  Missouri  Valley  and 
return,  in  addition  to  the  time  earned  on  his  regular  assignment,  and  was 
allowed  only  the  time  of  his  regular  run. 

Employees * position. — The  employees  contend  that  passenger  conductors  are 
not  required  to  pilot  a light  engine,  except  in  case  of  a breakdown  of  their 
own  engine,  as  provided  for  in  rule  28,  reading: 

“Piloting  engines,  passenger  conductors. — Passenger  conductors  will  not  be 
required  to  pilot  light  engines,  except  in  case  of  breakdown  of  engine  on  their 
train,  or  when  no  extra  freight  conductors  are  available.” 

Plowever,  when  called  on  under  the  rule,  they  should  be  compensated  under 
freight  rules  just  the  same  as  an  extra  freight  conductor  would  be  under  the 
provisions  of  rule  36,  reading  as  follows : 

“(a)  Basie  day. — In  all  road  service,  100  miles  or  less,  8 hours  or  less 
(straightaway  or  turn  around),  shall  constitute  a day’s  work.  Miles  in  excess 
of  100  will  be  paid  for  at  the  mileage  rates  provided.” 

We  agree  that  Conductor  Hoover  could  have  been  used,  but  that  he  should 
be  paid  under  freight  rules  governing  the  service. 

Carrier's  position. — It  is  the  carrier’s  position  that  its  officers  were  justified 
in  using  Passenger  Conductor  Hoover  to  pilot  the  engine  of  his  train  to  a 
point  where  an  engine  in  good  order  could  be  procured,  and  to  return  to  his 
train  under  the  provisions  of  rule  28,  quoted  in  the  employees’  position,  and  in 
using  the  mileage  of  such  service  to  make  up  a constructive  day  of  150  miles. 

It  is  the  carrier’s  further  position  that  rules  36  (a)  and  67,  on  which  the 
employees  base  their  contention  for  an  additional  100  miles  at  the  through- 
freight  rate  for  piloting  service  performed,  are  not  applicable  in  these  circum- 
stances, as  they  are  freight  rules  and  are  based  entirely  on  freight  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3519.— DOCKET  3960 

Chicago,  III.,  May  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  W.  L.  Skelley,  yardman,  Janesville,  Wis., 
Wisconsin  division,  for  compensation  at  overtime  rate  for  trip  in 
road  service,  December  27,  1922,  instead  of  pro  rata  rate. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Yardman  Skelley,  regularly  assigned  as  helper, 
working  from  6.45  a.  m.  to  2.45  p.  m.,  worked  his  assignment  on  December  27, 
1922,  and  after  completion  of  same  he  was  asked  to  make  a trip  in  road  service 
as  brakeman  on  passenger  trains  Nos.  524  and  543  from  Janesville  to  Harvard 
and  return,  a distance  of  56  miles.  Yardman  Skelley  made  this  trip,  leaving 
Janesville  at  3.25  p.  m.,  and  returning  to  Janesville  at  6.35  p.  m.  He  made 
claim  for  a day  of  eight  hours  at  the  yard  helper’s  rate  at  time  and  one-half. 

Etnployees ’ position. — The  organization  contends  that  Yardman  Skelley  is 
entitled  to  the  yard  helper’s  rate,  and  that  as  he  had  completed  his  regular 
assignment  and  worked  another  trick  after  that,  even  though  he  went  into 
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another  class  of  service,  he  should  be  paid  a day  of  eight  hours  at  time  and 
and  one-half,  based  on  the  provisions  of  rule  1 (d),  reading: 

“ Yardmen  assigned  to  other  than  their  regular  duties  will  be  paid  the  estab- 
lished rate  for  the  service  performed,  but  in  no  case  shall  a yardman  so  as- 
signed be  paid  less  than  on  the  basis  of  his  regular  rate.” 

The  employees  further  contend  that  inasmuch  as  he  had  completed  a day  of 
eight  hours  and  was  used  again,  no  matter  in  what  class  of  service,  the  estab- 
lished rate  would  be  time  and  one-half  for  the  second  trick  in  any  24-hour 
period,  and  that  as  he  was  paid  only  pro  rata  he  is  still  short  the  one-half 
time  allowed  yardmen. 

Carrier's  position. — It  is  the  carrier’s  position  that  the  service  performed  by 
Yardman  Skelley  on  passenger  trains  Nos.  524  and  543  was  properly  paid  for 
under  the  provisions  of  rule  1 ( d ) of  the  yardmen’s  schedule,  quoted  in  the 
employees’  position,  and  that  the  employees’  contention  for  time  and  one-half 
for  this  passenger  trip  after  having  performed  a day  in  yard  service,  is  not 
justified  under  the  provisions  of  the  yardmen’s  overtime  rule — particular  atten- 
tion being  called  to  the  last  sentence  thereof — reading: 

“2  ( b ) Except  when  changing  off  where  it  is  the  practice  to  work  alter- 
nately days  and  nights  for  certain  periods,  working  through  two  shifts  to 
change  off ; or  where  exercising  seniority  rights  from  one  assignment  to  an- 
other ; or  when  extra  men  are  required  by  schedule  rules  to  be  used,  all  time 
worked  in  excess  of  eight  hours’  continuous  service  in  a 24-hour  period  shall 
be  paid  for  as  overtime,  on  the  minute  basis,  at  one  and  one-half  times  the 
-hourly  rate.  This  section  applies  only  to  service  paid  on  an  hourly  or  daily 
basis  and  not  to  service  paid  on  a mileage  or  road  basis. 

Decision, — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3520.— DOCKET  3961 

Chicago,  III.,  May  9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Yardman  William  Maher,  sr.,  North  Fond 
du  Lac,  Wis.,  for  the  differential  between  what  he  earned  on  his 
regular  assignment  as  helper  and  what  he  would  have  earned  had  he 
been  permitted  to  assign  himself  to  a position  as  engine  foreman 
April  25  and  May  3,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Yardman  Maher,  regularly  assigned  as  helper, 
started  work  at  7 a.  m.  On  April  25  and  May  3,  1923,  an  extra  assignment  was 
worked  and  a junior  man  was  used  as  engine  foreman. 

Employees'  position. — The  organizations  contend  that  Yardman  Maher  was 
entitled,  according  to  his  seniority  ranking,  to  act  as  foreman  on  the  extra 
assignments  on  the  dates  in  question,  and  that  when  denied  this  seniority  he 
should  not  be  made  to  suffer  any  losses.  Yardmen  have  enjoyed  unrestricted 
seniority  in  this  and  every  other  yard  on  our  line  since  1912,  and  instructions 
to  this  effect  were  issued  by  General  Supt.  G.  B.  Vilas  under  date  of  Decem- 
ber, 1912,  Circular  No.  865. 

The  employees  further  contend  that  under  the  provisions  of  rule  12  (a) 
and  (b)  the  yardman  was  entitled  to  the  work  given  to  a junior  man,  and 
that  therefore  he  is  entitled  to  the  differential  between  what  he  earned  on  his 
assignment  and  what  he  would  have  earned  had  he  not  been  denied  his  right 
to  choice  of  work.  Rule  12  ( a ) and  (b)  reads  as  follows: 

“(a)  Seniority  rights  of  yardmen  and  switch  tenders  date  from  time  they 
go  to  work,  and  are  confined  to  their  respective  classes  in  yard  or  terminal 
where  employed. 
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“(6)  The  right  to  preference  of  work  and  promotion  will  be  governed  by- 
seniority  in  service.  The  yardmen  oldest  in  service  will  be  given  preference 

if  competent.”  . . 

Carrier’s  position. — It  is  the  carrier’s  position  that  under  the  provisions 
of  rule  12  (g)  of  the  schedule  of  wages  and  rules  of  compensation  for  yardmen 
and  switch  tenders,  effective  November  16,  1922,  reading  “ Yardmen  desiring 
to  change  from  one  shift  to  another  will  give  24  hours’  notice  of  such  desire.” 
Yardman  Maher  was  required  to  give  24  hours’  notice  of  his  desire  to  change 
.assignments,  and  this  has  been  the  understanding  of  the  carrier  s officers 
since  November  16,  1922. 

It  is  the  carrier’s  further  position  that  the  provisions  of  the  general  super- 
intendent’s circular  letter  No.  865,  dated  December,  1912,  are  necessarily  can- 
celed by  the  current  yardmen’s  schedule,  effective  November  16,  1922. 

Rule  12  (a)  and  (&),  quoted  in  the  employees’  position,  is  modified  by  rule 
12  (g),  which  makes  it  necessary  for  a yardman  desiring  to  change  from  one 
shift  to  another  to  give  24  hours’  notice  of  such  desire  in  exercising  his 
seniority  rights  under  the  provisions  of  rule  12  (a)  and  (b). 

Opinion. — The  evidence  indicates  that  the  employee  involved  was 
not  given  sufficient  notice  of  the  service  required  to  permit  him  to 
comply  with  the  24-hour  provision  specified  in  rule  12  (g).  It  is 
shown,  however,  that  he  did  apply  for  the  position  when  he  first 
learned  of  the  vacancy,  and  therefore  complied  with  the  spirit  and 
intent  of  the  rule  in  so  far  as  he  was  able  to  do  so. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
rthe  employees  is  sustained. 


DECISION  NO.  3521.— DOCKET  3962 

Chicago , III.,  May  9 , 1925 

•Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Request  of  the  Brotherhood  of  Railroad  Trainmen  for 
strict  seniority  for  yardmen. 

Statement . — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Yardmen  in  the  Chicago  district  as  well  as  in 
•outside  yards  have  enjoyed  unrestricted  seniority,  except  as  provided  in  rule 
12  ( g ) of  the  current  yardmen’s  schedule,  reading: 

“ Yardmen  desiring  to  change  from  one  shift  to  another  will  give  24  hours’ 
jiotice  of  such  desire.” 

Yardmen  were  privileged  to  work  either  as  foremen  or  helpers,  day  or 
night,  according  to  their  seniority.  The  men  are  not  privileged  to  take  an 
•extra  assignment  or  to  work  on  some  other  assignment  on  days  their  regular 
assignment  is  temporarily  annulled. 

Employees’  position. — The  employees  contend  that  under  former  practices 
this  was  not  denied  them;  and  that  the  matter  had  been  adjusted  in  the 
•claims  of  Yardmen  P.  A.  Bean  and  W.  H.  Nelson,  Clinton  yard,  Clinton,  Iowa, 
who  had  been  denied  their  choice  of  work  according  to  their  seniority.  They 
reubmit  the  following  general  instructions : 

Chicago,  III.,  December  5,  1912. 

'Circular  Letter  No.  865 : 

Request  No.  2 of  the  Brotherhood  of  Railroad  Trainmen,  at  their  recent  con- 
ference with  general  manager,  referred  to  specific  cases  of  Switchmen  P.  A. 
Bean  and  W.  H.  Nelson,  of  Clinton,  Iowa,  and  requested  that  yardmen  be  per- 
mitted to  exercise  their  seniority  right  in  selecting  positions. 

The  general  manager  agreed  to  this,  and  has  agreed  to  cancellation  of 
bulletin  issued  by  J.  G.  Gowan,  under  date  of  March  2,  1911,  and  also  instruc- 
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tions  issued  by  Trainmaster  Syberson,  under  date  of  August  28,  1912,  to  vari- 
ous yardmasters,  as  these  documents  conflict  with  article  9 of  the  yardmen’s 
schedule. 

G.  B.  Vilas, 
General  Superintendent. 

The  employees  further  contend  that  under  rule  12  (a),  reading,  “Seniority 
rights  of  yardmen  and  switch  tenders  date  from  time  they  go  to  work,  and  are 
confined  to  their  respective  classes  in  yard  or  terminal  where  employed,” 
yardmen  are  privileged  to  take  any  job  of  their  choice  according  to  their 
seniority  in  service ; that  is  to  say,  if  an  extra  job  showed  up  and  was  to  be 
worked  for  one  day  from  7 a.  m.  until  3 p.  m.,  the  man  assigned  to  a regular 
job  as  helper,  going  to  work  at  3 p.  m.  and  working  until  11  p.  m.  to-day, 
could  assign  himself  to  the  extra  job  going  to  work  at  7 a.  m.  the  following 
day  as  engine  foreman,  or  if  his  regular  assignment  was  annulled  on  account  of 
legal  holiday,  or  for  any  other  reasons,  he  could  assign  himself  to  any  other  job 
of  his  choice  according  to  his  seniority,  or  he  could  assign  himself  to  a six-day- 
a-week  engine  and  then  work  on  some  other  assignment  on  Sunday,  in  each 
case  reverting  back  to  his  former  regular  assignment. 

Carrier's  position. — We  believe  that  the  seniority  rule  in  the  present  yard- 
men’s schedule  grants  to  yardmen  the  privilege  of  exercising  their  seniority 
within  due  bounds,  giving  consideration  to  the  junior  men  without  penaliza- 
tion to  the  senior  man. 

The  privilege  requested  by  the  organization  is  not  enjoyed  by  any  other  train- 
service  organization,  although  the  principle  is  the  same.  We  are  therefore 
not  disposed  to  modify  the  seniority  rule  in  the  present  yardmen’s  schedule, 
as  requested. 

Decision. — The  Railroad  Labor  Board  decides  that  yardmen  regu- 
larly assigned  and  whose  assignments  are  temporarily  or  perma- 
nently annulled  may,  under  the  rules  in  effect,  place  themselves  on 
any  assignment  their  seniority  permits.  When  assignments  are  kept 
intact,  rule  12  (g)  governs. 


DECISION  NO.  3522.— DOCKET  3963 

Chicago,  III.,  May  .9,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  H.  R.  Cierzan,  passenger  trainman,  Minne- 
sota division,  for  150  miles’  additional  compensation,  December  18 
to  24,  1922,  inclusive,  for  mileage  alleged  to  have  been  made  outside 
of  his  regular  assignment. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  3523.— DOCKET  3117 

Chicago,  III.,  May  11,  1925 

Order  of  Railway  Conductors  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  A.  E.  Wilcox,  Eastern  division,  for  100  miles 
as  brakeman  and  100  miles  as  conductor,  for  service  rendered  Feb- 
ruary 26,  1921. 
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Joint  statement  of  facts. — On  February  26,  1921,  Mr.  Wilcox  was 
brakeman  on  way-freight  train  No.  24  between  Merrillan,  Wis.,  and 
Elroy,  Wis.,  distance  64.1  miles.  On  arrival  at  Camp  Douglas,  Wis., 
distance  of  51.4  miles  from  Merrillan,  he  was  used  as  pilot  for  a Chi- 
cago, Milwaukee  & St.  Paul  passenger  train  detoured  over  our  lines 
from  Camp  Douglas  to  Elroy,  distance  of  12.7  miles. 

Statement. — The  following  is  quoted  from  the  submission: 

Employee's  position. — We  claim  Mr.  Wilcox  is  entitled  to  100  miles  as  brake- 
man  and  100  miles  as  conductor,  and  base  our  claim  on  section  1,  Article  I of 
the  road  schedule,  which  reads : 

“ One  hundred  miles  or  less,  10  hours  or  less,  to  constitute  a day  in  freight, 
helper,  pusher,  and  work  service.  Overtime  to  be  paid  pro  rata.” 

We  take  the  position  that  the  above  rule  applies  to  Mr.  Wilcox  when  he  is 
working  as  brakeman  and  when  he  is  working  as  conductor.  We  take  this 
position  for  the  reason  we  have  no  schedule  rule  providing  for  a combination 
rate  when  a man  performs  service  in  two  different  occupations  in  the  same  day 
■or  trip. 

Carrier's  position. — The  Chicago,  Milwaukee  & St.  Paul  Railroad  crosses  our 
line  at  Camp  Douglas,  and  on  the  date  in  question  that  carrier  desired  to  de- 
tour one  of  its  passenger  trains  over  our  line  from  Camp  Douglas  to  Elroy,  and 
Mr.  Wilcox  was  taken  off  a way  freight  as  brakeman  and  used  as  pilot. 

Previous  to  receipt  of  Supplement  25  to  General  Order  No.  27,  it  was  the 
practice  of  our  company  for  many  years  to.  pay  in  a case  of  this  kind  the  miles 
or  hours  the  man  worked  as  brakeman  at  brakeman’s  rate  and,  in  addition 
thereto,  the  time  at  conductor’s  rate  for  the  miles  or  hours  in  that  service,  with 
minimum  of  not  less  than  100  miles  for  the  entire  trip  at  the  rate  in  which  the 
man  began  service,  which  in  this  case  would  be  at  brakeman’s  rate. 

Paragraph  (c),  Article  VI  of  Supplement  No.  25  to  General  Order  No.  27, 
reads : 

“ Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

The  decision  in  question  6,  Interpretation  2 to  Supplement  25,  reads,  in 
part,  as  follows : 

“ Two  or  more  classes  of  service  can  only  be  involved  where  the  rates  for 
the  two  services  are  different.  * * * '” 

In  this  case  the  rates  for  the  two  classes  of  service  performed  on  the  day 
or  trip  by  Brakeman  Wilcox  were  different,  and,  in  compliance  with  para- 
graph (c),  Article  VI  of  Supplement  25,  he  was  paid  for  the  entire  service 
at  the  highest  rate  applicable  to  any  service  performed  on  that  date;  that 
is,  he  was  paid  conductor’s  through-freight  rate  from  Merrillan  to  Elroy,  or 
lor  the  entire  day’s  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3524.— DOCKET  3569 

Chicago , III.,  May  11,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Michigan 

Central  Railroad  Co. 

Question. — What  are  the  correct  rates  of  pay  as  of  March  1,  1920, 
established  by  or  under  the  authority  of  the  United  States  Railroad 
Administration,  to  which  to  add  the  increase  in  Article  VII  of  De- 
cision No.  2 (I,  R.  L.  B.  13)  and  the  decrease  of  Article  VII  of 
Decision  No.  147  (II,  R.  L.  B.  133),  from  the  effective  dates  of 
these  decisions,  for  the  train  crews  consisting  of  conductors,  baggage- 
men, and  brakemen  assigned  to  trains  Nos.  157  and  158  on  the  North- 
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ern  division,  handling  both  passengers  and  freight  business  between 
Bay  City  (east  side),  Mich.,  and  Mackinaw  City,  Mich.,  in  both 
directions. 

Decision. — The  Railroad  Labor  Board  now  holds,  as  in  the  past,, 
that  it  has  no  authority  to  pass  on  questions  which  arose  prior  to  the 
effective  date  of  the  transportation  act,  1920.  The  increases  in  rates 
of  pay  established  by  the  board’s  Decision  No.  2 are  to  be  added  to 
the  rates  of  pay  established  by  or  under  the  authority  of  the  United 
States  Railroad  Administration  and  the  reduction  in  rates  of  pay 
established  by  Decision  No.  147  are  to  be  made  from  the  rates  pro- 
duced by  Decision  No.  2. 


DECISION  NO.  3525.— DOCKET  2975 

Chicago,  III.,  May  11,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha. 

Railway  Co. 

Question. — Claim  of  Conductor  Carl  Johnson  and  crew,  northern 
division,  for  362  miles  August  8,  1921,  for  trip  Spooner,  Wis.,  to 
Superior,  Wis.,  Superior  to  Altoona,  Wis.,  and  Altoona  to  Spooner,, 
for  the  movement  of  National  Guards. 

Statement. — On  February  27,  1925,  the  Railroad  Labor  Board 
promulgated  Decision  No.  3051  (VI,  R.  L.  B.  358)  on  a dispute  re- 
lating to  the  following  service: 

Conductor  Johnson  and  crew  were  called  at  Spooner  to  run  engine  and 
caboose  to  Superior,  distance  of  72.5  miles,  to  move  train  of  National  Guards- 
men from  Superior  to  Altoona,  distance  of  156.7  miles,  at  which  point  they“ 
were  delivered  to  Eastern  division  for  movement  east  and  passenger  engine 
returned  light  with  caboose  to  Spooner,  distance  of  84.2  miles.  Through- 
freight  rates  allowed  for  entire  trip. 

The  decision  referred  to  reads  as  follows : 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees  concerned 
shall  be  paid  miles  or  hours,  which  ever  is  greater,  from  Spooner  to  Altoona 
by  way  of  Superior,  and  100  miles  from  Altoona  to  Spooner,  all  at  passenger 
rates. 

The  agreement  between  the  employees  and  the  carrier  contains 
the  following  rule  designated  as  section  (g)  of  Article  XIII: 

Freight  brakemen,  when  used  in  passenger  service,  will  be  paid  through- 
freight  rates. 

The  employees  contend  that  Decision  No.  3051  is  in  direct  conflict 
with  section  ( g ) of  Article  XIII,  and  in  addition  to  reducing  the 
rates  of  pay  of  the  employees  it  also  makes  inoperative  an  agreed- 
upon  rule  which  is  practically  a universal  rule  covering  specific 
rates  of  pay.  The  rule  specifically  states  that  for  service  such  as 
was  rendered  in  the  case  in  question,  through-freight  rates  would 
be  allowed.  The  joint  statement  of  facts  submitted  in  the  case 
clearly  indicates  the  intent  of  the  rule  as  through- freight  rates  were 
allowed,  and  the  contention  of  the  interested  parties  before  the 
board,  while  not  made  a part  of  the  decision,  clearly  sets  forth  the 
rule  making  freight  rates  of  pay  mandatory. 
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The  employees  also  contend  that  the  board  went  outside  of  it& 
jurisdiction  in  rendering  a decision  which  pays  the  employees  pas- 
senger rates  when  there  is  a positive  rule  in  the  agreement  guaran- 
teeing them  freight  rates  for  the  character  of  service  performed  on 
the  trip  involved  in  this  dispute,  and  the  issue  between  the  employees 
and  the  carrier  when  the  submission  was  made  in  the  case  was  not 
a question  as  to  what  rate  would  be  paid,  but  was  to  determine 
whether  or  not  the  carrier  should  recognize  established  terminals 
while  crews  were  in  freight  service. 

Decision. — The  Railroad  Labor  Board  hereby  rescinds  Decision 
No.  3051,  dated  February  27,  1925,  and  decides  that  Conductor  Carl 
Johnson  and  crew  shall  be  paid  362  miles  at  the  through- freight 
rate  for  the  service  performed  on  August  8,  1921,  as  described  in 
the  “ question  ” contained  herein. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of 
the  board  in  this  case  for  the  reasons  stated  below : 

The  claim  of  the  employees  is  for  356  miles.  The  board  in  its 
decision  has  allowed  362  miles.  Neither  in  the  claim  of  the  em- 
ployees or  in  the  board’s  decision  is  there  any  justification,  nor  is 
there  any  support  in  any  rules  of  the  agreement.  The  claim  is  based 
on  section  7,  Article  III  of  the  conductors’  and  trainmen’s  schedule, 
reading  as  follows : 

Freight  conductors  in  regular  passenger-train  service  will  be  paid  at  rate 
established  for  such  service,  with  a minimum  of  $137.50  per  month.  For  Tun- 
ing special  passenger  trains  they  will  be  paid  freight  rate.  Freight  brakemen 
in  passenger  service  will  be  paid  freight  rate.  When  full  freight  crew  is  used 
on  regular  passenger  train  for  one  trip,  freight  rates  will  apply. 

In  effect  the  board  has  abrogated  an  agreed  rule  and  waived  aside 
practices  in  effect  as  to  method  of  payment  accepted  under  the  rule 
since  its  inception.  The  crew  involved  was  called  for  special  pas- 
senger service  and  worked  continuously  in  that  service  from  time 
required  to  report  for  duty  until  relieved,  making  312  miles  in  special 
passenger-train  service  for  which  they  were  correctly  paid  through- 
freight  rates  for  all  miles  made. 

Horace  Baker. 

Samuel  Higgins. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

In  the  original  submission  filed  with  the  board  on  this  dispute 
the  committee  representing  the  employees  claimed  pay  for  362  miles 
for  the  service  instead  of  312  miles  as  paid  by  the  carrier ; this  claim 
appears  under  the  caption  “Position  of  committee.” 

The  board  ascertained  the  practices  in  effect  on  several  carriers  in 
the  western  territory  with  respect  to  the  application  of  the  rules 
of  their  agreement  to  the  service  that  was  performed  by  Conductor 
Carl  Johnson  and  crew  on  August  8,  1921,  and  it  was  found  that 
the  Chicago  & North  Western  Railway  Co.,  which  is  contiguous 
to  the  carrier  involved  in  this  dispute  and  whose  agreement  with 


888 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3526] 


the  trainmen  contains  practically  the  same  rule  as  that  carrier, 
would  have  paid  Conductor  Johnson  and  crew  362  miles  at  the 
through-freight  rate. 

The  terminals  for  Conductor  Johnson  and  crew  were  Spooner, 
Itasca,  and  Altoona,  and  under  the  provisions  of  the  following  rule 
they  are  entitled  to  continuous  time  or  mileage  between  these 
terminals  with  a minimum  of  100  miles : 

Except  as  otherwise  provided  in  this  agreement,  or  in  the  hours-of-service- 
law  agreements,  crews  will  be  paid  continuous  time  or  miles  between  terminals, 
with  a minimum  of  100  miles,  except  in  work  and  wrecking  service. 

The  agreement  also  contains  the  following  rule,  which  relates 
to  payment  of  freight  trainmen  when  they  are  used  in  passenger 
service : 

Freight  brakemen,  when  used  in  passenger  service,  will  be  paid  through- 
freight  rates. 

Under  the  provisions  of  the  above  rules  the  crew  is  entitled  to 
100  miles  at  through-freight  rates  for  the  freight  service  performed 
by  them  between  the  terminals  Spooner  and  Itasca,  162  miles  at 
through-freight  rates  for  the  passenger  service  performed  by  them 
from  Itasca  to  Superior  and  return  to  Altoona,  and  100  miles  at 
freight  rates  for  the  light  movement  made  between  the  terminals 
Altoona  and  Spooner,  or  a total  of  362  miles. 

The  decision  of  the  majority  of  the  board  is  in  accordance  with 
the  rules  of  the  agreement  and  is  also  supported  by  the  practice 
prevailing  on  a contiguous  carrier  whose  agreement  with  the  train- 
men contains  similiar  rules. 

W.  L.  McMenimen. 

A.  O.  Wharton 


DECISION  NO.  3526.— DOCKET  3110 

Chicago,  IU.,  May  11,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  Brakeman  F.  W.  Hodgson  and  others  for  a 
minimum  day  of  150  miles  for  trip  on  train  No.  6,  Houston,  Tex., 
to  Beaumont,  Tex.,  January  7,  1922,  and  150  miles  for  trip  from 
Beaumont  to  Lafayette,  La.,  on  following  day. 

S tatermnt. — The  evidence  submitted  establishes  the  fact  that  a 
special  agreement  was  reached  between  the  proper  officers  of  the 
organization  and  the  carrier  that — 

Established  Houston  as  the  initial  terminal  and  Lafayette  the  final  terminal 
for  train  No.  6,  and  that  the  lay-over  at  Beaumont  would  be  considered  as  a 
broken  trip,  and  that  time  would  be  counted  out  in  computing  overtime. 

In  revision  of  schedule  of  January  1,  1913,  this  was  incorporated  in  the 
schedule  as  sections  2 and  3 of  article  1. 

This  agreement  was  not  superseded  by  Supplements  16  and  25  to 
General  Order  No.  27,  and  the  organization  was  advised  to  this  effect 
by  the  Director  General  of  Railroads. 

Decision. — The  Railroad  Labor  Board  rendered  Decision  No.  3229 
(VI,  R.  L.  B.  576)  dismissing  the  case  on  the  ground  that  as  the 
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dispute  originated  prior  to  the  effective  date  of  the  transportation 
act,  1920,  it  did  not  come  within  the  jurisdiction  of  this  board. 
However,  after  further  consideration,  the  board  is  of  the  opinion 
that  conditions  which  have  existed  since  March  1,  1920,  and  which 
resulted  in  this  dispute,  properly  come  under  the  provisions  of  the 
transportation  act,  1920,  and  therefore  rescinds  its  Decision  No. 
3229  and  denies  the  claim  of  the  employees. 


DECISION  NO.  3527.— DOCKET  3509 

Chicago,  III.,  May  11,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Wabash  Railway  Co. 

Question—  Submission  relative  to  starting  time  of  three  switch- 
tender  positions  at  Montpelier,  Ohio,  involving  application  of  para- 
graph B,  article  5,  of  agreement  covering  yardmen. 

Statement . — At  Montpelier,  Ohio,  three  switch  tenders  are  em- 
ployed, whose  assigned  hours  are  as  follows:  Switch  tender  No.  1, 
3.30  a.  m.  to  11.30  a.  m. ; switch  tender  No.  2,  12  noon  to  8 p.  m. ; 
switch  tender  No.  3,  6.30  p.  m.  to  2.30  a.  m. 

Decision . — The  Kailroad  Labor  Board  decides  that  while  operat- 
ing conditions  at  Montpelier,  Ohio,  may  have  made  it  wise  to  assign 
switch  tenders  as  was  done  by  the  carrier,  negotiations  should  have 
been  had  with  representatives  of  the  employees  prior  to  such  assign- 
ment. The  case  is,  therefore,  remanded  to  parties  at  interest  with 
instructions  that  if  this  condition  still  exists,  negotiations  be  had  in 
an  effort  to  reach  some  satisfactory  understanding  to  meet  it. 


DECISION  NO.  3528.— DOCKET  3647 

Chicago,  III.,  May  11,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  John  C.  Harpster  should 
be  reinstated  with  seniority  unimpaired  and  compensated  for  wage 
loss  sustained  since  November  30,  1920. 

Statement. — Mr.  Harpster  was  employed  as  clerk  at  East  Tyrone 
scales,  Tyrone,  Pa.,  and  wTas  local  chairman  of  the  organization  party 
to  this  dispute.  It  is  alleged  by  the  carrier  that  on  November  26, 
1920,  during  a telephone  conversation  with  his  superior  officer,  Mr. 
Harpster  resigned  from  the  service  to  take  effect  November  30,  1920; 
that  his  superior  officer  accepted  the  resignation  on  November  27, 
1920,  in  writing.  Mr.  Harpster  denies  that  he  resigned.  He  was 
not  permitted  to  remain  in  the  service  after  November  30,  1920,  the 
date  upon  which  his  alleged  resignation  was  to  become  effective. 

The  employees  contend  that  Mr.  Harpster  should  be  reinstated 
with  seniority  unimpaired  and  compensated  for  wage  loss  sustained 
since  November  30,  1920. 
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The  carrier’s  response  to  the  employees’  ex  parte  submission  is 
quoted,  as  follows: 

We  do  not  understand  that  this  case  presents  to  the  board  a dispute  within 
the  purview  of  the  transportation  act,  1920,  and  we  shall  not,  therefore,  be 
represented  at  the  hearing  of  this  case,  either  orally  or  in  writing. 

Upon  request  of  the  board  the  carrier  was  represented  at  the 
hearing  of  this  case  for  the  purpose  of  furnishing  any  information 
desired  by  the  board. 

The  representative  of  the  carrier  stated  that  Mr.  Harpster  re- 
signed from  the  service  and  his  resignation  was  accepted,  and  as  he 
left  the  service  of  his  own  accord  there  is  no  merit  in  the  claim 
presented. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  John  C.  Harpster  shall  be  rein- 
stated with  seniority  unimpaired  and  compensated  for  the  wage  loss 
sustained,  less  any  amount  earned  in  other  service. 


DECISION  NO.  3529.— DOCKET  4273 

Chicago,  III.,  May  12,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Shall  J ohn  Olson,  machinist,  be  restored  to  the  service 
of  the  “ Omaha  ” Railway  at  St.  Paul  shops  with  seniority  right  re- 
stored unimpaired  and  paid  for  all  time  lost,  less  any  amount  earned 
while  engaged  in  other  employment,  from  March  10,  1924,  until 
April  23,  1924,  the  date  he  would  have  been  removed  from  the  serv- 
ice by  force  reduction? 

Statement. — Machinist  Olson  entered  the  service  of  the  “ Omaha  ” 
Railway  April  11,  1923,  and  was  laid  off  in  a reduction  of  force  on 
June  11,  1923.  He  was  recalled  and  reemployed  to  fill  a vacancy, 
and  commenced  work  at  1 p.  m.,  February  14,  1924.  He  remained  in 
the  service  until  he  was  dismissed  on  March  10,  1924,  on  account  of 
alleged  unsatisfactory  service. 

Extensive  argument  was  advanced  by  representatives  of  the  re- 
spective parties  in  connection  with  this  dispute.  The  basic  conten- 
tion of  the  carrier  was  that  Machinist  Olson’s  services  were  unsatis- 
factory from  the  time  he  entered  the  service  on  February  14,  1924, 
and  that  it  was  therefore  justified  in  discharging  him. 

The  employees  contend  that  no  opportunity  was  given  to  Machin- 
ist Olson  to  have  a fair  and  impartial  hearing  or  investigation  as 
contemplated  by  rules  33  and  34  of  the  agreement  in  effect,  and  that 
the  employee  did  not  have  the  opportunity  as  contemplated  by  the 
rules  and  the  many  decisions  of  the  Railroad  Labor  Board,  includ- 
ing principle  8 of  Decision  No.  119  (II,  R.  L.  B.  87),  to  have  a fair 
hearing  of  the  precise  charge  against  him,  and  an  opportunity  of 
being  represented  by  representative  of  his  own  choosing  and  having 
witnesses  present.  Rule  34  referred  to  reads  as  follows : 

An  employee  who  has  been  in  the  service  of  the  railroad  30  days  shall  not 
be  dismissed  for  any  cause  without  first  being  given  a hearing. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  discharge 
of  John  Olson,  machinist,  was  in  violation  of  the  rules  governing, 
and  that  he  shall  therefore  be  paid  for  all  time  lost  from  March  10, 
1924,  to  April  23,  1924,  less  any  amount  earned  in  other  employ- 
ment. 

A hearing  shall  be  held  for  the  purpose  of  determining  the  fitness 
of  the  employee,  and  upon  the  outcome  of  said  hearing  shall  depend 
his  reinstatement  and  seniority  rights,  it  being  the  purpose  of  the 
board  in  this  respect  to  afford  the  hearing  to  which  the  employee 
was  entitled  at  the  time  of  his  discharge. 


DECISION  NO.  3530.— DOCKET  2979 

Chicago,  III.,  May  12,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  C.  E.  Johnson,  northern  division,  for  100 
miles  at  the  way-freight  rate  for  working  as  brakeman  on  train  No. 
67  from  Spooner,  Wis.,  to  Cumberland,  Wis.,  and  100  miles  as  con- 
ductor for  piloting  “ Soo  Line  ” trains  from  Turtle  Lake,  Wis.,  to 
New  Richmond,  Wis.,  and  return,  February  10,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  February  10,  1921,  Mr.  Johnson  left  Spooner  as 
brakeman  on  train  No.  67.  On  arrival  at  Cumberland  he  was  instructed  to  go 
to  Turtle  Lake  to  pilot  “ Soo  Line  ” trains  between  that  point  and  New  Rich- 
mond. He  took  a train  from  Turtle  Lake  to  New  Richmond  and  then  returned 
‘with  one  from  New  Richmond  to  Turtle  Lake. 

Employees'  position. — Conductor  Johnson  was  regularly  assigned  as  brake- 
man  on  train  67  between  Spooner  and  Hudson.  He  started  out  on  his  as- 
signment, leaving  Spooner  February  10,  1921,  and  on  arrival  at  Turtle  Lake  he 
was  taken  off  his  run  as  brakeman  and  used  as  a conductor  piloting  “ Soo 
Line  ” trains,  which  were  detouring  over  our  railroad  from  Turtle  Lake  to 
New  Richmond  and  from  New  Richmond  to  Turtle  Lake. 

Section  1,  Article  I,  of  schedule  for  conductors  and  brakemen,  reads : 

“ One  hundred  miles  or  less,  10  hours  or  less,  to  constitute  a day  in  freight, 
helper,  pusher,  and  work  service,  overtime  to  be  paid  pro  rata.” 

This  article  applies  to  both  conductors  and  brakemen.  In  this  particular 
case  the  rule  is  applicable  to  Conductor  Johnson  while  working  as  brakeman 
from  Spooner  to  Turtle  Lake,  for  which  service  he  is  entitled  to  a minimum  of 
100  miles,  and  it  is  applicable  to  him  while  working  as  a conductor  piloting 
trains  from  Turtle  Lake  to  New  Richmond  and  New  Richmond  to  Turtle  Lake, 
for  which  service  he  is  entitled  to  a minimum  of  100  miles  as  conductor. 

We  further  contend  that  our  claim  is  substantiated  by  decision  in  case  No. 
130,  rendered  by  Board  of  Adjustment  No.  1.  This  decision  clearly  defines 
that  the  railroad  can  not  combine  two  grades  of  service  in  one  day  under  a com- 
bination rate  of  pay. 

Carrier's  position. — Previous  to  receipt  of  Supplement  25  to  General  Order 
No.  27,  it  was  the  practice  on  our  road  for  many  years  to  pay  in  a case  of  this 
kind  the  miles  or  hours  the  man  worked  as  brakeman  at  brakeman’s  rate,  and 
in  addition  thereto  the  time  at  conductor’s  rate  for  the  miles  or  hours  in  that 
service,  with  a minimum  of  not  less  than  100  miles  for  the  entire  trip  at  the 
rate  in  which  the  man  began  service,  which  in  this  case  would  be  the  brake- 
man’s  rate. 

Paragraph  ( c ),  Article  VI,  of  Supplement  25,  reads: 

“ Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
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applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip.” 

The  decision  on  question  6 in  Interpretation  2 to  Supplement  25  reads,  in 
part,  as  follows : 

“Two  or  more  classes  of  service  can  only  be  involved  where  the  rates  for 
the  two  services  are  different.  * * * ” 

In  this  case  the  rates  for  the  two  classes  of  service  performed  on  the  day  or 
trip  by  Brakeman  Johnson  were  different,  and  in  compliance  with  paragraph 
( c ),  Article  VI,  of  Supplement  25,  he  should  be  paid  for  the  entire  service  at 
the  highest  rate  applicable  to  any  service  performed  on  that  date ; that  is,  he 
is  entitled  to  through-freight  conductor’s  rate  from  Spooner  to  New  Richmond 
and  from  New  Richmond  to  Turtle  Lake. 

Decision. — The  Railroad  Labor  Board  finds  on  investigation  that 
the  practices  under  the  rules  in  effect  sustain  the  contention  of  the 
employees,  and  it  therefore  rescinds  Decision  No.  3058  (VI,  R.  L.  B. 
368)  in  this  case  and  decides  that  the  claim  of  the  employees  is 
sustained. 


DECISION  NO.  3531.— DOCKET  4587 

Chicago,  III.,  May  12,  1925 

* 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 

Denver  & Rio  Grande  Western  Railroad  Co. 

Question. — (1)  Shall  the  carrier  confer  with  the  duly  authorized 
representative  of  the  Federated  Shop  Crafts  on  cases  involving  an 
alleged  violation  of  the  memorandum  of  settlement  on  the  basis  of 
which  the  strike  was  terminated  ? 

(2)  Shall  Messrs.  F.  A.  O’Dell,  J.  L.  Griffin,  and  F.  J.  Plunkett, 
formerly  employed  as  machinists,  Grand  Junction,  Colo.,  be  re- 
turned to  the  service  with  seniority  rights  restored  and  paid  for  all 
time  lost  since  February  27,  1924? 

Statement. — The  evidence  shows  that  through  the  mediation  or 
counsel  of  the  governor  and  attorney  general  of  the  State  of  Colo- 
rado the  strike  of  the  Federated  Shop  Crafts  was  terminated  on  the 
Denver  & Bio  Grande  Western  Railroad  in  accordance  with  the 
terms  of  a memorandum  of  settlement  drawn  by  the  intermediaries 
and  submitted  to  the  carrier  and  the  committee  representing  the 
shop  crafts,  who,  after  certain  revisions,  indicated  their  approval  of 
the  plan.  The  following  is  quoted  from  the  so-called  “ memorandum 
of  settlement  ” referred  to : 

The  company  will  announce  its  intention  to  reemploy,  under  present  rules, 
former  employees  now  on  strike  in  preference  to  all  others  seeking  employment 
in  their  former  crafts,  without  reference  to  age,  provided  such  employees 
make  application  within  60  days  after  the  strike  is  terminated  and  are  not  ob- 
jectionable to  the  management. 

Reemployment  of  all  striking  former  employees  shall  be  on  th6  basis  of  the 
contract  now  existing  between  the  railroad  company  and  its  present  employees 
as  to  working  conditions  and  wages  and  will  not  be  on  the  basis  of  former 
shop  rules,  and  no  amendment  or  modification  of  present  shop  rules  and  con- 
tract is  conceded  or  permissible. 

The  reemployment  is  to  be  of  those  who  are  not  objectionable  to  the  manage- 
ment. This  provision  gives  the  management  the  power  of  choice  among  those 
former  employees  who  apply  for  reemployment,  and,  as  it  is  written,  gives  to 
the  railroad  management  the  right  of  practically  arbitrary  rejection.  I am 
informed,  however,  that  the  policy  of  the  railroad  company  will  be,  so  far  as 
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posable,  to  give  employment  to  all  who  are  able  reasonably  to  perform  their 
labors,  save  and  except  those  who  have  demonstrated  by  their  conduct  that 
they  are  trouble  makers. 

It  is  the  position  of  the  carrier  that  the  Federated  Shop  Crafts 
in  advising  its  membership  misrepresented  the  true  intent  of  the 
memorandum,  and  in  connection  with  question  (1)  above  the  carrier 
states : 

First,  that  the  only  understanding  ever  contemplated  by  the  management 
in  connection  with  the  settlement  of  the  strike  had  in  view  only  the  determi- 
nation of  a policy  to  be  followed  by  the  management  in  accepting  and  giving 
reemployment  to  these  men.  This  understanding  in  any  event  was  not  to  be 
consummated  as  an  agreement  or  contract,  and,  likewise,  in  any  event,  was  to 
apply  only  to  former  employees  who  were  considered  by  the  management  as 
eligible  for  reemployment,  and  who  filed  their  applications  within  60  days. 

Second,  that  the  only  terms  to  which  the  management  was  ever  bound  by 
understanding  through  the  attorney  general  as  constituting  a policy  in  this 
respect  were  not  agreed  to  but  were,  in  fact,  repudiated  by  the  labor  organi- 
zations through  their  representatives,  and  consequently  there  never  was  in 
actual  effect  any  understanding,  agreement,  or  memorandum  of  settlement 
with  Denver  & Rio  Grande  System  Federation  No.  10. 

Finally,  irrespective  of  the  fact  that  this  understanding  or  policy  to  be  pur- 
sued by  the  management  with  respect  to  returning  strikers  to  the  service  was 
never  consummated,  the  records  show  that  a total  of  774  strikers,  eligible  for 
service,  had  been  reemployed  up  to  the  beginning  of  October,  1923.  Among 
these  returned  strikers  were  Messrs.  O'Dell,  Griffin,  and  Plunkett,  who  are 
involved  In  question  (2)  of  this  case. 

As  stated,  the  carrier  restored  certain  striking  shopmen  to  the 
service,  which  included  F.  A.  O’Dell,  J.  L.  Griffin,  and  F.  J.  Plun- 
kett, the  employees  involved  in  this  dispute. 

Prior  do  the  restoration  of  the  above-named  employees  to  the  serv- 
ice, the  carrier  had  entered  into  an  agreement  with  the  association 
of  shop  crafts,  under  the  provisions  of  which  the  employees  agreed 
to  work  if  and  when  returned  to  the  service.  The  employees  in 
question  were  returned  to  the  service  on  the  following  dates,  namely, 
F.  A.  O’Dell,  on  July  2,  1923;  J.  L.  Griffin,  on,  July  9,  1923;  and 
F.  J.  Plunkett,  on  August  20,  1923,  and  remained  in  the  service 
until  February  27,  1924,  on  which  latter  date  their  services  were  dis- 
continued, it  being  the  position  of  the  carrier  that  the  said  em- 
ployees were  laid  off  in  force  reduction,  the  employees  having  been 
advised  as  follows : “ Your  services  will  no  longed  be  required  by 
this  railroad  after  this  date.” 

The  carrier  contends  that  the  reduction  was  made  strictly  in  ac- 
cordance with  the  provisions  of  rule  24  of  the  agreement  with  the 
association  of  shop  crafts,  which  reads,  in  part,  as  follows : 

When  the  force  is  reduced,  merit  and  competency  being  equal,  seniority  shall 
govern ; employees  to  take  the  rate  of  the  job  to  which  assigned. 

Unless  employee  is  notified  in  writing,  when  laid  off,  that  his  services  are 
such  he  can  not  be  reemployed,  he  will  retain  his  former  seniority  date,  pro- 
vided he  is  reemployed  within  six  months  and  passes  a satisfactory  physical 
examination. 

In  connection  with  this  rule  the  carrier  states : 

_ When  this  rule  was  negotiated  with  the  present  mechanical  crafts’  associa- 
tion during  October,  1922,  it  was  fully  known  and  understood  by  the  committee 
of  42  men  who  participated  in  negotiation  of  the  agreement  that  the  rule  was 
intended  to  eliminate  seniority  as  the  sole  governing  factor  in  a reduction  in 
force;  this  in  direct  contrast  to  rule  previously  existing  in  the  former  fed- 
erated crafts’  agreement. 
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Because  of  this  departure  from  the  former  seniority  method  governing  in  a 
reduction  in  force,  the  provision  for  notifying  the  men  when  they  were  laid  off 
that  their  services  would  not  be  required  in  the  future  was  placed  in  this  rule 
so  that  men  laid  off  and  so  notified  would  not  be  expecting  to  be  returned 
to  the  service  when  forces  were  again  increased. 

The  rule  had  been  applied  in  this  manner  in  numerous  cases  prior  to  the 
action  involving  these  three  men,  to  permanently  relieve  from  the  service  men 
who  had  shown  themselves  to  be  undesirable  employees. 

It  is  the  further  position  of  the  carrier  that  Messrs.  O’Dell,  Griffin, 
and  Plunkett  not  only  displayed  open  hostility  toward  the  manage- 
ment and  the  men,  but  became  careless  with  their  work  and  in  every 
way  showed  that  they  were  undesirable  employees;  and  if  they  felt 
that  they  had  been  unjustly  treated,  they  were  privileged  to  handle 
their  case  in  accordance  with  the  provisions  of  rule  30  of  the  agree- 
ment entered  into  with  the  association  of  shop  crafts,  but  they 
failed  to  protect  their  rights  under  the  rules.  Rule  30  reads,  in 
part,  as  follows : 

Employees  having  suggestions  or  grievances  should  first  submit  them  to  the 
immdiate  supervisor,  and  if  an  adjustment  can  not  there  be  made  they  may 
be  referred  to  the  local  committee  for  consideration  and  disposition.  The  case 
may  then  be  taken  to  the  foreman,  general  foreman,  master  mechanic,  or  shop 
superintendent,  each  in  their  respective  order,  by  the  duly  authorized  local 
committee  or  representative. 

* * * * * * # 

An  employee  discharged  for  any  cause  shall  be  furnished  in  writing  the 
reason  for  his  dismissal.  If  such  employee  then  desires  an  investigation  of 
the  charge,  he  shall  make  a request  in  writing,  either  personally  or  through 
the  duly  authorized  local  committe  within  five  days.  * * * 

The  carrier  introduced  as  evidence  a number  of  affidavits  from 
employees  in  which  it  is  stated  that  the  three  men  named  in  this 
dispute  were  disturbing  elements  in  the  shops. 

The  employees  contend  that  during  the  month  of  January,  1924, 
a representative  of  the  carrier  visited  Grand  Junction,  Colo.,  and 
held  a meeting  with  all  the  former  striking  shopmen  who  had  not 
up  to  that  time  affiliated  with  the  association  of  shop  crafts  and 
urged  them  to  join  said  association.  Further,  that  as  a result  of  this 
meeting  several  employees  filed  applications  for  membership  in  the 
association,  among  whom  being  the  three  employees  involved  in  this 
dispute.  The  applications  of  Messrs.  O’Dell,  Griffin,  and  Plunkett 
were  rejected  by  the  association,  and  shortly  subsequent  thereto  they 
were  relieved  from  the  service,  contrary  to  the  terms  of  the  mem- 
orandum of  settlement  made  when  the  strike  was  declared  at  an  end. 

It  is  the  position  of  the  organization,  party  hereto,  that  every 
possible  effort  was  made  to  secure  an  investigation  with  representa- 
tives of  their  own  choosing,  but  without  success,  the  carrier  refusing 
to  meet  a committee  representing  the  Federated  Shop  Crafts,  taking 
the  position  that  the  rule  provided  that  such  grievances  should  be 
handled  by  a committee  of  the  organization  party  to  the  agreement. 
The  following  is  quoted  from  a communication  from  the  Federated 
Shop  Crafts,  addressed  to  the  carrier : 

You  will  note,  Mr.  Beacom,  tliat  I am  not  attempting  to  argue  the  merits 
or  demerits  of  the  cases  of  these  three  former  employees,  but  I am  making 
an  effort  to  demonstrate  that*  the  employees  are  entitled  to  a hearing  and 
to  have  the  privilege  of  having  their  cases  handled  by  representatives  of  their 
own  choosing. 
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It  is  with  this  contention  and  with  this  additional  argument  that  I am 
making  a further  request  for  you  to  grant  me  a hearing  to  take  up  these 
cases  for  consideration  and  adjustment. 

The  employees  take  the  position  that  the  decisions  of  the  Rail- 
road Labor  Board  and  the  transportation  act,  1920,  give  to  them 
the  right  to  select  representatives  of  their  own  choosing,  and  that 
it  could  not  be  expected  of  them  to  place  their  cases  in  the  hands 
of  a committee  which  has  rejected  them  from  membership  in  the 
shop  association. 

The  following  is  quoted  from  the  employees’  submission : 

Our  contention  is  that  these  men  were  discharged  without  justifiable  cause 
and  in  violation  of  the  memorandum  of  settlement  entered  into  by  the  officials 
of  the  Denver  & Rio  Grande  Western  Railroad  Co.  and  the  representative  of 
the  strikers  when  the  strike  was  ended  and  the  men  made  application  to 
return  to  work. 

We  contend  that  the  officials  of  the  Denver  & Rio  Grande  Western  Railroad 
Co.  erred  in  refusing  to  arrange  a conference  with  the  representative  of  the 
three  men,  and  we  are  asking  that  a hearing  be  granted  and  that  the  three 
men  shall  be  returned  to  work  with  pay  for  time  lost,  minus  such  amounts 
as  they  may  have  earned  in  other  occupations  since  their  dismissal  from  the 
service  of  the  Denver  & Rio  Grande  Western  Railroad  Co. 

O pinion. — It  is  insisted  by  the  representatives  of  the  employees 
that  Messrs.  O’Dell,  Griffin,  and  Plunkett  were  not  given  an  investi- 
gation by  the  carrier  that  was  in  strict  accordance  with  rules  govern- 
ing such  matters,  the  decisions  of  the  Railroad  Labor  Board,  and  the 
transportation  act,  1920.  The  evidence  adduced  at  the  hearing  before 
the  Railroad  Labor  Board,  however,  raises  a rebuttable  presump- 
tion that  the  conduct  of  these  men  justified  them  being  relieved  from 
the  service.  The  board  therefore  does  not  deem  it  equitable  to  im- 
pose on  the  carrier  a heavy  penalty  for  back  pay  to  which  the 
employees  may  not  be  entitled,  based  on  a question  of  procedure. 

Decision . — The  Railroad  Labor  Board  under  the  circumstances 
of  this  particular  case  remands  the  dispute,  and  orders  that  F.  A. 
O’Dell,  J.  L.  Griffin,  and  F.  J.  Plunkett  be  given  an  investigation  by 
the  carrier  in  strict  accordance  with  the  rules  governing,  in  which 
investigation  they  will  be  represented  by  the  organization  of  their 
choice,  after  which  the  employees  may,  if  they  so  desire,  submit  the 
case  to  the  board  for  consideration  and  decision  on  its  merits. 

DISSENTING  OPINION 

The  service  record  of  the  three  employees  involved  in  this  dispute 
is  as  follows: 

F.  A.  O’Dell,  machinist,  worked  for  the  Denver  & Rio  Grande 
Western  Railroad  Co.  from  March  4,  1910,  to  March  14,  1910,  was 
laid  off  on  account  of  reduction  in  force,  called  back  to  work  April 
8,  1911,  and  worked  until  July  1,  1922,  when  he  went  out  in  general 
strike.  After  an  adjustment  of  the  strike  was  made  he  returned 
to  work  on  July  2,  1923,  being  called  back  from  a steady  job  he 
had  working  for  the  county  of  Mesa,  Colo. 

J.  L.  Griffin,  machinist,  worked  for  the  Denver  & Rio  Grande 
Western  Railroad  Co.  for  28  years.  The  greater  part  of  this  time 
was  spent  as  an  official,  holding  various  positions.  He  was  round- 
house foreman  at  Grand  Junction,  Colo.,  for  five  years.  He  was 
suspended  from  the  service  on  July  9,  1922,  for  refusing  to  do  other 
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than  the  work  of  an  official  (which  was  in  accordance  with  the 
official  statement  issued  by  the  chairman  of  the  United  States  Rail- 
road Labor  Board).  After  the  settlement  of  the  strike  he  was  called 
back  to  work  July  9,  1923,  leaving  a steady  job  on  the  Uintah  Rail- 
road at  Atches,  Colo. 

F.  J.  Plunkett,  machinist,  went  to  work  for  the  Denver  & Rio 
Grande  Western  Railroad  Co.  as  an  apprentice  April  23,  1908.  He 
went  out  on  strike  July  1,  1922.  After  the  strike  was  adjusted  he 
was  called  back  to  work,  leaving  a steady  job  with  the  Pan  American 
Oil  Co.  at  Watsonville,  Calif.,  August  20,  1923. 

The  employees  remained  in  continuous  service  from  the  respective 
dates  on  which  they  were  reemployed  until  February  27,  1924,  on 
which  date  each  of  them  was  notified  by  receipt  of  a personally  ad- 
dressed letter  stating  that  “ Your  services  will  no  longer  be  required 
by  this  railroad  after  this  date.” 

The  evidence  submitted  to  the  board  establishes  beyond  question 
of  reasonable  doubt  that — 

(1)  These  men  were  thoroughly  competent  mechanics. 

(2)  Their  reemployment  by  the  carrier  after  the  termination  of 
the  strike  removed  any  question  of  doubt  as  to  the  satisfactory  na- 
ture of  their  conduct,  and  that  they  were  adjudged  acceptable  em- 
ployees by  the  carrier. 

(3)  Their  work  and  conduct  were  satisfactory  during  the  period 
of  time  they  were  in  the  service  subsequent  to  the  termination  of  the 
strike  and  until  after  they  had  at  the  request  of  the  carrier  made 
application  for  membership  in  and  had  been  rejected  by  the  members 
of  the  company  union. 

(4)  Every  complaint  or  charge  made  against  these  men  originated 
after  the  rejection  of  their  applications  for  membership  in  the  com- 
pany union,  and  that  the  complaints  were  made  by  the  members  of 
the  company  union  who  rejected  their  applications. 

(5)  The  removal  from  service  was  not  caused  by  the  necessity  of 
a reduction  in  force.  The  claim  of  the  carrier  that  notice  was  posted 
advising  of  a reduction  in  force  is  not  substantiated  by  the  evidence 
as  it  is  clearly  proved  that  the  men’  removed  from  service  had  no 
knowledge  of  the  cause  of  their  dismissal  until  after  they  had  re- 
ceived the  letter  on  February  27.  This  is  amply  verified  by  the  fact 
that  the  master  mechanic  was  asked  on  the  following  day,  February 
28,  by  one  of  the  discharged  men,  for  the  reason  of  their  dismissal, 
and  his  reply  gave  them  their  first  information  that  it  was  “ a reduc- 
tion in  force.” 

(6)  A careful  analysis  of  the  evidence  in  this  case  will  satisfy  any- 
one that  these  men  were  removed  from  the  service  of  the  carrier  as 
a result  of  collusion  between  the  carrier  and  the  officers  and  members 
of  the  company  union. 

(7)  No  charges  of  misconduct  or  neglect  of  duty  were  filed  against 
these  men  until  after  their  dismissal. 

(8)  An  investigation  as  to  the  cause  of  dismissal,  at  which  repre- 
sentatives of  their  choice  would  be  present,  was  denied  by  the  carrier. 

(9)  The  attitude  of  the  carrier  with  respect  to  conducting  an  in- 
vestigation ignored  the  recognized  right  of  the  discharged  men  to 
select  representation  of  their  own  choice.  It  was  natural  and  proper 
for  these  employees  to  refuse  to  place  their  case  in  the  hands  of  a 
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committee  representing  the  members  of  the  company  union  which 
had  already  denied  them  membership  in  said  association,  and  had, 
in  conjunction  with  the  officials  of  the  carrier,  caused  their  dismissal 
from  the  service. 

In  the  judgment  of  the  undersigned,  it  is  hardly  consistent  with 
any  recognized  principle  of  fair  dealing  for  a carrier  to  request 
employees  to  file  applications  for  membership  in  an  association  which 
they  have  no  real  desire  to  join,  and  then  discharge  them  when  their 
applications  had  been  rejected  by  the  members  of  said  association. 

The  decision  of  the  majority  of  the  board  is  not  in  accord  with  the 
facts,  and  it  disregards  the  rights  of  the  aggrieved  employees  be- 
cause the  evidence  in  possession  of  the  board  clearly  proves  that  no 
charge  had  ever  been  filed  against  the  dismissed  employees  until 
after  their  removal  from  the  service. 

The  following  members  of  the  board  voted  for  this  decision : 
Messrs.  Morrow,  Hanger,  Elliott,  Baker,  and  Higgins.  The  follow- 
ing members  voted  for  reinstatement  with  pay  for  time  lost  less  any 
amount  earned  in  other  employment : Messrs.  Wharton,  McMenimen, 
and  Grable.  Absent : Mr.  Hooper. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 

SUPPORTING  OPINION 

It  is  difficult  to  understand  why  a dissenting  opinion  is  filed 
against  a decision  of  the  Railroad  Labor  Board  which  does  not  pass 
upon  the  merits  of  the  dispute.  The  language  of  the  dissenting 
opinion  would  indicate  that  the  board  had  sustained  the  contention 
of  the  carrier,  while  a reading  of  the  decision  will  clearly  indicate 
that  such  is  not  the  case. 

The  dissent  goes  beyond  the  scope  of  the  decision  and  apparently 
contemplates  the  outcome  of  the  dispute  after  the  procedure  as 
directed  by  the  board  shall  have  been  followed. 

The  board  has  not  in  its  decision  decided  that  the  action  on  the 
part  of  the  carrier  was  or  was  not  justified,  but  has  directed  that  an 
investigation  be  held  in  accordance  with  recognized  practices  in  such 
cases,  for  which  the  employees  have  strongly  contended. 

The  board  sustains  this  contention  of  the  employees,  but  it  remains 
silent  on  the  merits  of  the  case  pending  the  outcome  of  the  pro- 
cedure outlined.  It  is  therefore  difficult  to  understand  why  a dis- 
senting opinion  is  made  against  something  that  has  not  occurred. 

S.  Higgins. 


DECISION  NO.  3532.— DOCKET  3910 

Chicago,  III.,  May  12,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago,  Rock  Island  & Pacific  Rail- 
way Co. 

Question. — Claim  of  J.  L.  Bickers,  switchman,  for  pay  on  the 
basis  of  rate  and  one-half  for  services  rendered  from  11.30  p.  m., 
February  25,  to  7.30  a.  m.,  February  26,  1923. 
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Statement. — The  following  is  quoted  from  the  submission : 

Statement  of  facts. — Mr.  Bickers  was  regularly  assigned  to  service  as  a 
helper  in  Biddle,  Ark.,  yard,  being  bulletined  to  work  from  3 p.  m.  to  11  p.  m. 
On  February  25,  1923,  he  worked  his  regular  assignment,  and  was  required  to 
work  as  foreman  on  an  extra  job  from  11.30  p.  m.  to  7.30  a.  m.  He  was  paid 
at  straight-time  rates  for  all  services  rendered. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case. 

The  position  of  the  contending  parties  is  set  forth  herein : 

Question. — Claim  of  Switchman  Bickers,  Biddle,  Ark.,  for  compensation  at 
overtime  rates  for  service  rendered  from  11.30  p.  m.,  February  25,  to  7.30  a.  m., 
February  26,  1923,  after  having  worked  his  regular  assignment. 

Employees'  position. — Mr.  Bickers  was  regularly  assigned  to  service  as  a 
helper  in  Biddle  yard,  being  bulletined  to  work  from  3 p.  m.  to  11  p.  m.  On 
February  25,  1923,  he  worked  his  regular  assignment,  and  was  required  to 
work  as  foreman  on  an  extra  job  from  11.30  p.  m.  to  7.30  a.  m.  He  was  paid 
at  straight-time  rates  for  all  service  rendered. 

The  claim  for  punitive  rate  for  time  worked  on  the  second  shift  is  based 
on  article  3 of  rules  and  rates  of  pay  for  switchmen,  effective  November  1, 
1922,  agreement  between  the  Chicago,  Rock  Island  & Pacific  Railway  Co, 
the  Chicago,  Rock  Island  & Gulf  Railway  Co.,  and  the  Switchmen’s  Union  of 
North  America,  which  reads : 

“ Overtime. — Except  when  changing  off  where  it  is  the  practice  to  work 
alternately  days  and  nights  for  certain  periods,  working  through  two  shifts 
to  change  off ; or  where  exercising  seniority  rights  from  one  assignment  to 
another ; all  time  worked  in  excess  of  eight  hours’  continuous  service  in  a 
24-hour  period  shall  be  paid  for  as  overtime,  on  the  minute  basis,  at  one  and 
one-half  times  the  hourly  rate.” 

Article  3 was  written  into  the  agreement  between  the  “ Rock  Island  ” 
and  switchmen  in  accordance  with  the  provisions  of  Supplement  6 to  Gen- 
eral Order  No.  27,  United  States  Railroad  Administration,  and  continued  in 
effect  by  Supplement  25  to  General  Order  No.  27,  dated  December  15,  1919. 
Section  7,  Article  XIII  of  Decision  No.  2 (I,  R.  L.  B.  13)  issued  by  the  Rail- 
road Labor  Board,  continued  this  rule ; it  was  agreed  to,  without  change,  in 
the  agreement  between  the  “ Rock  Island  ” and  the  switchmen,  effective  No- 
vember 1,  1922 ; and  it  is  still  in  full  force  and  effect. 

It  is  the  understanding  of  the  employees  that  the  above-quoted  rule  re- 
quires that  Switchman  Bickers  be  compensated  on  the  basis  of  time  and  one- 
half  for  the  service  performed  February  25,  1923,  on  the  second  shift  in  a 
24-hour  period. 

Carrier's  position. — Case  of  Switchman  Bickers,  who  was  regularly  as- 
signed as  a helper,  to  work  a shift  from  3 p.  m.  to  11  p.  m.,  and  on  February 
25,  1923,  he  worked  as  a foreman  on  the  shift  from  11.30  p.  m.  to  7.30  a.  m., 
February  26,  1923.  Mr.  Bickers  was  merely  exercising  his  seniority  in  fill- 
ing a higher  position  when  working  as  an  extra  man  on  account  of  no  regular 
extra  man  being  available.  This  was  in  accordance  with  the  local  arrange- 
ment in  effect  at  that  point.  This  work  was  not  continuous  with  the  regular 
assignment.  He  was  filling  a higher  position  at  a higher  rate  of  pay,  and 
the  carrier  therefore  -maintains  that  he  was  properly  paid  at  pro  rata  rate 
for  the  position  he  filled  as  an  extra  foreman. 

The  carrier  feels  that  the  rate  as  paid  was  fair  and  reasonable,  and  was 
full  compensation  for  the  service  rendered ; that  it  was  in  addition  to  the 
regular  assignment,  as  he  was  acting  in  the  capacity  of  extra  man ; that 
such  practice  was  in  accordance  with  the  understanding  at  those  particular 
terminals,  and  that  in  no  case  was  the  second  assignment  on  which  he  per- 
formed the  extra  work  continuous  with  the  regular  assignment. 
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The  claim  is  based  on  article  3 of  the  agreement,  Avhich  reads : 

Except  when  changing  off  where  it  is  the  practice  to  work  alternately  days 
and  nights  for  certain  periods,  working  through  two  shifts  to  change  off,  or 
where  exercising  seniority  rights  from  one  assignment  to  another,  all  time 
worked  in  excess  of  8 hours’  continuous  service  in  a 24-hour  period  shall 
be  paid  for  as  overtime,  on  the  minute  basis,  at  one  and  one-half  times  the 
hourly  rate. 

It  will  be  observed  that  the  rule  reads,  in  part  “ or  where  exer- 
cising seniority  rights  from  one  assignment  to  another.”  This  is 
exactly  what  Mr.  Bickers  was  doing,  exercising  his  seniority  from  a 
position  as  helper  to  a position  as  foreman  carrying  a higher  rate 
of  pay. 

Quoting  further  from  the  rule,  “ all  time  worked  in  excess  of  eight 
hours’  continuous  service  in  a 24-hour  period  shall  be  paid  for  as 
overtime,  on  the  minute  basis,  at  one  and  one-half  times  the  hourly 
rate.”  The  service  performed  by  Mr.  Bickers  was  not  continuous; 
therefore,  the  method  of  payment  on  a pro  rata  basis  was  in  strict 
conformity  with  the  rule. 

Horace  Baker. 

SUPPORTING  OPINION 

The  yard  employee  involved  in  this  dispute  held  a regular  assign- 
ment as  yard  helper  on  a shift  that  worked  from  3 p.  m.  to  11  p.  m. 
He  was  required  by  the  proper  official  of  the  carrier  to  work  on  an- 
other shift  as  foreman  from  11.30  p.  m.  to  7.30  a.  m.  in  the  same 
24-hour  period.  He  did  not  exercise  his  seniority  rights  from  one 
assignment  to  another,  and  under  article  3 of  the  agreement  quoted 
in  the  dissenting  opinion,  he  is  entitled  to  eight  hours  at  one  and 
one-half  times  the  hourly  rate  on  account  of  having  worked  in  excess 
of  eight  continuous  hours  in  a 24-hour  period. 

The  board  in  Decisions  Nos.  1845  (IV,  R.  L.  B.  440),  No.  2753 
(V,  R.  L.  B.  875),  and  No.  2754  (V,  R.  L.  B.  876)  has  sustained 
the  claim  of  the  employees  for  overtime  at  the  rate  of  time  and  one- 
half  where  regularly  assigned  yard  employees  were  required  to  work 
in  excess  of  eight  continuous  hours’  service  in  a 24-hour  period,  and 
the  decision  of  the  majority  of  the  board  in  this  case  (Docket  No. 
3910)  is  in  accord  with  those  decisions  and  the  language  of  the  rule 
that  is  referred  to  above. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 
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Chicago,  111.,  May  12,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri- 

Kansas-Texas  Lines 

Question. — Claim  of  Conductor  Putnam  and  crew  for  run  around 
on  November  12,  1922,  at  Bellmead,  Tex. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — On  November  12,  1922,  Conductor  Putnam  and  crew 
were  called  to  leave  Bellmead,  a terminal,  at  11.20  a.  m.  in  through-freight 
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service,  and  they  departed  from  the  train  yard  at  11.50  a.  m.  At  a point 
approximately  3 miles  from  the  starting  point  and  within  the  terminal  limits 
of  Bellmead  their  engine  failed,  necessitating  a switch  engine  towing  the  train 
and  engine  back  into  the  train  yard.  Another  crew  was  called  to  leave  Bell- 
mead  in  the  same  direction  and  in  the  same  service  at  2.30  p.  m.,  departing  at 
3 p.  m.,  or  about  one  hour  after  Conductor  Putnam  and  crew  had  been  returned 
to  the  train  yard.  The  latter  crew  left  the  terminal  in  continuation  of  its  trip 
at  5.10  p.  m.  the  same  date,  and  it  claimed  payment  under  the  schedule  on 
account  of  the  crew  which  departed  at  3 p.  m.  running  around  it  in  the 
terminal. 

Article  31  of  the  conductors  and  trainmen’s  agreement  reads,  in  part,  as 
follows : 

“(a)  Trainmen  in  through-freight  service  will  be  run  first-in  first-out  and 
will  not  be  run  oft  their  respective  divisions  except  in  case  of  wrecks,  washouts, 
or  to  handle  livestock  or  perishable  freight  or  other  undoubted  emergencies. 

“(c)  When  chain-gang  crews  are  run  around  at  terminals  through  no  fault 
of  their  own  they  will  receive  one  day’s  pay  and  will  be  placed  behind  other 
crews  in  their  assigned  service.  This  not  to  apply  to  trainmen  held  in  com- 
pliance with  the  hours  of  service  law.” 

It  is  contended  that  inasmuch  as  Conductor  Putnam  and  crew  were  available 
for  service  in  the  terminal  when  the  second  crew  departed  at  3 p.  m.  they 
were  run  around  at  the  terminal  and  should  have  been  paid  in  accordance  with 
paragraph  (c)  of  article  31,  as  quoted  in  the  statement  of  facts. 

Carrier's  position. — This  crew  originally  left  Bellmead,  returned,  and  finally 
departed  as  shown  in  the  employees’  statement  of  facts,  being  handled  in 
accordance  with  the  provisions  of  article  30,  which  we  quote  as  follows : 

“ When  necessary  for  trainmen  to  return  to  a terminal  for  an  engine  to 
complete  the  run  on  which  they  have  started,  or  for  any  other  emergency 
arising  in  connection  with  the  run,  or  when  necessary  to  run  into  a terminal 
and  return  for  the  purpose  of  completing  the  run,  such  trips  will  be  considered 
as  in  continuous  service  in  connection  with  the  run  necessitating  them. 

“ This  article  does  not  apply  when  the  distance  is  more  than  10  miles  from 
terminal.” 

It  is  our  contention  that  article  31,  quoted  in  employees’  submission,  has  no 
application  whatever  to  this  case  and  that  Conductor  Putnam  and  crew 
were  merely  returning  to  the  terminal  for  the  purpose  as  contemplated  under 
article  30,  above  quoted. 

Decision. — The  Railroad  Labor  Board  decides  that  in  view  of  the 
facts  and  circumstances  of  this  case  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  3534.— DOCKET  4092 

Chicago,  III.,  May  12,  1925 

Association  of  Colored  Railway  Trainmen  v.  Illinois  Central  Railroad  Co., 
Yazoo  & Mississippi  Valley  Railroad  Co. 

Question. — Protest  against  an  alleged  violation  of  the  yardmen’s 
agreement  at  Memphis  terminal  by  restricting  colored  switchmen’s 
seniority  to  head  end  only. 

Statement. — The  following  is  quoted  from  the  submission: 

Employees'  position. — The  colored  yard  brakemen  or  switchmen  at  the 
Memphis  terminal,  employed  by  the  Illinois  Central  Railroad  Co.  and  the 
Yazoo  & Mississippi  Valley  Railroad  Co.  at  Memphis,  Tenn.,  claim  that  the 
seniority  rule  as  incorporated  in  the  contract  entered  into  by  the  representa- 
tives of  the  majority  of  employees,  the  Brotherhood  of  Railroad  Trainmen, 
and  the  carrier  is  now  being  and  has  been  violated  since  1920. 

Article  II,  entitled  “ Seniority,”  on  page  6 of  the  schedule  of  rules  and 
wages  governing  yardmen,  effective  November  18,  1920,  reads,  in  part,  as 
follows : 

“(u)  Seniority  rights  of  yardmen  will  date  from  the  time  they  enter  service 
continuous  in  yard  or  terminal  where  employed. 
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“(6)  The  right  to  preference  of  work  and  promotion  will  be  governed  by 
seniority  in  the  service.  The  yardman  oldest  in  the  service  will  be  given  pref- 
erence, if  competent. 

“(c)  In  the  appointment  of  yardmasters  and  assistant  yardmasters  the 
senior  yardman  will  in  all  cases  be  given  full  and  unprejudiced  consideration. 

“(d)  Rights  contained  in  this  agreement  shall  be  understood  to  apply  for 
both  white  and  colored  employees  alike,  and  this  plainly  and  necessarily 
involves  only  one  seniority  list  in  which  all  men  will  be  treated  uniformly, 
regardless  of  race  or  color. 

“(e)  All  men  entering  the  service  on  and  after  January  16,  1920,  to  fill 
the  positions  of  switchmen  will  be  subject  to  and  required  to  pass  uniform 
examinations  and  comply  with  regulations  as  to  standard  watches  and  to 
know  how  to  read  and  write. 

“(f)  Discipline  will  be  applied  uniformly,  commensurate  with  the  facts 
in  the  case,  without  distinction  as  to  color. 

“(g)  When  yard  forces  are  reduced,  the  men  involved  will  be  displaced  in 
the  order  of  their  seniority  regardless  of  color.” 

Paragraph  ( d ) plainly  states  that  rights  contained  in  the  agreement  shall  be 
understood  to  apply  to  both  white  and  colored  alike,  and  that  all  men  shall  be 
treated  uniformly,  regardless  of  race  or  color.  Notwithstanding  this  fact,  it  ap- 
pears that  the  representatives  of  the  Brotherhood  of  Railroad  Trainmen  and  of 
the  carrier  have  come  together  on  an  understanding  whereby  the  provisions  of 
paragraph  ( d ) are  nullified  as  far  as  the  colored  switchmen  are  concerned. 

The  practice,  in  part,  of  wThich  the  petitioner  complains  is  that  colored 
switchmen  are  not  permitted  to  exercise  their  seniority  on  the  rear  end  of 
switching  crews  nor  switch-lining  jobs,  while  white  switchmen  are  permitted 
to  and  do  exercise  their  seniority  on  all  positions.  For  instance,  where  a crew 
consists  of  three  men,  a yard  conductor  and  two  yard  brakemen,  one  brake- 
man  fills  the  position  known  as  engine  follower,  the  other  brakeman  fills  the 
position  known  in  railroad  parlance  as  “rear-end  man,”  or  “long  field  man.” 

Under  the  present  practice  the  colored  yard  brakeman’s  seniority  is  re- 
stricted to  the  head  end  only,  known  as  engine  follower,  while  the  white  yard 
brakemen  can  and  do  exercise  their  seniority,  as  before  stated,  on  both  rear 
and  head  ends.  In  the  Nonconnah  hump  yard  there  are  two  engines  working 
on  each  shift,  with  a crew  of  one  conductor  and  seven  brakemen  each.  One 
of  these  brakemen  is  colored  and  fills  the  position  of  engine  follower ; six  are 
white  brakemen,  one  filling  the  position  of  “ tie-down  man  ” ; in  other  words, 
rear-end  man,  and  the  other  five  white  brakemen  fill  the  position  of  liners. 
They  are  stationed  at  intervals  along  the  lead  to  line  the  switches.  In  addi- 
tion, there  are  20  brakemen  known  as  car  riders  who  take  care  of  the  cars 
as  they  are  cut  off  over  the  hump.  Under  the  practice  complained  of,  the  col- 
ored switchmen  are  permitted  to  exercise  their  seniority  as  riders,  but  are 
prohibited  from  exercising  their  seniority  as  liners. 

On  May  3,  1922,  a committee  representing  the  colored  switchmen  at  the 
Memphis  terminal  met  in  conference  with  A.  E.  Clift,  then  general  manager 
of  the  carrier.  After  producing  evidence  showing  that  the  seniority  rule  was 
being  violated  in  the  Memphis  terminal,  the  committee  requested  that  the  dis- 
criminatory practice  be  discontinued  and  that  that  part  of  the  agreement  per- 
taining to  seniority  be  carried  out  to  the  letter.  A copy  of  Mr.  Clift’s  written 
answer  to  this  committee  appears  below : 

Chicago,  III.,  May  3,  1922. 

James  Williams,  Heney  Mooee,  J.  H.  Eeland, 

Memphis,  Tenn.: 

Return  herewith  your  memorandum  dated  April  29  with  reference  to  the 
exercise  of  seniority  in  Memphis  terminals. 

I have  given  your  request  very  careful  consideration  and  feel  that  I can  not 
make  any  change  in  the  present  practice  of  handling  yardmen  at  Memphis. 

A.  E.  Clift. 

Mr.  Clift’s  answer  not  being  satisfactory,  the  case  was  appealed  to  L.  W. 
Baldwin,  at  that  time  vice  president  of  the  carrier.  A copy  of  his  written 
answer  reads  as  follows : 

Chicago,  III.,  October  30,  1922. 

J.  H.  Eiland,  John  Jones,  James  Williams, 

Memphis,  Term.: 

I have  your  letter  of  October  18  appealing  from  decision  of  General  Manager 
Clift  with  reference  to  the  handling  of  colored  switchmen  at  Memphis. 
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The  present  schedule  of  the  Brotherhood  of  Railroad  Trainmen  was  negotiated 
with  that  organization  in  accordance  with  Decision  No.  119  of  the  United 
S-tates  Railroad  Labor  Board,  and  seniority  rights  of  switchmen  on  Memphis 
terminal  are  being  handled  in  accordance  with  that  agreement. 

L.  W.  Baldwin. 

On  the  7th  day  of  April,  1924,  the  petitioner,  through  its  president,  J.  H. 
Eiland,  met  in  conference  with  J.  J.  Pelley,  present  general  manager  of  the 
carrier.  After  discussing  this  same  question  of  discriminatory  seniority,  he 
requested  that  the  carrier  discontinue  this  practice  and  put  into  effect  the 
provisions  of  the  agreement.  A copy  of  Mr.  Pelley’s  written  answer  to  this 
conference  reads  as  follows : 

Chicago,  III.,  April  7,  192%. 

J.  H.  Eiland, 

Memphis , Term.: 

Referring  to  conference  to-day  relative  to  alleged  discrimination  in  handling 
of  colored  switchmen  at  Memphis. 

The  seniority  rights  of  switchmen  at  Memphis  terminal  are  being  handled 
in  accordance  with  the  schedule  agreement  with  the  Brotherhood  of  Railroad 
Trainmen,  negotiated  with  that  organization  in  accordance  with  Decision  No. 
119  of  the  United  States  Railroad  Labor  Board. 

J.  J.  Pelley. 

After  receiving  this  unsatisfactory  answer  from  Mr.  Pelley,  we  asked  him 
to  join  us  in  a joint  submission  of  facts  before  the  Railroad  Labor  Board. 
This  request  Mr.  Pelley  refused;  hence,  this  ex  parte  submission.  The  board 
will  notice  that  in  the  communications  from  Messrs.  Baldwin  and  Pelley  they 
attempt  to  establish  the  fact  that  seniority  rules  governing  yard  brakemen  in 
Memphis  terminal  are  being  handled  in  accordance  with  the  schedule  agree- 
ment of  the  Brotherhood  of  Railroad  Trainmen.  In  direct  conflict,  Mr.  Clift 
clearly  states  that  he  could  not  make  any  change  in  the  present  practice — not 
rule  or  agreement — of  handling  yardmen  at  Memphis. 

The  petitioner,  through  its  president,  Mr.  Eiland,  is  in  position  to  produce 
evidence  that  the  practice  complained  of  is  in  violation  of  the  agreement,  and 
is  a daily  violation,  and  that  it  is  not  in  accordance  with  Decision  No.  119  of 
the  Railroad  Labor  Board  (II,  R.  L.  B.  33). 

Paragraph  (c)  of  Article  II  deals  with  promotions,  but  the  petitioner  wishes 
it  to  be  clearly  understood  that  he  is  not  seeking  promotion,  but  does  want 
every  right  extended  the  colored  employees  that  is  extended  other  employees 
of  the  same  craft,  since  they  are  required  to  stand  the  same  examination  and 
are  held  equally  responsible. 

In  order  that  the  board  may  get  first-hand  information  relative  to  the 
handling  of  yard  brakemen  in  the  Memphis  terminal,  the  petitioner  begs  that 
the  board  request  that  the  carrier  have  present  at  the  hearing  of  this  case 
the  assistant  yardmaster,  E.  Hoosier,  who  has  in  charge  the  handling  of  all 
the  yardmen. 

Since  we  notice  that  the  Railroad  Labor  Board  has  classified  yard  employees 
into  two  distinct  groups  under  train  and  engine  service,  namely,  yard  con- 
ductor or  yard  foreman  and  yard  brakemen  or  yard  helpers,  we  feel  that  the 
carrier  is  guilty  of  a gross  violation  of  the  agreement  by  restricting  the  sen- 
iority of  colored  switchmen  to  head  end  only. 

Carrier's  position. — This  case  is  no  different  from  that  submitted  by  this 
same  Association  of  Colored  Railway  Trainmen  in  Docket  No.  138,  which  was 
disposed  of  by  the  board  in  decision  No.  307,  covering  the  following  question : 

“ Complaint  against  the  continuance  of  following  the  rule  in  agreement 
entered  into  between  the  representatives  of  the  carrier  and  their  employees  in 
train  service,  reading : 

“ ‘ When  train  men  or  yard  forces  are  reduced  the  men  involved  will  be  dis- 
placed in  the  order  of  their  seniority,  regardless  of  color.  When  a vacancy 
occurs  or  any  new  runs  are  created,  the  senior  man  will  be  preferred  in  choice 
of  runs  or  vacancies,  either  as  flagmen,  brakemen,  or  switchmen,  except  that 
negroes  are  not  to  be  used  as  conductors,  baggagemen,  or  flagmen.  Negroes 
are  not  to  be  used  as  flagmen,  except  that  those  now  in  that  service  may  be  re- 
tained therein  with  their  seniority  rights ; no  porter  to  have  any  trainmen’s 
rights,  except  where  he  may  have  established  same  by  three  months  contin- 
ually in  the  freight  service. 
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“ ‘All  rules,  regulations,  or  agreements  in  conflict  with  the  foregoing  are 
null  and  void.’  ” (II,  R.  L.  B.  336.) 

In  the  minutes  of  the  proceedings  held  at  Memphis  on  Monday,  April  4, 
1921,  beginning  on  page  14,  L.  C.  Going,  attorney  for  the  Association  of  Colored 
Railway  Trainmen,  read  into  the  record  a portion  of  the  proceedings  in 
Dockets  Nos.  1,  2,  and  3 held  Friday,  March  18,  1921.  On  page  27,  Mr.  Eiland 
is  reported  as  making  the  following  statement  concerning  this  same  rule: 

“ This  does  not  only  exist  in  road  service.  We  find  they  are  applying  this 
rule  also  at  lots  of  points  in  the  yards,  and  they  are  claiming  that  the  long 
field  men — 

“ Mr.  Going.  What  is  a long  field  man?  Explain  that. 

“ Mr.  Eiland.  He  is  the  man  who  works  behind  on  a switch  engine. 

“ Mr.  Going.  Does  he  occupy  the  same  position  in  the  yard  service  that 
a flagman  does  in  train  service? 

“ Mr.  Eiland.  He  does,  on  the  rear  end  of  cuts/’ 

Beginning  on  page  29  and  ending  on  page  30,  Mr.  Eiland  gives  examples 
of  the  application  of  the  rule.  This,  of  course,  was  part  of  the  hearing  of 
March  18.  In  the  hearing  of  April  4,  1921,  on  pages  63  to  75,  inclusive,  are 
illustrations,  examples,  and  explanations  of  the  application  of  the  rule  in 
yard  service  at  Memphis. 

On  page  124,  Mr.  Eiland  says : 

“The  rule  that  we  protest  against  is  the  rule  barring  the  black  man  from 
working  behind  in  these  yards,  and  in  the  meantime  giving  the  white  man 
the  privilege  of  working  at  any  place  on  the  switch  engine.”  * * * 

The  board  gave  consideration  to  the  evidence  and  arguments  in  this  case, 
and  under  date  of  November  4,  1921,  issued  Decision  No.  307  dismissing  the 
complaint  and  denying  the  request  of  the  Association  of  Colored  Railway 
Trainmen. 

The  board  will  note  that  so  far  as  yardmen  are  concerned,  Docket  No.  138 
covers  the  same  contention  as  in  the  present  case,  made  by  the  spokesman 
for  the  same  organization.  The  same  decision  necessarily  should  apply.  We 
ask,  therefore,  that  this  complaint  be  dismissed.  Further,  the  rule  in  the 
agreement  to  which  this  association  took  exceptions  in  Docket  No.  138  was 
first  negotiated  during  the  period  when  this  railroad  was  operating  under 
Federal  control. 

Decision  No.  2 of  the  board,  dated  at  Chicago,  111.,  July  20,  1920,  contains 
the  following  language: 

“The  board  assumes  as  a basis  of  this  decision  the  continuance  in  full 
force  and  effect  of  the  rules,  working  conditions,  and  agreements  in  force 
under  the  authority  of  the  United  States  Railroad  Administration.  Pending 
the  presentation,  consideration,  and  determination  of  the  questions  pertaining 
to  the  continuation  or  modification  of  such  rules,  conditions,  and  agreements, 
no  changes  therein  shall  be  made  except  by  agreement  between  the  carrier 
and  employees  concerned.  As  to  all  questions  with  reference  to  the  con- 
tinuation or  modification  of  such  rules,  working  conditions,  and  agreements, 
further  hearings  will  be  had  at  the  earliest  practicable  date  and  decision 
thereon  will  be  rendered  as  soon  as  adequate  consideration  can  be  given.” 
(I,  R.  L.  B.  13.) 

On  November  4,  1921,  the  board  rendered  Decision  No.  307  on  a request 
attacking  the  rule  and  the  manner  in  which  it  was  applied.  The  board  denied 
the  request  and  dismissed  the  complaint. 

This  carrier  therefore  had  every  reason  to  believe  that  the  board  had  con- 
sidered the  force  and  effect  of  the  continuation  or  modification  of  the  rule  in 
question  and  decided  not  to  modify  or  change  the  rule. 

Under  date  of  April  8,  1924,  this  carrier,  as  represented  by  the  conference 
committee  of  managers,  western  railways,  entered  into  an  agreement  with  the 
Order  of  Railway  Conductors  and  the  Brotherhood  of  Railroad  Trainmen, 
which,  in  part,  provides  that — 

“ No  change  will  be  made  in  schedules  except  as  specifically  provided  herein 
unless  by  mutual  agreement,  all  to  remain  in  effect  till  December  31,  1925,  and 
thereafter  subject  to  the  usual  30  days’  notice  of  change.” 

In  accordance  with  that  settlement,  the  Yazoo  & Mississippi  Valley  Railroad 
Co.  entered  into  an  agreement  with  the  Brotherhood  of  Railroad  Trainmen  rep- 
resenting the  majority  of  the  yardmen  and  switch  tenders  employed  by  said 
carrier,  dated  April  1,  1924,  the  terminating  clause  of  which  reads: 

“(a)  Nothing  in  these  rules  shall  be  construed  to  abrogate  any  local  rights 
the  men  may  now  have. 
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“(6)  The  rules  and  rates  of  pay  shall  remain  in  effect  until  December  31, 
1925,  and  thereafter  until  revised  or  .abrogated,  of  which  intention  30  days’ 
written  notice  shall  be  given  by  the  party  desiring  the  change.” 

In  view  of  this  agreement  which  the  Yazoo  & Mississippi  Valley  Railroad  Co. 
has  made  with  the  Brotherhood  of  Railroad  Trainmen,  we  are  in  honor  bound 
to  maintain  in  full  force  and  effect  the  rules  and  practices  which  were  nego- 
tiated by  the  Brotherhood  of  Railroad  Trainmen  representing  the  majority  of 
the  yardmen  and  switch  tenders,  to  which  the  Association  of  Colored  Railway 
Trainmen  object,  until  the  specified  date  of  the  expiration  of  the  contract. 
We  therefore  ask  that  the  board  again  dismiss  the  complaint. 

In  connection  with  the  present  compliant,  the  attention  of  the  board  is  called 
to  the  brief  filed  by  the  carrier  in  Docket  No.  138,  reciting  the  history  of  the 
present  rules.  From  this  brief  is  quoted  the  following  statement  appearing 
on  page  141  of  the  record : 

“ Under  the  interpretation  made  by  the  regional  director,  at  the  time  the 
above  rules  were  issued  to  the  Federal  manager,  and  which  rules  as  above 
stated  have  been  continued  in  effect,  it  was  not  intended  that  colored  train- 
men would  be  used  in  the  position  of  conductors,  flagmen,  or  baggagemen, 
which  interpretation  was  in  accordance  with  previous  practice  of  the  railroad. 
It  was  also  clearly  understood  that  there  would  be  no  sharp  practices  on  the 
part  of  white  trainmen  with  a view  of  eliminating  colored  brakemen  from  the 
service.  This  has  been  kept  uppermost  in  the  minds  of  supervising  officers, 
and  any  irregularities  coming  to  their  attention  have  been  given  immediate 
attention  and  correction.” 

We  have  been  and  are  now  following  this  same  practice  in  placing  of  the 
men  in  switching  service  in  the  Memphis  terminal  and  in  distributing  the 
work.  No  specific  cases  of  departure  from  this  practice  have  been  brought 
to  our  attention,  and  it  is  our  information  that  there  are  none.  We  under- 
stand that  the  complaint  now  before  the  board  is  against  the  rule  itself  and 
not  as  to  violation  of  the  rule. 

For  the  reasons  heretofore  mentioned  we  ask  that  the  complaint  be  dis- 
missed. 

Opinion. — Colored  switchmen,  under  the  rules,  have  equal  privi- 
lege of  exercising  seniority  rights  with  white  switchmen  on  all  yard- 
crew  positions  other  than  foreman,  such  as  so-called  head-end  men, 
rear-end  men,  long-field  men,  liners,  etc.  To  grant  white  switchmen 
the  right  to  exercise  a seniority  preference  to  such  positions  and  to 
refuse  colored  employees  a right  to  exercise  a similar  preference, 
is  a discrimination  that  is  in  violation  of  the  plain  provisions  of 
the  rules. 

Decision. — The  Railroad  Labor  Board  decides  that  the  provisions 
of  the  rules  of  the  schedule  of  wages,  governing  service  age  or  senior- 
ity rights  of  yardmen  in  the  Memphis  terminal  of  the  carriers  named, 
shall  be  complied  with  without  any  discrimination  in  favor  of  or 
against  either  white  or  colored  yardmen. 


DECISION  NO.  3535.— DOCKET  4710 

Chicago,  III.,  May  13,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — Under  what  conditions  would  the  provisions  of  rule 
30,  current  maintenance-of-way  agreement,  be  applicable  ? The  rule 
reads : 

Employees  who  have  completed  their  work  period  for  the  day  and  been 
released  from  duty  required  to  return  for  further  service  may,  if  conditions 
justify,  be  paid  as  if  on  continuous  duty. 
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Statement. — The  position  of  the  employees  and  the  carrier  is 
quoted  below: 

Employees'  position. — Until  very  recently  the  employees  have  not  experienced 
any  trouble  in  regard  to  the  application  of  rule  30  by  this  carrier ; but  for  the 
last  month  or  so  there  has  been  numerous  complaints  from  the  employees 
on  account  of  the  way  the  carrier  is  applying  said  rule,  and  by  circular  letters 
issued  by  certain  divisional  officials  it  is  self-evident  that  the  carrier  is  using 
rule  30  in  many  instances  where  the  call  rule,  No.  28,  should  apply. 

In  order  that  your  honorable  board  may  have  conclusive  evidence  in  regard 
to  the  method  now  being  used  by  this  carrier  in  paying  employees  when  called, 
I am  citing  below  certain  authentic  information. 

First.  Copy  of  circular  letter  addressed  to  all  foremen,  issued  by  Road- 
master  C.  S.  Connell,  of  Antigo,  Wis.,  bearing  date  of  December  26,  1924, 
reading : 

“ Please  refer  to  rule  30  of  the  rules  governing  hours  of  service  and  work- 
ing conditions  of  maintenance-of-way  employees  and  shop  laborers,  effective 
March  1,  1923.  We  have  been  advised  that  the  words  ‘ if  conditions  justify  ’ 
are  to  be  interpreted  to  mean  ‘ if  or  when  it  is  more  economical  to  so  com- 
pensate the  employees,  he  will  be  paid  as  though  he  had  been  on  continuous 
duty  without  any  release.’  For  example,  an  employee  released  at  4 p.  m., 
called  at  4.30  p.  m.,  and  released  at  5 p.  m.  will  be  paid  as  though  he  had 
worked  continuously  from  4 to  5 p.  m.” 

Second.  An  extract  from  circular  letter  No.  193  bearing  date  of  December 
17,  1924,  and  signed  by  Roadmaster  A.  L.  Kickhafer,  of  Ashland,  Wis.,  reading: 

“ Rule  30.  Employees  who  have  completed  their  work  period  for  the  day  and 
been  released  from  duty  and  required  to  return  for  further  service  may  be  paid 
as  if  on  continuous  duty,  if  it  is  more  economical  to  so  compensate  him. 

“ This  means  that  if  a man  is  called  out  at  6 p.  m.  and  works  until  6.30  p.  m., 
he  will  be  allowed  two  hours  at  the  pro  rata  rate  and  one-half  hour  at  time 
and  one-half  as  if  on  continuous  duty,  as  it  would  be  cheaper  to  pay  him  the 
above  than  to  allow  him  a call  for  two  hours. 

“On  the  other  hand,  if  the  man  worked  until  6.30  or  7.p.  m.,  it  would  be 
cheaper  to  allow  him  a regular  call  of  two  hours.  Therefore  when  calls  are 
put  in  after  or  between  4 p.  m.  and  6 p.  in.,  you  will  have  to  figure  the  time 
both  ways  and  find  out  which  will  be  cheaper,  to  allow  under  rule  28  or  rule  30. 

“ It  is  very  necessary  that  you  familiarize  yourself  with  these  rules  and 
render  your  overtime  slips  correctly.  Any  and  all  slips  will  be  returned  for 
correction  when  incorrectly  rendered.  If  any  part  of  same  is  not  understood, 
write  my  office.” 

It  is  the  claim  of  the  employees  that  action  taken  by  this  carrier  is  unjust  and 
unwarranted,  and  that  when  employees  have  been  released  from  duty  and 
called  for  additional  service  they  should  be  paid  for  such  service  in  accordance 
with  the  provisions  of  the  call  rule  which  reads  as  follows : 

“ Rule  28.  Except  as  otherwise  provided  in  these  rules  employees  notified  or 
called  to  perform  work  not  continuous  with  the  regular  work  period  will  be 
allowed  a minimum  of  two  hours’  pay  at  rate  and  one-half  for  two  hours  worked, 
or  less,  and  if  held  on  duty  in  excess  of  two  hours,  rate  and  one-half  will  be 
allowed  on  the  minute  basis.  Employees  who  are  subject  to  call  because  of 
the  requirements  of  the  service  will  notify  their  immediate  superior  where 
they  may  be  called  and  will  respond  promptly  when  called.” 

We  request  an  interpretation  from  your  honorable  board  regarding  this 
matter. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  the  provisions  of  rule 
30,  current . maintenance-of-way  agreement,  are  applicable  whenever  in  the 
judgment  of  the  carrier  the  conditions  justify  compensating  the  employees  on 
basis  of  continuous  time. 

Decision. — The  case  is  hereby  remanded  with  the  direction  that 
the  employees  and  carrier  negotiate  a new  rule  in  lieu  of  the  present 
rule  30,  which  will  dispose  of  the  question  now  at  issue. 
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DECISION  NO.  3536.— DOCKET  3983 

Chicago,  III.,  May  13,  1925 

American  Federation  of  Railroad  Workers  v.  New  York  Central  Railroad  Co. 

Question. — Shall  Charles  Pohlman  be  reinstated  as  car  inspector 
at  Toledo,  Ohio,  with  pay  for  time  lost  ? 

Statement. — It  is  shown  that  Mr.  Pohlman,  the  complainant,  had 
been  in  the  service  of  the  carrier  for  approximately  35  years,  and 
that  during  the  month  of  July,  1922,  shortly  after  the  strike  of  the 
Federated  Shop  Crafts  became  effective,  he  left  the  service  and  re- 
mained out  of  the  service. 

After  the  settlement  of  the  strike  on  this  property,  Mr.  Pohlman 
was  restored  to  the  service,  and  on  or  about  August  27,  1923,  he  was 
called  into  the  office  of  the  general  foreman  at  Toledo  and  asked  to 
make  out  his  pension  papers,  as  he  had  reached  the  age  of  70  years, 
this  being  the  maximum  age  for  employment  on  the  New  York  Cen- 
tral Railroad.  The  employee  claims  that  he  was  also  informed  that 
his  pension  would  become  effective  September  1,  1923.  It  is  shown 
that  on  October  27,  1923,  Mr.  Pohlman  was  notified  by  his  foreman 
that  his  pension  would  not  be  allowed  for  the  reason  that  his  con- 
tinuity of  service  had  been  broken  by  his  suspension  of  work  in  July, 
1922.  The  employee  thereupon  made  application  for  reemployment 
to  the  service,  but  was  refused  on  the  grounds  that  he  had  reached 
70  years  of  age.  No  fault  was  found  with  his  service,  nor  was  it 
claimed  by  the  carrier  that  he  was  not  physically  able  to  perform  the 
work. 

The  carrier  contends  that  Mr.  Pohlman  broke  his  continuity  of 
service  in  July,  1922,  and  is  not  entitled  to  a pension.  The  carrier 
further  contends  that  the  foreman  erred  in  telling  Mr.  Pohlman  that 
a pension  would  be  granted. 

Decision. — Under  the  circumstances  of  this  case,  the  board  does 
not  feel  that  it  can  order  the  reinstatement  of  Charles  Pohlman  as 
requested.  The  board,  however,  recommends  to  the  carrier  that  this 
man  be  given  employment  suitable  to  his  physical  condition. 


DECISION  NO.  3537.— DOCKET  3995 

Chicago,  III.,  May  13,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

• 

Question. — (a)  Is  A.  J.  Miller  entitled  to  reinstatement  into  the 
service  with  seniority  rights  unimpaired  and  pay  for  time  lost? 

(h)  Is  Mr.  Miller  entitled  to  the  rate  of  pay  made  applicable  by 
the  provisions  of  rule  54  of  the  current  agreement  of  the  maintenance- 
of-way  employees  and  railway  shop  laborers? 

( c ) If  entitled  to  rate  of  pay  made  applicable  in  accordance  with 
the  provisions  of  rule  54  of  the  current  agreement  of  the  mainte- 
nance-of-way  employees  and  railway  shop  laborers,  should  payment 
for  overtime  in  excess  of  eight  hours  and  for  Sunday  and  holiday 
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service  be  paid  for  in  accordance  with  the  provisions  of  working 
rules  of  the  clerks’  agreement,  which  covers  such  employees  as  station 
helpers  ? 

Statement. — It  is  shown  by  the  evidence  that  for  a number  of  years 
two  positions  were  maintained  at  Iroquois,  S.  Dak.,  one  a night 
pumper  and  the  other  a night  station  helper.  Mr.  Miller  was  em- 
ployed as  the  night  pumper  for  approximately  six  years  prior  to 
November  3,  1923,  having  taken  the  position  of  pumper  after  serv- 
ing approximately  seven  years  as  station  helper. 

It  is  further  shown  that  on  January  9,  1922,  the  position  of  night 
station  helper  was  discontinued  and  the  night  pumper’s  position 
assigned  to  work  from  6 p.  m-  to  5 a.  m.,  and  Mr.  Miller  was  in- 
structed by  letter  from  the  division  engineer,  under  date  of  January 
7,  1922,  reading,  in  part,  as  follows: 

In  addition  to  pumping  water  and  pulling  coal,  you  will  be  required  to  carry 
mail  and  assist  in  the  transferring  of  baggage,  express,  etc.,  for  evening  trains, 
during  your  assignment,  and  in  case  of  way  freight  passing  through  during 
your  assignment  you  will  also  be  required  to  assist  in  the  station  service  by 
handling  freight  in  similar  manner  to  that  in  which  it  is  now  handled  by  the 
incumbent  of  the  regular  station  helper’s  position.  This  arrangement  to  re- 
main in  effect  until  further  notice. 

It  is  shown  that  on  January  14,  1922,  Mr.  Miller  made  claim  under 
the  schedule  for  compensation  on  the  basis  of  station  helper’s  rate, 
which  claim  was  declined  by  the  division  engineer  on  February  3, 
1922,  on  the  grounds  that  the  actual  station  helper’s  work  only  con- 
sumed approximately  2 hours  and  15  minutes  each  night.  The  rec- 
ord indicates  that  no  further  complaint  was  made  by  Mr.  Miller 
with  respect  to  being  required  to  perform  the  duties  of  station  helper 
until  October  22,  1923,  on  which  date  he  notified  the  agent  that  he 
would  no  longer  perform  the  duties  of  station  helper,  and  on  October 
23,  1923,  he  wrote  the  division  engineer  complaining  that  the  work 
as  station  helper  was  too  heavy  for  him  physically,  and  that  he  had 
taken  the  pumper’s  position  to  get  away  from  the  heavy  work  on 
the  section.  The  letter  reads,  in  part,  as  follows : 

I am  willing  to  do  my  pumping  and  coal  pulling  for  the  engines,  but,  as  I 
say,  I can  not  do  this  work  at  the  station  any  longer;  you  may  do  as  you 
see  fit. 

On  November  3, 1923,  the  carrier’s  supervisor  instructed  Mr.  Miller 
to  continue  performing  the  duties  required  of  the  position,  but  he 
refused  to  do  so,  and  was  accordingly  dismissed  from  the  service. 
After  dismissal  claim  was  filed  by  Mr.  Miller  for  compensation  as 
station  helper  for  the  period  January  9,  1922,  to  November  3,  1923, 
subsequent  to  which  an  investigation  was  conducted  resulting  in  the 
carrier’s  refusal  to  comply  with  his  request. 

Carrier's  position. — The  position  of  the  carrier,  with  respect  to  the 
three  questions  hereinbefore  stated,  is  as  follows : 

( a ) Mr.  Miller  positively  refused  to  perform  duties  regularly  assigned  to 
the  position,  and  in  so  doing  was  insubordinate  to  his  supervisory  officer  and 
amenable  to  discipline;  dismissal  in  the  circumstances  was  justified,  and  Mr. 
Miller  is  not  entitled  to  reinstatement  and  compensation  for  time  lost  since  the 
date  of  dismissal. 

(b)  Rule  54,  current  agreement  of  the  maintenance-of-way  employees  and 
railway  shop  laborers,  provides : 

“An  employee  working  on  more  than  one  class  of  work  four  hours  or  more 
on  any  day  will  be  allowed  the  higher  rate  of  pay  for  the  entire  day.  When 
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temporarily  assigned  by  the  proper  officer  to  a lower-rated  position,  his  rate 
of  pay  will  not  be  reduced.” 

An  actual  check  indicated  that  the  performance  of  station  helper’s  duties 
did  not  require  in  excess  of  2 hours  and  15  minutes  each  day,  and  such  being  the 
case  the  provisions  of  rule  54  are  not  applicable. 

(c)  The  preponderant  duties  of  the  position  being  those  of  pumper  and  coal 
puller  coming  within  the  provisions  of  the  maintenance-of-way  agreement,  it  is 
the  position  of  the  carrier  that  rules  with  respect  to  overtime  and  Sunday  and 
holiday  service,  as  contained  in  the  maintenance-of-way  agreement,  are  appli- 
cable, and  that  Mr.  Miller  is  not  entitled  to  compensation  during  period  Janu- 
ary 9,  1922,  to  November  3,  1923,  for  overtime  and  Sunday  or  holiday  work 
on  basis  of  rules  as  contained  in  the  clerks,  freight  handlers,  and  station 
employees’  agreement. 

Employees'  position. — The  position  of  the  employees  is  quoted  below : 

Prior  to  January  9,  1922,  Mr.  Miller  was  in  the  service  as  pumper  and  coal 
puller  at  Iroquois,  and  on  or  about  January  9,  1922,  he  was  required  to 
assume  the  duties  of  night  station  helper  in  addition  to  his  former  duties 
of  pumping  water  and  pulling  coal  on  locomotives.  Mr.  Miller  made  pro- 
test at  the  time  the  additional  work  was  assigned  to  him,  and  it  was  his 
understanding  that  it  was  only  temporary  until  different  arrangements  could 
be  made,  but  after  holding  the  position  from  January  9,  1922,  to  November  3, 
1923,  no  different  arrangements  were  made,  and  as  the  work  was  too  heavy 
for  one  man  to  do,  he  requested  to  be  relieved  of  the  station  helper’s  work, 
being  willing  to  continue  as  pumper  and  coal  puller.  But  due  to  his  vigorous 
protest  regarding  the  station  helper’s  work  being  required  of  him  in  addition 
to  the  pumping  of  water  and  pulling  coal  on  locomotives,  he  was  relieved  from 
the  service. 

It  is  the  claim  of  the  employees  that  the  duty  requirements  of  the  position 
held  by  Mr.  Miller  was  strenuous  and  more  than  could  be  rightfully  ex- 
pected of  one  man,  and  that  his  dismissal  was  therefore  unjust  and  unfair. 

During  the  time  that  Mr.  Miller  was  doing  station  helper’s  work,  he  was 
required  to  work  four  hours  or  more  each  day  as  station  helper.  Rule  54, 
current  agreement  of  the  maintenance-of-way  employees  and  railway  shop 
laborers,  reads  as  follows : 

“An  employee  working  on  more  than  one  class  of  work  four  hours  or  more 
on  any  day  will  be  allowed  the  higher  rate  of  pay  for  the  entire  day.  When 
temporarily  assigned  by  the  proper  official  to  lower-rated  position,  his  rate  of 
pay  will  not  be  reduced.” 

From  the  evidence  submitted  in  this  case,  we  feel  fully  justified  in  request- 
ing that  Mr.  Miller  be  reinstated  into  the  service  with  seniority  rights  unim- 
paired and  paid  for  all  time  lost  in  accordance  with  the  provisions  of  para- 
graph (/),  rule  22,  reading: 

“ If  the  charge  against  the  employee  is  not  sustained  it  shall  be  stricken 
from  the  record.  If  by  reason  of  such  unsustained  charge  the  employee  has 
been  removed  from  position  held,  reinstatement  will  be  made  and  payment 
allowed  for  the  assigned  working  hours  actually  lost  while  out  of  the  service 
of  the  railway,  at  not  less  than  rate  of  pay  of  position  formerly  held,  or  for 
the  difference  in  rate  of  pay  earned  if  in  the  service.” 

As  Mr.  Miller  was  required  to  work  four  hours  or  more  each  day  at  station 
helper’s  work,  and  as  the  rate  for  station  helper  is  a higher  rate  than  the 
rate  paid  for  pumping  water  and  pulling  coal  at  that  point,  it  is  the  claim 
of  the  employees  that  he  should  be  allowed  the  station  helper’s  rate  of  pay 
for  all  time  worked  from  January  9,  1922,  to  November  3,  1923,  inclusive,  and 
that  payment  for  overtime  hours  in  excess  of  eight  hours  a day  on  week  days 
and  for  all  service  rendered  on  Sundays  and  holidays,  should  be  made  in 
accordance  with  overtime  rules  of  the  clerks’  agreement  which  covers  such 
employees  as  station  helpers,  and  we  request  a decision  from  your  honorable 
board  in  this  dispute. 

Opinion. — The  Railroad  Labor  Board  has  taken  note  of  the  fact 
that  under  date  of  January  14,  1922,  Mr.  Miller  made  claim  for  the 
compensation  of  station  helper,  alleging  that  he  was  performing 
station  helper’s  duties,  further,  that  he  continued  to  perform  the 
service  to  which  then  assigned  and  made  no  further  official  complaint 
until  October  22,  1923,  or  nearly  two  years  later  than  the  original 
claim,  on  which  latter  date  he  notified  the  division  engineer  that  he 
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would  no  longer  perform  the  duties  of  station  helper.  On  account 
of  such  refusal  he  was  dismissed  from  the  service. 

It  is  the  opinion  of  the  board  that  Mr.  Miller,  if  he  felt  that  his 
working  conditions  were  unsatisfactory,  should  have  continued  at 
work  under  protest,  taking  his  grievance  up  with  the  duly  author- 
ized committee  in  an  effort  to  arrive  at  an  adjustment,  rather  than 
to  lay  himself  open  to  the  charge  of  insubordination.  This  pro- 
cedure, however,  was  not  followed  and  the  board  is  of  the  opinion 
that  the  carrier’s  action  was  warranted. 

Decision. — (a)  No.  (b)  Yes.  ( c ) Yes. 


DECISION  NO.  3538.— DOCKET  4025 

Chicago,  III.,  May  IS,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts),  v. 

Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co. 

Question.— (a)  Was  there  just  and  sufficient  cause  for  Simpson 
Todd  being  discharged  from  the  service  of  the  Minneapolis,  St.  Paul 
& Sault  Ste.  Marie  Railway  Co.? 

(b)  If  not,  shall  he  be  restored  to  the  service  and  paid  for  all 
wages  lost  ? 

Statement. — The  evidence  shows  that  Mr.  Todd  was  employed  as  a 
carman  at  Stephens  Point,  Wis.,  on  August  1,  1918,  and  that  he 
continued  at  such  employment  until  July  1,  1922,  on  which  later 
date  he  participated  in  the  strike  of  the  Federated  Shop  Crafts.  It 
is  shown  that  he  remained  on  strike  until  it  was  official^  terminated 
on  October  22,  1922 ; further,  that  after  the  termination  of  the  strike 
he  returned  to  the  service  in  accordance  with  the  terms  of  the  settle- 
ment and  continued  therein  until  December  15,  1922,  when  he  was 
laid  off  in  a force  reduction.  When  the  force  was  increased  in  the 
spring  of  1923  Mr.  Todd  was  not  called  to  return  to  service,  but 
received  the  following  communication  from  his  immediate  super- 
visor, M.  Bablidge,  car  foreman : 

I have  not  had  an  opportunity  to  see  you  of  late,  and  so  I take  this  means 
of  informing  you  of  a decision  which  has  been  received  and  which  affects  you 
personally.  As  you  are  aware  of  the  fact  that  you  have  reached  the  age  of  65 
years  and  that  that  is  the  retiring  age,  I have  received  instructions  to  retire 
you  at  this  time.  This  means  that  you  will  not  receive  a call  from  the  “ Soo 
Line.”  I am  sorry,  * * *. 

The  employees  contend  that  Mr.  Todd  was  taken  out  of  the  service 
Avithout  warrant,  as  there  was  nothing  in  the  then  existing  agree- 
ment or  previous  agreements  that  required  an  employee’s  retirement 
upon  reaching  the  age  of  65  years ; further,  that  when  employed  Mr. 
Todd  was  not  told  that  his  service  would  be  of  a temporary  character, 
which,  it  is  claimed,  is  evidenced  by  the  fact  that  he  remained  in 
service  approximately  four  years  prior  to  the  strike.  During  this 
period  there  were  a number  of  lay-offs,  none  of  which  caught  Mr. 
Todd,  as  his  position  on  the  seniority  roster  was  not  reached.  This 
should  be  conclusive  evidence  that  he  was  not  considered  a temporary 
employee  nor  was  he  employed  only  for  emergency  Service. 


910 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3538] 


It  is  further  contended  by  the  employees,  and  not  denied  by  the 
carrier,  that  Mr.  Todd  is  physically  able  to  perform  satisfactory 
service.  Mr.  Todd  has  since  been  working  for  a commercial  estab- 
lishment performing  equally  as  heavy  work  as  that  required  by  the 
carrier. 

Two  of  the  rules  of  the  agreement  in  effect  deal  specifically  with 
this  question : 

Employees  who  have  given  long  and  faithful  service  in  the  employ  of  the 
company  will,  when  they  become  unable  to  handle  heavy  work,  be  given  pref- 
erence for  such  light  work  as  they  are  able  to  handle. 

This  agreement  shall  apply  only  to  the  above  classes  (shop  crafts)  of  em- 
ployees in  the  mechanical  department,  and  will  be  in  effect  January  1,  1923. 
It  shall  supersede  all  other  agreements  and  instructions  contrary  thereto  and 
remain  in  effect  until  changed,  subject  to  30  days’  notice  in  writing  from  either 
of  the  parties  that  desire  to  change  it. 

The  carrier  contends  that  when  Mr.  Todd  was  employed  in  1918  he 
was  then  about  60  years  of  age,  which  was  known  to  the  employing 
officer.  It  is  stated  that  the  maximum  age  limit  as  prescribed  by  the 
carrier  is  45  years,  but  that  in  the  case  of  Mr.  Todd  it  was  an  emer- 
gency provision,  and  on  this  account  he  was  taken  into  service  tem- 
porarily. He  was  advised  at  the  time  of  his  employment  that  his 
service  would  be  only  temporary,  due  to  the  fact  that  he  was  in  the 
neighborhood  of  60  years  of  age  and  over  the  age  limit  established 
by  the  employment  rules. 

The  carrier  cites  rule  16  of  the  pension  rules  as  applicable  in  this 
case.  The  rule  reads : 

No  person  inexperienced  in  railroad  work  over  35  years  of  age,  and  no 
experienced  person  over  45  years  of  age,  shall  hereafter  be  taken  into  the 
service ; provided,  however,  that  in  the  discretion  of  the  president  persons 
may  temporarily  be  taken  into  the  service  irrespective  of  age  for  a period  not 
exceeding  six  months,  and  that  this  period  may  be  extended,  if  necessary,  to 
complete  the  work  for  which  said  persons  were  originally  employed ; pro- 
vided, also,  that  persons  may  be  employed  irrespective  of  the  age  limit  where 
the  service  to  be  rendered  requires  professional  or  other  special  qualifications. 

The  pension  system  was  inaugurated  in  June,  1910,  and  the  pension 
rules  became  effective  July  1,  1910. 

Opinion. — The  Railroad  Labor  Board  is  not  called  upon  to  pass 
on  the  merits  of  the  pension  rules  inaugurated  by  the  carrier  in  1910 
or  any  subsequent  modifications  of  such  rules.  This  plan  was  a 
voluntary  act  on  the  part  of  the  carrier,  and  the  employees  were  not 
consulted  in  any  way.  Under  these  rules  the  employees  would  or 
would  not  become  beneficiaries,  as  the  carrier  from  time  to  time 
determined.  The  board  is  of  the  opinion  that  a contract  or  agree- 
ment entered  into  by  and  between  the  duly  authorized  representa- 
tives of  a carrier  and  its  employees  is  a legal  and  binding  contract 
in  so  far  as  such  contract  does  not  seek  to  establish  conditions  in  con- 
travention of  existing  statutes. 

The  evidence  in  this  case  leaves  little  room  for  doubt  as  to  the 
merit  of  the  employees’  contention.  If  Mr.  Todd  was  employed  to 
meet  an  emergency  existing  in  1918,  the  carrier  did  not  observe  the 
provisions  of  the  pension  rule,  above  quoted,  because  the  6-month 
provision  was  not  observed,  even  if  applicable.  The  provisions  for 
temporary  employment  clearly  imply  that  the  exception  was  meant 
to  deal  with  a specific  undertaking,  and  in  the  event  it  could  not  be 
completed  within  six  months,  the  time  might  be  extended.  The  char- 
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acter  of  work  performed  by  Mr.  Todd  was  not  exceptional;  it  con- 
sisted of  routine  work  that  will  be  necessary  as  long  as  the  carrier 
continues  to  operate. 

The  claim  of  temporary  or  emergency  employment  is  inconsistent 
with  the  fact  that  although  force  reductions  were  made  by  the  carrier, 
prior  to  the  one  of  December  15,  1922,  because  of  his  seniority  stand- 
ing, Mr.  Todd  continued  at  work. 

The  position  of  the  carrier  is  also  somewhat  inconsistent,  in  that  the 
notice  informing  Mr.  Todd  that  he  would  not  again  be  called  to  serv- 
ice as  he  had  reached  the  retiring  age  of  65  contained  no  reference 
to  his  alleged  temporary  or  emergency  employment. 

In  the  presentation  before  the  board  the  carrier  predicated  its  ac- 
tion entirely  on  the  fact  that  Mr.  Todd  was  employed  at  an  age  be- 
yond 45  years,  and  that  his  employment  must  therefore  be  considered 
of  a temporary  or  emergency  character.  Thus  it  will  be  seen  that  the 
pension  rules  are  first  set  aside  to  meet  the  convenience  of  the  carrier 
and  later  invoked  as  justification  for  its  action  in  declining  to  return 
Mr.  Todd  to  service  after  the  force  reduction  of  December  15,  1922. 

Under  the  provisions  of  the  pension  rules  Mr.  Todd  could  not  be- 
come a beneficiary  under  any  circumstances.  No  contention  is  made 
by  the  carrier  that  Mr.  Todd  was  in  any  way  incapacitated  or  that  his 
services  were  unsatisf actory. 

Decision. — Based  upon  the  facts  of  this  particular  case,  the  Kail- 
road  Labor  Board  decides — 

(a)  No. 

(&)  Simpson  Todd  shall  be  reinstated  with  seniority  rights  unim- 
paired and  paid  for  all  time  lost,  less  any  amount  earned  in  other 
employment. 


DECISION  NO.  3539.— DOCKET  4056 
Chicago , III.,  May  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Denver 
& Rio  Grande  Western  Railroad  Co. 

Question. — Bequest  that  the  Salt  Lake  division  standard  rate  be 
applied  to  the  second  district  of  the  Green  Kiver  division,  effective 
November  1,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Previous  to  November  20,  1919,  the  Salt  Lake  division 
extended  eastward  from  Ogden,  Utah,  to  Helper,  Utah,  156  miles,  and  the 
Green  River  division  extended  from  Helper,  Utah,  eastward  to  Grand  Junc- 
tion, Colo.,  177  miles.  Freight-train  districts  extended  from  Salt  Lake  City, 
Utah,  to  Helper,  the  division  terminal,  120  miles,  from  Helper  to  Green  River, 
Utah,  71  miles,  and  from  Green  River,  Utah,  to  Grand  Junction,  Colo.,  106 
miles.  A condensed  profile  showing  district  and  division  terminals,  mileage, 
grades,  etc.,  is  submitted. 

As  shown  by  the  profile,  the  Salt  Lake  division  ( Salt  Lake-Helper ) included 
a mountain  section  (Thistle-Helper,  54  miles)  with  29  miles  of  2 per  cent 
grade  adverse  to  eastbound  traffic,  and  12%  miles  of  2 and  2.4  per  cent  grade 
adverse  to  westbound  traffic. 

On  November  20,  1919,  the  division  terminal  was  moved  from  Helper  to 
Soldier  Summit,  Utah,  25  miles,  decreasing  Salt  Lake  division  district  mileage 
to  95  miles,  and  increasing  Green  River  division,  second  district,  mileage  to 
96  miles.  The  25-mile  section  involved  in  the  change  included  the  12%  miles 
of  2 and  2.4  per  cent  grade. 


912 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3539] 


Through-freight  rates  on  the  Salt  Lake  division  for  100  miles  or  less,  eight 
hours  or  less,  are  $7.03  for  the  conductor  and  $5.88  for  the  brakeman ; on  the 
Green  River  division  for  100  miles  or  less,  eight  hours  or  less,  $5.99  for  the 
conductor  and  $4.99  for  the  brakeman. 

Following  the  change  in  the  division  terminal  the  employees  requested  that 
Salt  Lake  division  rates  be  applied  to  the  new  second  district  of  Green  River 
division,  which  request  was  denied  by  the  carrier,  and  the  foregoing  rates  were 
continued  in  effect. 

The  employees  contend  that  on  account  of  the  25  miles  which  were  added 
to  the  Green  River  division  being  a mountain  grade  and  the  heaviest  main- 
line grade  on  the  Utah  lines,  the  men  performing  the  service  on  this  district 
should  be  paid  the  rates  based  on  mountain  grades  over  the  entire  district, 
which  has  been  the  basis  of  pay  and  has  been  followed  and  allowed  on  all  the 
other  parts  on  the  system. 

The  employees  further  contend  that  their  position  is  sustained  by  question 
56  and  decision  thereon,  Interpretation  1 to  Supplement  16  to  General  Order 
No.  27,  reading  as  follows : 

“Question  56. — Schedules  of  certain  railroads  provide  differentials  for  divi- 
sions or  mountain  or  desert  territory  as  compared  with  valley  territory.  Are 
such  differentials  preserved ; if  so,  by  what  method,  considering  the  provisions 
of  Article  XXI  (b)  ? 

“ Decision. — Such  differentials  are  preserved.  Former  methods  of  establish- 
ing them  are  required  to  be  continued.  Where  expressed  in  specified  amounts 
of  money,  as  compared  with  valley  rates,  the  same  amount  of  money  differ- 
ential shall  be  continued.” 

This  controversy  was  submitted  to  the  train  service  board  of  adjustment  for 
the  western  region  in  1921,  and  on  September  11,  1922,  the  board  issued  De- 
cision No.  210,  dismissing  the  case  because  of  lack  of  jurisdiction. 

The  case  was  not  referred  at  that  time  to  the  Railroad  Labor  Board  for 
the  reason  that  the  Denver  & Rio  Grande  Western  Railroad  Co.,  represented 
by  the  conference  committee  of  managers,  western  railways,  entered  into  an 
agreement  October  3,  1922,  with  the  representatives  of  the  Order  of  Railway 
Conductors  and  the  Brotherhood  of  Railroad  Trainmen,  reading,  in  part: 

“ Memorandum  agreement  between  representatives  of  the  conductors,  train- 
men, and  yardmen  and  the  conference  committee  of  managers,  western  rail- 
ways, applying  to  the  following-named  railroads : 

“ Denver  & Rio  Grande  Western  Railroad. 

“(a)  Present  rates  of  pay,  rules,  and  working  conditions,  as  provided  for  in 
individual  schedules,  shall  be  continued  in  effect  until  October  31,  1923,  and 
thereafter  subject  to  30  days’  written  notice  of  either  party. 

“(b)  The  management  and  committees  will  consider  eliminating  or  modify- 
ing local  rules  that  have  an  important  bearing  on  efficiency  and  economy  of 
operation  but  have  little  effect  on  compensation  or  that  result  in  inequitable 
compensation,  either  high  or  low,  to  the  end  that  such  adjustments  as  may  be 
mutually  agreed  upon  will  be  made. 

“(c)  All  questions  as  to  wages  and  working  conditions  now  before  the 
United  States  Railroad  Labor  Board,  submitted  by  either  party  for  decision, 
will  be  withdrawn.” 

Pursuant  to  understanding  had  by  the  representatives  of  the  carrier  and 
organizations,  the  following  letter  was  submitted  to  the  chairman  of  the 
Railroad  Labor  Board : 

Chicago,  III.,  October  3,  1922. 

Hon.  Ben  W.  Hooper, 

Chairman  United  States  Railroad  Labor  Board, 

Chicago,  III. 

Sir:  Attached  hereto  is  autograph  signed  copy  of  memorandum  of  agree- 
ment which  is  self-explanatory. 

You  will  please  note  that  paragraph  (c)  thereof  provides:  “All  questions 
as  to  wages  and  working  conditions  now  before  the  United  States  Railroad 
Labor  Board,  submitted  by  either  party  for  decision,  will  be  withdrawn.” 

To  the  end  that  the  action  contemplated  in  the  quoted  paragraph  (c)  may 
be  consummated,  will  you  kindly  return  to  each  of  the  respective  parties  signa- 
tory to  submission  before  your  board,  whether  joint  or  ex  parte,  all  submis- 
sions from  the  carriers  named  in  the  attached  copy  of  agreement  and/or  the 
classes  of  employees  interested  therein  involving  disputes  as  to  increases  or 
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decreases  in  rates  of  pay  or  changes  in  rules  governing  or  controlling  work- 
ing conditions?  This  does  not  include  disputes  which  have  arisen  over  the 
interpretation  of  present  rules  or  rates. 

Respectfully, 

For  the  conference  committee  of  managers,  western  railways : 

(Signed)  W.  M.  Jeffers,  Chairman. 

For  the  Order  of  Railway  Conductors: 

(Signed)  L.  E.  Sheppard,  President. 

For  the  Brotherhood  of  Railroad  Trainmen: 

(Signed)  W.  G.  Lee,  President. 

Immediately  following  the  expiration  of  the  period  covered  by  the  agree- 
ment hereinbefore  mentioned,  the  general  chairman  took  up  the  question  with 
the  management  of  the  Rio  Grande  Railroad  of  applying  the  Salt  Lake  divi- 
sion standard  rates  to  the  second  district  of  the  Green  River  division  and 
have  been  unable  to  effect  a settlement.  On  March  20,  1924,  the  representa- 
tives of  the  organizations,  while  in  conference  with  the  carrier,  suggested  that 
the  case  be  referred  to  the  Railroad  Labor  Board  and  that  a joint  statement 
of  facts  be  prepared  for  that  purpose.  Whereupon  the  carrier  declined  to  join 
the  organizations  in  submitting  the  case,  which  accounts  for  this  ex  parte 
statement. 

That  portion  of  the  statement  of  facts  embracing  the  first  three  paragraphs 
was  jointly  prepared  by  representatives  of  the  carrier  and  organizations  in 
1921,  and  was  submitted  to  the  train  service  board  of  adjustment  for  the  west- 
ern region  as  a true  statement  of  the  case. 

Carrier's  position. — This  case  was  first  submitted  to  the  carrier  in  the  gen- 
eral chairman’s  letter  of  March  27,  1920. 

The  application  of  the  requested  rate  was  denied  by  the  carrier  in  the  as- 
sistant general  manager’s  letter  of  April  5,  1920. 

As  a result  of  further  negotiations  with  the  carrier  by  the  general  chairmen 
of  the  organizations,  assisted  by  their  vice  presidents,  the  request  of  the  em- 
ployees was  again  denied  by  the  assistant  general  manager  in  his  letter  of  Feb- 
ruary 26,  1921. 

On  March  25,  1921,  the  case  was  jointly  submitted  to  the  Railroad  Labor 
Board.  The  case  was  pending  before  the  board  when  the  train  service  board  of 
adjustment  for  the  western  region  was  organized,  and  it  was  then  jointly 
withdrawn  from  the  Railroad  Labor  Board  and  presented  to  the  regional  board, 
June  3,  1922,  by  a joint  submission.  The  train  service  board  of  adjustment  for 
the  western  region  by  its  Decision  No.  210,  dated  September  11,  1922,  dis- 
missed the  case  for  lack  of  jurisdiction. 

Following  the  decision  of  the  train  service  board  of  adjustment  for  the 
western  region,  the  general  chairmen  requested  that  the  carrier  join  with  them 
in  a resubmission  of  the  case  to  the  Railroad  Labor  Board.  It  is  the  under- 
standing of  the  carrier  that  the  general  chairmen  of  the  organizations  pre- 
sented an  ex  parte  submission  to  their  presidents  for  certification  to  the 
board,  which  certification  and  submission  to  the  board  was  not  made  because 
of  the  conference  agreement. 

The  carrier  declined  to  comply  with  this  request  for  the  reason  that  both 
the  organizations  and  the  carrier  had  just  entered  into  an  agreement  on  Octo- 
ber 3,  1922,  through  a conference  committee  of  managers,  western  railways,  to 
continue  in  effect  the  existing  rates  of  pay,  rules,  and  working  conditions  for  a 
period  of  one  year,  or  to  October  31,  1923. 

The  general  chairmen  of  the  organizations,  under  date  of  October  10,  1923, 
presented  to  the  carrier  a request  for  a general  increase  in  the  rates  of  pay. 
The  attention  of  the  board  is  specifically  directed  to  that  part  of  the  request, 
reading : 

“ In  submitting  this  proposition,  we  desire  that  it  be  understood  that  all 
rates,  rules,  and  conditions  in  our  agreements  not  specifically  affected  by  these 
proposed  amendments,  shall  remain  unchanged,  subject  to  changes  in  the  future 
by  negotiation  with  proper  officials  and  committees  as  has  been  the  case  in 
the  past.” 

The  attention  of  the  board  is  directed  to  the  foregoing  paragraph  of  the  gen- 
eral chairmen’s  letter  in  connection  with  that  part  of  the  employees’  ex  parte 
submission  in  this  case,  reading : 

“ Immediately  following  the  expiration  period  covered  by  the  agreement 
hereinbefore  mentioned,  the  general  chairmen  took  up  the  question  with  the 
management  of  the  Rio  Grande  Railroad  of  applying  the  Salt  Lake  division 
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standard  rates  to  the  second  district  of  the  Green  River  division  and  have 
been  unable  to  effect  a settlement.  * * * ” 

During  the  conference  in  connection  with  the  request  for  general  increases 
in  the  rates  of  pay,  the  general  chairmen  took  the  position  that  the  agreement 
could  be  opened  for  revision  only  to  the  extent  of  considering  the  increases 
in  rates  of  pay  proposed  by  them  and  that  as  to  other  rates,  rules,  and  working 
conditions  the  present  agreement  must  remain  unchanged. 

On  January  18,  1924,  the  vice  presidents  of  the  organizations,  accompanied  by 
their  general  chairmen,  submitted  to  the  carrier  a list  of  25  disputes  with  their 
organizations  upon  which  they  sought  conference  for  a settlement  or  for 
further  handling  before  the  proper  tribunals.  The  case  involving  the  applica- 
tion of  the  Salt  Lake  division  rate  to  the  second  district  of  the  Green  River 
division  was  not  contained  in  this  list,  and  no  request  for  conference  in  con- 
nection with  this  case  had  been  made  during  the  period  from  November  1, 

1923,  to  the  date  of  this  letter.  This  letter  was  intended  to  present  to  the  car- 
rier all  pending  disputes  with  these  organizations.  However,  on  January  23, 

1924,  after  the  vice  presidents  of  the  organizations  had  been  advised  that  the 
carrier  would  meet  with  them  on  January  28  they  presented  a supplemental 
list  of  12  cases  in  addition  to  the  25  originally  presented. 

The  second  case  in  the  supplemental  list  was  the  request  that  the  Salt  Lake 
division  standard  rate  be  applied  to  the  second  district  of  the  Green  River 
division.  This  case  was  again  discussed  in  the  conferences  following  January 
28,  1924,  and  the  request  was  again  finally  denied  in  a letter  dated  March  2 i, 
1924.  During  the  conference  in  connection  with  this  case,  the  offer  to  apply 
the  rates  originally  submitted  by  the  carrier  was  renewed,  such  rates  to  be 
adjusted  to  conform  to  subsequent  decisions  of  the  Railroad  Labor  Board  and 
to  be  effective  with  the  date  of  its  acceptance.  This  offer  was  again  declined 
by  the  organization  representatives. 

Finally  the  carrier  contends  (1)  that  there  is  no  justification  for  the  appli- 
cation of  the  Salt  Lake  division  rate  to  this  freight  ditsrict;  (2)  that  it  has 
offered,  and  repeatedly  renewed  the  offer,  to  apply  a fair  and  equitable  rate 
of  pay  which  preserves  the  higher  mileage  rate  that  existed  on  that  part  of  the 
district  transferred  from  the  Salt  Lake  to  the  Green  River  division,  and  in 
addition  provides  for  the  payment  of  four  constructive  miles  at  the  higher 
rate;  and  (3)  that  renewed  negotiations  for  the  application  of  the  Salt  Lake 
division  rate  were  not  formally  entered  into  immediately  after  November  1, 
1923,  but  the  case  was  first  again  presented  to  the  management  under  date  of 
January  23,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  the  rate  of 
$6.29  for  conductors  and  $5.25  for  brakemen  per  day  of  100  miles  or 
less  shall  be  paid  for  through- freight  service  performed  between 
Green  River  and  Soldier  Summit,  Utah,  effective  as  of  May  1,  1924, 
the  approximate  date  of  the  submission. 

This  decision  shall  not  be  -construed  to  affect  established  rates  or 
practices  for  service  performed  between  Soldier  Summit  and 
Helper,  for  which  the  conductors  and  brakemen  are  being  paid  the 
rates  that  are  in  effect  on  the  Salt  Lake  division. 


DECISION  NO.  3540.— DOCKET  4085 

Chicago,  III.,  May  13,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad'  Trainmen  v.  Missouri- 

Kansas-Texas  Lines 

Question. — Claim  for  terminal  time  by  passenger  crews  at  Elk 
City,  Okla.,  on  the  Wichita  Falls-Elk  City  passenger  runs. 
Statement. — The  following  is  quoted  from  the  submission: 
Employees'  position. — Trains  Nos.  51  and  52  are  daily  passenger  runs  be- 
tween Wichita  Falls,  Tex.,  and  Elk  City,  distance  137  miles ; two  crews  are 


I No.  3540  ] 


DECISIONS 


915 


assigned,  leaving  Elk  City  2.35  a.  m.,  on  train  No.  51  and  arriving  at  Wich- 
ita Falls  8 a.  m.,  lay  over  at  Wichita  Falls  until  7 p.  m.  next  day  and  repeat 
this  movement 

The  crews  are  paid  a minimum  of  150  miles  from  Wichita  Falls  to  Elk 
City,  and  a minimum  of  150  miles  from  Elk  City  to  Wichita  Falls.  Overtime 
is  allowed  after  13  hours  and  36  minutes,  or  on  the  basis  of  continuous  mile- 
age from  Wichita  Falls  to  Elk  City  and  return.  On  arrival  at  Elk  City  the 
crew  remains  with  train  while  passengers  and  baggage  are  unloaded,  then 
backs  the  train  three-fourths  of  a mile,  turns  on  wye,  and  puts  the  train 
away  on  passing  track.  At  2.15  a.  m.  the  crew  take  train  to  station  and  de- 
part on  train  No.  51  at  2.35  a.  m. 

In  July,  1922,  these  runs  were  temporarily  discontinued,  being  restored  in 
February,  1923.  The  assignments  as  now  constituted  have  been  in  effect  for 
many  years  and  previous  to  January  1,  1919,  when  Supplement  16  to  General 
Order  No.  27  became  effective,  the  crew  were  paid  on  the  6,000-mile-per-month 
basis,  with  overtime  computed  on  each  leg  of  the  run  separately. 

On  May  7,  1917,  an  agreement  was  made  between  the  employees  in  train 
service  and  the  carrier  providing  for  payment  for  delays  and  switching  at  the 
end  of  runs,  such  as  these.  The  agreement  reads  as  follows : 

“Complaint  of  passenger  trainmen  being  required  to  remain  on  duty  at  the 
end  of  each  leg  of  run,  and  in  some  instances  being  required  to  do  switching : 

• It  is  agreed  that  time  held  on  duty  at  end  of  run  will  be  paid  for  as  ter- 
minal delay,  as  provided  in  article  4 of  the  trainmen’s  schedule ; further,  that 
when  relieved  from  duty  at  end  of  run  and  second  leg  of  run  starts  after 
midnight,  switching  at  such  point  will  be  paid  for  under  article  4 (a),  train- 
men’s schedule.” 

The  rules  referred  to  are  now  carried  in  article  5 of  the  schedule,  and  read 
as  follows : 

“(a)  In  all  passenger-train  service  the  initial-terminal  time  will  begin  at 
the  time  trainmen  are  called  to  leave,  if  not  called  at  schedule  leaving  time  of 
train.  If  held  at  starting  terminal,  all  time  so  held  will  be  paid  on  minute 
basis.  If  required  to  remain  on  duty  after  arriving  at  end  of  run,  actual 
minutes  will  be  allowed  for  all  time  so  held.  Both  initial  and  arriving  ter- 
minal time  will  be  allowed  in  addition  to  all  other  time  or  mileage  made  on  run. 

“(&)  Passenger  trainmen  required  to  switch  their  trains  or  turn  their 
engines  at  the  terminal  before  their  day’s  work  begins  or  after  it  is  completed 
will  be  allowed  a minimum  of  one  hour’s  overtime  each  day  for  such  service. 

“All  trips  to  which  trainmen  are  assigned  will  be  considered  a part  of  their 
day’s  work  in  computing  time  under  this  article.” 

Payment  of  one  hour  in  addition  to  time  or  mileage  made  on  trip  was 
allowed  for  work  performed  at  Elk  City  untitl  March  7,  1923,  when  it  was 
discontinued.  The  carrier  has  been  requested  to  restore  this  payment  and 
allow  back  time  accruing  since  March  7,  1923,  but  the  request  has  been  denied. 

After  several  conferences  with  representatives  of  the  employees,  the  carrier 
offered  to  handle  the  runs  in  question  on  a straightaway  basis  with  Elk  City 
as  a terminal,  with  an  arbitrary  allowance  of  one  hour  for  turning  and 
handling  train  at  Elk  City,  in  addition  to  actual  mileage  allowance,  plus  over- 
time earned  on  each  leg  of  the  trip.  This  not  to  be  retroactive,  but  to  be 
effective  a » soon  after  acceptance  by  the  employees  as  change  can  be  made, 
and  to  apply  to  these  particular  runs  without  establishing  a precedent  for 
handling  like  conditions  on  other  similar  runs.  The  employees  declined  to 
accept  the  offer  of  settlement  as  here  outlined.  The  special  agreement  of 
May  7,  1917,  as  quoted  above,  is  still  in  effect  and  provides  the  method  of  com- 
puting payment  for  the  work  performed  at  Elk  City. 

Request  is  made  that  this  payment  be  restored  and  back  payments  allowed 
trainmen  who  have  performed  this  service  since  March  7,  1923. 

Carrier's  position. — There  has  been  no  violation  of  agreement  on  the  part 
of  the  carrier  in  respect  to  this  claim.  The  crew  in  question  was  operated  on 
turn-around  basis,  with  terminal  provisions  applying  to  initial  and  final  ter- 
minal. Employees  are  contending  that  the  turning  point  should  also  carry 
provisions  of  initial  and  final  terminal,  for  which  contention  there  is  no 
warrant  in  existing  schedule  or  past  practice. 

Reference  by  the  employees  to  an  agreement  of  May  7,  1917,  is  improper,  as 
the  agreement  in  question  relates  to  a specific  claim  filed  under  schedule 
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articles  of  1917,  which  were  annulled  and  superseded  by  subsequent  and  exist- 
ing agreements. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  cir- 
cumstances of  this  particular  case  the  claim  of  the  employees  is 
sustained. 


DECISION  NO.  3541.— DOCKET  4095 

Chicago,  III.,  May  13,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question—  Claim  of  J.  Flockhart,  engineer,  and  O.  J.  Lawson, 
fireman,  Iowa  division,  for  compensation  September  16,  1922,  ac- 
count of  not  having  been  called  to  continue  with  their  engine  and 
train,  which,  on  account  of  a derailment,  was  tied  up  at  Tama, 
Iowa,  an  intermediate  point  en  route. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — On  September  15,  1922,  Mr.  Flockhart,  who  was 
first  out  on  the  engineers’  extra  list  at  Boone,  Iowa,  was  called  to  depart 
at  2.45  p.  m.  for  Clinton  on  train  No.  1/254.  Fireman  Lawson  was  regularly 
assigned.  At  6.55  p.  m.  train  No.  1/254,  unable  to  proceed,  was  tied  up  at 
Tama,  a point  en  route,  on  account  of  a derailment  east  of  that  point.  At 
1 p.  m.,  September  16,  Conductor  Morrison  and  train  crew,  who  arrived  at 
Tama  on  1/254,  September  15,  were  called  for  departure  from  Tama  wdth 
train  and  1/254’s  engine  in  charge  of  a freight-pool  engineer  who  was  tied 
up  at  Tama,  and  run  as  extra  2499,  Tama  to  Clinton.  Engineer  Flockhart  and 
Fireman  Lawson  were  called  to  deadhead  from  Tama  to  Boone  on  train  No. 
19,  departing  from  Tama  at  5.40  p.  m.,  September  16,  after  having  been  held 
at  that  point  22  hours  and  45  minutes. 

Employees'  position. — It  is  the  contention  of  the  employees  that  under  the 
circumstances  outlined  in  the  statement  of  facts,  the  holding  of  Engineer 
Flockhart  and  Fireman  Lawson  at  Tama  22  hours  and  15  minutes,  an  inter- 
mediate point  between  Clinton  and  Boone,  and  subjecting  them  to  expense 
for  their  maintenance,  is  unwarranted  and  that  they  should  be  compensated 
therefor. 

Carrier's  position. — It  is  the  carrier’s  position  that  there  are  no  schedule 
rules  supporting  the  employees’  contention  that  Engineer  Flockhart  and  Fire- 
man Lawson  should  have  been  used  out  of  Tama  on  the  extra  at  1 p.  m., 
September  16,  regardless  of  the  fact  that  the  conductor  and  trainmen  were 
so  used. 

In  presenting  this  case  to  the  carrier,  the  representatives  of  the  organiza- 
tions based  their  claim  on  the  provisions  of  rule  17,  engineers’  and  firemen’s 
schedule,  reading: 

“Engineers  (firemen)  on  assigned  runs,  who  have  not  been  given  an  oppor- 
tunity to  go  out  in  their  turn,  provided  they  have  not  been  displaced  under 
other  provisions  of  this  agreement,  and  have  had  sufficient  rest,  will  be  paid 
for  all  time  or  mileage  lost.” 

This  crew  was  given  its  turn  out  of  Boone  on  September  15,  but  had  no 
turn  out  of  Tama  under  the  provisions  of  any  schedule  rule.  The  yardmaster 
handling  the  situation  at  Tama  at  that  time,  knowing  that  Engineer  Flockhart 
and  Fireman  Lawson  were  due  out  of  Clinton  the  next  day,  September  16,  and 
that  they  could  not  make  the  trip  to  Clinton  in  time  to  catch  their  run,  ordered 
another  crew,  then  at  Tama,  for  service  with  the  extra,  and  ordered  Messrs. 
Flockhart  and  Lawson  to  deadhead  to  Boone.  This  was  done  in  order  to 
permit  them  to  get  back  on  their  regular  assignment  with  the  least  possible 
loss  of  time  or  inconvenience  to  themselves. 

In  the  absence  of  any  specific  rule  governing,  the  carrier’s  officers 
undertake  to  handle  each  individual  case  on  the  basis  of  conditions  existing  * 
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at  the  time  and  place,  consideration  being  given  to  all  of  the  factors  involved, 
including  rest  period,  distance  from  terminal,  available  train  service,  points 
of  lay-over,  etc. 

Decision. — The  Railroad  Labor  Board  decides  that  this  crew 
should  be  paid  the  difference  between  the  amount  they  would  have 
earned  had  they  been  permitted  to  complete  their  assignment  on 
train  No.  1/254  from  Boone  to  Clinton  and  what  they  would  have 
earned  on  their  return  trip  from  Clinton  to  Boone,  less  the  amounts 
that  were  paid  them  for  the  service  they  performed. 


DECISION  NO.  3542.— DOCKET  1617 

Chicago,  III.,  May  Ilf,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  J.  M.  Atz,  conductor,  Nebraska  division,  for 
100  miles  as  brakeman  on  train  No.  23,  Sioux  City,  Iowa,  to  Emerson, 
Nebr.,  and  100  miles  as  conductor  on  an  extra,  Emerson  to  Omaha, 
Nebr. 

Statement. — The  submission  contained  the  following : 

Joint  statement  of  facts. — J.  M.  Atz  was  brakeman  on  way-freight  train 
No.  23,  January  14,  1921,  beginning  work  at  Sioux  City  at  8.30  a.  m.,  arrived 
at  Emerson,  an  intermediate  point  29  miles  from  Sioux  City,  at  12  o’clock  noon, 
at  which  time  he  was  taken  from  train  No.  23  and  ordered  to  pilot  engine  No. 
299  to  Omaha,  a distance  of  92  miles.  Left  Emerson  at  12.20  p.  m.,  arrived 
at  Omaha  3.30  p.  m.,  tied  up  at  3.30  p.  m. ; total  time  out,  seven  hours. 

Employees ’ position. — Conductor  Atz,  who  was  regularly  assigned  on  train 
No.  23  between  Sioux  City  and  Oakland,  started  out  on  his  assignment  Jan- 
uary 14.  When  he  arrived  at  Emerson  he  was  taken  off  his  assignment  as 
brakeman  and  put  on  engine  to  pilot  same  to  Omaha. 

Article  1,  schedule  for  conductors,  brakemen,  and  baggagemen,  reads  as 
follows : 

“ One  hundred  miles  or  less,  10  hours  or  less,  to  constitute  a day  in  freight, 
helper,  pusher,  and  work  service.  Overtime  to  be  paid  pro  rata.” 

This  article  applies  to  both  conductor  and  brakeman,  and  in  the  case  in  ques- 
tion the  rule  is  applicable  to  Conductor  Atz  as  a brakeman  from  Sioux  City 
to  Emerson,  for  which  100  miles’  pay  should  be  given ; it  is  also  applicable  to 
Conductor  Atz  as  a conductor  for  piloting  the  engine  from  Emerson  to  Omaha, 
and  he  should  be  paid  not  less  than  100  miles  in  each  service. 

Carrier's  position. — Previous  to  receipt  of  Supplement  25  to  General  Order 
No.  27,  it  was  the  practice  on  our  road  for  many  years  to  pay  in  a case  of  this 
kind  the  miles  or  hours  the  men  worked  as  brakemen  at  brakemen’s  rate,  and 
in  addition  thereto  the  time  at  conductors’  rate  for  the  miles  or  hours  in  that 
service,  with  minimum  of  not  less  than  100  miles  for  the  entire  trip  at  the  rate 
in  which  the  man  began  service,  which  in  this  case  would  be  brakemen’s  rate. 

Paragraph  (c),  Article  VI  of  Supplement  25,  reads: 

“ Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  higher  rate 
applicable  to  any  class  of  service  performed.  The  overtime  basis  for  the 
rate  paid  will  apply  for  the  entire  trip.” 

The  decision  in  question  6,  Interpretation  2 to  Supplement  25,  reads  in 
part  as  follows : 

“Two  or  more  classes  of  service  can  only  be  involved  where  the  rates  for 
the  two  services  are  different.  * * *.” 

In  this  case  the  rates  for  the  two  classes  of  service  performed  on  the  day 
or  trip  by  Conductor  Atz  were  different,  and  in  compliance  with  paragraph 
(c),  Article  VI  of  Supplement  25,  he  should  be  paid  for  the  entire  service  at 
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the  highest  rate  applicable  to  any  service  performed  on  that  date — that  is, 
he  is  entitled  to  through-freight  conductors’  rate  from  Sioux  City  to  Omaha. 
Total  time  out,  7 hours ; total  miles  made,  123 ; therefore,  Conductor  Atz  was 
paid  for  123  miles  at  through-freight  conductors’  rate. 

Decision. — The  Railroad  Labor  Board  finds  on  investigation  that 
the  practices  under  the  rules  in  effect  sustain  the  contention  of  the 
employees,  and  it  therefore  rescinds  Decision  No.  2608  (V,  R.  L.  B. 
678)  in  this  case,  and  decides  that  the  claim  of  the  employees  is 
sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  in 
this  case,  cited  as  follows : 

Question. — Claim  of  J.  M.  Atz,  conductor,  Nebraska  division,  for  100  miles 
as  brakeman  on  train  No.  23,  Sioux  City,  Iowa,  to  Emerson,  Nebr.,  and  100 
miles  as  conductor  on  an  extra,  Emerson  to  Omaha,  Nebr. 

Mr.  Atz’s  assignment  on  train  No.  23  was  that  of  a brakeman. 
At  an  intermediate  point  of  his  run  he  was  taken  from  his  assign- 
ment as  a brakeman  to  pilot  a light  engine;  total  time  on  duty  in 
the  capacity  of  brakeman  and  that  of  a conductor  acting  as  pilot 
was  seven  hours,  for  which  combined  service  the  carrier  paid  him 
under  the  combination  rule,  paragraph  (<?),  Article  VI  of  Supple- 
ment 25  to  General  Order  No.  27,  which  reads: 

(c)  Road  conductors  and  trainmen  performing  more  than  one  class  of  road 
service  in  a day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate 
applicable  to  class  of  service  performed.  The  overtime  basis  for  the  rate 
paid  will  apply  for  the  entire  trip. 

The  decision  on  question  6,  under  Article  VI  of  Interpretation  2 
to  Supplement  25,  reads,  in  part,  as  follows : 

Two  or  more  classes  of  service  can  only  be  involved  where  the  rates  for 
the  two  services  are  different.  * * * 

In  this  claim  the  rates  for  the  two  classes  of  service  performed  in 
the  day  or  trip  by  Mr.  Atz  were  different.  On  July  30,  1924,  the 
board  issued  Decision  No.  2608  denying  the  claim,  which  in  our 
judgment  was  strictly  in  compliance  with  the  rules  governing. 

On  May  14,  1925,  nine  and  one-half  months  later,  the  decision  as 
rendered  was  rescinded  and  the  claim  sustained.  After  Decision  No. 
2608  was  rendered  a similar  case  was  submitted  to  the  board  for 
decision  and  numbered  Docket  2979.  In  considering  this  latter  case 
the  board  prepared  a questionnaire  which  was  sent  to  the  following 
carriers  asking  for  information  as  to  how  similar  service  would  be 
paid:  Chicago  & North  Western  Railway  Co.,  Atchison,  Topeka  & 
Santa  Fe  Railway  system,  Chicago,  Burlington  & Quincy  Railroad 
Co.,  Chicago,  Milwaukee  & St.  Paul  Railway  Co.,  Chicago,  Rock 
Island  & Pacific  Railway  Co.,  and  Illinois  Central  Railroad  Co., 

Answers  were  received  from  the  Illinois  Central  Railroad  Co., 
Chicago,  Burlington  & Quincy  Railroad  Co.,  Chicago,  Rock  Island 
& Pacific  Railway  Co.,  Chicago,  Milwaukee  & St.  Paul  Railway  Co., 
and  Chicago  & North  Western  Railway  Co.,  The  first  three  of 
these  carriers  would  pay  such  claims  under  the  combination  rule; 
the  latter  two  would  pay  .separately  for  each  class  of  service  per- 
formed. It  will  be  observed  that  the  majority  of  the  roads  which 
replied  to  the  questionnaire  would  pay  the  claim  in  the  same  manner 
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as  was  paid  by  the  Chicago,  St.  Paul,  Minneapolis  & Omaha  Rail- 
way Co.,  and  which,  in  our  judgment,  is  a proper  payment  under 
the  rubs  and  practices  in  effect. 

The  rescinding  of  Decision  No.  2608  and  decision  rendered  in 
Docket  2975  was  arrived  at  by  the  board  on  the  information  as 
to  practices  in  effect  on  two  roads  as  against  the  practices  in  effect 
on  four  other  roads,  and  in  our  judgment  it  is  not  sound  reasoning  to 
use  the  practices  in  effect  on  two  railroads,  which  has  the  effect  to 
destroying  the  rule  governing  proper  payment. 

Horace  Baker. 

Samuel  Higgins. 

J.  H.  Elliott. 


SUPPORTING  OPINION 

Brakeman  Atz  was  engaged  in  making  a trip  on  way-freight  train 
No.  23  on  January  14,  1921,  and  was  taken  off  that  train  at  Emer- 
son, an  intermediate  point,  and  used  to  pilot  an  engine  to  Omaha. 
This  man  was  engaged  in  two  different  grades  of  service  and  the 
carrier  states  that  as  a rule  conductors  are  always  used  for  that 
service. 

Other  boards  have  sustained  the  claim  of  the  employees  for  a day’s 
pay  in  the  grade  of  service  in  which  they  were  engaged  and  an 
additional  day’s  pay  for  the  work  performed  in  a different  grade 
or  service. 

The  Railroad  Labor  Board  ascertained  the  practices  in  effect  on 
other  carriers,  and  developed  the  fact  that  two  carriers  that  are  con- 
tiguous to  the  carrier  involved  in  this  dispute  pay  brakemen  who 
are  taken  off  their  train  and  used  as  a pilot  a day  for  the  service 
as  brakeman,  and  an  additional  day  for  the  service  performed  as  a 
pilot. 

The  board  has  also,  in  Decisions  Nos.  3523  (VI,  R.  L.  B.  884)  and 
3530  (VI,  R.  L.  B.  891),  sustained  the  claims  of  the  employees  in 
similar  disputes. 

The  decision  promulgated  by  the  majority  of  the  board  in  the 
present  dispute  is  in  accord  with  the  decisions  promulgated  by  other 
boards  in  similar  disputes,  and  it  is  in  accord  with  practices  obtain- 
ing on  other  carriers  operating  in  the  same  territory  as  the  carrier 
involved  herein;  moreover,  the  decision  provides  fair  compensation 
for  an  employee  who  is  required  to  perform  work  in  two  different 
grades  of  service. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3543.— DOCKET  4069 

Chicago,  III.,  May  14,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v. 
Great  Northern  Railway  Co. 

Question. — (a)  Shall  the  Great  Northern  Railway  Co.  recognize, 
confer  with,  and  endeavor  to  settle  with  the  duly-elected  officers  and 
committee  of  System  Federation  No.  101  of  the  Railway  Employees’ 
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Department,  or  its  affiliated  organizations,  those  cases  involving  vio- 
lations of  the  memorandum  of  settlement,  in  accordance  with  which 
the  strike  of  the  Federated  Shop  Crafts  was  terminated  on  the 
Great  Northern  Railway,  or  violations  of  the  agreement  entitled 
“ Great  Northern  Railway  Co.  and  the  Associated  Organizations  of 
Shop-craft  Employees  on  the  Great  Northern  Railway,”  when  au- 
thorized by  individuals  having  grievances? 

(Z>)  Shall  machinist  Sam  McLean  be  restored  to  the  service  of 
the  Great  Northern  Railway  Co.  as  machinist  at  Superior,  Wis.,  with 
full  seniority  rights,  dating  from  February  1,  1905? 

( c ) Shall  machinist  Sam  McLean  be  restored  to  the  same  position 
he  held  at  Superior,  September  27,  1923,  and  be  paid  for  all  time 
lost  dating  from  September  27,  1923  ? 

Statement. — The  following  is  quoted  from  the  employees’  sub- 
mission : 

Machinist  McLean  was  employed  by  the  Great  Northern  Railway  Co.  at 
Superior.  On  June  16,  1922,  prior  to  the  strike  of  the  Federated  Shop  Crafts, 
he  had  the  misfortune  to  run  a brass  sliver  into  the  middle  finger  of  his  left 
hand  and  was  forced  to  quit  work  on  account  of  requiring  medical  attention 
on  June  19,  1922.  Blood  poison  set  in,  and  he  was  under  the  care  of  two 
physicians,  his  hand  having  been  operated  on  three  different  times. 

This  machinist  was  not  working  at  the  time  of  the  strike,  July  1,  1922,  on 
account  of  having  been  injured  previous  to  that  time. 

During  the  latter  part  of  January,  1923,  the  shop  superintendent,  Mr.  Stoll, 
notified  Machinist  McLean  to  put  in  his  application  for  reemployment.  This 
was  done,  and  on  February  6,  1923,  Shop  Superintendent  Stoll  sent  Machinist 
McLean  a notice  to  report  for  work. 

On  February  8 or  9 Machinist  McLean  reported  for  work  and  at  that  time 
asked  Shop  Superintendent  Stoll  whether  he  was  going  back  to  work  as  a 
new  man.  Mr.  Stoll  replied  that  he  was,  and  Machinist  McLean  objected, 
asking  that  the  matter  be  taken  up  with  the  general  officers  of  the  Great 
Northern  Railway  Co.  This  Mr.  Stoll  agreed  to  do,  and  on  February  26,  1923, 
he  notified  Machinist  McLean  that  he  retained  full  seniority  rights.  He  went 
to  work  on  March  1,  1923,  being  assigned  as  a machinist  in  the  tool  room. 
On  March  10,  1923,  he  was  told  to  report  in  the  office  of  Shop  Superintendent 
Stoll,  and  upon  reporting  there  he  found  that  there  were  five  or  six  more  men 
in  the  office,  who,  Mr.  Stoll  advised  him,  were  the  recognized  committee  of 
the  associated  organization  of  shop-craft  employees.  This  committee  demanded 
that  the  seniority  rights  of  Machinist  McLean  be  taken  away,  and  Mr.  Stoll 
then  advised  Machinist  McLean  that  he  should  return  to  work  as  a new  man. 

On  September  27,  1923,  there  was  a reduction  in  force  and  Machinist  Mc- 
Lean was  laid  off,  although  machinists  with  less  seniority  were  retained  in  the 
service. 

Machinist  McLean  had  been  injured  prior  to  the  strike  of  the  Federated 
Shop  Crafts,  July  1,  1922,  and  was  not  actually  working ; therefore  he  did  not 
suspend  work  on  July  1,  1922,  and  participate  in  the  strike.  On  account  of 
his  injury  he  was  not  able  to  work  all  during  the  period  of  the  strike,  and  for 
some  time  following  the  termination  of  the  strike. 

He  returned  to  the  service  of  the  Great  Northern*  Railway  Co.  on  March  1, 
1923.  He  was  entitled  to  and  was  granted  his  seniority  rights  unimpaired,  and 
having  been  granted  same  he  was  entitled  to  seniority  preference  over  all  men 
with  less  service  than  himself.  He  returned  to  service  with  the  understand- 
ing that  his  seniority  rights  unimpaired  had  been  restored  to  him. 

The  action  of  the  Great  Northern  Railway  Co.  in  laying  him  off  in  a reduc- 
tion in  force,  September  27,  1923,  was  clearly  in  violation  of  his  seniority 
rights,  and  of  the  provisions  of  the  agreement  in  effect  covering  shop-craft 
employees. 

The  Federated  Shop  Crafts  therefore  contend  that  Machinist  McLean  should 
be  restored  to  service,  that  his  seniority  lights  should  be  restored,  dating  from 
February  1,  1905,  that  he  should  be  assigned  to  the  same  position  he  held 
September  27,  1923,  and  that  he  should  be  paid  for  all  time  lost  since  Septem- 
ber 27,  1923. 
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The  carrier  stakes  the  position  that  Mr.  McLean  left  the  service  of 
the  carrier  without  proper  notice  to  his  superior  or  to  anyone,  and 
that  he  served  no  notice  on  the  shop  superintendent  or  his  foreman 
that  there  was  anything  the  matter  with  his  hand  or  that  an  injury 
occurred  during  the  period  of  his  work. 

The  following  communication  from  the  claim  department  is  intro- 
duced by  the  carrier : 

Mr.  McLean  called  at  this  office  within  the  last  few  days  seeking  compen- 
sation covering  his  disability  up  to  the  present  time  as  the  result  of  an  accident 
whereby  he  claims  to  have  received  injuries  while  working  as  a machinist  at 
Superior  on  June  17,  1922. 

We  have  no  previous  record  of  this  accident,  the  circumstances  of  which, 
according  to  Mr.  McLean,  are  that  while  working  on  a 14-inch  lathe  in  the 
shop,  as  is  customary,  he  brushed  the  turnings  or  borings  off  of  the  carriage 
table  with  his  bare  hand  and  in  doing  so  the  palm  of  the  tip  of  his  left  middle 
finger  was  punctured  by  the  shavings,  although  he  was  not  aware  of  it  at  the 
time  or  until  the  following  morning,  Sunday,  when,  while  lacing  his  shoes,  he 
noticed  for  the  first  time  that  his  finger  in  this  region  was  swollen  and  tender. 
He  resumed  work  on  the  following  Monday  and  continued  until  about  9 a.  m., 
at  which  time  his  finger  became  so  swollen  that  he  could  not  continue  and  he 
obtained  the  permission  of  Foreman  Gordon  to  consult  a doctor.  Because  he 
thought  that  his  condition  was  of  little  or  no  consequence,  instead  of  calling 
upon  a doctor  for  this  carrier,  he  consulted  Doctor  Saunders.  In  the  meantime 
he  states  that  he  did  not  return  to  the  shop  to  report  the  accident  and  his 
condition  because  of  the  strike  which  was  then  in  progress. 

It  is  the  further  position  of  the  carrier  that  he  made  out  no  acci- 
dent report;  that  he  made  no  claim  that  he  was  injured  in  the  per- 
formance of  service  during  the  entire  period  of  the  strike ; and  that 
not  until  after  the  termination  of  the  strike  of  the  shop  crafts 
was  any  report  of  the  claim  made  with  respect  to  the  alleged  injury, 
which  claim  was  then  made  to  the  claim  agent. 

The  following  rule  was  in  force  and  effect  at  the  time  the  injury 
is  alleged  to  have  occurred : 

Employees  injured  while  at  work  wfill  not  be  required  to  make  actual  reports 
before  they  are  given  medical  attention,  but  will  make  them  as  soon  as  practical 
thereafter.  Proper  medical  attention  will  be  given  at  the  earliest  possible 
moment  and  employee  shall  be  permitted  to  return  to  work  without  signing  a 
release  pending  final  settlement  of  the  case. 

It  is  the  further  position  of  the  carrier  that  Mr.  McLean  was  on 
strike  just  as  much  as  any  other  machinist  who  suspended  work  on 
July  1,  1022.  for  the  reason  that  he  made  no  attempt  to  report  to 
the  carrier  or  to  inquire  as  to  his  status,  but  conceived  the  “ cunning 
and  clever  idea  that  he  could  fake  his  hand  and  get  his  seniority 
back.” 

The  carrier  contends  that  he  did  not  have  a sore  hand,  and  feels 
that  if  the  facts  were  known  it  would  be  found  that  the  infection  was 
not  caused  by  anything  that  happened  in  the  shop. 

Upon  restoration  of  Mr.  McLean  to  the  service  he  was  told  that 
he  resumed  his  full  seniority  rights,  but  after  working  a short  period 
the  men  in  the  shop  who  had  returned  to  the  service  prior  to  the 
termination  of  the  strike,  and  others  who  returned  to  the  service  after 
the  strike  was  called  off,  objected  to  Mr.  McLean’s  seniority  on  the 
theory  that  he  was  on  strike. 

It  is  shown  that  an  investigation  was  held  in  the  shop  superintend- 
ent’s office,  at  which  time,  according  to  the  statement  of  the  carrier, 
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Mr.  McLean  acknowledged  he  was  on  strike  and  his  application 
for  reemployment  was  made  in  the  same  manner  as  other  men  who 
were  considered  in  the  category  of  strikers. 

The  carrier  takes  the  position  that  the  supervisor  who  informed 
Mr.  McLean  that  his  seniority  rights  would  be  restored  erred,  for  the 
reason  that  he  did  not  thoroughly  understand  the  situation.  It  was 
contended  that  Mr.  McLean  was  told  to  come  back  to  work  before 
the  strike  was  called  off,  at  which  time  he  was  physically  able  to 
perform  service,  and  that  his  failure  to  report  for  work,  his  failure 
to  get  a proper  leave  of  absence,  and  his  failure  to  keep  the  carrier 
notified  from  time  to  time  that  he  was  unable  to  perform  service, 
places  him  in  the  same  position  as  any  other  striker  on  the  railroad. 
Decision . — The  Railroad  Labor  Board  decides  that — 

{a)  System  Federation  No.  101,  Railway  Employees’  Department, 
A.  F.  of  L.,  or  its  affiliated  organizations,  has  the  right  to  represent 
individual  employees  having  grievances  under  the  existing  agree- 
ment. 

(&)  No. 

(c)  No. 


DECISION  NO.  3544.— DOCKET  4096 
Chicago , IU.,  May  14,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  J.  F.  Fease  and  E.  C.  Griese,  engineer  and 
fireman,  respectively,  Madison  division,  for  6 hours  and  30  minutes 
under  the  provisions  of  rule  35  of  the  Brotherhood  of  Locomotive 
Engineers’  and  the  Brotherhood  of  Locomotive  Firemen  and  En- 
gineman’s  schedule,  for  service  performed  September  17,  1923. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — On  September  13,  1923,  there  was  posted  on  the 
Madison  division,  bulletin  No.  136,  reading : 

“Assignment. — Engineers  F.  J.  Fease  and  C.  E.  Brandt  and  Firemen  B.  R. 
Pease  and  E.  C.  Griese  on  extra  between  Adams  and  South  Janesville  daily, 
leaving  Adams  about  9 p.  m.  and  leaving  South  Janesville  about  7 p.  m. 

“ Engineer  F.  W.  Long  and  Fireman  H.  T.  Hanson  on  extra  between  South 
Janesville  and  Nelson,  111.,  daily,  leaving  South  Janesville  about  9 a.  m.  and 
leaving  Nelson  about  7 a.  m. 

“Note. — These  jobs  begin  work  on  September  17,  1923,  and  the  enginemen 
receiving  these  jobs  by  this  bulletin  will  remain  on  their  present  assignment 
until  these  jobs  go  to  work. 

“ Engineer  V.  E.  Mistele  and  Fireman  T.  McGinnis  on  the  ditching  job  to 
work  any  place  on  Madison  division  as  instructed  by  the  chief  train  dis- 
patcher.” 

On  September  16, . 1923,  Engineer  Fease  and  Fireman  Griese,  regularly  as- 
signed to  freight-pool  service.  Madison  division,  were  first  out  on  the  pool 
board  at  Adams,  Wis.,  and  were  called  in  their  turn  to  doublehead  extra  2582. 
They  arrived  at  Janesville.  Wis.,  at  7.30  p.  in.,  at  which  point  they  were  held 
until  6 p.  m.,  September  17,  the  initial  trip  and  departure  of  the  Adams-South 
Janesville  service. 

Decision. — Under  the  facts  and  circumstances  of  this  case  the 
Railroad  Labor  Board  decides  that  the  claim  is  denied. 
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DECISION  NO.  3545.— DOCKET  4097 

Chicago,  III.,  May  Ilf,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  S.  M.  Reider  and  J.  Kane,  engineer  and 
fireman,  respectively,  Northern  Iowa  division,  for  100  miles  for  the 
trip  from  Tama,  Iowa,  to  Gladbrook,  Iowa,  and  return,  and  100- 
miles  and  2 hours  and  30  minutes’  overtime  for  the  trip  from  Tama 
to  Jewell,  lt)wa,  November  19,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  November  19,  1923,  Engineer  Reider  and 
Fireman  Kane  were  ordered  to  report  for  duty  for  departure  on  train  No.  35, 
engine  No.  382,  Tama,  at  6 a.  m.,  and  departed  from  Tama  at  6.45  a.  m.  On 
arrival  at  Garwin,  Iowa,  a point  en  route,  they  were  ordered  to  set  out  the 
train,  run  extra  382  light  to  Gladbrook,  give  engine  No.  382  to  passenger 
train  No.  3 on  account  of  breakdown,  then  run  extra  101  light  from  Gladbrook 
to  Tama,  get  another  engine  and  return  to  Garwin  light,  and  run  as  No.  35. 
The  crew  arrived  at  Tama  at  10.15  a m.,  departed  at  12.30  p.  m.,  resumed 
work  on  train  No.  35  at  Garwin,  and  arrived  and  tied  up  at  Jewell  at  8.45  p.  nu 

Employees'  position. — It  is  the  contention  of  the  employees  that  proper  com- 
pensation under  the  circumstances  outlined  in  the  joint  statement  of  facts  for 
Engineer  Reider  and  Fireman  Kane  for  November  19,  1923,  is  100  miles  for  the 
trip  from  Tama  to  Gladbrook  and  return  to  Tama,  plus  100  miles  and  2 hours 
and  30  minutes’  overtime  for  the  trip  from  Tama  to  Jewell. 

Carrier's  position. — Inasmuch  as  Engineer  Reider  and  Fireman  Kane  had 
not  completed  their  assignment  at  Garwin,  a point  where  they  set  out  their 
train,  it  was  perfectly  proper  for  the  carrier’s  officers  to  compensate  them  on  a 
continuous-time  basis  until  they  were  finally  released  after  the  completion  of 
their  regular  assignment  at  Jewell  at  8.45  p m. 

Under  the  provisions  of  rule  9 (a)  of  the  engineers’  and  firemen’s  schedule, 
reading,  “ Road  engineers  performing  more  than  one  class  of  road  service  in  a 
day  or  trip  will  be  paid  for  the  entire  service  at  the  highest  rate  applicable 
to  any  class  of  service  performed  with  a minimum  of  100  miles  for  the  com- 
bined service.  The  overtime  basis  for  the  rate  paid  will  apply  for  the  entire 
trip.”  The  fact  that  this  engine  crew  came  into  Tama,  a definite  terminal, 
where  crews  automatically  tie  up  or  are  released,  has  no  particular  bearing 
in  this  case,  for  the  reason  that  Engineer  Reider  and  Fireman  Kane  were 
regularly  assigned,  and  under  the  provisions  of  that  part  of  the  .fourth  para- 
graph of  rule  11,  reading,  “ Men  on  assigned  runs  are  not  affected  by  the  defi- 
nite terminal  features,  except  when  their  assignment  is  completed  at  such 
definite  terminals,”  they  were  not  affected  on  their  arrival  at  Tama. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3546.— DOCKET  4099 

Chicago,  III.,  May  14,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  H.  P.  Hagen  and  E.  Pohler,  engineer  and 
fireman,  respectively,  Lake  Shore  division,  for  compensation  on  the 
basis  of  continuous  time  from  8.30  p.  m.,  September  22,  to  10.55 
p.  m.,  September  23,  1923.  Claim  is  based  on  the  provisions  of  rules 
1 ( a ),  37  (a)  and  (b)  and  59,  of  the  Brotherhood  of  Locomotive 
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Engineers  and  the  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men  schedule. 

Statement. — The  following  is  quoted  from  the  submission  : 

Joint  statement  of  facts. — On  September  22,  1923,  Engineer  Hagen  and  Fire- 
man Pohler,  Lake  Shore  division,  regularly  assigned  to  time-freight  runs  Nos. 
172  and  173,  carded  between  Chase  yard,  Milwaukee,  Wis.,  and  Green  Bay, 
Wis.,  daily  except  Sunday,  were  ordered  out  of  Chase  yard  on  train  No.  173 
at  8.30  p.  m.  On  arrival  at  South  yard  at  about  7.15  a.  m.  on  September  23, 
they  were  ordered  to  tie  up.  Due  to  conditions  in  the  yard,  the  crew  was  not 
relieved  until  8.45  a.  m. 

This  crew  was  again  ordered  for  service  at  South  yard  at  4.45  p.  m.  on 
September  23,  and  was  run  extra  in  freight  service  to  Green  Bay,  at  which 
point  it  tied  up  at  10.50  p.  m. 

In  putting  in  time  slips  the  crew  claimed  continuous  time  from  8.30  p.  m., 
September  22,  to  10.55  p.  m.,  September  23,  based  on  the  provisions  of  rule 
37  {a)  of  the  engineers’  and  firemen’s  current  schedule. 

On  October  8,  1923,  Engineer  Hagen  and  Fireman  Pohler  received  a disallow- 
ance notice  over  the  signature  of  A.  N.  La  Combe,  superintendent,  advising  that 
their  trip  slip  dated  September  22,  1923,  had  been  corrected  to  read  “ 200 
miles  and  4 hours  and  15  minutes  overtime.” 

The  case  was  appealed  by  the  local  committee  to  J.  H.  Hull,  assistant 
superintendent,  who,  under  date  of  December  8,  denied  the  claim,  advising 
that  “ we  were  unable  to  bring  the  crew  through  to  Green  Bay  on  the  date  in 
question  and  crew  was  therefore  tied  up.  Your  claim  is  therefore  disallowed.” 

Employees'  position. — The  employees  contend  that  the  claim  for  continuous 
time  from  8.30  p.  m.,  September  22,  to  10.55  p.  m.,  September  23,  as  presented 
by  this  engine  crew  is  correct  and  in  accordance  with  the  provisions  of  the 
engineers’  and  firemen’s  schedule  rules  1 (a),  37  (a)  and  (&),  and  59,  reading 
as  follows : 

“Rule  1.  (a)  Beginning  and  ending  of  day. — In  all  classes  of  service  other 
than  passenger,  engineers’,  firemen’s,  and  helpers’  time  will  commence  at  the 
time  they  are  required  to  report  for  duty  and  shall  continue  until  the  time 
the  engine  is  placed  on  the  designated  track  or  they  are  relieved  at  terminal. 

“ Rule  37.  (a)  Hour s-of -service-law. — Under  the  laws  limiting  the  hours  on 
duty,  crews  in  road  service  will  not  be  tied  up  unless  it  is  apparent  that  the 
trip  can  not  be  completed  within  the  lawful  time ; and  not  then  until  after  the 
expiration  of  14  hours  on  duty  under  the  Federal  law  or  within  two  hours 
of  the  time  limit  provided  by  State  lawrs  if  State  laws  govern. 

“Rule  37.  (&)  if  road  crews  are  tied  up  in  a less  number  of  hours  than 
provided  in  the  preceding  paragraph,  they  shall  not  be  regarded  as  having 
been  tied  up  under  the  law,  and  their  services  will  be  paid  for  under  the 
individual  schedules  of  the  different  roads. 

“ Rule  59.  Terminals  defined. — A terminal  station  for  freight  trains  is  the 
end  of  a freight  division,  as  such  divisions  are  determined  by  time  schedule. 
A terminal  station  is  the  initial  point,  or  the  end  of  the  run  of  a scheduled 
train,  but  for  such  scheduled  trains  only.” 

In  further  support  of  our  contention,  the  employees  advise  that  Engineer 
Hagen  and  Fireman  Pohler  were  called  to  leave  Chase  yard  on  train  No.  173. 
The  manifest  destination  and  time-card  terminal  for  them,  as  per  rule  59, 
was  Green  Bay;  the  initial  terminal  Chase  yard;  and  all  other  points  be- 
tween Chase  yard  and  Green  Bay  were  of  necessity  points  en  route  or  inter- 
mediate points. 

Rule  59  clearly  defines  terminals  for  crews  on  regular  assigned  runs,  con- 
sequently there  can  be  no  question  as  to  the  terminals  of  this  run,  and  Green 
Bay  most  certainly  was  the  destination  terminal. 

Rule  37  (a)  clearly  sets  forth  what  constitutes  tying  up  under  the  law. 
Rule  37  (h)  covers  cases  where  crews  are  tied  up  in  a lesser  number  of  hours 
than  provided  in  rule  37  (a),  specifically  providing  that  individual  schedules 
would  govern,  and  in  the  absence  of  any  contract  rule  governing  payments  for 
service  performed  by  regular  assigned  crews  tied  up  between  terminals  in  a 
lesser  number  of  hours  than  14,  continuous  time  must  of  necessity  be  allowed 
such  crews. 

Engineer  Hagen  and  Fireman  Pohler  did  not  request  to  be  relieved,  neither 
were  they  on  duty  14  hours  when  tied  up ; consequently,  as  per  rule  37  ( 6 ) , 
they  could  not  be  regarded  as  having  been  tied  up  under  the  law.  Therefore, 
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it  necessarily  follows  tliat  they  were  tied  up  in  violation  of  schedule  contracts 
and,  as  aforestated,  are  entitled  to  continuous  time  in  accordance  with  the 
claim  presented. 

In  further  support  of  our  contention  it  might  be  well  to  advise  that  rule  1 ( a ) 
is  supported  by  Article  II  (a)  of  Supplements  15  and  24  to  General  Order  No. 
27,  both  of  which  specifically  provide  that  engineers’  and  firemen’s  time  will 
continue  until  the  time  the  engine  is  placed  on  the  designated  track  or  they 
are  relieved  at  terminal,  and,  as  aforestated.  Green  Bay,  not  South  Yard,  is 
the  terminal  for  train  No.  173. 

We  further  desire  to  call  attention  to  the  fact  that  the  run  in  question  is  a 
daily-except-Sunday  assignment,  and,  due  to  the  fact  that  it  is  not  necessary 
to  get  this  crew  into  Green  Bay  on  Sunday  morning  on  account  of  their  not 
being  due  to  leave  Green  Bay  until  Monday  night  at  6.50  p.  m.,  we  understand 
that  train  No.  173  on  Saturday  is  required  to  handle  a greater  amount  ot 
tonnage  than  on  other  days  of  the  week.  It  might  be  well  to  advise  that  it  is 
only  on  Sunday  morning  that  crews  on  train  No.  173  are  tied  up  en  route.  ' 

At  the  time  ordered  to  tie  up  at  South  Yard  on  the  date  in  question,  6.30 
a.  m.,  the  crew  had  sufficient  time,  six  hours,  to  complete  the  trip  on  train  No. 
173  into  Green  Bay,  a distance  of  65  miles ; this  is  more  especially  true  on 
Sunday  morning  with  a • lesser  number  of  trains  to  contend  with  than  on  week 
days. 

Carrier's  position. — Rule  37  (a),  quoted  in  the  employees’  position,  is  not 
applicable  to  this  particular  case,  for  the  reason  that  the  crew  was  not  tied  up 
under  the  hours-of-service  law. 

It  is  the  carrier’s  position  that  Engineer  Hagen  and  Fireman  Poliler  were 
properly  compensated  under  the  provisions  of  rule  8 (a)  of  the  engineers’  and 
firemen’s  schedule,  respectively,  reading: 

“(a)  Basis  of  day  and  overtime  m all  freight  service—  In  all  classes  of 
service  covered  by  rule  7 (a),  100  miles  or  less,  eight  hours  or  less  (straight- 
away or  turn  around),  shall  constitute  a day’s  work;  miles  in  excess  of  100 
will  be  paid  for  at  the  mileage  rates  provided,  according  to  class  of  engine  or 
other  power  used.” 

Engineers  and  firemen  on  this  carrier  have  always  been  compensated  on  that 
basis. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  sustained. 
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Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question — Claim  of  the  employees  that  Wm.  Barnett,  employed 
as  driver  at  Atlantic  City,  N.  J.,  should  be  paid  for  the  wage  loss 
sustained  by  him  between  November  30,  1922,  and  March  1,  1923, 
on  account  of  not  having  been  permitted  to  return  to  his  position 
when  he  reported  for  work  on  the  former  date. 

Statement. — William  Barnett  is  employed  by  the  carrier  as  driver 
at  Atlantic  City.  He  has  been  in  the  service  since  September  30, 
1902,  and  became  sick  on  March  29,  1922.  He  returned  to  work  on 
June  16,  1922,  and  worked  until  July  10,  1922,  when  he  again  became 
ill  and  was  out  of  the  service,  with  the  exception  of  odd  jobs,  until 
November  30,  1922,  when  he  reported  for  work  on  his  regular  posi- 
tion, but  he  was  not  permitted  to  return  to  work  in  that  position. 
A dispute  arose  over  the  question,  and  he  was  finally  allowed  to 
return  to  his  position  on  March  1,  1923. 
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The  employees  state  that  Mr.  Barnett  reported  for  work  on  No- 
vember 30,  1922,  and  was  told  by  the  agent  that  he  was  doubtful 
about  the  seniority  of  Mr.  Barnett  inasmuch  as  he  had  not  requested 
a leave  of  absence  while  he  was  sick.  For  this  reason  the  agent 
declined  to  allow  Mr.  Barnett  to  return  to  his  position. 

The  employees  also  state  that  before  Mr.  Barnett  reported  for 
work  on  November  30,  1922,  he  procured  a certificate  from  his 
physician  that  he  was  cured.  The  certificate  was  presented  to  the 
proper  officer  of  the  carrier,  which  was  not  questioned  until  the 
superintendent  brought  up  the  question  of  Mr.  Barnett’s  health  some 
two  months  later.  During  this  time  Mr.  Barnett  had  been  trying 
to  get  back  in  the  service  and  was  finally  permitted  to  exercise  his 
•seniority  on  March  1,  1923,  in  the  same  manner  as  he  desired  to  do 
on  November  30,  1922. 

The  employees  further  state  that  the  question  of  seniority  was 
the  only  thing  involved  in  the  case  when  Mr.  JBarnett  reported  for 
work  on  November  30,  1922,  and  the  position  of  the  employees  was 
conceded  when  Mr.  Barnett  was  allowed  to  exercise  his  seniority  on 
March  1,  1923. 

The  employees  contend  that  Mr.  Barnett  was  unjustly  held  out 
of  the  service,  and  that  there  is  no  just  basis  for  the  refusal  of  the 
carrier  to  compensate  him  for  the  time  lost  from  November  30,  1922, 
to  March  1,  1923. 

The  carrier  states  that  when  Mr.  Barnett  reported  for  work  on 
November  30,  1922,  there  was  doubt  in  the  minds  of  the  management 
as  to  his  physical  condition.  He  had  been  absent  on  numerous  occa- 
sions, and  it  was  by  no  means  certain  that  he  was  physically  able 
to  perform  the  duties  of  his  former  position. 

During  his  absence  he  was  given  from  time  to  time  such  light 
work  as  was  possible  to  offer  him,  but  it  was  not  until  March  1, 
1923,  that  it  appeared  possible  to  offer  him  employment  in  his 
former  position.  It  was  as  much  for  his  sake  as  the  carrier’s  that 
there  was  hesitancy  in  permitting  him  to  resume  duty  as  a driver 
on  a wagon,  which  work  involved  physical  labor.  There  was  no 
obligation  on  the  part  of  the  carrier  to  permit  an  employee  who 
had  repeatedly  and  continuously  been  absent  on  account  of  ill  health 
to  work  in  a laborious  position  until  it  was  settled  beyond  all  doubt 
that  he  could  perform  the  duties  of  the  position  without  injury  to 
his  own  health  or  involving  the  carrier  in  a compensation  claim. 

Decision. — The  Railroad  Labor  Board  decides  that  Wm.  Barnett 
should  have  been  permitted  to  exercise  his  seniority  on  November 
30,  1922,  and  that  therefore  he  shall  be  compensated  for  the  wage 
loss  sustained  between  November  30,  1922,  and  March  1,  1923,  less 
any  amount  earned  in  other  employment. 
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Chicago,  III.,  May  lJt,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  N.  A.  Hanlon  and  E.  N. 
Hanlon,  barnmen,  Sioux  Falls,  S.  Dak.,  are  entitled  to  compensation 
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for  six  hours  for  being  required  to  sleep  in  the  barn  covering  the 
period  from  January  1, 1921,  to  September  7,’ 1923. 

Statement. — The  Messrs.  Hanlon  are  regularly  employed  as  barn- 
men  at  Sioux  Falls,  and  the  hours  of  their  assignments  are  as  fol- 
lows: 4 a.  m.  to  1 p.  m.  early  shift;  and  9.15  a.  m.  to  6.15  p.  m.  late 
shift.  These  two  employees  alternate  daily  on  these  assignments, 
the  one  on  the  early  shift  being  required  to  arrive  at  the  barn  at 
10  p.  m.,  and  remain  through  his  shift. 

The  employees  state  that  these  men  are  permitted  to  sleep  during 
the  period  from  10  p.  m.  to  4 a.  m.,  but  they  are  charged  with  the 
responsibility  of  taking  care  of  the  horses  and  protecting  the  prop- 
erty against  theft.  It  is  not  a case  of  furnishing  employees  sleeping 
quarters,  as  they  both  have  families  and  homes  in  Sioux  Falls  and 
objected  to  performing  the  service,  but  were  required  to  do  so 
against  their  wishes. 

The  employees  contend  that  these  men  are  entitled  to  compensation 
for  six  hours  for  being  required  to  remain  at  the  barn  from  10  p.  m. 
to  4 a.  m.,  which  payment  should  be  made  retroactive  to  January  1, 
1921,  when  they  were  first  required  to  stay  at  the  barn,  for  which 
compensation  is  claimed. 

The  carrier  states  that  it  was  the  practice  to  provide  free  sleeping 
quarters  for  the  barnmen  employed  at  Sioux  Falls,  and  these  em- 
ployees were  expected  to  avail  themselves  of  that  privilege ; that  this 
arrangement  was  of  mutual  benefit  to  both  the  carrier  and  the  em- 
ployees, as  it  benefited  the  former  in  having  an  employee  on  the 
premises  where  he  was  available  in  case  of  emergencies  arising  that 
necessitated  prompt  action,  and  it  benefited  the  latter  by  providing 
them  with  sleeping  quarters  without  expense;  that  the  employees 
involved  in  this  dispute  objected  to  sleeping  on  the  premises  and  are 
no  longer  required  to  do  so,  although  it  was  a common  and  recog- 
nized practice  at  the  point  in  question,  and  these  employees  were  fully 
aware  of  the  practice  when  they  accepted  the  positions. 

The  carrier  contends  that  this  claim  represents  an  effort  to  col- 
lect money  not  contemplated  by  the  carrier  or  the  employees  when 
the  mutual  contract  of  employment  was  made,  and  that  it  should  not 
be  expected  to  pay  for  the  time  these  employees  spent  sleeping  in 
the  barn. 

Decision—  Under  the  facts  and  circumstances  of  this  particular 
case,  the  Railroad  Labor  Board  decides  that  the  claim  is  denied. 


DECISION  NO.  3549.— DOCKET  3848 

Chicago,  III.,  May  1 4,  1925 

Order  of  Railroad  Telegraphers  v.  Florida  East  Coast  Railway  Co. 

Question. — Claim  of  the  employees  that  J.  T.  Shepherd,  operator, 
St.  Augustine,  Fla.,  is  assigned  eight  hours  within  a spread  of  nine 
in  violation  of  the  schedule,  and  that  he  should  be  compensated  for 
the  hour  assigned  as  a meal  period. 
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Statement . — This  dispute  was  jointly  submitted  to  the  Railroad 
Labor  Board  and  the  joint  submission  is  quoted,  as  follows : 

Joint  statement  of  facts. — Operator  Shepherd  working  as  message  operator 
at  St.  Augustine  telegraph  office  has  been  paid  eight  hours  for  working  eight 
hours  within  a spread  of  nine  hours  between  9 a.  m.  and  6 p.  m. 

Employees'  position. — Telegrapher  Shepherd  is  assigned  eight  hours  within 
a spread  of  nine,  or  from  9 a.  m.  to  12  noon,  and  1 p.  m.  to  6 p.  m.,  working  at 
the  same  table  with  three  other  telegraphers,  assigned  on  8 a.  m.  to  4 p.  m., 
4 to  12  midnight,  and  12  midnight  until  8 a.  m.  shifts.  The  four  telegraphers 
handle  both  train  orders  and  messages,  and  it  is  our  opinion  that  the  assign- 
ment under  which  Telegrapher  Shepherd  is  working  is  a violation  of  sections 
a and  d of  article  8. 

Article  8 reads,  in  part,  as  follows : 

“ (a)  Eight  consecutive  hours,  exclusive  of  the  meal  hour,  shall  constitute 
a day’s  work,  except  that  where  two  or  more  shifts  are  worked,  eight  con- 
secutive hours  with  no  allowance  for  meals  shall  constitute  a day’s  work. 

“(d)  Employees  will  not  be  required  to  suspend  work  during  regular  hours 
or  to  absorb  overtime.” 

Claim  is  made  for  the  hour  he  is  required  to  suspend  work  for  meal. 

Carrier's  position. — We  have  for  a number  of  years  employed  a message 
operator  at  St.  Augustine  and  at  one  or  two  other  points  during  the  winter 
months,  assigning  him  to  work  eight  hours  within  a spread  of  nine,  without 
considering  it  a violation  of  the  provisions  of  article  8 above  quoted,  due  to 
the  fact  that  the  message  operator  works  independently  of  the  three  train- 
order  operators  at  each  point.  It  is  our  opinion  that  we  fulfilled  the  intent 
of  the  agreement  when  we  assigned  the  three  train-order  operators  to  eight 
hours’  duty  each,  under  the  provisions  of  the  phrase,  “ where  two  or  more 
shifts  are  worked,”  while  the  message  operator  was  assigned  independently, 
the  same  as  if  he  worked  in  another  office ; further,  that  the  message  operator 
would  not  have  come  within  the  provisions  of  the  phrase,  “ where  two  or  more 
shifts  are  worked  ” until  a second  message  operator  was  employed.  The  mes- 
sage operator  at  each  point  is  employed  primarily  to  handle  messages  to  permit 
the  train-order  operators  to  devote  their  full  time  to  the  handling  of  train 
orders,  although  occasionally  the  message  operator  does  copy  a train  order. 
This  assignment  was  made  for  several  years  without  protest  from  the  Order 
of  Railroad  Telegraphers,  and  the  carrier  maintains  that  it  has  not  violated 
the  provisions  of  article  8 of  the  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  telegraph 
office  at  St.  Augustine  is  a four-trick  office;  therefore,  J.  T.  Shepherd, 
operator,  shall  be  compensated  for  the  ninth  hour  of  his  assignment 
since  the  date  the  claim  was  presented  to  the  carrier. 


DECISION  NO.  3550.— DOCKET  2956 

Chicago,  III.,  May  14,  1025 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Joint  submission  of  dispute  relative  to  classification 
and  rates  of  pay  of  employees  in  the  baggage  room  at  Los  Angeles, 
Calif.,  and  proper  application  of  Decisions  Nos.  147  (II,  R.  L.  B. 
133)  and  1074  (III,  R.  L.  B.  486). 

Statement. — This  dispute  was  originally  submitted  to  the  Rail- 
road Labor  Board  on  October  30,  1922,  and  was  remanded  to  the 
parties  thereto  on  October  29,  1924,  by  Decision  No.  2654,  reading  as 
follows : 

Decision. — The  Railroad  Labor  Board  remands  this  dispute  for  the  purpose 
of  having  a joint  check  made  by  the  representatives  of  the  employees  and  of 
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the  carrier  of  the  work  performed  by  the  employees  in  question,  such  check 
to  show  each  item  of  work  performed  by  each  employee  and  the  amount  of 
time  engaged  thereon,  the  result  of  the  check  to  be  jointly  submitted  to  this 
board  in  this  docket  in  the  event  that  satisfactory  adjustment  of  the  dispute 
is  not  reached.  (V,  R.  L.  B.  763.) 

As  a result  of  the  joint  check,  an  agreement  was  reached  as  to  the 
proper  classification,  etc.,  of  two  of  the  employees  involved.  No 
agreement  being  reached  on  the  other  employees  involved,  a state- 
ment showing  result  of  the  joint  check  was  submitted  to  the  board 
on  January  21,  1925. 

Decision . — The  Railroad  Labor  Board  has  given  careful  con- 
sideration to  the  statement  showing  the  work  performed  by  the  em- 
ployees involved  in  this  dispute  and  decides  that  the  claim  for  classi- 
fication as  clerks  and  adjustment  of  their  rates  under  sections  2 and 
3,  Article  II  of  Decisions  Nos.  147  and  1074,  is  denied. 


DECISION  NO.  3551.— DOCKET  3808 

Chicago,  III.,  May  11,,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  carrier  is  not  priv- 
ileged to  hire  men  at  the  apprentice  rate  of  $80.40  a month,  and  re- 
quest that  this  practice  be  discontinued. 

Statement. — This  carrier  is  hiring,  at  Peoria,  111.,  and  other 
points,  new  employees  below  the  established  rates  of  the  positions 
to  which  assigned,  under  the  authority  of  paragraph  3,  section  (cZ), 
Article  I of  Supplement  19  to  General  Order  No.  27,  reading  as  fol- 
lows : 

3.  Employees  (except  those  named  in  paragraphs  1 and  2 of  this  section) 
entering  the  service,  who  lack  the  necessary  experience  to  perform  the  work 
of  their  assignment,  shall  receive  $60  per  month  for  the  first  six  months  of 
service ; $70  per  month  for  the  second  six  months  of  service ; and  thereafter 
the  rate  of  the  job  to  which  assigned.  The  period  of  experience  in  their  line 
of  work  shall  be  cumulative,  and  similar  experience  in  other  employment  shall 
count  the  same  as  if  performed  for  the  express  company.  Nothing  in  this 
paragraph  shall  be  construed  to  mean  that  former  employees  may  not  be  re- 
employed and  paid  the  established  rate  of  the  position  to  which  assigned. 

The  employees  state  that  prior  to  March  1,  1922,  the  agreement 
with  this  carrier  contained  the  following  rule : 

Rule  94.  Preservation  of  rates. — Rates  of  pay  for  employees  named  herein, 
authorized  by  Supplement  19  to  General  Order  No.  27,  including  addenda, 
amendments,  and  interpretations  thereof,  also  any  new  rates  which  may  here- 
after be  authorized  by  the  director  general,  shall  become  a part  of  this  agree- 
ment and  shall  remain  in  effect  during  Federal  operation  until  changed  as 
provided  herein. 

By  mutual  agreement  this  rule  was  eliminated  from  the  agree- 
ment which  became  effective  March  1,  1922,  and  the  following  rule 
was  incorporated : 

Rule  2.  Existing  agreements. — These  rules  shall  supersede  and  be  substi- 
tuted for  all  practices  and  working  conditions  in  conflict  herewith : Provided, 
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That  orders,  supplements,  amendments,  interpretations,  and  addenda  that  have 
been  promulgated  by  the  Director  General  of  Railroads,  where  not  in  conflict 
with  these  rules,  shall  remain  in  effect  and  be  recognized  as  addenda  hereto. 

The  employees  contend  that  rule  2,  quoted  above,  retains  all  the 
provisions  of  Supplement  19  to  General  Order  No.  27,  not  in  conflict 
with  the  rules  of  the  agreement  of  March  1, 1922,  and  that  there  is  no 
rule  in  that  agreement  providing  for  the  apprentice  rate,  but,  on  the 
other  hand,  that  rule  79  of  the  agreement  of  March  1,  1922,  pro- 
vides that  positions  (not  employees)  shall  be  rated,  which  rule  reads 
as  follows : 

Rule  79.  Rating. — Positions  (not  employees)  shall  be  rated,  and  the  transfer 
of  rates  from  one  position  to  another  shall  not  be  permitted. 

The  employees  also  contend  that  paragraph  3,  section  (d),  Article 
I of  Supplement  19  to  General  Order  No.  27,  has  been  superseded  by 
the  agreement  that  became  effective  March  1, 1922. 

The  carrier  states  that  Supplement  19  to  General  Order  No.  27 
authorized  apprentice  rates  which  would  apply  to  the  first  six  months 
and  the  second  six  months  of  service  and  thereafter  the  rate  of  the 
position  would  be  applied ; that  these  apprentice  rates  have  been  in- 
creased in  accordance  with  Decision  No.  3,  (I,  It.  L.  B.  29)  decreased 
in  accordance  with  Decision  No.  217  (II,  R.  L.  B.  206),  and  again 
increased  in  accordance  with  Decision  No.  1956  (IV,  R.  L.  B.  603) 
of  the  Railroad  Labor  Board.  Further,  that  there  has  not  been  any 
new  policy  established  with  respect  to  the  apprentice  rule ; that  the 
situation  today  is  the  same  as  it  was  on  May  1,  1919,  when  Supple- 
ment 19  to  General  Order  No.  27  became  effective ; and  that  the  same 
situation  was  continued  in  the  application  of  the  decisions  of  the 
Railroad  Labor  Board. 

The  carrier  contends  that  the  rates  of  pay  established  under  para- 
graph 3,  section  (d),  Article  I of  Supplement  19  to  General  Order 
No.  2L  have  not  been  abrogated  by  the  agreement  that  became  effec- 
tive March  1,  1922;  rule  79  of  the  agreement  has  no  bearing  on  this 
controversy ; and  that  the  rates  of  pay  established  under  Supplement 
19  to  General  Order  No.  27,  and  since  continued,  can  not  be  re- 
garded as  in  conflict  with  that  rule.  Therefore,  the  positions 
involved  in  this  dispute  have  been  properly  rated,  and  there  has  been 
no  transfer  of  rates  of  one  position  to  another. 

The  carrier  also  contends  that  the  reason  for  omitting  rule  94 
from  the  agreement  of  March  1,  1922,  is  obvious  from  the  reading 
of  the  rule,  relating  as  it  did  to  new  rates  hereafter  authorized  by 
the  Director  General  of  Railroads,  and  that  the  omission  of  this 
rule  from  the  agreement  would  not  abrogate  rates  of  pay  established 
in  accordance  with  Supplement  19  to  General  Order  No.  27  and 
subsequent  wage  orders  and  decisions.  Further,  that  its  action  in 
continuing  rates  of  pay  that  were  authorized  by  Supplement  19  to 
General  Order  No.  27  is  not  contrary  to  rule  2 of  the  agreement  of 
March  1,  1922,  quoted  above. 

It  is  also  contended  by  the  carrier  that  the  rates  of  pay  involved 
in  this  controversy  were  authorized  by  the  orders,  supplements, 
amendments,  and  applications  of  the  United  States  Railroad  Ad- 
ministration and  were  continued  in  effect  pursuant  to  the  trans- 
portation act,  1920,  during  the  period  of  Government  guaranty; 
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and  that  the  decisions  of  the  United  States  Railroad  Labor  Board 
have  been  since  observed,  and  the  rates  of  pay  established  are  in 
accordance  therewith. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3552.— DOCKET  3838 

Chicago,  III.,  May  lJf,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  of  the  employees  that  John  Crane,  formerly 
employed  as  driver  at  New  York,  N.  Y.,  and  who  was  dismissed  on 
April  24,  1923,  should  be  returned  to  the  service  and  compensated 
for  wage  loss  sustained. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
presented  in  this  case  that  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3553.— DOCKET  3775 

Chicago,  III.,  May  lJt,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  position  of  depot 
agent  at  La  Crosse,  Wis.,  is  included  in  and  subject  to  the  provi- 
sions of  the  agreement  with  the  carrier,  and  that  N.  J.  Ritter  should 
have  been  assigned  to  the  position  when  it  became  vacant  on  April 
24,  1923. 

Statement. — On  April  24,  1923,  the  position  of  depot  agent  at 
La  Crosse  became  vacant,  and  was  filled  by  the  carrier  without  being 
bulletined  in  accordance  with  the  provisions  of  the  agreement  with 
its  employees.  Mr.  Ritter,  employed  as  on-hand  clerk  at  La  Crosse, 
applied  for  the  position,  but  his  application  was  declined  on  the 
ground  that  the  position  was  excepted  from  the  agreement. 

The  employees  contend  that  the  position  should  not  be  considered 
as  excepted,  and  that  Mr.  Ritter  should  be  assigned  to  it  with 
retroactive  readjustment  in  his  compensation  to  the  date  the  posi- 
tion became  vacant,  April  24,  1923. 

The  carrier  contends  that  the  position  is  excepted  from  the  agree- 
ment under  the  provisions  of  rule  1,  Article  I,  thereof,  and  that 
this  question  must  be  decided  before  any  consideration  can  be  given 
Mr.  Ritter’s  claim  for  assignment  to  the  position. 

Decision. — Basing  its  decision  upon  the  evidence  submitted,  the 
Railroad  Labor  Board  decides  that  the  position  of  depot  agent  at 
La  Crosse,  Wis.,  is  not  excepted  from  the  agreement  between  this 
carrier  and  its  employees,  and  it  should  have  been  bulletined  and 
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filled  in  accordance  with  the  bulletin  and  promotion  rules  contained 
therein.  It  shall  now  be  bulletined  and  filled  in  accordance  with 
the  governing  rules. 


DECISION  NO.  3554.— DOCKET  3847 


Chicago,  III.,  May  1J,,  192o 


Order  of  Railroad  Telegraphers  v.  Florida  East  Coast  Railway  Co. 

Question. — Shall  T.  B.  Johns,  operator,  Bayard,  Fla.,  be  com- 
pensated for  time  lost  while  serving  a suspension  of  30  days  in  con- 
nection with  the  handling  of  train  order  113,  March  13,  1923? 

Statement. — This  dispute  was  jointly  submitted  to  the  Railroad 
Labor  Board,  and  the  joint  submission  is  quoted  as  follows: 

Joint  statement  of  facts. — Train  order  113  was  placed  at  Jacksonville,  Fla., 
March  13,  1923,  addressed  to  train  No.  85,  meeting  trains  Nos.  85  aqd  86  at 
Sunbeam,  Fla.,  was  copied  by  the  operator  at  Jacksonville,  meeting  Nos.  85 
and  86  at  Dean,  Fla.,  while  the  same  order  as  given  the  operators  at  St. 
Augustine,  Fla.,  and  Bayard  read  as  placed  by  the  train  dispatcher.  Opera- 
tor Johns,  at  Bayard,  was  suspended  30  days  in  connection  with  the  repeating 
of  the  order  to  the  dispatcher,  it  being  the  opinion  of  the  carrier  that  he  did 
not  properly  check  the  repeating  of  the  order  to  the  dispatcher  by  the  Jack- 
sonville operator. 

Position  of  employees. — Operator  Johns  in  all  his  statements  says  that  he 
checked  the  repeat  of  St.  Augustine  and  Jacksonville.  The  train  dispatcher 
states  positively  that  all  concerned  repeated  the  order  correctly,  and  all  of 
the  order.  The  train  dispatcher  states  positively  the  order  was  repeated  by 
all  concerned  before  he  gave  O.  K.  Therefore,  the  operator  at  Bayard  had  to 
remain  on  the  telephone  until  all  had  repeated  to  receive  O.  K.  before  he 
could  deliver  the  order  to  train  No.  4/38.  Operator  Phillips  served  no  sus- 
pension, neither  did  the  train  dispatcher.  The  operator  at  Jacksonville  may 
have  copied  the  order  over  and  muddled  it,  but  there  is  nothing  in  the  investi- 
gation to  show  that  Mr.  Johns  did  not  do  his  duty.  Therefore,  we  ask  that  he 
be  reimbursed  for  the  time  he  was  suspended  and  his  record  cleared  of  the 
charge. 

Position  of  the  management. — Our  rules  require  each  operator  to  check  the 
repeating  of  the  order  to  the  dispatcher  by  the  other  operators,  and  in  the 
opinion  of  the  management  Operator  Johns,  at  Bayard,  did  not  check  the  re- 
peating of  the  order  by  the  operators  at  Jacksonville  and  St.  Augustine,  as  he 
should,  in  compliance  with  the  rules,  which  conclusion  is  based  upon  the  evi- 
dence adduced  at  the  investigation  held  in  the  office  of  the  president-general 
manager  of  the  Jacksonville  Terminal  Co.  on  March  15,  1923,  a copy  of  the 
stenographic  notes  thereof  being  attached  hereto  in  support  of  our  position, 
and  marked  “Exhibit  A.”  The  carrier  did  not  overlook  the  fact  that  the  dis- 
patcher should  have  caught  the  error,  as  the  evidence  shows  he  did  not  cor- 
rectly check  the  repeating  of  the  Jacksonville  operator,  and  he  was  also  prop- 
erly "disciplined.  It  has  been  well  understood,  and  has  been  made  plain  to  the 
employees,  that  any  irregularity  in  the  handling  of  train  orders  is  punish- 
able by  discharge,  as  this  is  a single-track  railway,  operating  a large  number 
of  trains,  especially  during  the  winter  and  spring  months,  and  every  precau- 
tion must  be  exercised  to  safeguard  train  operation  and  protect  the  lives  of 
employees  and  passengers.  The  operator  at  Jacksonville  was  dismissed  from 
the  service ; the  operator  at  St.  Augustine  was  suspended  30  days,  the  same 
as  Operator  Johns ; and  the  carrier  feels  that  it  was  most  lenient  in  not  dis- 
missing both  Operator  Johns  and  the  operator  at  St.  Augustine  from  the  serv- 
ice, and  wishes  to  bring  to  the  attention  of  the  board  the  fact  that  the  em- 
ployees have  not  protested  the  discipline  applied  to  the  operator  at  St.  Augus- 
tine. 

Decision. — Yes. 
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DECISION  NO.  3555.— DOCKET  4100 

Chicago,  111.,  May  Ilf,  1925 


Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 


Question. — Claim  of  G.  M.  Boyle  et  al.,  hostlers,  Wisconsin  divi- 
sion, for  outside  hostler’s  rate  of  pay  account  required  to  handle 
engines  between  yard  at  Milwaukee  and  Milwaukee  roundhouse. 
Statement. — The  following  is  quoted  from  the  submission : 


Joint  statement  of  facts. — On  account  of  building  new  coal  shed  at  Mil- 
waukee roundhouse,  engine  crews  were  relieved  from  duty  and  left  their  en- 
gines in  the  yard  near  the  passenger  depot  at  a designated  point  approximately 
one-half  mile  north  of  the  cinder-pit  track  at  Milwaukee  roundhouse,  which 
cinder-pit  track,  prior  to  beginning  construction  of  new  coal  shed,  was  recog- 
nized as  a designated  point  of  release  for  engine  crews.  Hostlers,  in  handling 
engines  from  the  point  where  crews  were  relieved  to  the  temporary  coaling 
track  and  thence  to  the  roundhouse,  used  and  crossed  the  yard  tracks  over 
which  coach-yard  switch  engines  operated  in  switching  cars.  This  track  was 
also  used  in  transferring  engines  to  and  from  the  Milwaukee  depot. 

Employees'  position. — It  is  the  contention  of  the  committee  that  inasmuch  as 
the  movements  in  question  made  by  the  hostler  were  between  the  roundhouse 
and  yard  near  the  passenger  station,  one-half  mile  distant  from  roundhouse, 
hostlers  at  Milwaukee  required  to  handle  engines  and  make  movements  out- 
side of  engine-house  tracks,  as  referred  to  in  the  statement  of  facts,  are 
entitled  to  the  outside  hostler’s  rate  of  $5.60  a day  of  eight  hours  or  less,  in 
accordance  with  that  part  of  rule  46  (a),  firemen’s  current  schedule,  reading: 
“ The  term  ‘ outside  hostlers  ’ applies  to  hostlers  handling  engines  between 
passenger  stations  and  roundhouses  or  yards  or  on  main  tracks.” 

Also,  in  accordance  with  Question  111  and  answer  thereto,  as  set  forth  in 
Interpretation  1 to  Supplement  15  to  General  Order  No.  27,  reading : 

“ Question  111. — To  what  class  of  service  does  the  rate  for  outside  hostlers 
apply? 

“ Decision. — To  hostlers  handling  engines  between  passenger  stations  and 
roundhouses  or  yards  or  on  main  tracks.” 

Also,  in  accordance  with  the  further  interpretation  by  W.  T.  Tyler,  director 
division  of  operation,  and  W.  S.  Carter,  director  of  division  of  labor,  under 
date  of  February  28,  1920,  heading: 

Washington,  February  28,  1920. 


Mr.  F.  T.  Brennan,  Federal  manager  Buffalo,  Rochester  & 
Pittsburgh  Railroad , Rochester,  N.  Y.;  Mr.  W.  8. 
Stone,  grand  chief  engineer  Brotherhood  of  Locomo- 
tive Engineers,  Cleveland,  Ohio;  Mr.  Timothy  Shea, 
acting  president  Brotherhood  of  Locomtive  Firemen 
and  Enginemen,  Cleveland,  Ohio;  Mr.  L.  E.  Shep- 
pard, president  Ordei ' of  Railway  Conductors,  Cedar 
Rapids,  Iowa;  Mr.  W.  G.  Lee,  president  Brotherhood 
of  Railroad  Trainmen,  Cleveland,  Ohio. 


Gentlemen  : In  considering  joint  submissions  from  the  Federal  managers 
and  general  committees  of  the  employees  covering  differences  as  to  the  intent 
of  Supplements  15  and  16  to  General  Order  No.  27,  it  was  found  that  in  many 
jases  the  line  of  demarcation  between  interpretations  of  the  supplements  and 
the  application  of  decisions  in  Interpretation  1 was  rather  vague.  In  such 
cases,  in  conference  with  representatives  of  the  employees,  representatives  of 
the  division  of  operation  and  labor  have  agreed  upon  answers  to  the  questions, 
and  we  inclose  herewith  memoranda  covering  cases  as  listed  below,  decisions 
on  which  we  will  be  pleased  to  have  placed  into  effect. 

Yours  very  truly, 


W.  T.  Tyler, 

Director  Division  of  Operation. 
W.  S.  Carter, 
Director  Division  of  Labor. 
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List  of  cases : Buffalo,  Rochester  & Pittsburgh  Railway  Co. ; Article  XXI, 
Supplement  15;  subject:  (15/70)  Proper  rate  for  inside  hostlers  when  required 
to  make  movements  in  territory  covered  by  outside  hostlers. 

******* 


Memorandum  No.  15/70 — Buffalo,  Rochester  & Pittsburgh  Railway  Co.  and 
Engineers  and  Firemen ; Article  XXI,  Supplement  15 — reads  as  follows : 

“ Question. — At  DuBois,  Riker,  and  Buffalo  Creek,  engine  terminals,  both 
inside  and  outside  hostlers  are  employed.  The  inside  hostlers  work  in  close 
proximity  to  the  roundhouses,  coal  chutes,  and  ash  pits,  but  occasionally  are 
required  to  make  an  extended  movement  which  includes  the  use  of  certain 
yard  or  running  tracks  which  are  in  a portion  of  the  territory  covered  by  out- 
side hostlers.  No  main  tracks  are  used  in  these  occasional  movements.  What 
is  the  proper  application  of  Supplement  15? 

“Decision. — The  outside  hostler  rate  applies  when  required  to  handle  en- 
gines between  passenger  stations  and  roundhouses  or  yards  or  on  main  tracks. 
(See  Decision  to  Question  111  of  Interpretation  1 to  Supplement  15.)  It  is 
not  necessary  that  the  main  tracks  be  used  in  making  the  movements  described 
to  constitute  service  subject  to  the  rate  specified  for  outside  hostlers.” 
Further,  in  accordance  with  the  following  letter  from  W.  T.  Tyler,  director 
division  of  operation,  to  Hale  Holden,  regional  director,  reading: 


Mr.  Hale  Holden, 

Regional  Director , Chicago , III. 


Washington,  October  23,  1919. 


Dear  Sir:  I have  advice  that  the  Santa  Fe  coast  lines  construe  the 
answer  to  question  111  of  Interpretation  1 to  Supplement  15  to  provide  for  the 
outside  hostler  rate  applying  only  to  hostlers  handling  engines  between  pas- 
senger stations  and  roundhouses  or  yards,  or  on  main  tracks,  but  that  hostlers 
handling  engines  between  freight  yards  and  roundhouses  are  not  included 
unless  using  the  main  tracks. 

The  decision  in  question  quotes  the  award  in  the  eastern  firemen’s  arbitra- 
tion. Under  that  award  it  was  decided  that  the  outside  hostler  rate  applied  to 
hostlers  handling  engines,  regardless  of  whether  main  or  other  tracks  were 
used,  between  passenger  stations  and  roundhouses  or  yards;  between  freight 
yards  and  engine  houses,  or  on  main  tracks  when  other  movements  were  made. 
It  was  felt  desirable  to  adopt  the  language  of  an  existing  award,  as  that  would 
carry  with  it  the  construction  which  has  been  placed  thereon. 

In  order  that  there  may  be  no  unnecessary  delay  in  applying  the  supple- 
ment and  interpretation  to  the  schedule  in  question,  will  you  not  please  advise 
them  in  accordance  with  the  foregoing? 

Yours  very  truly, 


W.  T.  Tyler, 

Director  Division  of  Operation. 


Carrier's  position. — It  is  the  carrier’s  position  that  effective  with  date  that 
track  near  the  passenger  station  was  designated  and  set  aside  as  an  engine- 
house  track,  the  inside  hostler’s  rate  of  pay  applied  to  men  required  to  handle 
engines  between  that  point  and  the  Milwaukee  roundhouse,  movements  be- 
tween this  designated  track  and  the  roundhouse  being  made  over  the  round- 
house lead.  The  arrangement  precluded  any  interference  with  main-line 
movements.  This  track,  set  aside,  was  used  almost  exclusively  as  a track  on 
which  road  engines  were  left.  No  switching  movements  were  made  on  this 
track,  except  with  light  engines. 


Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3556.— DOCKET  4101 

Chicago , III.,  May  Ui,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  A.  Badley  and  W.  H.  Withers,  engineer  and 
fireman,  and  J.  McDonald,  jr.,  and  J.  McBeth,  engineer  and  fire- 
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man,  northern  Iowa  division,  for  100  miles  Eagle  Grove,  Iowa,  to 
Jewell,  Iowa,  and  100  miles,  Jewell  to  Eagle  Grove,  October  IT  and 
30,  1923,  respectively. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  October  17,  1923,  Engineer  Badley  and  Fireman 
Withers  assigned  to  pool  service,  left  Eagle  Grove,  6 a.  m.,  with  light  engine 
1377 ; arrived  at  Jewell  7.45  a.  m.,  at  which  point  engine  1377  was  turned  over 
to  engine  crew  assigned  to  train  No.  34.  On  arrival  of  train  No.  35  at  Jewell 
Engineer  Badley  and  Fireman  Withers  took  charge  of  engine  424,  departing 
from  Jewell  at  4.35  p.  in.,  arriving  at  Eagle  Grove  at  5.55  p.  m.,  tied  up  at  6 
p.  m. 

On  October  30,  1923,  Engineer  J.  McDonald,  jr.,  and  Fireman  J.  McBeth, 
departed  from  Eagle  Grove  with  light  engine  417  at  6 a.  m.,  arrived  at  Jewell 
7.30  a.  m.,  at  which  point  engine  417  was  turned  over  to  engine  crew  assigned  to 
train  No.  34.  On  arrival  of  train  No.  35  at  Jewell  at  3.18  p.  m.,  Engineer  Mc- 
Donald and  Fireman  McBeth  took  charge  of  engine  1377,  departed  from  Jewell 
3.18  p.  in.,  arriving  at  Eagle  Grove  at  4.20  p.  in.,  tied  up  at  4.25  p.  m. 

Employees'  position. — The  employees  contend  that  Engineer  McDonald,  jr., 
and  Fireman  McBeth,  and  Engineer  Badley  and  Fireman  Withers  are  entitled 
to  100  miles  for  trip  Eagle  Grove  to  Jewell  and  100  miles  for  trip  Jewell  to 
Eagle  Grove. 

Carrier's  position. — It  is  the  carrier’s  position  that  Engineer  Badley  and 
Fireman  Withers  and  Engineer  McDonald  and  Fireman  McBeth  were  properly 
compensated  for  the  service  performed  on  October  17  and  30,  1923,  respectively, 
being  compensated  on  a continuous-time  basis. 

Jewell  is  not  an  automatic  release  and  tie-up  point,  and  these  engine  crews  in 
handling  engines  from  Eagle  Grove  to  Jewell  and  Jewell  to  Eagle  Grove  were 
not  instructed  to  tie  up  at  Jewell,  and  were  not  excused ; the  fact  that  during 
a portion  of  the  time  these  men  were  at  Jewell  they  were  not  in  charge  of  an 
engine  has  no  particular  bearing  on  the  case  and  is  not  a factor  in  determin- 
ing the  basis  of  compensation.  Allowance  under  the  provisions  of  rule  8 
(a)  and  (&),  engineers’  and  firemen’s  schedules,  reading: 

“(a)  In  all  classes  of  service  covered  by  rule  7 (a)  100  miles  or  less,  eight 
hours  or  less  (straightaway  or  turn  around),  shall  constitute  a day’s  work; 
miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rates  provided,  according 
to  class  of  engine  or  other  power  used. 

“(&)  On  runs  of  100  miles  or  less  overtime  will  begin  at  the  expiration  of 
eight  hours ; on  runs  over  100  miles  overtime  will  begin  when  the  time  on  duty 
exceeds  the  miles  run  divided  by  12 y2.  Overtime  shall  be  paid  for  on  the 
minute  basis  at  an  hourly  rate  of  three-sixteenths  of  the  daily  rate,  according 
to  class  of  engine  or  other  power  used.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3557.— DOCKET  4098 

Chicago,  III.,  May  18,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

_ Question. — Claim  of  Chas.  Krupp  and  R.  W.  Semmerlein,  en- 
gineer and  fireman,  respectively,  Wisconsin  division,  for  100  miles 
for  trip  West  Bend,  Wis.,  to  Butler,  Wis.,  June  16,  1923,  and  100 
miles  for  trip  Butler  to  West,  Bend,  June  18,  1923. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — On  April  17,  1923,  a bulletin  was  posted  at  all 
points  on  the  Wisconsin  division  for  applications  for  an  engineer  and  fireman 
on  the  following  assignment : 

“West  Bend  switch  run,  working  West  Bend,  Barton,  Kewaskum,  and 
Campbellsport,  tying  up  at  West  Bend  daily  except  Saturday.  On  Saturday 
crew  will  take  engine  to  Butler  and  tie  up  over  Sunday,  to  be  ordered  out 
of  Butler  Monday  a.  m.” 
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On  June  16,  1923,  Engineer  Krupp  and  Fireman  Semmerlein  reported  for 
duty  at  West  Bend  at  9 a.  m.,  ran  extra  from  West  Bend  to  Campbellsport, 
Wis.,  and  return  to  West  Bend.  After  arrival  at  West  Bend,  Engineer  Krupp 
and  Fireman  Semmerlein  took  thfeir  engine  from  West  Bend  to  Butler  for 
washout  and  necessary  repairs,  running  extra  ; departed  from  West  Bend  at 
2.30  p.  m.,  arrived  at  Butler  3.40  p.  m. ; distance  West  Bend  to  Butler,  34  miles. 

On  Monday,  June  18,  1923,  after  necessary  work  on  engine  had  been  done, 
reverse  movement  was  made,  Butler  to  West  Bend. 

Employees ’ position. — It  is  the  contention  of  the  employees  that  for  the 
service  performed  West  Bend  to  Butler,  Engineer  Krupp  and  Fireman  Semmer- 
lein are  entitled  to  100  miles.  It  is  also  their  contention  that  Engineer  Krupp 
and  Fireman  Semmerlein  are  entitled  to  100  miles  for  trip  Butler  to  West 
Bend. 

Carrier's  position. — It  is  the  carrier’s  position  that  the  master  mechanic’s 
bulletin,  dated  Chicago,  April  17,  1923,  addressed  to  all  enginemen,  created  a 
regular  assignment  with  tie  up  at  West  Bend  daily,  except  Saturday  and 
Sunday,  and  at  Butler  on  Saturday  nights  and  Sundays. 

The  bulletin  reads : 

“Applications  will  be  received  in  this  office  until  4 p.  m.,  April  22,  for  the 
following  jobs : 

“ Engineers. — (No.  10.)  West  Bend  switch  run,  working  West  Bend,  Barton, 
Kewaskum,  and  Campbellsport,  tying  up  at  West  Bend  daily,  except  Saturday. 
On  Saturday  crew  will  take  engine  to  Butler  and  tie  up  over  Sunday,  to  be 
ordered  out  of  Butler  Monday  a.  m. 

“Firemen. — (No.  4.)  West  Bend  switch  run,  working  at  West  Bend,  Barton, 
Kewaskum,  and  Campbellsport,  tying  up  at  West  Bend  daily,  except  Saturday. 
On  Saturday  crew  will  take  engine  to  Butler  and  tie  up  over  Sunday,  to  be 
ordered  out  of  Butler  Monday  a.  m.” 

This  was  an  entirely  new  run,  and  the  work  of  taking  the  engine  from 
West  Bend  to  Butler  on  Saturday  and  from  Butler  to  West  Bend  on  Monday 
was  as  much  a part  of  the  assignment  as  any  other  service  performed  by  the 
crew  on  the  assignment.  Engineer  Krupp  and  Fireman  Semmerlein  assigned 
themselves  to  this  switch  run  under  the  provisions  of  the  bulletin  referred  to 
above  and  were  properly  compensated  for  the  work  performed  as  a part  of 
their  regular  assignment. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  case. 

The  majority  of  the  board  has  seen  fit  to  allow  two  days’  pay  on 
Saturdays  and  Mondays.  There  is  no  rule  or  agreement  in  effect 
upon  which  such  decision  could  be  properly  made,  neither  is  it  sup- 
ported by  past  practice. 

By  interfering  with  the  carrier’s  methods  of  establishing  service  to 
meet  the  existing  requirements  the  board  has  imposed  an  undue 
harship  upon  this  carrier,  requiring  it  to  pay  for  two  days  twice 
each  week  when  only  one  day  is  worked,  which  is  contrary  to  the  very 
plain  provisions  of  Article  X of  Supplement  25. to  General  Order 
No.  27. 

Horace  Baker. 

Samuel  Higgins. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  engine  crew  involved  in  this  dispute  was  regularly  assigned 
to  service  between  West  Bend,  Barton,  Kewaskum,  and  Campbells- 
port, and  the  crew  completed  its  assignment  at  West  Bend  except  on 
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Saturday.  It  was  required  to  take  the  engine  from  West  Bend  to 
Butler  on  Saturday,  tie  up  at  the  latter  point  over  Sunday,  and  on 
Monday  morning  take  the  engine  from  Butler  to  West  Bend  and 
resume  duty  between  that  point  and  Campbellsport.  It  is  not  proper 
to  assign  a crew  to  a specified  territory  for  six  days  in  the  week,  and 
on  completion  of  the  work  of  the  assignment  on  the  sixth  day  re- 
quire it  to  operate  in  a territory  outside  of  the  district  to  which  it  is 
assigned,  and  run  it  away  from  the  home  terminal  and  require  it 
to  lay  over  on  Sunday  at  such  point. 

The  service  performed  by  the  engine  crew  involved  in  this  dispute 
is  the  same  as  the  service  performed  by  the  engine  crew  involved 
in  a dispute  with  the  same  carrier  on  Docket  No.  725,  on  which 
the  board  promulgated  Decision  No.  1469  (III,  R.  L.  B.  1072),  on 
December  8,  1922,  and  in  which  the  claim  of  the  employees  was  sus- 
tained for  an  additional  day’s  pay  for  taking  its  engine  from  the 
home  terminal  at  Tyler  to  the  shops  at  Tracy  on  Saturday  night,  and 
also  an  additional  day’s  pay  for  returning  with  the  engine  from 
Tracy  to  Tyler  on  Monday  morning. 

Both  the  decisions  promulgated  on  Dockets  Nos.  725  and  4098 
are  in  accord  with  the  well-established  principle  of  paying  regularly 
assigned  crews  an  additional  day  when  they  perform  service  outside 
of  their  regular  assigned  territory. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3558.— DOCKET  4165 

Chicago,  III.,  May  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Yardman  Anderson,  St.  James,  Minn.,  who 
worked  as  helper  8 a.  m.  to  4 p.  m.,  and  as  foreman  4 p.  m.  to  mid- 
night, January  27,  1924,  for  time  and  one-half  for  second  shift. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of 
the  board  in  this  docket  for  the  same  reasons  as  expressed  in  De- 
cisions No.  3472  (YI,  R.  L.  B.  850)  and  No.  3532  (VI,  R.  L.  B.  897), 
respectively.  This  case  is  quoted  herewith: 

Question. — Claim  of  Yardman  Anderson,  St.  James,  Minn.,  who  worked  as 
a helper  from  8 a.  m.  to  4 p.  m.,  and  as  a foreman  from  4 p.  m.  .to  midnight, 
for  time  and  one-half  for  the  second  shift. 

Joint  statement  of  facts. — A helper  assigned  on  the  8 a.  m.  to  4 p.  m.  shift 
was  used  as  a foreman  on  the  4 p.  in.  to  12  midnight  shift. 

Employees'  position. — Yardman  Anderson  was  regularly  assigned  as.  helper 
in  the  St.  James  yard  from  8 a.m.  to  4 p.  m.  on  January  27,  1924.  He  was 
called  to  go  to  work  at  4 p.  m.  as  a foreman,  and  remained  at  work  until  mid- 
night. He  claimed  the  overtime  rate  for  service  performed  on  the  second  shift, 
which  was  allowed,  but  later  he  received  advice  from  the  timekeeper  that  same 
would  be  deducted  during  the  first  period  of  February. 
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At  a conference  between  the  employees  and  the  carrier  in  1920 
case  No.  6,  reading,  “Claim  of  A.  D.  Heidecker,  yardman,  East 
St.  Paul,  for  time  and  one-half  for  the  second  shift  as  foreman, 
July  16,  1919;  first  shift  as  helper  4 p.  m.  until  midnight,  second 
shift  as  foreman  midnight  to  8 a.  m.,”  was  adjusted  by  paying  the 
overtime  rate  to  Mr.  Heidecker  for  the  second  shift. 

The  organization  contends  that  Mr.  Anderson  is  a regularly 
assigned  helper  from  8 a.  m.  to  4 p.  m.,  and  that  he  selected  this 
service  in  accordance  with  his  seniority  rights;  that  the  carrier 
should  not  have  required  Mr.  Anderson  to  work  on  the  4 p.  m.  shift 
but  should  have  used  an  extra  man;  that  in  view  of  the  fact  that 
Mr.  Anderson  is  a regular  man  he  is  entitled  to  compensation  at  the 
foreman’s  overtime  rate  in  accordance  with  Article  III  of  the  yard- 
men’s schedule  for  the  service  performed  on  January  27  from  4 
p.  m.  until  midnight.  The  organization  further  contends  that  the 
language  found  in  Article  III  of  the  schedule,  “ or  when  extra  men 
are  required  by  schedule  rules  to  be  used,”  has  reference  to  yardmen 
whose  seniority  does  not  permit  them  to  hold  regular  jobs  as  helpers 
or  foremen. 

Carrier's  position. — This  was  due  to  the  exercise  of  seniority 
rights.  Mr.  Anderson  worked  as  helper  on  the  8 a.  m.  to  4 p.  m. 
shift  on  January  27,  and  worked  as  foreman  on  the  4 p.  m.  to  12 
midnight  shift  the  same  day,  continuing  to  hold  the  position  as  fore- 
man on  this  shift  during  the  balance  of  January  and  the  entire 
month  of  February. 

Article  III  of  the  yardmen’s  schedule  states  that  overtime  will 
not  be  paid  when  extra  men  are  required  by  the  schedule  rule  to  be 
used.  Mr.  Anderson  was  an  extra  foreman  working  as  a helper 
on  the  8 a.  m.  to  4 p.  m.  shift,  and  in  compliance  with  the  schedule 
he  was  promoted  to  foreman  on  the  4 p.  m.  to  midnight  shift,  and 
continued  to  hold  this  position.  Mr.  Anderson  was  the  only  -avail- 
able man,  and  he  was  therefore  promoted  and  used  because  of  a 
foreman  having  been  required  for  this  engine. 

Under  the  circumstances  in  this  case  the  carrier  did  not  feel  that 
it  should  have  been  penalized  because  of  promoting  Mr.  Anderson 
to  the  vacancy  and  the  claim  was  denied. 

Horace  Baker. 


DECISION  NO.  3559.— DOCKETS  2500-72,  3232-72 
Chicago , III.,  May  18,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Pennsylvania  Railroad  System 

Question . — (a)  Request  for  an  inci’ease  in  the  rates  of  pay  of  em- 
ployees coming  under  the  jurisdiction  of  the  United  Brotherhood  of 
Maintenance  of  Way  Employees  and  Railway  Shop  Laborers. 

(b)  Request  for  certain  changes  in  rules  and  working  conditions 
covering  employees  coming  under  the  jurisdiction  of  the  above- 
named  organization. 

Statement. — Under  date  of  August  24,  1922,  an  ex  parte  sub- 
mission was  filed  by  the  above-named  organization,  in  which  it  was 
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stated  that  an  effort  had  been  made  to  secure  conference  with  the 
management  of  the  Pennsylvania  Railroad  system  for  the  purpose 
of  discussing  certain  desired  changes  in  rates  of  pay  and  rules  and 
working  conditions.  Copies  of  communications  addressed  to  the 
carrier  requesting  such  conference  were  filed  as  exhibits. 

The  statement  further  indicates  that  the  carrier  ignored  the  com- 
munications from  the  organization  party  to  this  dispute,  hence  no 
conferences  were  held. 

Upon  failure  to  secure  an  audience  with  the  representatives  of 
the  carrier  the  questions  were  referred  to  the  Railroad  Labor  Board 
for  its  determination. 

Upon  receipt  of  the  submission  the  board  transmitted  a copy  of 
same  to  the  carrier,  to  which  the  carrier  replied  as  follows : 

Regulations  governing  maintenance-of-way  employees  on  the  Pennsylvania 
Railroad  system  were  negotiated  with  the  committee  representing  this  class 
of  employees,  effective  January  1,  1922,  and  there  is  at  present  no  dispute 
on  this  railroad  either  as  to  the  regulations  or  the  application  thereof. 

Regarding  the  question  of  increased  compensation,  we  advise  this  matter 
is  now  before  us,  having  been  presented  by  a committee  representing  the 
employees,  and  will  be  given  such  consideration  as  may  appear  warranted  in 
the  near  future. 

For  the  above  reasons  the  Pennsylvania  Railroad  system  has  no  informa- 
tion to  file  with  the  board  in  connection  with  the  ex  parte  submission  re- 
ferred to. 

An  oral  hearing  was  conducted  in  connection  with  this  dispute  at 
which  only  representatives  of  the  organization  were  present,  the  car- 
rier having  advised  that  it  would  not  be  represented  for  the  reason 
that  it  did  not  consider  that  a dispute  existed  between  it  and  the 
maintenance-of-way  employees. 

The  employees  advanced  extensive  argument  regarding  their 
request  for  the  restoration  of  the  rates  of  pay  established  by  Decision 
No.  2 (I,  R.  L.  B.  13),  also  with  respect  to  the  requested  changes  in 
rules  and  working  conditions  referred  to  in  their  submission. 

Prior  to  the  submission  referred  to  in  the  preceding  paragraph  the 
organization  named  herein  had  filed  with  the  board,  in  ex  parte  form, 
a submission  involving  the  following  questions : 

Shall  the  agreement  negotiated  with  a committee  of  the  above-named  organi- 
zation, which  became  effective  August  15,  1921,  be  changed  in  effect ; and 

Shall  the  rules  promulgated  in  Decision  No.  501  be  incorporated  in  said 
agreement  where  corresponding  to  the  rules  in  dispute? 

These  questions  were  decided  in  Decision  No.  1827  (IV,  R.  L.  B. 
378),  the  statement  of  which  fully  outlined  the  history  leading  up  to 
the  controversy,  and  which  has  considerable  bearing  upon  questions 
covered  by  this  particular  dispute. 

The  board  will  refrain  from  reiterating  the  details  in  connection 
with  the  status  of  the  agreement  governing  rules  and  working  condi- 
tions on  this  property,  but  will  refer  those  interested  to  the  statement 
and  opinion  as  contained  in  Decision  No.  1827. 

Under  date  of  June  4,  1923,  the  organization  filed  with  the  board 
another  request  for  an  increase  in  rates  of  pay,  it  being  indicated  that 
every  possible  effort  had  been  made  to  secure  conference  with  repre- 
sentatives of  the  carrier,  but  without  success,  which  made  it  necessary 
for  them  to  present  their  case  in  an  ex  parte  submission. 

Upon  receipt  of  the  submission  the  carrier  was  furnished  a copy 
with  the  request  that  it  indicate  its  position  relative  thereto.  In 
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response  to  this  the  carrier  replied  that  an  agreement  had  been 
reached  regarding  rates  of  pay  and  rules  and  working  conditions 
with  a committee  which  it  recognized  as  representing  the  mainte- 
nance-of-way  employees,  and  that  therefore  no  dispute  existed  with 
respect  to  the  matters  referred  to  in  the  ex  parte  submission  before 
the  board. 

This  dispute  was  scheduled  for  hearing  together  with  disputes 
affecting  other  carriers,  at  which  hearing  only  the  representatives  of 
the  organization  were  present,  the  Pennsylvania  Railroad  system 
having  advised  that  it  would  not  be  represented  at  the  said  hearing 
for  the  reason  hereinbefore  outlined. 

As  a result  of  the  several  disputes  considered  in  connection  with 
Docket  No.  3232,  the  Railroad  Labor  Board,  under  date  of  June  30, 
1923,  rendered  Decision  No.  1861  (IY,  R.  L.  B.  460),  remanding  the 
question  to  the  interested  parties  for  further  negotiation.  The  Penn- 
sylvania Railroad  system,  however,  was  not  listed  as  a party  to  this 
decision,  the  board  desiring  further  time  to  analyze  the  positions  of 
the  respective  parties. 

The  majority  of  the  cases  remanded  by  Decision  No.  1861  were 
decided  in  conference,  while  certain  carriers  on  which  an  agreement 
could  not  be  reached  were  again  referred  to  the  board,  and  on 
November  30,  1923,  Decision  No.  2049  (IY,  R.  L.  B.  775)  was 
issued  providing  certain  increases  in  rates  of  pay  for  the  respective 
classes. 

Opinion. — Attention  is  directed  to  the  opinion  contained  in  De- 
cision No.  1827,  which  opinion  has  not  been  changed  or  altered  by 
subsequent  developments.  The  board  must,  therefore,  consider  the 
United  Brotherhood  of  Maintenance  of  Way  Employees  and  Rail- 
way Shop  Laborers  as  the  organization  duly  authorized  to  represent 
the  employees,  unless  and  until  such  representation  or  agreement 
with  said  organization  is  changed  in  conformity  with  the  provisions 
of  the  transportation  act,  1920. 

Decision  No.  1827  also  provided  that  the  rules  as  promulgated  in 
Decision  No.  501  corresponding  to  the  rules  in  dispute  and  which 
were  omitted  from  the  agreement,  dated  August  15,  1921,  should  be 
incorporated  in  and  considered  a part  of  the  agreement  with  the  or- 
ganization named. 

That  portion  of  Decision  No.  1827  is  hereby  reiterated,  with  the 
understanding  that  the  modification  and  changes  as  contained  in 
Decisions  Nos.  1450  (III,  R.  L.  B.  1029)  and  2687  (Y,  R.  L.  B.  810) 
shall  be  incorporated  into  the  agreement  in  lieu  of  rules  covering 
similar  subjects  in  Decision  No.  501. 

In  connection  with  the  requests  for  increases  in  rates  of  pay  it 
is  the  opinion  of  the  board  that  the  increases  as  specified  in  Deci- 
sions Nos.  1267  (III,  R.  L.  B.  767)  and  2049  should  be  applied  to 
the  employees  of  the  Pennsylvania  Railroad  system,  with  the  under- 
standing that  if  higher  rates  of  pay  have  been  established  than 
those  provided  in  these  decisions  such  higher  rates  shall  be  main- 
tained. The  increases  shall  apply  from  the  effective  dates  of  Deci- 
sions Nos.  1267  and  2049,  respectively. 

Decision. — The  Railroad  Labor  Board  decides  that — 

(co)  The  increases  in  rates  of  pay  shall  be  applied  in  the  manner 
as  outlined  in  the  foregoing  opinion,  with  the  understanding  that 
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if  higher  rates  of  pay  have  been  established  they  shall  not  be  re- 
duced. . . „ . ...... 

(b)  The  rules  and  working  conditions  shall  be  applied  in  the 
manner  as  outlined  in  the  foregoing  opinion,  with  the  understand- 
ing that  if  more  favorable  rules  and  working  conditions  than  those 
included  in  the  decisions  referred  to  have  been  established  they  shall 
not  be  changed. 


DECISION  NO.  3560.— DOCKET  4597 

Chicago , III.,  May  18,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Great  Northern  Railway  Co. 


Question. — Ex  parte  submission  from  the  employ,  es  relative  to  a 
request  for  an  investigation  in  accordance  with  rule  32  of  the  agree- 
ment for  38  bridge  and  building  department  employees  taken  out 
of  service  at  Hillyard,  Wash.,  December  31,  1923. 

Statement. — The  evidence  shows  that  the  Great  Northern  Railway 
Co.  employed  at  Hillyard  a bridge  and  building  crew  consisting  of 
foreman,  assistant  foreman,  first  and  second  class  carpenters,  helpers, 
pile  driver,  derrick  engineers,  and  pipemen,  a total  of  38  employees, 
including  the  foremen. 

This  crew,  it  is  shown,  was  laid  off  at  10  a.  m.,  December  28,  1923, 
was  called  back  to  work  on  December  31,  1923 ; worked  three  hours, 
and  was  again  laid  off.  On  January  2,  1924,  another  crew  was  as- 
signed ito  take  ca^e  of  the  work  at  Hillyard,  which  crew  was  augu- 
mented  by  another  crew  moved  in  off  of  the  line  on  January  4, 
1924.  Due  to  the  fact  that  the  latter  crew  did  not  have  a sufficient 
number  of  men  to  handle  the  work,  14  of  the  old  Hillyard  bridge  and 
building  crew  laid  off  on  December  31,  1923,  were  called  back  to 
work,  and  the  balance  of  the  crew  were  forced  to  exercise  their 
seniority'  on  the  line  of  road. 

The  employees  protested  the  action  of  the  carrier  in  laying  them 
off  and  received  the  following  communication  from  the  superintend- 
ent, dated  December  31,  1923 : 

Referring  to  your  letter  of  December  28 : 

There  is  nothing  in  rule  7 (a)  that  I would  interpret  to  restrict  our  tak- 
ing off  a gang  at  any  time,  as  was  done  at  Hillyard.  Our  instructions  were 
to  take  off  the  gang  at  Hillyard,  which  we  did,  and  there  is  no  reason  why 
the  men  should  not  exercise  their  seniority  in  some  other  gang. 

The  employees  then  handled  the  matter  with  the  general  manager 
contending  that  they  had  been  unjustly  dealt  with,  and  under  date 
of  January  4,  1924,  they  received  the  following  communication: 

\ 

I have  your  letter  of  the  18th  instant,  pertaining  to  the  case  of  bridge  and 
building  gang  which  was  employed  in  renewing  the  floor  of  the  shops  at  Hill- 
yard. 

This  gang  was  laid  off  for  the  reason  that  its  work  was  entirely  unsatis- 
factory in  the  handling  of  the  work  assigned ; consequently,  the  gang  was 
taken  off  and  the  men  who  had  seniority  rights  could  use  their  seniority  in 
other  gangs  on  the  division. 

I really  don’t  see  where  you  have  any  cause  for  complaint  or  for  time  while 
these  men  were  out  of  service.  The  reason  they  were  out  of  service  was  their 
own  fault  entirely,  and  not  the  carrier’s. 
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Upon  receipt  of  the  above-quoted  communication,  the  employees 
took  the  position  that  they  were  entitled  to  an  investigation  in  ac- 
cordance with  the  provisions  of  rule  32  of  the  agreement,  reading  as 
follows : 

Investigation  of  employees. — Employees  in  service  30  days  or  more  who  are 
disciplined  or  dismissed  will  be  advised  of  the  cause  of  such  action  in  writing, 
and  at  the  investigation  will  only  be  required  to  defend  such  charges  as  are 
contained  in  written  notice.  An  employee  disciplined  who  feels  that  he  has  been 
unjustly  treated  shall,  upon  making  a written  request  to  the  superintendent 
within  10  days  from  date  of  advice,  be  given  a fair  and  impartial  hearing  within 
10  days  thereafter  by  any  officer  designated  by  the  superintendent ; a decision 
will  be  rendered  within  30  days  after  completion  of  hearing.  * * * 

The  carrier  refused  to  grant  an  investigation  contending  that  noth- 
ing would  be  accomplished  by  such  procedure ; that  no  one  was  dis- 
ciplined or  dismissed  on  account  of  changing  out  of  the  crew  at  Hill- 
yard  ; and  that  the  carrier  reserves  the  right,  where  it  finds  men  not 
performing  satisfactory  service,  to  change  them  as  it  sees  fit ; further, 
that  the  employees  had  the  privilege  of  exercising  their  seniority 
rights  to  other  positions. 

Opinion. — The  procedure  followed  by  the  carrier  in  relieving  this 
crew  from  service  at  Hillyard  was  most  irregular.  It  is  shown  that 
the  men  reported  for  duty  on  December  31,  1923,  and  that  after  be- 
ing in  service  three  hours  they  were  released,  having  been  time- 
checked  at  the  time. 

The  board  is  of  the  opinion  that  had  the  carrier  desired  to  make  a 
change  in  the  assignment  of  its  bridge  and  building  forces,  a more 
regular  procedure  should  have  been  followed  and  the  employees 
given  sufficient  time  to  adjust  themselves  to  the  contemplated  change 
in  accordance  with  the  usual  practices  under  seniority  rules. 

The  evidence  indicates  that  the  carrier’s  action  in  laying  off  this 
crew  was  based  entirely  on  the  alleged  unsatisfactory  service  of  the 
employees  in  question,  and  in  view  of  this  admitted  reason  and  the 
abrupt  termination  of  the  service  of  these  employees,  it  would  have 
been  only  just  and  reasonable  to  accord  the  employees  an  investiga- 
tion as  provided  in  rule  32  hereinbefore  quoted. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
submitted  that  an  investigation  should  have  been  held  in  accordance 
with  the  provisions  of  rule  32  of  the  agreement  between  the  parties 
hereto. 


DECISION  NO.  3561.— DOCKET  4024 

Chicago , III.,  May  18,  1925 

Monongahela  Railway  Co.  v.  Order  of  Railway  Conductors,  Brotherhood  of 

Railroad  Trainmen 

Question. — Petition  of  the  Monongahela  Railway  Co.  for  the  right 
to  apply  through  or  irregular  rates  of  pay  to  certain  crews  that  per- 
form no  mine  or  switching  work  between  terminals. 

Decision. — The  Railroad  Labor  Board  decides  that  the  evidence 
presented  in  this  dispute  does  not  disclose  that  the  work  performed 
by  the  conductors  and  trainmen  involved  therein  has  been  changed 
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to  such  an  extent  as  would  justify  a reclassification  of  the  entire 
service;  but  where  solid  trains  are  operated  between  terminals  with- 
out requiring  the  crews  to  perform  switching  or  to  pick  up  and  set 
off  cars  at  terminals,  turnaround  points,  or  intermediate  stations, 
such  crews  shall  be  paid  the  through-freight  rates. 


DECISION  NO.  3562.— DOCKET  4132 

Chicago , III.,  May  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 

& Alton  Railroad  Co. 

Question. — Claim  of  Jess  Lorton  for  the  difference  in  pay  between 
what  he  earned  as  passenger  flagman  on  trains  Nos.  30,  31,  32,  and 
33,  and  what  he  would  have  earned  had  be  been  permitted  to  take 
employment  on  trains  Nos.  47  and  48,  between  December  9,  1922,  and 
January  19,  1924,  during  which  period  he  was  not  permitted  by  the 
carrier  to  work  on  these  trains  on  account  of  physical  disability. 

Opinion. — An  examination  of  the  evidence  submitted  in  this  case 
warrants  the  board  in  saying  that  it  does  not  believe  the  employees’ 
contention  is  well  sustained. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3563.— DOCKET  4151 

Chicago,  III.,  May  18,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Des  Moines  Union  Railway  Co. 

Question. — Request  of  the  employees  for  the  reinstatement  of  B.  A. 
Dwinell,  yard  foreman,  with  pay  for  time  lost. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
discipline  imposed  in  this  case  is  justified  by  the  evidence. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3564.— DOCKET  4158 

Chicago,  III.,  May  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

. Question. — Claim  of  Conductor  L.  F.  Doyle  and  crew,  eastern 
division,  for  100  miles  on  account  of  having  been  run  around  at 
Wyeville,  Wis.,  April  21,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  case  the  claim  of  the  employees  is  denied. 
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DECISION  NO.  3565.— DOCKET  4160 

Chicago , III.,  May  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Request  for  the  reinstatement  of,  and  pay  for  time 
lost  by,  G.  Bauch,  yardman,  who  was  dismissed  on  August  14,  1923. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3566.— DOCKET  4161 

Chicago,  III.,  May  18,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Request  that  baggagemen  be  placed  on  trains  Nos.  14 
and  15,  eastern  division,  to  handle  United  States  mail. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — -The  brakemen  on  trains  Nos.  14  and  15  are  required  to 
handle  United  States  mail  en  route  in  both  directions,  and  they  receive  no  extra 
compensation  for  this  extra  service.  The  work  of  handling  United  States  mail 
on  these  trains  was  formerly  done  by  United  States  postal  clerks  on  trains 
Nos.  2 and  9,  but  when  trains  Nos.  2 and  9 were  discontinued  it  was  placed  on 
the  brakemen  on  trains  Nos.  14  and  15. 

A 60-foot  storage  mail  car  has  been  put  in  service  in  train  No.  14  from  St. 
Paul,  Minn.,  to  Elroy,  Wis.,  in  addition  to  another  mail  car,  which  is  handled 
out  of  Eau  Claire,  Wis.,  and  the  brakemen  are  required  to  handle  mail  in  both 
of  these  cars.  The  storage  mail  car  leaving  St.  Paul  on  train  No.  14  has  local 
mail  to  be  distributed  at  Hudson,  Eau  Claire,  Fairchild,  Merrillan,  Wyeville, 
and  Camp  Douglas,  all  of  which  are  located  in  Wisconsin,  and  the  storage  car 
handled  by  train  No.  14,  which  is  picked  up  at  Eau  Claire,  carries  mail  for  all 
points  wrhere  the  train  is  scheduled  to  stop.  The  brakemen  are  required  to 
assist  in  assorting  and  piling  the  mail  in  the  storage  car  picked  up  at  Eau 
Claire,  and  at  Merrillan  train  No.  14  picks  up  an  express  car. 

When  the  carrier  first  required  the  brakemen  to  handle  mail  on  train  No. 
14  the  authorization  for  space  in  the  storage  car  was  3 lineal  feet  from  St. 
.Paul  to  Eau  Claire  which  accommodated  45  sacks  of  mail.  The  present  authori- 
zation of  space  in  the  storage  car  on  train  No.  14  from  St.  Paul  to  Elroy  is  60 
feet,  accommodating  1,080  sacks  daily,  except  Mondays  and  the  days  following- 
legal  holidays. 

The  authorization  in  the  storage  car  picked  up  at  Eau  Claire  is  7 lineal  feet, 
accommodating  126  sacks  of  mail,  on  Sundays  and  Mondays ; 15  lineal  feet, 
accommodating  270  sacks  of  mail,  on  Tuesday  and  Wednesdays ; 30  lineal  feet, 
accommodating  540  sacks,  on  Thursdays,  Fridays,  and  Saturdays,  between  Eau 
Claire  and  Merrillan  ; and  between  Merrillan  and  Elroy,  60  feet,  accommodating 
1,080  sacks  daily,  except  Saturday,  Sunday,  and  Monday;  and  30  feet,  accom- 
modating 540  sacks,  on  Saturdays,  Sundays,  and  Mondays. 

An  analysis  of  these  facts  indicates  that  there  has  been  an  increase  of  2,000 
per  cent  in  the  volume  of  mail  handled  by  the  brakemen  on  these  trains  since 
January  8,  1917. 

The  organization  contends  that  the  handling  of  United  States  mail  which 
was  formerly  handled  by  United  States  postal  clerks  is  not  a part  of  the  duties 
of  brakemen  and  that  the  work  should  be  assigned  to  other  men.  The  mail  on 
other  trains  is  handled  by  United  States  postal  clerks  or  by  baggagemen  who 
receive  a higher  rate  for  such  service. 

Carrier's  position. — Trains  Nos.  14  and  15  are  exclusive  mail  and  express 
trains.  They  do  not  handle  any  baggage;  therefore  a baggageman  is  not 
required. 
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Train  No.  15  is  handled  by  a 3-crew  pool  which  runs  on  trains  Nos.  15  and 
16,  with  11  hours  lay-over  at  Elroy  and  46  hours  at  Minneapolis,  Minn.  This 
train  makes  five  intermediate  stops.  The  mail  is  handled  as  follows : Camp 
Douglas,  50  sacks  on  and  60  sacks  off ; Wyeville,  20  sacks  on  and  50  sacks 
off ; Merrillan,  no  sacks  on  and  120  sacks  off ; Eau  Claire  ( the  station  force 
handles  sacks  on),  60  sacks  off;  Hudson,  no  sacks  on  and  no  sacks  off. 

Extra  station  help  is  furnished  at  Eau  Claire  and  Merrillan  to  assist  in 
handling  the  mail.  The  crew  makes  205  miles.  The  time  on  the  road  is 
5 hours  and  30  minutes.  The  average  number  of  mail  sacks  handled  per  night 
is  360. 

Train  No.  14  is  handled  by  a 5-crew  pool  which  runs  on  trains  Nos.  7,  10,  17, 
and  14.  The  lay-over  at  Minneapolis  is  18  hours  and  50  minutes.  There  are 
five  intermediate  stops.  The  mail  is  handled  as  follows : Hudson,  20  sacks 
on  and  30  sacks  off;  Eau  Claire  (the  station  force  handles  sacks  on  and  off)  ; 
Merrillan,  30  sacks  on  and  60  sacks  off ; Wyeville,  20  sacks  on  and  35  sacks 
off ; Camp  Douglas,  20  sacks  on  and  30  sacks  off. 

The  average  number  of  sacks  handled  each  night  is  315.  The  crew  makes 
205  miles.  The  time  on  the  road  is  6 hours  and  30  minutes. 

The  train  has  been  running  about  12  years  during  which  time  the  mail  has 
been  handled  by  the  brakemen.  The  train  does  not  handle  any  passengers  or 
make  local  stops ; therefore  the  brakeman’s  duties  are  principally  handling 
the  mail. 

During  the  last  Christmas  holiday  period  an  extra  brakeman  was  used,  but 
the  superintendent  states  that  the  regular  crew  of  two  brakemen  are  able  to 
take  care  of  the  handling  of  the  mail  without  delay  at  other  times.  As  no 
baggage  is  handled,  the  request  to  put  on  a baggageman  was  denied. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3567.— DOCKET  4162 

Chicago,  III,,  May  18,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha 

Railway  Co. 

Question. — Claim  of  L.  B.  Anderson,  regularly  assigned  yard 
helper,  St.  James,  Minn.,  for  minimum  of  eight  hours’  pay  at 
helpers’  rate  for  each  day  held  off  his  assignment,  namely,  Febru- 
ary 17,  18,  19,  20,  21,  22,  23,  24,  1923,  plus  minimum  of  eight  hours  at 
foremen’s  overtime  rate  on  each  of  the  above  days,  account  used  as 
foreman  in  extra  service. 

Decision, — The  Railroad  Labor  Board  decides  that  the  claim  is 
denied. 


DECISION  NO.  3568.— DOCKET  4194 

Chicago,  III.,  May  18,  1925 

Order  of  Railroad  Telegraphers  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis 
Railway  Co.,  Peoria  & Eastern  Railway 

Question. — Dispute  as  to  whether  or  not  the  position  of  agent 
at  16  stations  shall  be  included  in  the  agreement  between  this  carrier 
and  its  employees  in  telegraph  service. 

Statement. — The  question  as  to  whether  these  positions  should  be 
included  in  the  telegraphers’  agreement  was  previously  submitted  to 
the  Railroad  Labor  Board  in  Docket  2587  and  was  remanded  to  the 
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parties  at  interest  by  Decision  No.  2374  (V,  R.  L.  B.  344)  for  con- 
ference and  further  negotiation  in  consideration  of  the  regulations 
of  the  Interstate  Commerce  Commission  in  Ex  Parte  72,  dated  Feb- 
ruary 5,  1924. 

The  regulations  of  the  commission,  in  so  far  as  they  pertain  to 
supervisory  station  agents,  read  as  follows : 

Supervisory  station  agents. — The  duties  and  responsibilities  of  supervisory 
station  agents  vary  so  widely  that  they  can  not  all  be  consistently  designated 
subordinate  officials.  This  class  will  be  subdivided,  therefore,  as  follows : 

(a)  Supervisory  station  agents  who  in  addition  to  their  supervisory  duties 
are  required  to  perform  work  usually  performed  by  telegraphers,  telephone 
operators,  ticket  sellers,  bookkeepers,  towermen,  levermen,  or  similar  routine 
duties  are  employees,  and  although  they  may  have  supervision  over  one  or 
more  other  station  employees  can  not  be  properly  designated  subordinate 
officials. 

(&)  Except  those  referred  to  in  the  next  succeeding  paragraph,  supervisory 
station  agents  whose  duties  are  wholly  supervisory  and  who  are  not  required 
to  perform  routine  office  work,  as  outlined  in  the  preceding  paragraph,  are 
designated  as  subordinate  officials. 

(c)  Supervisory  station  agents  at  large  and  important  stations  whose  duties 
are  wholly  supervisory  and  who  are  of  necessity  vested  with  greater  responsi- 
bilities, duties,  and  authority  than  the  agents  hereinbefore  classed  as  sub- 
ordinate officials  may  be  designated  officials  and  excluded  from  the  class  of 
subordinate  officials. 

Of  the  16  stations  involved  14  have  been  included  in  agreements 
previously  negotiated  by  the  parties.  Five  were  included  in  the 
agreement  negotiated  in  1910  and  nine  in  the  agreement  negotiated 
in  1918.  Two  of  the  positions  have  not  been  previously  included 
in  the  agreement. 

The  employees  contend  that  the  14  agents  now  included  in  the 
agreement  should  remain  therein  and  that  the  2 not  now  included 
should  be  placed  therein. 

The  carrier  contends  that  the  16  stations  in  dispute  properly  come 
within  the  scope  of  officials  as  designated  by  the  Interstate  Commerce 
Commission  in  the  regulations  hereinbefore  quoted,  and  should, 
therefore,  be  excluded  from  the  agreement. 

Decision. — The  Railroad  Labor  Board  decides  that  the  16  posi- 
tions in  question  shall  be  included  in  the  agreement  between  the 
carrier  and  its  employees  in  telegraph  service. 


DECISION  NO.  3569.— DOCKET  4245 

Chicago,  III.,  May  11,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Denver  & Rio  Grande  Western  Railroad  Co. 

Question. — Shall  the  carrier  return  the  money  deducted  for  coal 
from  the  wages  of  the  section  and  bridge  and  building  foremen 
without  authorization  from  the  foremen  for  such  deduction?  Re- 
fund is  requested  for  all  such  deductions  made  since  March  1,  1920. 

Statement. — The  following  is  quoted  from  the  submission : 

Statement  of  facts. — The  carrier  is  making  deductions  from  the  wages  of 
section  and  bridge  and  building  foremen  for  cost  of  coal  plus  freight  charges 
and  cost  of  handling. 

Employees'  position. — Prior  to  the  transportation  act,  1920,  and  for  many 
years  prior  to  Federal  control  of  railroads,  section  foremen  and  bridge  and 
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building  foremen  on  the  railroad  were  allowed  certain  concessions,  one  of 
them  being  the  furnishing  of  free  coal. 

Upon  the  termination  of  Federal  control  of  the  railroads  the  carrier,  dur- 
ing the  year  of  1920,  charged  the  section  foremen  a certain  amount  for  coal 
(about  $3  per  ton),  making  deductions  from  their  pay  checks  without  any 
authorization.  In  the  year  1921  some  other  foremen  were  added  to  the  list 
and  made  to  pay  for  coal.  In  the  year  1922  other  foremen  were  added  to  this 
list.  In  the  year  1923  the  carrier  issued  instructions  that  all  section  and 
bridge  and  building  foremen  would  pay  for  coal  on  the  first  and  second  dis- 
tricts only,  which  takes  in  the  entire  Colorado  lines.  The  Utah  lines  were 
excepted. 

To  the  best  knowledge  of  the  employees  in  the  past  and  to  the  present  a 
bridge  and  building  foreman  or  section  foreman,  in  many  cases,  could  not  get 
a job  from  the  carrier  as  foremen  unless  they  (the  foremen)  would  set  up 
boarding  camps  for  the  accommodation  of  the  carrier  to  board  the  men,  for 
which  certain  considerations  were  given,  such  as  furnishing  free  coal,  ice,  oil, 
etc.  In  all  cases  the  carrier  sets  the  price  to  be  charged  for  meals  and  will 
not  recognize  boarding  bills  in  excess  of  the  price  set  for  meals  by  the  company. 

Beginning  June  1,  1923,  the  carrier  made  certain  deductions  from  the  bridge 
and  building  foremen’s  pay  check,  on  what  is  known  as  the  fourth  division, 
without  furnishing  a pound  of  coal  to  these  men.  Coal  for  bunk  houses  and 
section  laborers  is  supposed  to  be  furnished  free. 

During  the  summer  months  the  carrier  sends  out  cars  of  coal  to  be  dis- 
tributed to  the  section  foremen  for  their  use  and  for  bunk-house  use.  In  most 
cases  this  coal  is  dumped  off  in  one  pile  and  section  foremen  charged  for  a 
number  of  tons.  Deductions  are  made  from  their  pay  checks,  generally  upon 
estimate  made  by  the  roadmaster  of  the  district. 

During  the  year  of  1920  the  employees  protested  to  the  carrier  about  having 
been  charged  for  coal,  and  in  a letter  from  Assistant  General  Manager  Green, 
under  date  of  November  18,  1920,  Mr.  Green  said,  in  part: 

“ We  do  not  make  any  charge  for  coal  furnished  bunk  houses  for  use  of 
* section  laborers.  We  do,  however,  make  a charge  for  coal  furnished  section 
foremen  living  in  company  houses,  this  charge  being  based  on  the  actual  cost 
to  the  carriers,  without  freight  charges.” 

The  following  is  quoted  from  a letter  received  from  Mr.  Ray  under  date  of 
October  26,  1923: 

“ Provision  has  also  been  made  for  the  furnishing  of  coal  to  boarding  houses 
for  use  in  connection  with  their  boarding  tables  at  the  cost  to  the  carrier,  plus 
freight  charges  and  expense  for  accounting.” 

In  connection  with  above  statement  we  quote  below  copy  of  circular  letters 
put  out : 

Alamosa,  Colo.,  June  23,  1923. 
All  bridge  and  building  foremen,  fourth  division: 

Mr.  Bowen  advises  that,  effective  at  once,  we  will  have  to  charge  boarding 
bosses  for  all  coal  and  ice  furnished  them. 

“ Presume  that  the  store  department  will  arrange  for  bill  in  case  they  fur- 
nish any  ice.  However,  you  will  have  to  arrange  to  make  deductions  from  pay 
roll  from  the  wages  of  the  boarding  bosses  for  all  coal  furnished,  at  the  rate 
of  $8.50  a ton  in  standard-gauge  territory  and  $9.50  a ton  in  narrow-gauge 
territory.” 

The  above  is  a copy  of  a letter  from  Mr.  Bowen  to  Mr.  Deuel,  which  kindly 
note  and  prepare  for  deductions  for  all  coal  furnished  in  the  future. 

H.  Taylor, 

Supervisor  Bridge  and  Building. 

Alamosa,  Colo.,  June  30,  1923. 
All  bridge  and  building  foremen,  fourth  division: 

Regarding  the  recent  instructions  regarding  having  to  pay  for  coal  used  on 
your  outfits: 

To  enable  me  to  make  the  necessary  deductions,  please  advise  me  the  amount 
you  used  during  the  month  of  June  and  send  me  the  same  information  at  the 
end  of  each  month.  Seems  to  me  a half  ton  would  be  the  amount  for  summer 
months  and  a ton  during  the  winter  months. 

H.  Taylor, 

Supervisor  Bridge  and  Building. 
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In  connection  with  the  above-quoted  letters,  effective  June,  1923,  there  has 
been  deducted  from  these  foremen’s  monthly  pay  checks  $4.75  a month  for  a 
supposed  half  ton  of  coal  furnished  each  month,  whereas  there  had  not  been  any 
coal  furnished. 

The  employees  contend  that  the  furnishing  of  free  coal,  ice,  etc.  prior  to 
the  transportation  act,  1920,  was  a part  of  the  monthly  compensation  allowed 
for  their  service  as  section  and  bridge  and  building  foremen  for  setting  up 
boarding  camps  to  take  care  of  and  board  the  men,  which  conditions  have  been 
in  existence  for  years,  and  that  the  company  arbitrarily  put  said  reductions 
in  effect  without  complying  with  section  301  of  the  transportation  act,  1920, 
as  set  forth  in  announcements  of  the  Railroad  Labor  Board  of  Februarv  9 
and  August  13,  1921. 

The  employees  therefore  request  that  the  conditions  of  furnishing  free  coal, 
ice,  etc.,  be  held  in  the  state  in  which  -it  was  prior  to  the  transportation  act, 
1920,  and  that  all  money  deducted  from  pay  checks  be  returned  by  the  carrier, 
beginning  with  the  year  of  1920. 

Carrier's  position. — The  position  of  the  carrier  is  summarized  as  follows  : 

It  is  the  position  of  the  carrier  that  for  many  years  past  it  has  been  the 
practice  to  charge  foremen  living  in  company  houses,  and  all  foremen  acting 
as  boarding  bosses,  for  coal  furnished  for  their  personal  use  or  in  connection 
with  boarding  tables,  and  the  carrier  therefore  contends  that  the  charge  as 
complained  of  in  this  dispute  is  proper. 

When  questioning  the  representative  of  the  carrier  as  to  why  a stipulated 
deduction  was  made  from  the  wages  of  these  employees  each  month  regardless 
of  the  actual  amount  of  coal  received,  it  was  stated  that  an  analysis  of  the 
situation  had  indicated  that  the  average  consumption  was  one-half  ton  during 
the  summer  months  and  one  ton  during  the  winter  months,  and  that  the 
deduction  was  based  on  such  an  average.  The  employees  have  not  taken 
exception  to  the  average  consumption  of  coal  as  estimated  by  the  carrier. 

Opinion. — The  position  of  the  employees  with  respect  to  this  dis- 
pute covers  three  separate  and  distinct  phases : 

First.  That  deductions  were  made  from  the  pay  rolls  for  certain 
employees  for  coal,  when  in  reality  no  coal  was  receded  by  the  party 
from  whose  wages  such  deduction  was  made. 

Second.  That  it  has  been  the  practice  for  the  carrier  to  furnish 
coal  free  of  charge,  and  that  deductions  made  should  be  refunded 
on  this  account. 

Third.  That  the  charge  as  made  by  the  carrier  for  the  fuel  was 
excessive. 

In  connection  with  the  first  point  above  referred  to,  the  repre- 
sentative of  the  carrier  stated  to  the  representative  of  the  employees 
that  if  it  could  be  shown  that  deductions  were  made  from  the  wages 
of  employees  and  no  coal  was  actually  received  by  them,  proper 
adjustment  would  be  made  in  such  cases. 

Relative  to  the  claim  that  it  was  the  practice  to  furnish  free  coal, 
the  carrier  admits  that  for  a certain  period  no  charge  was  made  for 
coal  used  by  section  and  bridge  and  building  foremen,  it  being  their 
contention  that  for  a considerable  period  the  mines  permitted  the 
railroads  to  remove  mine-run  coal  without  any  charge  being  made 
therefor,  and  that  it  was  on  that  account  that  the  coal  was  furnished 
to  employees  free  of  charge. 

With  respect  to  the  charge  that  the  cost  was  excessive,  it- is  the 
position  of  the  carrier  that  the  charge  made  was  the  same  that  it  was 
required  to  pay  at  the  mines,  plus  freight  charges  and  a small 
charge  for  accounting. 

The  entire  controversy  seems  to  hinge  upon  the  position  of  the 
employees  that  no  deduction  should  be  made  from  their  wages  for 
the  use  of  fuel,  which  practice  it  is  contended  was  in  full  force 
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and  effect  prior  to  the  period  of  Federal  control  of  railroads,  and 
that  the  charge  as  now  made  for  coal  is  equivalent  to  a reduction 
in  wages. 

The  Railroad  Labor  Board  has  held  in  Decisions  No.  94  (II, 
R.  L.  B.  72),  No.  325  (II,  R.  L.  B.  344),  and  No.  2858  (VI,  R.  L. 
B.  127)  that  the  carriers  involved  therein  were  privileged  to  make 
charges  for  the  rental  of  houses  and  the  use  of  water  by  certain  of 
its  employees,  and  as  the  principle  underlying  this  dispute  is  similar 
to  the  disputes  disposed  of  by  the  decisions  referred  to,  attention 
is  directed  to  the  opinions  incorporated  in  said  decisions,  which  are 
clearly  applicable  to  this  case. 

Decision . — No ; unless  it  is  established  in  conference  that  coal  was 
charged  for  which  was  not  furnished. 


DECISION  NO.  3570.— DOCKET  3546 


Chicago,  III,  May  19,  1925 


Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Mobile  & 

Ohio  Railroad  Co. 

Question. — Has  T.  Jeff,  train  porter,  Montgomery  district,  rights 
as  freight  brakeman? 

Statement. — The  following  is  quoted  from  the  submission  : 

Employees'  position . — Mr.  Jeff  entered  the  service  as  a freight  brakeman  on 
December  26,  1919,  and.  according  to  the  records,  took  service  as  a passenger- 
train  porter  January  1,  1921. 

Paragraph  (3)  of  section  (f),  Article  XXIX  of  the  current  agreement  be- 
tween the  Mobile  & Ohio  Railroad  Co.  and  the  Brotherhood  of  Railroad  Train- 
men, reads  as  follows : 

“(3)  Porters  shall  have  no  rights  as  trainmen  except  where  such  rights  may 
have  been  established  by  three  months  continuously  in  freight  service.” 

The  contention  of  the  representatives  of  the  employees  is  that  in  order  for  a 
trainman  to  maintain  seniority  standing  he  must  protect  service  in  which  he 
holds  rights  whenever  and  wherever  such  service  is  open  to  him,  unless  pre- 
vented by  ill  health  or  other  good  and  sufficient  reasons.  Consistent  with  this 
view,  it  is  contended  that  when  Mr.  Jeff  took  service  as  a passenger-train  por- 
ter when  he  was  entitled  to  service  as  a freight  brakeman  he  thereby  forfeited 
his  seniority  in  freight  service. 

Carrier's  position. — The  contention  of  General  Chairman  Stokes,  of  the  Broth- 
erhood of  Railroad  Trainmen,  that  Mr.  Jeff  forfeited  his  seniority  as  a freight 
brakeman  when  he  assumed  the  duties  of  a train  porter  about  January  1,  1921, 
is  denied,  and  in  support  of  this  denial  paragraph  (3)  of  section  ( f ).  Article 
XXIX,  of  the  current  schedule  of  wages  and  working  conditions  is  quoted. 

“(3)  Porters  shall  have  no  rights  as  trainmen  except  where  such  rights 
may  have  been  established  by  tlirefe  months  continuously  in  freight  service.” 

Mr.  Jeff  established  seniority  as  a freight  brakeman  in  accordance  with  that 
provision. 

During  the  period  Mr.  Jeff  has  acted  in  the  capacity  of  train  porter,  white 
trainmen  have  enjoyed  the  privilege  of  employment  as  freight  brakemen  at  a 
greater  compensation  than  that  paid  train  porters. 

Opinion. — Based  oil  an  investigation  conducted  by  the  Railroad 
Labor  Board,  the  board  is  of  the  opinion  that  porters  can  not  com- 
bine porter  service  with  freight  service  and  thereby  establish  senior- 
ity rights  in  freight  service  based  on  the  combined  service  as  freight 
brakeman  and  porter.  Porters  who  have  worked  three  months  con- 
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tinuously  in  freight  service  should  be  credited  with  seniority  rights 
as  freight  brakemen,  based  solely  on  the  actual  continuous  time 
worked  in  freight  service  from  the  last  date  entering  such  service. 
Decision. — No;  the  contention  of  the  employees  is  sustained. 


DECISION  NO.  3571.— DOCKET  4163 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question, — Claim  of  M.  D.  Rush,  freight  brakeman,  eastern  divi- 
sion, for  a minimum  day  of  eight  hours  at  way-freight  rate  January 
29  and  31,  February  2,  and  March  1,  1924.  The  claim  is  based  on 
Article  YII  of  Supplement  25  to  General  Order  No.  27. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position, — On  the  dates  mentioned  Brakeman  Rush  was  assigned 
to  way-freight  trains  Nos.  23  and  24  between  Altoona,  Wis.,  and  Merrillan, 
Wis.  The  regular  crew  was  not  used  on  the  dates  in  question,  and  on  account 
of  Brakeman  Rush  being  ready  for  service  during  the  entire  month  and  losing 
no  time  of  his  own  accord,  he  made  claim  for  a minimum  day  at  the  way- 
freight  rate  for  each  day  lost. 

The  organization  contends  that  Brakeman  Rush  is  clearly  entitled  to  100 
miles  at  way-freight  rate  for  each  day  lost  during  the  months  of  January, 
February,  and  March,  1924,  and  that  said  claim  is  supported  by  Article  YII 
of  Supplement  25  to  General  Order  No.  27,  reading  : 

“(a)  Regularly  assigned  way-freight,  wreck,  work,  and  construction  train- 
men who  are  ready  for  service  the  entire  month  and  who  do  not  lay  off  of 
their  own  accord  will  be  guaranteed  not  less  than  100  miles,  or  eight  hours,  for 
each  calendar  working  day,  exclusive  of  overtime  (this  to  include  legal  holi- 
days). If,  through  act  of  Providence,  it  is  impossible  to  perform  regular 
service,  guarantee  does  not  apply. 

“(&)  Crews  may  also  be  used  in  any  other  service  to  complete  guarantee 
when  for  any  reason  regular  assignment  is  discontinued,  but  such  service  shall 
be  paid  for  at  schedule  rates  unless  earnings  from  such  rates  should  be  less 
per  day  than  would  have  been  earned  in  regular  assignment.” 

Carrier's  position. — Brakeman  Rush  is  not  old  enough  in  service  to  hold 
the  way  freight  regularly,  but  whenever  he  can  hold  it  he  exercises  his  rights 
on  it  and  remains  there  until  he  is  displaced  by  an  older  man. 

Brakeman  Rush  worked  out  of  Merrillan  on  train  No.  23,  January  28,  from 
Merrillan  to  Altoona,  but  on  account  of  train  No.  23  being  so  late  into  Altoona 
he  was  not  available  for  use  the  following  day,  January  29,  on  account  of  his 
rest  period  not  being  up,  and  a chain-gang  crew  was  used  on  train  No.  24.  He 
therefore  lost  this  day  on  account  of  not  being  available,  due  to  a late  arrival 
at  Altoona. 

He  worked  from  Merrillan  to  Altoona  on  train  No.  23  January  30,  getting 
in  so  late  that  a chain-gang  crew  was  u^led  on  train  No.  24  January  31. 
Brakeman  Rush  was  therefore  not  available  for  train  No.  24  that  date  on 
account  of  his  rest  period  not  being  up. 

He  worked  on  way-freight  train  No.  23,  February  1,  from  Merrillan  ta 
Altoona,  arriving  too  late  to  go  out  on  train  No.  24  on  February  2,  and  a 
chain-gang  crew  was  used  instead.  He  lost  the  day  on  account  of  not  being 
available  for  work  on  train  No.  24  on  account  of  his  rest  period  not  being  up. 

During  January,  February,  and  March  Brakeman  Rush  worked  as.  follows : 

January,  1924 • — He  was  in  way-freight  service  on  the  2d,  3d,  4th,  5th,  10th, 
and  28th.  The  balance  of  the  month  he  was  in  through-freight  service  and 
not  working  and  on  extra  list. 

February,  1924 • — He  was  in  through-freight  service  on  the  20th,  21st,  25th,. 
and  26th ; in  way-freight  service  the  balance  of  the  month. 
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March,  1924. — He  was  in  way-freight  service  on  the  10th,  11th,  12th,  13th, 
14th,  and  31st  only.  The  balance  of  the  month  he  was  in  through-freight 
service. 

From  this  you  will  note  that  he  was  prevented  from  working  continuously 
on  way  freight  through  seniority,  and  was  prevented,  on  the  particular  dates 
in  question  on  account  of  not  having  been  available  to  go  out  on  the  way 
freight  owing  to  late  arrivals  and  not  having  had  legal  rest. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  guar- 
antees accruing  to  the  regular  man  shall  apply  with  equal  force 
and  effect  to  an  extra  man  working  in  the  place  of  the  regular  man. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  docket. 

It  will  be  observed  that  the  claim  is  for  the  application  of  the 
guaranty  (to  a man  who  is  regularly  assigned  to  way-freight 
service  and  who  worked  but  seven  days  of  the  month)  as  set  up  in 
paragraph  ( a ),  Article  VII,  of  Supplement  25  to  General  Order 
No.  27,  which  reads : 

(a)  Regularly  assigned  way  freight,  wreck,  work,  and  construction  train- 
men who  are  ready  for  service  the  entire  month  and  who  do  not  lay  off  of 
their  own  accord  will  be  guaranteed  not  less  than  100  miles,  or  eight  hours, 
for  each  calendar  working-day,  exclusive  of  overtime  (this  to  include  legal 
holidays).  If,  through  act  of  providence,  it  is  impossible  to  perform  regular 
service,  guaranty  does  not  apply. 

The  majority  of  the  board  by  its  decision  has  in  effect  abrogated 
the  above-quoted  rule  which  has  been  in  effect  for  many  years. 

Attention  is  directed  to  Decision  No.  243,  train  service  board  of 
adjustment  for  the  western  region,  covering  a dispute  beween  the 
Order  of  Railway  Conductors,  the  Brotherhood  of  Railroad  Train- 
men, and  the  Atchison,  Topeka  & Santa  Fe  Railway  Co.  (coast 
lines),  which  reads  as  follows: 

Claim  of  Conductor  F.  A.  Reynolds,  of  the  Los  Angeles  division  for  “ no- 
service day,”  January  1,  1921,  while  assigned  to  local-freight  service  between 
San  Bernardino  and  Barstow. 

Joint  statement  of  facts. — Conductor  F.  A.  Reynolds  was  regularly  assigned 
to  the  first  district,  Los  Angeles  division,  local  from  January  1 to  12,  inclusive. 
On  January  13  he  was  displaced  by  a senior  conductor.  The  assignment  was 
not  run  January  1,  and  Conductor  Reynolds  made  claim  for  a mimimum  local 
day  on  account  of  not  being  used,  basing  his  claim  on  paragraph  (a),  Article 
VII,  Supplement  25  to  General  Order  No.  27.  This  was  denied. 

Position  of  committee. — The  committee  contends  that  paragraph  (a), 
Article  VII,  Supplement  25,  is  applicable  in  this  case,  in  that  Reynolds  did  not 
lay  off  of  his  own  accord,  and  was  available  for  service  each  day  that  he  held 
the  run,  and  the  provisions  of  article  referred  to  were  not  nullified,  with 
reference  to  the  portion  of  the  month  he  held  the  assigned  run,  when  the 
senior  conductor  displaced  him.  Therefore  the  time  claim  should  be  allowed. 

Position  of  management. — The  position  of  the  railway  company  is  that  the 
guaranty  under  paragraph  (a)  of  Article  VII  of  Supplement  25  to  General 
Order  No.  27  applies  to  the  individual  and  not  to  the  run.  In  other  words, 
that  in  order  to  secure  the  benefits  of  the  guaranty  the  individual  must  be 
in  that  service  the  entire  month. 

Decision. — Claim  denied. 
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In  further  support  of  the  proper  interpretation  or  construction 
placed  on  the  rule,  the  following  cases  were  handled  on  Article  K 
of  the  eastern  award  : 


RULING  C— 54 

Subject. — A regularly  assigned  way-freight  conductor  laid  off  on  .July  10 
of  his  own  accord.  On  July  4 (legal  holiday)  the  conductor  was  not  required 
to  perform  service.  Is  he  entitled  to  pay  for  July  4 under  the  guaranty? 

Decision. — As  the  monthly  guaranty  is  predicated  on  crews  being  ready 
for  service  the  entire  month  and  not  laying  off  of  their  own  accord,  the  con- 
ductor is  not  entitled  to  pay  for  July  4,  and  should  only  be  allowed  pay  for 
actual  days’  service  during  the  month. 


RULING  C— 62 

Subject. — Conductor  A was  assigned  to  way-freight  service  first  half  of 
July.  On  July  4 the  train  was  annulled  and  no  service  required  on  the  assign- 
ment on  that  day.  On  the  15th  of  the  month  he  was  displaced  by  Conductor  B, 
his  senior.  Conductor  A in  turn  displaced  Conductor  C on  spare-freight  job, 
the  latter  not  coming  under  the  monthly  guaranty.  Is  Conductor  A entitled 
to  compensation  for  July  4? 

Decision. — The  monthly  guaranty  is  predicated  on  crews  being  ready  for 
service  the  entire  month  and  not  laying  off  of  their  own  accord  (see  Ruling 
C-54).  Conductor  A’s  seniority  did  not  entitled  him  to  the  way-freight  assign- 
ment for  the  entire  month,  and  he  is,  therefore,  not  entitled  to  the  guaranty. 
The  fact  that  he  did  not  lay  off  of  his  own  accord  has  no  bearing. 

The  plain  language  of  the  rule  shows  without  question  that  the 
guaranty  is  predicated  on  the  fact  that  the  employees  must  be  regu- 
larly assigned  and  ready  for  service  the  entire  month. 

The  decision  of  the  majority  is  in  effect  writing  a new  rule  which 
can  not  be  justified. 

Horace  Baker. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

Brakeman  Rush  was  assigned  to  way-freight  trains  Nos.  23  and  24 
between  Altoona  and  Merrillan  during  part  of  the  months  of  Janu- 
ary, February,  and  March,  1924.  He  was  not  used  on  his  assignment 
on  January  29  and  31,  February  2,  and  March  1 on  account  of  hav- 
ing arrived  too  late  on  the  previous  days  to  be  used  on  his  assign- 
ment on  the  dates  mentioned  due  to  the  rest  period  he  was  required 
to  take  under  the  hours-of-service  law  not  having  expired.  The 
carrier  used  a pool  crew  on  the  assignment  on  the  dates  mentioned, 
and  claim  was  made  by  Brakeman  Rush  for  a minimum  day  of 
eight  hours  under  the  way-freight  guaranty  rule  quoted  by  the  em- 
ployees in  their  position. 

The  rule  of  the  agreement,  which  is  the  same  as  Article  VII  of 
Supplement  25  to  General  Order  No.  27,  guarantees  trainmen  not 
less  than  100  miles  or  eight  hours  for  each  calendar  working  day 
when  they  hold  themselves  ready  for  any  service  which  may  be 
required  of  them  and  do  not  lay  off  of  their  own  accord ; the  rule  is 
therefore  a daily  guarantee. 

In  the  dissenting  opinion  attention  is  directed  to  Decision  No. 
243  of  train  service  board  of  adjustment  for  the  western  region, 
which  denied  the  claim  of  a conductor  for  a day’s  pay  on  January 
1,  1921,  who  had  been  displaced  by  a senior  conductor  on  January 
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13,  1921.  That  board  also  rendered  Decision  No.  1462,  dated  April 
2o!  1925,  wherein  the  claim  of  the  employees  was  sustained  for  a 
day’s  pay  for  two  brakemen  for  September  12,  1924,  who,  like  Brake- 
man  Rush,  were  not  used  on  account  of  arriving  too  late  on  the  pre- 
vious day  to  go  out  on  their  assignment  on  the  date  in  question. 
Decision  No.  1462  referred  to  reads  as  follows : 

Claim  of  Brakemen  D.  L.  Williams  and  Ed  Riley,  western  division,  for  a 
minimum  of  100  miles  at  the  way-freight  rate,  September  12,  1924,  in  accord- 
ance with  Article  VII,  Supplement  25  to  General  Order  No.  27. 

Joint  statement  of  facts. — During  the  month  of  September  the  men  in  ques- 
tion worked  on  trains  Nos.  21  and  22,  way  freight,  between  Western  Avenue 
and  Belle  Plaine.  On  September  12  they  were  not  used  on  their  regular 
assignment. 

Position  of  committee. — The  committee  contends  the  following  rule — 

“(a)  Regularly  assigned  way-freight,  wreck,  work,  and  construction  train- 
men who  are  ready  for  service  the  entire  month  and  who  do  not  lay  off  of  their 
own  accord  will  be  guaranteed  not  less  than  100  miles,  or  eight  hours,  for 
each  calendar  working  day,  exclusive  of  overtime  (this  to  include  legal  holi- 
days). If  through  act  of  Providence  it  is  impossible  to  perform  regular 
service,  guarantee  does  not  apply. 

“(&)  Crews  may  also  be  used  in  any  other  service  to  complete  guarantee 
when  for  any  reason  regular  assignment  is  discontinued,  but  such  service  shall 
be  paid  for  at  schedule  rates  unless  earnings  from  such  rates  would  be  less 
per  day  than  would  have  been  earned  in  regular  assignment” — 
entitled  Brakemen  D.  L.  Williams  and  Ed  Riley  to  100  miles  at  the  way- 
freight  rate  on  September  12,  1924.  The  brakemen  in  question  were  regularly 
assigned  to  way  freight  Nos.  21  and  22  between  Western  Avenue  and  Belle 
Plaine  for  the  entire  month  of  September;  they  were  ready  for  service  the 
entire  month ; did  not  lay  off  of  their  own  accord,  and  in  compliance  with  the 
rule  above  quoted  they  are  entitled  to  100  miles  at  the  way-freight  rate,  as 
set  forth  in  the  claim.  The  rule  further  provides  that  if,  through  an  act  of 
Prov.dence  it  is  impossible  to  perform  regular  service,  the  guarantee  will  not 
apply.  As  there  was  no  act  of  Providence  which  prevented  regular  service, 
we  contend  the  guarantee  rule  should  apply.  The  regular  service  was  per- 
formed by  a chain-gang  crew. 

On  September  12  the  crew'  arrived  at  Western  Avenue  on  train  No.  22  at  6.10 
a.  m. ; was  rested  and  available  for  service  at  2.10  p.  m.  that  date.  Therefore, 
the  company  had  the  privilege  to  use  them  any  time  after  2.10  p m.  and  apply 
same  against  guarantee. 

Position  of  management. — Brakemen  Williams  and  Riley  were  braking  on 
v’ay  freights  21  and  22  between  Western  Avenue  and  Belie  Plaine.  On  Septem- 
ber 11  train  22  was  very  late,  arriving  Western  Avenue  6 a.  m.,  or  after  their 
assigned  wTay-freight  run,  No.  21,  was  due  out.  For  that  reason  a chain-gang 
crewT  had  to  be  sent  out  on  No.  21  and  arrangements  made  to  get  Williams  and 
Riley,  the  regular  crew,  to  Belle  Plaine  for  No.  22  the  following  day. 

We  had  no  service  in  which  we  could  use  the  crew  to  make  up  the  guarantee 
and  get  them  back  to  Belle  Plaine,  the  initial  terminal  of  this  crew,  in  time  for 
their  run  on  the  following  day.  Article  VII  of  Supplement  25  provides  “ who 
are  ready  for  service  the  entire  month,”  etc..  A crew  unable  to  go  out  on  their 
regular  assignment  account  not  having  sufficient  rest,  in  accordance  with  the 
hours-of -service  law,  is  not  “ ready  for  service  ” ; therefore,  could  not  be  used 
except  in  violation  of  the  law.  Article  VII  further  provides,  “ Crews  may  also 
be  used  in  other  service  to  complete  guarantee.” 

This  is  not  mandatory  that  they  will  be  used  when  rest  is  up  in  other  serv- 
ice. The  claim  was  therefore  denied. 

Decision. — Claim  sustained. 

In  the  dissenting  opinion  reference  is  made  to  ruling  C-54  and 
C-62,  and  it  is  apropos  to  state  that  these  rulings  were  promulgated 
by  the  secretary  of  the  bureau  of  information  of  eastern  railways, 
which  bureau  is  maintained  by  the  eastern  railroads,  and  decisions 
promulgated  bj^  that  bureau  were  not  always  concurred  in  by  the 
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representatives  of  the  conductors  and  trainmen  employed  in  that 
territory. 

The  board  is  in  possession  of  two  pamphlets  containing  rulings 
made  on  the  Eastern  Award  of  1913  by  the  Board  of  Arbitration  and 
by  joint  agreement  between  the  conference  committee  of  managers, 
eastern  railways,  and  representatives  of  the  Order  of  Railway  Con- 
ductors and  Brotherhood  of  Railroad  Trainmen,  and  neither  of  these 
pamphlets  contain  rulings  C-54  and  C-62  that  were  made  by  the 
bureau  of  information  of  eastern  railways. 

Brakeman  Rush  did  not  lay  off  of  his  own  accord  and  was  ready 
for  any  service  that  may  have  been  required  of  him  during  the  months 
in  question.  Based  on  the  language  of  the  rule  that  trainmen  “ will 
be  guaranteed  not  less  than  100  miles  or  eight  hours  for  each  calendar 
working  day,”  he  should  have  been  paid  a minimum  day  on  the  dates 
mentioned,  as  he  was  deprived  from  working  on  the  regular  assign- 
ment through  no  fault  of  his  own,  and  therefore  the  decision  of  the 
majority  of  the  board  is  proper. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 


DECISION  NO.  3572.— DOCKET  4164 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  T.  R.  Hughes,  freight  brakeman,  northern 
division,  for  a minimum  day  at  the  way-freight  rate  January  1, 1924, 
as  per  Article  VII  of  Supplement  25  to  General  Order  No.  27. 
Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Brakeman  Hughes  worked  on  trains  Nos.  67  and  68 
up  to  and  including  January  19,  1924,  at  which  time  he  was  displaced  by  a 
senior  brakeman.  On  Sunday,  January  20,  the  lay-over  day,  he  expressed  his 
desire  to  work  on  a log  run  out  of  Eau  Claire,  Wis.,  and  went  out  on  said  run 
Monday,  January  21. 

Brakeman  Hughes  was  ready  for  service  during  the  entire  month,  and  made 
a claim  for  100  miles  at  way-freight  rate  on  account  of  the  run  having  been 
annulled  January  1. 

The  organization  contends  that,  in  view  of  the  fact  that  Brakeman  Hughes 
was  regularly  assigned  to  way-freight  runs  Nos.  67  and  68  until  and  including 
January  19,  that  he  was  regularly  assigned  on  the  log  train  out  of  Eau  Claire 
the  balance  of  the  month,  and  that  he  lost  no  time  on  his  own  account,  he 
is  entitled  to  compensation  claimed  for  January  1 under  Article  VII  of  Supple- 
ment 25  to  General  Order  No.  27. 

Carrier's  position. — Mr.  Hughes  was  assigned  to  the  way  freight  and  was  on 
same  from  January  1 until  January  20,  inclusive,  when  of  his  own  accord  he 
desired  to  give  up  the  run  and  go  on  a log  run,  which  was  permitted.  This, 
in  our  opinion,  results  in  his  not  being  entitled  to  the  guaranty  for  January 
1,  in  that  he  did  not  remain  on,  or  ready  for,  service  on  the  way  freight  the 
entire  month,  but  left  same  of  his  own  accord,  which  would  be  equivalent  to 
laying  off  of  his  own  accord. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


[No.  3574] 


DECISIONS 


955 


DECISION  NO.  3573.— DOCKET  4166 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question . — Claim  of  William  O’Connell,  freight  brakeman,  north- 
ern division,  for  a minimum  day  at  the  way-freight  rate,  January  1, 
1924,  as  per  Article  VII  of  Supplement  25  to  General  Order  No.  27. 
Statement . — The  following  is  quoted  from  the  submission : 

Employees'  position. — For  some  time  prior  to  January  1,  1924,  Brakeman 
O’Connell  had  been  working  on  trains  Nos.  67  and  68  between  Hudson  and 
Spooner,  Wis.  During  this  time  these  trains  were  operated  with  three  crews. 
Trains  Nos.  67  and  68  did  not  run  January  1,  1924,  and,  effective  January  2, 
1924,  one  crewT  was  dispensed  with,  leaving  two  crews  assigned  to  these  runs. 

Brakeman  O’Connell  remained  on  these  runs  until  and  including  January  5, 
1924,  and  on  the  following  day,  which  was  a lay-over  day  for  the  men  on 
these  runs,  he  accepted  a car  in  pool-freight  service,  where  he  remained  during 
the  balance  of  the  month.  He  submitted  a time  slip  for  100  miles  at  way- 
freight  rate  to  cover  January  1,  in  accordance  with  Article  VII  of  Supplement 
25  to  General  Order  No.  27,  and  this  was  declined. 

In  view  of  the  fact  that  Brakeman  O’Connell  was  regularly  assigned  to 
way-freight  service  until  and  including  January  5,  1924,  and  was  regularly 
assigned  in  pool-freight  service  during  the  remainder  of  the  month,  the  or- 
ganization contends  that  he  is  entitled  to  pay  for  January  1 as  claimed. 

Carrier's  position. — Brakeman  O’Connell  was  assigned  to  the  way  freight, 
and  remained  on  same  from  January  1 until  January  5,  when,  of  his  own 
accord,  he  desired  to  give  up  the  run  and  go  on  a chain  gang,  which  change 
was  permitted.  This,  in  our  opinion,  results  in  his  not  being  entitled  to  the 
guaranty  for  January  1 in  that  he  did  not  remain  in,  or  ready  for,  service 
on  the  way  freight  the  entire  month,  but  left  same  of  his  own  accord,  which 
would  be  equivalent  to  laying  off  of  his  own  accord. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3574.— DOCKET  4167 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  D.  L.  Williams,  freight  brakeman,  western 
division,  for  minimum  day  at  the  way-freight  rate  of  pay,  December 
21,  1923,  in  accordance  with  Article  VII  of  Supplement  25  to 
General  Order  No.  27. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Brakeman  Williams  arrived  at  Western  Avenue  in 
pool-freight  service  November  30,  1923,  and  was  displaced  by  a senior  brake- 
man.  The  carrier  failed  to  advise  Mr.  Williams  that  he  would  be  displaced 
until  the  afternoon  of  December  1,  at  which  time  Mr.  Williams  requested  that 
he  be  placed  on  train  No.  21  out  of  Western  Avenue.  He  went  put  on  this  run 
on  the  morning  of  December  3,  and  remained  on  this  way-freight  run  the 
remainder  of  the  month.  The  crew  with  which  Mr.  Williams  was  assigned 
did  not  work  on  December  21,  and  Mr.  Williams  was  denied  pay  for  the  day, 
the  carrier  alleging  that  he  was  not  ready  for  service  the  entire  month  on  the 
way  freight  and  that  the  guaranty  did  not  apply. 
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The  organization  contends  that  Article  VII  of  Supplement  25  to  General 
Order  No.  27  clearly  entitles  Mr.  Williams  to  compensation  for  the  day  lost, 
December  21,  1923 ; that  when  Mr.  Williams  was  displaced  from  his  regular 
pool-freight  car  on  November  30,  he  should  have  been  advised  by  the  carrier, 
in  which  case  he  would  have  been  permitted  to  go  out  on  local  train  No.  21 
on  December  1,  as  Mr.  Williams’s  seniority  entitled  him  to  work  on  this  local 
train  during  the  entire  month  of  December,  1923 ; and  that  as  he  was  ready 
for  service  the  entire  month  and  lost  no  time  except  the  time  lost  on  account 
of  the  negligence  of  the  carrier,  it  is  held  that  he  is  entitled  to  compensation 
as  claimed.  Article  VII  of  Supplement  25  reads  as  follows : 

“(a)  Regularly  assigned  way-freight,  wreck,  work,  and  construction  train- 
men who  are  ready  for  service  the  entire  month  and  who  do  not  lay  off  of 
their  own  accord  will  be  guaranteed  not  less  than  100  miles,  or  eight  hours, 
for  each  calendar  working  day,  exclusive  of  overtime  (this  to  include  legal 
holidays).  If,  through  act  of  providence  it  is  impossible  to  perform  regular 
service,  guaranty  does  not  apply. 

“(&)  Crews  may  also  be  used  in  any  other  service  to  complete  guaranty  when 
for  any  reason  regular  assignment  is  discontinued,  but  such  service  shall  be 
paid  for  at  schedule  rates  unless  earnings  from  such  rates  would  be  less  per 
day  than  would  have  been  earned  in  regular  assignment.” 

Carrier’s  position. — Mr.  Williams  was  in  the  chain  gang  arriving  at  Western 
Avenue  Friday,  November  30,  and  stood  to  come  out  on  train  No.  17  Saturday, 
December  1,  at  8.50  p.  m.  On  December  1 at  11.55  a m.  Mr.  Protexter  wired 
Mr.  St.  James  as  follows:  “Please  place  me  on  No.  17  to-night.”  As  this  was 
exercising  Mr.  Protexter’s  seniority  rights,  Mr.  St.  James  made  the  change; 
and  while  there  is  no  rule  requiring  the  carrier  to  notify  Mr.  Williams  when 
he  is  displaced  by  another  man  exercising  his  seniority  rights,  it  appears  that 
he  was  notified,  and  in  the  afternoon  of  the  same  day,  Saturday,  December  1, 
he  requested  to  be  placed  on  train  No.  21,  the  way  freight.  This  was  Saturday, 
and  train  No.  21  of  that  day  had,  of  course,  gone  out  that  morning,  and  Mr. 
Williams  was  not  available  for  train  No.  21  on  that  account,  but  his  request 
was  granted  and  he  was  placed  on  the  way  freight  to  go  out  Monday  morning, 
December  3. 

As  to  the  claim  for  the  day,  December  21,  it  is  stated  that  on  December  20 
train  No.  22’s  way-freight  crew,  of  which  Mr.  Williams  was  a part,  arrived 
too  late  to  get  the  required  legal  rest  and  to  go  out  on  train  No.  21,  way 
freight,  the  next  morning,  December  21,  so  the  chain-gang  crew  was  used. 

Mr.  Williams,  not  having  made  application  for  way-freight  train  No.  21 
until  after  it  had  gone  out  that  day,  whereby  he  did  not  work  on  December  21, 
and  not  having  had  the  required  legal  rest  to  go  out  on  the  way  freight  on  the 
21st,  was  not  available  the  entire  month,  and  the  claim  was  denied. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3575.— DOCKET  4168 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  E.  E.  Garnett,  Altoona,  Wis.,  yardman,  for  a 
minimum  day  at  the  yard  helper’s  rate,  June  23,  1923,  on  account  of 
having  been  held  off  his  regular  assignment  as  helper  from  4 p.  m. 
to  midnight  to  work  as  foreman  from  midnight  to  8 a.  m.  June  24, 
1923,  while  other  foremen  were  available. 

Statement'. — The  following  is  quoted  from  the  submission: 

Employees'  position. — Yardman  Garnett  was  regularly  assigned  as  helper 
on  the  4 p.  m.  to  midnight  job.  On  June  23,  1923,  he  was  held  off  his  assignment 
and  used  as  a foreman  from  12  midnight  to  8 a.  m.  June  24,  thereby  losing  the 
23d.  There  were  other  foremen  who  could  have  been  used  on  this  job  without 
1 laving  lost  time. 
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The  organization  contends  that  paragraph  (&),  Article  XXIII  of  the  yard 
schedule  entitles  Yardman  Garnett  to  work  on  his  assignment  June  23,  1923, 
and  that  being  deprived  of  his  right  by  an  act  of  the  carrier  entitles  him  to 
compensation  as  claimed.  Paragraph  (6)  of  Article  XXIII  reads  as  follows: 

“(&)  The  right  to  preference  of  work  and  promotion  will  he  governed  by 
seniority  in  service,  merit  and  ability  being  equal.  Extra  yardmen  will  be 
allowed  to  exercise  their  seniority  rights  only  once  in  any  24-hour  period, 
provided  other  extra  men  are  available ; the  24-hour  period  shall  begin  at  12 

o’clock  midnight.”  _ _ . ... 

Carrier's  position—  On  June  24,  1923,  a yard  foreman  was  needed  on  a shift 
beginning  work  at  midnight.  All  available  foremen  senior  to  Mr.  Garnett 
were  exercising  their  seniority  to  work  as  helpers  on  the  shifts  8 a.  m.  to  4 p.  m. 
and  4 p.  m.  to  12  midnight.  Mr.  Garnett  being  the  youngest  available  foreman 
was  promoted  to  the  vacancy.  . . . 

This  was  in  accordance  with  the  understanding  reached  m 191J,  at  wnicn 
time  Assistant  Superintendent  Gorman  held  a meeting  with  the  yardmen 
relative  to  a new  yardmen's  schedule  because  of  the  employees  interpreting 
Article  XXIII  to  mean  that  foremen  could  exercise  their  seniority  rights  to 
positions  of  helpers  as  it  was  preference  work,  thereby  leaving  the  carrier  with 
no  qualified  foremen  to  use  in  an  emergency. 

The  question  was  asked  by  Mr.  Gorman  as  to  whether  foremen  would  be 
entitled  to  preference  positions  as  helpers,  and  if  each  foreman  procured  a 
position  as  helper,  according  to  his  seniority  rights,  who  would  be  used  as  fore- 
men to  do  extra  work.  It  was  agreed  that  under  those  conditions  the  youngest 
qualified  foreman  on  the  list  who  was  working  as  a helper,  or  who  was  on  the 
extra  board,  would  be  forced  to  take  such  foreman’s  work.  Mr.  Garnett  was 
the  youngest  qualified  foreman.  No  other  foremen  were  working  as  helpers 
on  the  shift  beginning  at  midnight,  and  Mr.  Garnett  was  used  in  accordance 
with  the  opinion  expressed  at  the  conference,  which  has  been  the  practice  on 
that  divis  on  since  1919. 

Article  XXIII  was  intended  to  insure  men  their  seniority  rights  in  prefer- 
ence work  as  helpers  or  as  foremen,  merit  and  ability  being  equal,  and  does 
not  deny  the  carrier  the  privilege  of  assigning  qualified  helpers  to  temporary 
service  as  engine  foremen.  On  the  date  in  question  it  was  necessary  to  assign 
Mr.  Garnett  as  foreman  to  protect  the  carrier’s  service  requirements.  He  was 
the  only  available  man,  and,  in  compliance  writh  the  agreement,  he  was  pro- 
moted and  used  because  of  the  necessity  arising  which  required  a foreman  for 
this  engine. 

Article  XXI  reads  as  follows: 

“ Rest  period. — Regular  yardmen  required  to  work  16  hours  will  resume 
work  when  their  rest  period  is  up  under  the  Federal  law  and  then  be  per- 
mitted to  work  eight  hours,  or  paid  therefor.” 

To  have  used  Mr.  Garnett  on  his  regular  assignment  from  4 p.  m.  to  mid- 
night as  a helper,  and  then  to  have  required  him  to  continue  from  midnight 
to  8 a.  m.  as  a foreman,  wTould  have  amounted  to  16  hours’  continuous  work, 
after  which  he  would  have  been  required  by  law  to  take  10  hours’  rest,  so 
that  he  would  not  have  been  available  for  his  regular  assignment  as  helper  at 
4 p.  m.,  but,  if  not  continued  as  foreman,  he  would  have  gone  under  pay  at 
6 p.  m.,  at  which  time  no  crew  started,  and  he  could  not  have  been  used. 

Under  the  circumstances  in  this  case,  the  carrier  should  not  be  penalized 
because  of  promoting  Mr.  Garnett  to  the  vacancy.  The  claim  was  denied. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3576.— DOCKET  4169 

Chicago,  III.,  Mag  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  George  Cole,  Altoona,  Wis.,  yardman,  for  a 
minimum  day  at  the  yard  helpers’  rate,  June  22,  1923,  on  account  of 
having  been  held  off  his  regular  assignment  as  helper  from  4 p.  m. 
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to  midnight  to  work  as  a foreman  from  midnight  to  8 a.m.,  June  23, 
1923,  while  other  foremen  were  available. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Yardman  Cole  was  regularly  assigned  as  helper  on  the 
4 p.  m.  to  midnight  job.  On  June  22,  1923,  he  was  held  off  his  assignment 
and  was  used  as  a foreman  from  midnight  to  8 a.  in.,  June  23,  thereby  losing 
the  22d.  There  were  other  foremen  who  could  have  been  used  on  this  job 
without  having  lost  time. 

The  organization  contends  that  paragraph  (&),  Article  XXIII,  of  the  yard 
schedule  entitles  Yardman  Cole  to  work  on  his  assignment  June  22,  1923,  and 
that  being  deprived  of  this  right  by  an  act  of  the  carrier  entitled  him  to  com- 
pensation as  claimed.  Paragraph  (6)  of  Article  XXIII  reads  as  follows : 

“(&)  The  right  to  preference  of  work  and  promotion  will  be  governed  by 
seniority  in  service,  merit  and  ability  being  equal.  Extra  yardmen  will  be 
allowed  to  exercise  their  seniority  rights  only  once  in  any  24-hour  period, 
provided  other  extra  men  are  available ; the  24-hour  period  shall  begin  at  12 
midnight.” 

Carrier's  position .- — On  June  23,  1923,  a yard  foreman  was  needed  on  a shift 
beginning  work  at  midnight.  All  available  foremen  senior  to  Mr.  Cole  were  exer- 
cising their  seniority  to  work  as  helpers  on  shifts  8 a.  m.  to  4 p.  m.  and  4 
p.  m.  to  12  midnight.  Mr.  Cole  being  the  youngest  available  foreman  was  pro- 
moted to  the  vacancy. 

This  was  in  accordance  with  the  understanding  reached  in  1919,  at  which 
time  Assistant  Superintendent  Gorman  held  a meeting  with  the  yardmen  rela- 
tive to  a new  yardmen’s  schedule  because  of  the  employees’  interpreting 
Article  XXIII  to  mean  that  foremen  could  exercise  their  seniority  rights  to 
positions  of  helpers,  as  it  was  preference  work,  thereby  leaving  the  carrier  with 
no  qualified  foremen  to  use  in  an  emergency. 

The  question  was  asked  by  Mr.  Gorman  as  to  whether  foremen  would  be 
entitled  to  preference  positions  as  helpers,  and  if  each  foreman  procured  a 
position  as  helper,  according  to  his  seniority  rights,  wTho  would  be  used  as 
foremen  to  do  extra  work.  It  was  agreed  that  under  those  conditions  the 
youngest  qualified  foreman  on  the  list  who  was  working  as  a helper,  or  who 
was  on  the  extra  board,  would  be  forced  to  take  such  foremen’s  work.  Mr. 
Cole  was  the  youngest  qualified  foreman.  No  other  foremen  were  working  as 
helpers  on  the  shift  beginning  at  midnight,  and  Mr.  Cole  was  used  in  accord- 
ance with  the  opinion  expressed  at  the  conference,  which  has  been  the  practice 
on  that  division  since  1919. 

Article  XXIII  was  intended  to  insure  men  their  seniority  rights  in  preference 
work  as  helpers  or  as  foremen,  merit  and  ability  being  equal,  and  does  not 
deny  the  carrier  the  privilege  of  assigning  qualified  helpers  to  temporary 
service  as  engine  foremen.  On  the  date  in  question  it  was  necessary  to  assign 
Mr.  Cole  as  foreman  to  protect  the  carrier’s  service  requirements.  He  was  the 
only  available  man,  and,  in  compliance  with  the  agreement,  he  was  promoted 
and  used  because  of  the  necessity  arising  which  required  a foreman  for  this 
engine. 

Article  XXI  reads  as  follows : 

“ Rest  period. — Regular  yardmen  required  to  work  16  hours  will  resume 
work  when  their  rest  period  is  up  under  the  Federal  law  and  then  be  per- 
mitted to  work  eight  hours,  or  paid  therefor.” 

To  have  used  Mr.  Cole  on  his  regular  assignment  from  4 p.  m.  to  midnight 
as  a helper,  and  then  to  have  required  him  to  continue  from  midnight  to 
8 a.  m.  as  a foreman,  would  have  amounted  to  16  hours’  continuous  work, 
after  which  he  would  have  been  required  by  law  to  take  10  hours’  rest,  so 
that  he  would  not  have  been  available  for  his  regular  assignment  as  helper 
at  4 p.  m.,  but,  if  not  continued  as  foreman,  he  would  have  gone  under  pay  at 
6 p.  m.,  at  which  time  no  crew  started,  and  he  could  not  have  been  used. 

Under  the  circumstances  in  this  case  the  carrier  should  not  be  penalized 
because  of  promoting  Mr.  Cole  to  the  vacancy.  The  claim  was  denied. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3577.— DOCKET  4170 

Chicago , III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  R.  H.  Protexter,  freight  brakeman,  western 
division,  for  125  straight  miles  and  68  overtime  miles  on  account  of 
not  having  been  called  on  October  28,  1923,  for  Conductor  Rasey’s 
car  in  the  chain  gang. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Brakeman  Protexter,  assigned  with  Conductor 
Rasey  in  pool-freight  service,  arrived  at  Western  Avenue  on  October  27,  1923. 
His  crew  was  ordered  for  3.30  a.  m.,  October  28,  1923,  and  he  was  not  called. 

Employees’  position. — When  Brakeman  Protexter,  assigned  with  Conductor 
Rasey  in  pool-freight  service,  arrived  at  Western  Avenue,  St.  Paul,  Minn.,  on 
October  27,  1923,  he  discovered  that  his  telephone  was  out  of  order  and  could 
not  be  used  for  calling  him.  At  about  7.30  p.  in.,  October  27,  he  called  the 
carrier’s  yard  office  at  Western  Avenue,  advised  the  clerk  that  the  telephone 
was  out  of  order,  and  suggested  that  in  the  event  he  (Protexter)  was  needed 
for  service  before  the  telephone  was  repaired  a messenger  be  sent  to  call  him 
and  he  would  stand  the  expense.  Brakeman  Protexter  lived  about  18  blocks 
from  the  Western  Avenue  yard  office,  but  Mr.  Gallagher,  the  clerk,  concurred 
in  this  suggestion. 

Mr.  Protexter’s  crew  was  ordered  for  3.30  a.  in.,  October  28,  1923.  He  was 
not  called,  but  an  extra  man  was  used  in  his  place.  On  this  trip  the  crew 
ran  125  miles,  consuming  15  hours  and  25  minutes. 

Brakeman  Protexter  was  a regular  man  assigned  to  a pool-freight  car,  and 
was  entitled,  in  accordance  with  his  seniority,  to  accompany  the  crew  on  the 
trip  in  question.  His  telephone  was  out  of  order,  but  he  had  advised  the 
carrier  of  the  fact  and  had  arranged  for  the  carrier  to  send  a special  messenger 
after  him  at  his  expense.  In  this  connection  the  carrier  failed  to  carry  out 
the  arrangement  made  with  Brakeman  Protexter  and  is  clearly  responsible 
for  the  loss  sustained  by  him,  for  this  reason  Brakeman  Protexter  should  be 
paid  for  the  time  lost  as  claimed. 

Carrier’s  position. — Brakeman  Protexter  lives  two  and  one-half  miles  from 
the  Western  Avenue  yard  office,  from  which  point  the  men  are  called. 

The  schedule  contains  rules  which  are  all  that  apply  in  this  case,  and 
which  read  as  follows : 

“Article  IV 

“ Sec.  1.  All  crews  not  assigned  to  regular  runs  will  run  first-in  first-out 

“ Sec.  9.  A book  shall  be  kept  at  certain  terminal  stations  showing  the  names 
of  conductors  and  brakemen  and  their  residence.  Men  residing  within  a 
radius  of  1 mile  of  the  office  at  such  terminal  will  be  called  as  nearly  as 
possible  1 hour  and  30  minutes  before  leaving  time  of  their  train,  or  earlier, 
if  they  desire,  by  notifying  caller.” 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3578.— DOCKET  4171 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  E.  J.  Forde,  eastern  division  passenger  brake- 
man,  for  time  lost  June  14,  15,  and  16,  1923,  attending  an  investiga- 
tion held  in  Mr.  Strout’s  office  at  Eau  Claire,  Wis. 
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Opinion. — In  the  opinion  of  the  board,  the  evidence  in  the  case 
fairly  sustains  the  discipline  administered. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3579.— DOCKET  4172 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  George  Cole,  Altoona,  Wis.,  yardman,  for  a 
minimum  day  at  the  yard  helper’s  rate,  April  7,  1923,  on  account  of 
having  been  held  off  his  regular  assignment  from  4 p.  m.  to  midnight 
as  a helper,  to  work  from  midnight  to  8 a.  m.  as  a foreman,  while 
other  foremen  were  available. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — A yard  foreman  was  needed  on  the  shift  beginning 
at  midnight. 

Helper  Cole  on  the  assignment  from  4 p.  m.  to  midnight  was  held  off  his 
regular  assignment  to  take  the  foreman’s  place  from  midnight  to  8 a.  m. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3580.— DOCKET  4173 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Don  O’Leary,  Marshfield,  Wis.,  yardman, 
eastern  division,  for  a minimum  day  as  helper,  December  2,  1922,  on 
account  of  not  having  been  notified  that  his  assignment  was  not  going 
to  work  on  the  date  in  question. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Mr.  O’Leary’s  assignment  is  from  7 p.  m.  to  3 a.  m. 
daily,  except  Sunday,  at  Marshfield  yard.  He  was  not  worked  on  December 
2,  1922. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3581.— DOCKET  4175 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  IT.  Cardinal,  Altoona,  Wis.,  yardman,  for 
a minimum  day  at  the  yard  helpers’  rate  of  pay,  May  7,  1923,  on  ac- 
count of  not  having  been  called  to  work  on  the  assignment  8 a.  m. 
to  4 p.  m. 


[No.  3582] 


DECISIONS 


961 


Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Mr.  Cardinal  was  filling  a vacancy  on  the  4 p.  m. 
to  midnight  shift  in  place  of  a regular  man,  May  3,  4,  5,  and  6,  and  he  was 
not  called  for  a vacancy  on  the  8 a.  m.  to  4 p.  m.  shift  on  the  7th. 

Employees''  position. — On  May  6,  1923,  Yardman  Cardinal,  an  extra  man, 
worked  from  4 p.  m.  to  midnight.  He  had  eight  hour’s  rest  and  was  available 
for  service  on  the  vacancy  from  8 a.  m.  to  4 p.  in.,  May  7.  A brakeman  was 
called  and  used  on  the  8 a.  m.  assignment,  and  Yardman  Cardinal  lost  the 
day. 

The  organization  contends  that  Yardman  Cardinal  was  available  for  serv- 
ice on  the  8 a.  m.  engine,  May  7,  1923,  and  that  the  carrier  violated  paragraph 
(6)  of  Article  XXIII,  and  paragraph  (6)  of  Article  XXXV  of  the  yard 
schedule  by  denying  Yardman  Cardinal  the  right  to  work  on  said  assignment 
and  using  a brakeman  who  holds  no  rights  in  yard  service  to  fill  the  vacancy. 

The  rules  referred  to  read  as  follows : 

“Article  XXIII  (6).  The  right  to  preference  of  work  and  promotion  will 
be  governed  by  seniority  in  service,  merit  and  ability  being  equal.  Extra  yard- 
men will  be  allowed  to  exercise  their  seniority  rights  only  once  in  any  24-hour 
period,  provided  other  extra  men  are  available ; the  24-hour  period  shall  begin 
at  12  o’clock  midnight. 

“Article  XXXV  (&).  Crew  board  will  be  marked  once  each  day,  and  extra 
men  will  be  called  according  to  seniority.” 

Carrier's  position. — Yardman  Cardinal  had  been  on  the  extra  board  at 
Altoona.  An  extra  engine  was  put  on  from  4 p.  m.  to  12  midnight,  and  Yard- 
man Cardinal  worked  with  this  engine  May  3,  4,  5,  and  6.  At  the  time 
the  board  was  marked  up  at  4 p.  m.  on  May  6 for  the  7th,  he  was  continued 
on  this  engine ; there  was  no  change  expected,  and  the  men  were  so  notified. 

At  8 a.  m.  on  May  7 a vacancy  occurred  on  the  8 a.  m.  to  4 p.  m.  shift.  As 
Yardman  Cardinal  was  assigned  to  work  on  the  4 p.  m.  shift,  he  was  not  con- 
sidered as  an  extra  man  available  for  the  vacancy  on  the  8 a.  m.  shift,  and 
there  being  no  extra  yardman  available,  a brakeman  was  called  for  the 
8 a.  m.  shift.  Between  12  noon  and  1 p.  m.,  May  7,  the  regular  man  on  the 
4 p.  m.  to  midnight  shift  reported  for  work,  and  this  displaced  Yardman 
Cardinal,  leaving  him  without  work  for  May  7. 

While  Yardman  Cardinal  was  filling  the  vacancy  on  the  4 p.  m.  to  midnight 
shift  in  place  of  a regular  man  May  3,  4,  5,  and  6,  he  was  not  on  the  extra 
board  as  he  was  working  regularly  with  that  engine,  pending  the  return  of 
the  regular  man  or  the  discontinuance  of  the  engine. 

The  employees  referred  to  paragraph  (&),  Article  XXXV  of  the  schedule. 

This  case  is  being  handled  in  accordance  with  a mutual  agreement  with  the 
employees  at  Altoona  that  the  crew  board  be  marked  up  each  day  at  4 p.  m. 
This  was  done  on  May  6 and  Yardman  Cardinal  was  lined  up  to  work  with 
the  same  engine  on  the  7th.  Being  assigned  to  this  engine  he  was  not  an 
extra  man  as  far  as  the  extra  board  was  concerned,  and  did  not  become 
so  until  he  was  displaced  |^y  the  regular  man  reporting  for  the  job  at  noon. 
Not  having  knowledge  that  the  regular  man  was  going  to  report  at  noon,  and 
not  anticipating  that  he  would  do  so,  the  carrier  could  not  place  Yardman 
Cardinal  on  the  8 a.  m.  to  4 p.  m.  vacancy  that  day.  The  carrier  is  not  at 
fault  in  that  the  regular  man’s  returning  to  work  as  he  did  caused  Yardman 
Cardinal  to  lose  the  day.  We  do  not  feel  that  we  should  be  required  to  pay 
the  day  claimed. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3582.— DOCKET  4176 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  A.  T.  Bland,  conductor,  western  division,  for 
the  switch-train  rate  of  pay  while  he  was  used  as  a pilot  on  the  helper 
engine  at  Mankato,  Minn. 
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Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Bland  was  called  to  work  as  pilot  on  an 
exclusive  helper  engine  at  Mankato,  June  18,  1922. 

Employees'  position. — The  switch-train  rate  of  pay  has  been  paid  to  con- 
ductors running  this  job  on  different  occasions  prior  to  this  time.  The  car- 
rier allowed  Conductor  Bland  the  through-freight  rate. 

.In  view  of  the  fact  that  the  switch-train  rate  has  always  been  paid  on  this 
job,  the  organization  contends  that  the  claim  of  Conductor  Bland  should 
be  sustained  and  that  the  carrier  should  continue  to  pay  the  switch-train  rate 
for  this  service. 

Carrier's  position. — The  switch-train  rate  was  claimed,  based  on  the  state- 
ment that  Conductor  Gurney  worked  on  the  same  job  October,  1919,  to  Febru- 
ary, 1920,  and  Conductor  Throdahl  from  October  24  to  November  29,  1917, 
January  6 to  January  28,  1918,  and  March  1 to  March  5,  1918,  during  which 
time  they  were  paid  the  switch-train  rate. 

These  employees — namely,  Conductors  Gurney  and  Throdahl — during  the 
time  used  were  put  on  with  a full  crew  to  help  trains  and  to  work  in  the 
yard  when  not  helping  trains,  for  which  reason  they  were  paid  switch-train 
rates  of  pay. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3583.— DOCKET  4174 

Chicago , III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  B.  W.  Corrigan,  conductor,  eastern  division, 
for  200  miles  for  services  rendered  January  19,  1923,  and  200  miles 
on  March  30, 1923.  He  was  allowed  100  miles  on  each  day,  and  there- 
fore the  claim  is  made  for  an  additional  100  miles  on  each  date. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Conductor  Corrigan,  regularly  assigned  to  a 
branch  run  between  Menomonie  City  and  Menominie  Junction,  Wis.,  was  re- 
quired to  take  an  engine  to  the  main-line  division  terminal  at  Altoona,  Wis., 
get  another  engine,  and  then  return  and  complete  his  day’s  assignment. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3584.— DOCKET  4178 

Chicago,  III.,  May  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Mankato,  Minn.,  yardmen  that  Article  XI 
of  the  yard  schedule  has  been  violated  by  using  a road  crew  to  switch 
in  the  Mankato  yard  when  yardmen  were  available;  claim  is  made 
by  the  three  oldest  extra  men  for  a minimum  day  November  20,  21, 
22,  23,  24,  and  26,  1923,  on  which  dates  the  road  crew  worked  in  the 
yard. 
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Opinion . — Evidence  submitted  indicates  that  the  Mankato-Kasota 
switch  run  has  been  performing  industrial  switching  at  Mankato  for 
15  years,  except  at  intervals  when  business  justified  an  additional 
yard  engine  at  this  point. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3585.— DOCKET  4179 

Chicago,  III.,  Mag  19,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Marshfield,  Wis.,  yardmen  for  an  amount  of 
money  equal  to  the  difference  between  what  they  were  allowed  and 
what  they  were  entitled  to  for  service  rendered  outside  of  the  yard 
limits,  from  June  14  up  to  and  including  June  27,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Yard  engines  were  required  to  go  to  Granton, 
Wis.,  15.5  miles,  for  the  purpose  of  getting  water  and  then  return  to  Marshfield.* 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees 
should  have  been  paid  for  this  service  as  follows : When  trips  were 
made  in  advance  of  and  subsequent  to  regular  assignment,  100  miles 
at  road  rates ; when  trips  were  made  during  hours  of  regular  assign- 
ment, miles  or  hours,  whichever  was  the  greater,  with  a minimum  of 
one  hour,  in  addition  to  the  regular  yard  pay,  and  without  deduc- 
tion therefrom  for  the  time  consumed  in  said  service. 


DECISION  NO.  3586.— DOCKET  4646 

Chicago,  III,  May  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Union  Pacific  Railroad  Co. 

Question. — Dispute  in  connection  with  the  application  of  Decision 
No.  3153  (VI,  R.  L.  B.  485). 

Statement. — The  organizations  involved  in  this  controversy  are  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees,  hereinafter  referred  to  as  the 
brotherhood,  and  the  Clerical  Employees’  Association,  Union  Pacific 
Railroad  Co.  and  St.  Joseph  & Grand  Island  Railway  Co.,  herein- 
after referred  to  as  the  association. 

On  March  19,  1925,  the  Railroad  Labor  Board  promulgated  Deci- 
sion No.  3153  (Docket  4646)  in.  a dispute  between  this  carrier  and 
the  brotherhood  on  the  question  of  who  should  be  the  authorized 
representatives  of  the  clerical  employees  of  this  carrier.  The  opinion 
and  decision  contained  therein  are  quoted  as  follows : 

Opinion. — Generally  it  is  the  opinion  of  the  board  that  the  only  fair  way 
to  decide  a dispute  on  the  question  of  representation  of  employees  is  an 
election  by  secret  ballot  in  the  manner  prescribed  in  Decisions  Nos.  218  and 
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220  and  addenda  thereto.  With  this  in  mind,  in  deciding  disputes  as  to 
whether  or  not  there  should  be  an  election,  the  board  has  directed  that  elec- 
tions be  held  upon  a reasonable  showing  that  the  employees  desire  a change. 

It  appears  that  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  requested  a revision  of  agreement 
in  July,  1924,  less  than  eight  months  after  the  representation  question  had 
been  decided,  and  negotiations  had  not  been  held  when  the  carrier  requested 
another  election. 

The  board  is  of  the  opinion  that  there  is  no  necessity  for  a representation 
election  unless  there  is  a reasonable  presumption  that  a majority  of  the  em- 
ployees desire  a change.  The  evidence  in  the  present  case  does  not  create  such 
presumption. 

The  board  does  not  confirm  the  contention  of  the  employees  that  an  elec- 
tion once  held  definitely  and  for  all  time  settles  the  question  of  representation. 

Decision. — Under  the  facts  and  circumstances  in  this  particular  case  the 
Railroad  Labor  Board  decides  that  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  is  the  duly 
authorized  representative  of  the  class  of  employees  concerned  and  declines 
to  order  an  election  upon  the  evidence  submitted. 

On  April  8,  1925,  following  the  receipt  of  Decision  No.  3153,  the 
carrier  wrote  the  brotherhood  as  follows: 

Referring  to  the  last  paragraph  of  your  letter,  February  7,  File  C-49-A,  in 
which  you  expressed  a willingness  to  a joint  conference  to  arrange  the  details 
,of  a ballot,  under  protest,  indicating  the  basis  of  your  protest  was  that  the 
election'  held  December,  1923,  definitely  settled  the  question  involved. 

As  the  United  States  Railroad  Labor  Board  in  its  Decision  No.  3153  did  not 
sustain  your  contention,  you  are  advised  that  owing  to  the  insistent  demands 
of  the  Clerical  Employees’  Association  a conference  will  be  held  in  this  office 
10  a.  m.,  Saturday,  April  11,  1925,  for  the  purpose  of  arranging  the  necessary 
details  for  spreading  a ballot,  and  it  being  the  desire  of  the  management  that 
both  contending  organizations  be  represented  at  the  conference  you  are  respect- 
fully requested  to  be  present. 

Please  advise. 

The  conference  was  held  and  an  effort  made  to  reach  an  agree- 
ment as  to  the  manner  of  conducting  an  election,  but  a dis- 
agreement arose  in  regard  to  what  employees  should  participate  in 
the  election.  The  disagreement  was  whether  employees  in  system 
offices  excepted  from  the  existing  agreement  with  the  brotherhood 
should  vote,  the  carrier  and  the  association  contending  that  they 
should,  the  brotherhood  contending  that  they  should  not.  The 
carrier  notified  the  brotherhood  that  it  intended  to  conduct  the  elec- 
tion and  requested  the  brotherhood  to  arrange  to  be  represented  in 
the  counting  and  tabulation  of  the  ballots.  The  brotherhood  agreed 
to  be  so  represented,  with  the  understanding  that  it  was  doing  so 
under  protest.  The  carrier  ruled  that  in  order  to  be  represented  at 
the  counting  and  tabulation  of  the  ballots  the  brotherhood  must 
agree  to  abide  by  the  election,  which  proposal  was  declined.  Mean- 
while the  carrier  proceeded  with  the  election,  ballots  being  dis- 
tributed with  a circular  of  instructions  under  date  of  April  14,  1925. 
The  ballots  were  returnable  to  a lock  box  in  the  post  office  at  Omaha, 
Nebr.,  and  the  election  was  to  close  May  1,  1925. 

On  April  IT,  1925,  the  brotherhood  requested  the  Railroad  Labor 
Board  to  assume  jurisdiction  of  the  dispute  under  section  313,  Title 
III,  of  the  transportation  act,  1920,  and  on  April  24,  1925,  the  board 
notified  the  carrier  and  the  brotherhood  as  follows : 

The  board  assumes  jurisdiction  of  dispute  in  Docket  4646  as  to  right  of 
carrier  to  conduct  an  election  at  this  time  for  clerical  employees  embraced  in 
Decision  No.  3153  and  in  connection  with  allegation  of  clerks’  organization 
that  carrier  is  undertaking  to  hold  an  election  in  violation  of  Decision  No. 
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3153.  Hearing  is  set  for  10  a.  m.,  daylight-saving  time,  April  28,  and  pending 
hearing  and  decision  thereon  the  carrier  is  directed  to  desist  from  any  and  all 
activities  of  every  kind  and  character  in  relation  to  the  holding  of  an  election 
for  the  purpose  of  determining  representation  of  the  employees  involved  in 
this  dispute.  By  order  of  the  board. 

Hearing  was  conducted  by  the  board  on  April  28,  1925,  and,  subse- 
quently, upon  request  of  the  board,  the  ballots  were  forwarded  from 
the  post  office  at  Omaha,  Nebr.,  to  the  office  of  the  Railroad  Labor 
Board  at  Chicago,  111.,  and  were  counted  by  the  election  board  ap- 
pointed by  the  carrier,  assisted  by  representatives  of  the  association, 
in  the  presence  of  representatives  of  the  board. 

The  employees  contend  that  the  carrier’s  action  in  conducting 
this  election  is  in  violation  of  Decision  No.  3153,  inasmuch  as  the 
board  in  that  decision  declined  to  order  another  election;  also,  that 
the  election  should  not  have  been  conducted  unless  an  agreement 
was  reached  as  to  who  should  vote  or  the  question  decided  by  the 
board. 

The  carrier  contends  that  there  is  nothing  in  Decision  No.  3153 
prohibiting  an  election;  that  there  was  a doubt  as  to  whom  the  em- 
ployees desired  to  be  represented  by  and  the  only  manner  to  remove 
the  doubt  was  to  conduct  an  election ; that  the  election  was  conducted 
in  strict  accordance  with  board’s  decisions  governing  elections  and 
should  be  accepted  as  determining  the  question. 

Opinion. — The  Railroad  Labor  Board  declined  to  order  an  elec- 
tion in  Decision  No.  3153  for  the  reason  that  in  its  opinion  sufficient 
evidence  had  not  been  presented  to  create  the  presumption  that  the 
employees  desired  a change  in  representation,  and  it  was  the  intent 
of  that  decision  that  an  election  would  not  be  held  unless  or  until 
such  evidence  was  presented. 

It  appears  that  subsequent  to  the  issuance  of  the  decision,  or  on 
April  11,  1925,  a conference  was  held  and  an  effort  made  to  reach  an 
agreement  in  regard  to  an  election.  A disagreement  arose  as  to  what 
employees  should  vote,  and  this  question  should  have  been  settled 
before  the  election  was  conducted.  This  principle  is  well  estab- 
lished and  should  be  familiar  to  the  parties  to  the  present  dis- 
pute, inasmuch  as  a similar  question  was  passed  on  by  the  board  in  a 
representation  dispute  between  the  brotherhood  and  one  of  the  units 
of  the  Union  Pacific  system,  the  Los  Angeles  & Salt  Lake  Railway 
Co.,  in  Decision  No.  2048  (IV,  R.  L.  B.  774) ; also  in  a similar  dispute 
between  the  brotherhood  and  another  unit  of  the  Union  Pacific 
system,  the  Oregon,  Washington  Railroad  & Navigation  Co.,  in  De- 
cision No.  2083  (V,  R.  L.  B.  52). 

The  board  is  therefore  of  the  opinion  that  the  election  which  has 
been  conducted  can  not  be  declared  legal,  but  the  fact  that  a very 
substantial  number  of  employees  voted  for  the  association  may  be 
accepted  as  evidence  that  there  now  exists  a reasonable  presumption 
that  a majority  of  the  employees  desire  a change  in  representation. 

Decision. — The  Railroad  Labor  Board  decides  that  another  elec- 
tion by  secret  ballot  in  accordance  with  the  provisions  of  Decisions 
Nos.  218  (II,  R.  L.  B.  207)  and  220  (II,  R.  L.  B.  216)  and  addenda 
thereto,  without  coercion  by  either  party,  shall  be  conducted  to  de- 
termine who  shall  be  the  authorized  representatives  of  the  clerical 
employees  of  the  Union  Pacific  Railroad  Co. 
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Prior  to  the  election  the  parties  at  interest  shall  agree  as  to  what 
employees  are  entitled  to  participate.  If  there  is  any  dispute  on  this 
point.  Decision  No.  829  (III,  R.  L.  B.  219)  and  Interpretation  1 to 
Decision  No.  1970  (IV,  R.  L.  B.  842)  shall  be  referred  to  for  the 
basis  of  settlement,  and  if  agreement  can  not  be  so  reached  the  ques- 
tions in  dispute  shall  be  submitted  to  the  board  for  decision  before 
the  election  is  conducted. 

The  carrier  shall  refrain  from  entering  into  agreement  negotia- 
tions until  the  question  of  representation  has  been  settled  in  accord- 
ance with  this  decision. 

A conference  shall  be  held  on  or  before  June  8,  1925,  between  all 
parties  at  interest  for  the  purpose  of  arranging  the  details  of  the 
election,  and  the  board  shall  be  informed  of  the  result  when  the  elec- 
tion is  completed. 


DECISION  NO.  3587.— DOCKET  4159 

Chicago , III.,  Map  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Request  for  the  reinstatement  of  and  pay  for  time  lost 
by  S.  C.  Lush,  yardman,  who  was  dismissed  September  20,  1920. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  denied. 


DECISION  NO.  3588.— DOCKET  4180 

Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Elroy,  Wis.,  yardmen,  eastern  division,  for 
payment  in  accordance  with  Article  XX  of  Supplement  25  to  Gen- 
eral Order  No.  27,  for  helping  trains  from  Elroy  yard  to  Tunnel 
City,  Wis.,  since  December  1,  1920. 

Decision. — The  Railroad  Labor  Board  decides  that  when  yard  en- 
gines assist  trains  beyond  the  switching  limits,  paragraph  (Z>),  Ar- 
ticle XX  of  Supplement  25  to  General  Order  No.  27  applies,  but 
that  it  does  not  apply  within  the  switching  limits. 


DECISION  NO.  3589.— DOCKET  4181 

Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Request  of  Altoona,  Wis.,  yardmen  that  a letter  from 
Mr.  Nicoles,  dated  August  2,  1923,  addressed  to  T.  W.  Brown,  agent 
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at  Altoona,  be  canceled,  and  that  H.  N.  Cardinal,  yardman,  be  rein- 
stated and  paid  for  all  time  lost  since  September  2,  1923.  < 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Yardman  Cardinal,  on  the  extra  list  at  Altoona 
yard,  but  living  at  Chippewa  Falls,  Wis.,  13.3  miles  from  Altoona  yard,  was 
called  September  2 for  work  September  3 and  not  called  thereafter. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3590.— DOCKET  4182 

Chicago,  III.,  Mag  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Dispute  relative  to  protest  of  freight  brakemen  work- 
ing on  the  east  end,  western  division,  against  being  required  to  take 
care  of  the  coach  end  on  the  combination  cars  used  on  trains  Nos. 
17  and  24. 

Statement. — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Combination  cars  are  used  on  stock  runs  in  place 
of  cabooses,  and  the  employees  protest  against  being  required  to  take  care  of 
same. 

Employees'  position. — Recently  combination  cars  were  placed  on  trains  Nos. 
17  and  24  between  Western  Avenue,  St.  Paul,  Minn.,  and  St.  James,  Minn.  The 
combination  coaches  replaced  cabooses  on  the  runs  for  the  purpose  of  accom- 
modating the  large  number  of  stockmen  who  ride  on  these  trains.  The  train 
crews  use  the  baggage  end  of  the  cars  for  caboose  purposes,  keeping  their 
clothes  and  supplies  in  them,  and  have  no  use  for  the  coach  ends  of  these 
cars.  Instructions  have  been  issued  by  the  carrier  for  the  brakemen  to  clean 
these  cars,  fill  the  lamps  with  oil,  provide  coal  for  the  stoves,  and  care  for  the 
fires  before  leaving  terminals  en  route. 

The  organization  contends  that  the  cleaning  of  these  combination  cars, 
filling  the  lamps,  and  supplying  coal  for  the  stoves  is  not  part  of  the  brake- 
men's  duties,  but  that  it  is  work  which  belongs  to  the  car-department  em- 
ployees. It  has  not  been  the  practice  heretofore  for  the  carrier  to  require 
such  work  of  its  trainmen.  In  view  of  the  fact  that  this  service  is  not  a part 
of  the  service  of  trainmen,  the  organization  contends  that  these  men  should 
be  relieved  of  said  service. 

Carrier's  position. — The  combination  cars  being  used  on  stock  runs  Nos. 
17  and  24  to  care  for  stockmen  take  the  place  of  regular  cabooses  and  are  not 
in  addition  thereto.  The  care  of  them,  when  so  used,  becomes  the  same  as  the 
care  of  cabooses  as  to  the  requirements  of  trainmen. 

These  combination  cars  used  in  freight  service  remain  in  freight  yard  and 
are  not  taken  to  a passenger-train  yard.  In  nearly  all  cases  passenger  yards, 
where  passenger  equipment  is  cared  for,  are  located  1 mile  or  more  from 
freight  yards.  Regarding  the  car  used  in  the  case  submitted,  the  run  ends 
at  Western  Avenue,  about  12  miles  from  the  Twin  City,  Minn.,  coach  yard, 
and  as  no  men  are  employed  at  any  of  these  freight  yards  for  the  care  of 
passenger  equipment,  to  grant  the  request  would  require  employing  men  at 
freight  yards  to  do  this  work,  and  it  would  not  be  economical  nor  consistent 
to  employ  car  cleaners  to  take  care  of  one  combination  car  used  as  a caboose. 
The  request  was  therefore  declined. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3591.— DOCKET  4196 

Chicago , III.,  May  22,  1925 

International  Seamen’s  Union  of  America  v.  Atchison,  Topeka  & Santa  Fe 

Railway  System 

Question . — Request  for  the  reinstatement  of  Frank  A.  Marti  to 
the  position  of  mate  on  the  ferry  steamer  San  Pedro , with  pay  for 
time  lost. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  denied. 


DECISION  NO.  3592.— DOCKET  4267 

Chicago,  III.,  May  22,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — Claim  of  A.  W.  Weber  for  the  regularly  established 
rate  of  pay  for  the  assistant  general  yardmaster,  and  reimburse- 
ment for  the  difference  between  that  rate  and  what  he  has  been  paid 
since  February  21,  1921. 

Decision.— If  the  position  filled  by  A.  W.  Weber  was  vested  with 
responsibilities  and  authority  which  would  have  stamped  him  as  an 
official  under  Ex  parte  No.  72,  Interstate  Commerce  Commission,  the 
carrier  was  within  its  rights  in  taking  the  action  it  did.  If  this  posi- 
tion was  not  an  official  one  under  the  above  ruling,  no  change  should 
have  been  made  until  the  terms  of  the  transportation  act,  1920,  were 
complied  with. 


DECISION  NO.  3593.— DOCKET  4438 

Chicago,  III.,  May  22,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Northern  Pacific  Railway  Co. 

Question. — Request  for  the  reinstatement  with  seniority  rights 
unimpaired  and  with  pay  for  time  lost,  of  Ole  Anderson,  section 
foreman  on  section  29,  Idaho  division,  at  Otis  Orchard,  Wash. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request 
for  reinstatement  is  denied. 


DECISION  NO.  3594.— DOCKET  4476 
Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Time  claim  of  H.  D.  Masters,  engine  foreman,  Coffey- 
ville  yard,  February  11,  1922,  for  one  day  at  yard  rates  for  service 
performed  in  Coffeyville  yard  on  a regular  assignment  from  12  mid- 
night to  6 a.  m.,  and  100  miles  at  the  yard  foreman’s  rate  for  service 
performed  as  pilot  handling  a light  engine  from  Coffeyville,  Kans., 
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to  Independence,  Kans.,  and  deadhead  from  Independence  to  Coffey- 
ville. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Mr.  Masters  was  regularly  assigned  as  foreman  in 
charge  of  the  third-trick  yard  engine  at  Coffeyville  yard  from  12  midnight  to 
8 a.  m.  On  February  11,  1922,  he  worked  on  his  regular  assignment  from  12 
midnight  to  6 a.  m.,  when  he  was  relieved  and  used  as  a conductor  to  pilot  a 
light  engine  from  Coffeyville  to  Independence,  19  miles,  to  relieve  a disabled 
engine  on  passenger  train  No.  103. 

The  employees  contend  that  Mr.  Masters  is  entitled  to  one  day  at  the  yard 
foremen’s  rates  for  service  performed  on  his  regular  assignment  from  12 
midnight  to  6 a.  m.,  under  the  previsions  of  paragraph  (h),  article  1,  of  the 
yardmen’s  schedule,  reading: 

“ Basic  day. — Eight  hours  or  less  shall  constitute  a day’s  work.” 

The  employees  further  contend  that  he  is  entitled  to  100  miles  at  the  engine- 
foremen’s  rates  for  road  service  performed  acting  as  a pilot  handling  a light 
engine  from  Coffeyville  to  Independence  and  deadhead  from  Independence  to 
Coffeyville,  for  the  reason  that  this  was  not  an  emergency  within  the  mean- 
ing of  paragraph  (b),  article  1,  of  the  yardmen’s  schedule,  reading: 

“(b)  Where  regularly  assigned  to  perform  service  within  switching  limits, 
yardmen  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  the 
greater,  with  a minimum  of  one  hour  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for 
the  time  consumed  in  said  service.” 

Carrier's  position. — On  February  11,  1922,  Mr.  Masters,  assigned  to  a crew 
in  Coffeyville  yard  from  12  midnight  to  6 a.  m,  was  used  at  6.30  a.  m.  to  pilot 
a light  engine  to  Independence,  18%  miles  north,  to  relieve  a disabled  engine 
on  passenger  train  No.  103.  'He  piloted  the  engine  to  Independence  and  re- 
turned to  Coffeyville  at  8.05  a.  m.  Mr.  Masters  was  paid  eight  hours’  straight 
time  and  5 minutes’  overtime  rates  for  the  period  from  12  midnight  to  8.05 
a.  m.,  and  37  miles  additional  for  the  trip  from  Coffeyville  to  Independence 
and  return,  under  article  1,  paragraph  (b),  of  the  yardmen’s  schedule. 

The  carrier  considers  an  important  passenger  train  standing  on  the  main 
line  with  a disabled  engine  a real  emergency,  calling  for  prompt  and  immediate 
action.  Mr.  Masters  was  not  called  for  the  purpose  of  saving  money,  as  it  was 
more  expensive  to  use  him  than  to  have  called  a conductor  to  pilot  the  engine. 
It  was  a question  of  relieving  the  situation  with  the  least  possible  delay. 

During  Mr.  Masters’s  absence  another  switchman  was  called  and  was  paid 
a full  day’s  pay  for  the  two  hours  worked.  The  helper  who  relieved  Mr. 
Masters  was  paid  a full  day  at  the  foremen’s  instead  of  helper’s  rate  of  pay. 
It  is  the  contention  of  the  carrier  that  the  matter  was  handled  and  payments 
made  in  strict  accordance  with  the  schedule 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3595.— DOCKET  4477 
Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Contention  of  the  employees  that  Missouri  Pacific  yard 
crews  should  do  all  switching  at  Maplewood,  Mo.,  and  Lake  Junc- 
tion, Mo.,  inside  the  yard  limits  at  St.  Louis  terminal. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — The  employees  contend  that  all  switching  at  Maple- 
wood and  Lake  Junction  should  be  done  by  yard  crews  as  both  of  these  places 
are  within  the  yard  limits  of  the  St.  Louis  terminal. 
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The  switching  is  divided  between  yard  and  local-freight  crews,  one  or  the 
other  doing  the  switching,  the  work  not  being  confined  strictly  to  one  or 
the  other.  Inasmuch  as  yard  crews  perform  a part  of  this  work,  which  the 
employees  contend  properly  belongs  to  yard  crews,  request  is  made  that  all 
of  the  switching  inside  the  yard  limits  of  the  St.  Louis  terminal  is  done 
by  yard  crews. 

Carrier's  position. — It  has  been  the  practice  for  local  train  No.  91  operating 
between  Twenty-third  Street,  St.  Louis,  and  Kirkwood,  including  the  Creve 
Coeur  branch,  to  place  cars  on  the  team  track  for  unloading  at  Maplewood, 
which  is  located  inside  the  yard  limits  at  St.  Louis. 

The  work  at  Maplewood  has  been  divided  between  road  crews  and  switching 
crews  for  a long  number  of  years.  There  are  no  industries  at  that  point. 
The  road  crew  picks  up  loads  on  the  morning  trip  from  Twenty-third  Street, 
St.  Louis,  placing  them  on  the  team  track  at  Maplewood ; if  there  is  not 
enough  room  on  the  tracks  to  permit  loads  being  properly  placed,  the  crew 
switches  out  any  empties  that  may  be  there  and  places  them  on  an  adjoining 
track  for  the  switch  engine  to  pick  up.  Later  in  the  day  the  switch  engine 
takes  out  to  Maplewood  any  loads  that  may  have  accumulated  since  the 
departure  of  the  local,  switches  out  the  empties,  and  brings  them  back  to  the 
Twenty-third  Street  yard. 

This  same  practice  is  in  effect  on  other  portions  of  the  St.  Louis  terminal. 
The  Missouri  division  local  train  No.  93,  operating  between  Lesperance  Street, 
St.  Louis,  and  Bismarck,  Mo.,  handles  freight  for  Robert  Avenue,  Carondelet, 
and  Jefferson  Barracks,  all  within  the  St.  Louis  terminals  and  inside  the  yard 
limits,  placing  this  freight  for  unloading,  which  they  have  been  doing  for  years 
without  raising  any  question.  There  is  no  article  in  the  agreement  with  the 
yardmen  upon  which  this  claim  can  be  based.  To  grant  this  request  would 
mean  a change  in  long-standing  practice  and  taking  from  road  men  work  which 
they  have  had  ever  since  our  agreements  were  in  existence. 

Decision. — The  method  of  handling  the  work  in  question  is  in  ac- 
cord with  a long-established  practice  and  there  being  no  specific 
rule  prohibiting  same,  the  Railroad  Labor  Board  decides  that  the 
contention  of  the  employees  is  denied. 


DECISION  NO.  3596.— DOCKET  4478 

Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Claim  of  A.  R.  McCarty,  brakeman,  Joplin  division, 
who  was  suspended  from  service  for  15  days  on  account  of  having 
been  charged  with  responsibility  in  connection  with  failure  to  prop- 
erly inspect  train  at  Lomar,  Mo.,  May  12,  1922,  resulting  in  a derail- 
ment from  a broken  journal  on  car  MP  70024. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3597.— DOCKET  4479 

Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Claim  of  Engine  Foreman  W.  A.  Carr  and  crew, 
Helpers  J.  M.  Doyle  and  J.  J.  Gilkerson,  March  3,  1923,  for  one 
day  and  six  hours  and  five  minutes’  overtime  on  account  of  their 
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regular  assignment  with  starting  time  at  7 a.  m.  not  having  started 
until  lp.m. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Engine  Foreman  Carr  and  crew  were  regularly  as- 
signed to  a yard  crew  at  Atchison  yard  with  starting  time  at  7 a.  m.  On 
March  3,  1923,  on  account  of  a Government  inspector  tying  up  several  yard 
engines,  the  crew  was  notified  about  6 a.  m.  that  there  was  no  engine  for  them 
and  would  not  be  until  1 p.  m.  The  crew  reported  for  duty  at  1 p.  m.  and 
worked  eight  hours  and  five  minutes,  for  which  they  were  paid  one  day  and 
five  minutes’  overtime. 

The  employees  contend  that  this  crew  is  entitled  to  time  from  7 a.  in.,  the 
regular  starting  time,  under  the  provisions  of  paragraph  (a),  article  3,  of  the 
yardmen’s  schedule,  reading: 

“(a)  Starting  time.- — Regularly  assigned  yard  crews  shall  each  have  a fixed 
starting  time,  and  the  starting  time  of  the  crew  will  not  be  changed  without 
at  least  48  hours’  advance  notice.  Practices  on  individual  roads  as  to  handling 
of  transfer  crews  are  not  affected  by  this  section.  * * 

On  the  date  in  question  the  crew  was  notified  at  6 a.  m.,  one  hour  prior  to 
the  regular  starting  time,  that  it  would  not  be  needed  until  1 p.  m.  on  account 
of  there  being  no  engine.  The  crew,  without  further  information,  showed 
up  for  work  at  1 p.  m.  and  worked  until  9.05  p.  m.,  when  it  was  relieved.  The 
employees  contend  that  their  claim  for  pay  from  the  regular  starting  time, 
7 a.  in.,  until  9.05  p.  m.  is  proper,  as  their  starting  time  was  changed  from  7 
a.  m.  to  1 p.  m.  on  one  hour’s  notice. 

Carrier's  position. — Engine  Foreman  Carr  and  Helpers  Doyle  and  Gilkerson 
assigned  to  a switch  engine  at  Atchison  yard,  working  from  7 a.  m.  to  3 p.  m., 
were  notified  at  their  homes  at  6 a.  m.,  March  3,  1923,  that  no  engine  was 
available  for  their  shift  and  that  it  was  expected  the  engine  would  be  available 
at  1 p.  m.  The  crew  was  called  for  1 p.  m.,  which  was  as  soon  as  the  engine 
could  be  gotten  ready,  and  worked  until  9 p.  m.  It  was  paid  one  day  for 
eight  hours’  service  performed.  The  crew  claimed  time  from  7 a.  m.  to  9 p.  m., 
or  one  day  and  six  hours’  overtime. 

It  is  the  contention  of  the  carrier  that  paragraph  (a)  of  article  3 can  not 
be  fairly  said  to  apply  to  cases  of  this  character.  There  was  no  intention  of 
changing  the  starting  time  of  the  crew : it  was  simply  a case  where  the  carrier 
was  unable  to  furnish  an  engine  at  the  regular  time  for  the  crew  to  go  to 
work,  which  had  been  notified  at  the  home  one  hour  in  advance  of  the  starting 
time  in  order  that  it  would  not  be  inconvenienced  any  more  than  absolutely 
necessary. 

This  crew  did  not  report  for  duty  until  1 p.  m.  In  a discussion  of  th*.  case 
it  was  freely  admitted  by  the  employees  that  if  a crew  had  been  notified  at 
6 a.  m.,  before  reporting  for  duty,  the  shift  would  not  be  worked  on  the  day 
in  question,  and  no  claim  for  the  day  lost  would  have  been  made,  in  view  of 
which  it  is  not  clear  how  this  claim  can  be  sustained. 

The  carrier  contends  that  the  crew  was  properly  paid  for  the  service  ren- 
dered. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case  the  Railroad  Labor  Board  decides  that  the  claim  is  denied. 


DECISION  NO.  3598.— DOCKET  4480 
Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Contention  of  the  employees  that  a train  crew  should 
not  be  required  to  make  up  trains  and  do  other  station  and  industry 
switching  at  Council  Grove,  Kans.,  the  main-line  district  terminal, 
during  time  when  no  yard  engine  is  on  duty. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  method  of 
handling  the  work  in  question  is  not  in  violation  of  any  rule  in  effect. 
The  contention  of  the  employees  is  denied. 


DECISION  NO.  3599.— DOCKET  4482 

Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Claim  of  Conductor  G.  A.  Dickey  and  crew,  Memphis 
division,  January  28  and  29,  1923,  for  50  miles  on  the  28th  and  150 
miles  on  the  29th,  which  the  mileage  crew  would  have  made  had  they 
completed  their  regular  assignment  between  Memphis,  Tenn.,  and 
Little  Rock,  Ark. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3600.— DOCKET  4483 

Chicago,  III.,  May  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Claim  of  F.  T.  Bullard,  brakeman,  eastern  division, 
January  1,  1921,  for  150  miles,  a minimum  passenger  day,  at  freight 
rates. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Brakeman  Bullard  assigned  to  extra  brakemen’s  board 
at  Jefferson  City,  Mo.,  makes  a claim  for  150  miles  at  freight  rates  on  account 
of  not  having  been  rated  as  extra  passenger  brakeman  when  used  on  passenger 
train  No.  42  between  Myrick,  Mo.,  and  Jefferson  City,  a distance  of  126  miles. 

The  claim  for  150  miles,  minimum  passenger  day,  on  a run  of  126  miles,  is 
based  on  the  employees’  understanding  of  the  proper  application  of  paragraph 
(6),  article  3,  of  the  schedule,  reading: 

“(&)  Freight  trainmen  not  rated  as  extra  passenger  men  required  to  run 
passenger  trains  will  be  paid  freight  rates  therefor  as  specified  in  article  5.” 

The  employees  contend  that  under  the  above  rule  trainmen  not  rated  as 
extra  passenger  trainmen  required  to  run  passenger  trains  are  entitled  to 
freight  rates  specified  in  article  5 of  the  schedule  under  the  conditions  applying 
to  passenger  service.  Paragraph  (6)  of  article  3,  quoted  above,  has  been 
in  the  schedules  for  a number  of  years,  and  when  freight  trainmen  were  paid 
initial  terminal  delay  it  did  not  apply  to  freight  trainmen  not  rated  as  an 
extra  passenger  trainmen  used  to  run  passenger  train.  No  freight  conditions 
ever  applied  to  freight  trainmen  required  to  run  passenger  trains,  and  the 
employees  contend  that  under  the  rule  which  has -not  been  changed,  freight 
trainmen  used  to  run  passenger  trains  are  entitled  to  compensation  at  freight 
rates  under  rules  and  conditions  that  apply  to  passenger  service.  In  this  case, 
Mr.  Bullard  was  used  as  a brakeman  on  a run  of  less  than  150  miles,  and 
claim  is  made  for  150  miles,  the  minimum  passenger  day,  at  freight  rates. 

Carrier's  position. — The  run  on  which  this  claim  is  made  leaves  Myrick  at 
9.35  a.  m.  and  arrives  at  Jefferson  City  at  2.35  p.  m.,  five  hours’  running  time 
for  a distance  of  126  miles.  Claim  is  made  by  the  brakeman,  who  is  not  rated 
as  an  extra  passenger  man,  for  150  miles  at  through-freight  rate  of  pay 
instead  of  126  miles,  which  were  actually  run. 
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The  carrier  at  the  time  this  rule  was  agreed  to  (1902)  made  a joint  schedule 
with  conductors  and  trainmen.  The  rule  originally  applied  only  to  men  regu- 
larly assigned  to  freight  service  and  not  to  extra  men. 

In  the  1910  conference  with  the  conductors  and  trainmen,  the  rule  was 
changed  by  elimination  of  the  words  “ regularly  assigned,”  and  freight  rates 
were  applied  to  all  freight  trainmen  who  were  not  rated  as  extra  passenger 
men,  the  conductors  and  trainmen  agreeing  at  the  time  to  maintain  extra 
boards  of  passenger  trainmen  on  each  division  sufficient  to  protect  the  business. 
Both  in  1902  and  1910,  passenger  trainmen  were  paid  on  a monthly  instead  of 
a mileage  basis ; passenger  runs  were  divided  into  two  classes,  runs  of  4,000 
miles  or  less  and  runs  of  over  4,000  and  not  exceeding  6,000  miles.  A mileage 
rate  arrived  at  by  dividing  the  higher  monthly  rate  by  6,000  was  paid  to  pas- 
senger train  crews  for  all  mileage  made  in  excess  of  6,000  miles  a month. 

On  January  1,  1919,  the  United  States  Railroad  Administration  placed  pas- 
senger-train service  for  conductors,  baggagemen,  flagmen,  and  brakemen  on 
a mileage  instead  of  a monthly  basis.  Prior  to  this  date  conductors  and  train- 
men had  discontinued  the  practice  of  making  joint  agreements  with  the  carrier 
and  had  been  working  under  separate  agreements  for  a period  of  about  two 
years.  The  question  was  first  brought  up  by  the  conductors  as  to  the  appli- 
cation of  the  rule  to  a freight  conductor  not  rated  as  a passenger  conductor 
required  to  run  a passenger  train.  The  minimum  freight  pay  for  100  miles 
was  $5.40,  wffiile  the  minimum  passenger  day  for  150  miles  was  $6.  The  con- 
ductors desired  to  preserve  to  the  freight  conductor  used  in  passenger  service 
not  less  than  the  daily  minimum  rate  applying  to  a passenger  conductor. 

The  following  change  was  made  in  the  conductor’s  schedule  to  conform  to 
the  understanding  of  the  application  of  the  mileage  basis  of  the  rule: 

“(&)  Freight  conductors,  not  rated  as  extra  passenger  men,  required  to  run 
passenger  trains,  will  be  paid  freight  rates  therefor  as  specified  in  article  5, 
but  not  less  than  a minimum  passenger  day.” 

The  freight  brakeman  had  no  such  condition,  as  the  freight  rate  for  100 
miles  was,  and  still  is,  in  excess  of  the  passenger  rate  for  150  miles. 

To  grant  the  contention  of  employees  in  this  case  wTould  have  the  effect  of 
establishing  a minimum  day  of  150  miles  at  freight  rates  of  pay  for  freight 
trainmen  used  in  passenger  service.  It  has  never  been  considered  proper  to 
take  a part  or  whole  of  any  rule  of  any  award  or  order  and  couple  it  with  a 
part  or  whole  of  a rule  in  the  then  existing  schedule  and  thereby  create  a new 
condition  not  contemplated  by  the  award  or  order. 

It  will  be  observed  that  this  rule  was  granted  to  the  conductors  and  train- 
men ; that  the  conductors  have  accepted  the  carrier’s  interpretation  of  the  rule. 
We  have  no  record  of  any  claims  ever  having  been  allowed  on  the  basis 
claimed,  although  the  mileage  basis  has  been  in  effect  for  passenger  trainmen 
since  January  1,  1919,  or  more  than  five  years. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3601.— DOCKET  2564 
Chicago , III.,  May  25,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Engineer  A.  Swanson  and  Fireman  C.  Bar- 
rowclough  for  100  miles  for  the  trip  from  Emerson,  Nebr.,  to  Sioux 
City,  Iowa,  and  100  miles  for  the  trip  from  Sioux  City  to  Emerson, 
and  for  work  in  addition  to  their  regular  assignment,  March  10  14, 
and  16,  1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Engineer  Swanson  and  Fireman  Barrowclough  are 
regularly  assigned  to  switch-run  service  with  tie-up  point  at  Emerson.  This 
crew  is  used  for  station  switching,  for  making  up  trains  in  Emerson  yard, 
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for  helping  trains  in  either  direction  out  of  Emerson  yard,  and,  when  neces^ 
sary,  for  running  to  points  outside  of  Emerson  ; further,  when  more  stock  is 
brought  into  Emerson  by  train  No.  44  from  Crofton  line  and  by  train  No.  56 
from  Bloomfield  line  than  No.  18  can  handle  to  First  Street,  this  switch  train 
is  used  to  handle  the  overflow  stock  to  First  Street,  Sioux  City.  This  engine 
crew  is  paid  the  way-freight  rate  daily  for  any  and  all  work  they  do. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the 
facts  and  circumstances  of  this  particular  case  the  claim  is  denied. 


DECISION  NO.  3602.— DOCKET  3122 

Chicago,  III.,  May  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway  Co. 

Question. — Claim  of  Conductor  F.  J.  Vaughn  and  crew,  Nebraska 
division,  for  100  miles  for  the  trip  from  Emerson,  Nebr.,  to  Sioux 
City,  Iowa,  and  100  miles  for  the  trip  from  Sioux  City  to  Emerson 
to  Sioux  City,  February  6?  1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Vaughn  was  instructed  to  take  a train 
out  of  Emerson  to  First  Street,  Sioux  City,  where  stock  is  delivered  to  stock- 
yards  company,  to  return  from  that  point  to  Emerson,  and  to  get  another 
train  and  take  it  to  Sioux  City. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the  facts 
and  circumstances  of  this  particular  case  the  claim  is  denied. 


DECISION  NO.  3603.— DOCKET  4285 

Chicago,  III.,  May  25,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Yazoo  & Mississippi  Valley  Railroad  Co. 

Question. — Ex  parte  submission  from  employees  relative  to  ques- 
tion of  requiring-  trainmen  in  freight  service  to  shovel  down  coal 
for  firemen. 

Statement . — The  following  is  quoted  from  the  submission : 

Employees'  positio?i. — Representatives  of  employees  in  conference  with  the 
management  of  this  property,  December  20,  1923,  and  again  on  January  5,  1924, 
were  unable  to  convince  Mr.  Clift,  vice  president  for  the  property,  that  the 
brakemen  should  be  relieved  of  this  work  of  shoveling  coal  ahead  for  the 
firemen. 

The  representatives  of  the  employees  were  also  unable  to  persuade  Mr.  Clift 
to  join  us  in  a joint  submission  of  the  question  to  the  train  service  board  of 
adjustment  for  the  western  region.  An  ex  parte  submission  was  made,  and  on 
June  6,  1924,  a hearing  was  held  and  the  case  dismissed  for  lack  of  juris- 
diction. 

The  committee  then  requested  Mr.  Clift  to  join  the  employees  in  a submis- 
sion of  the  case  to  the  Railroad  Labor  Board,  and  lie  declined  to  do  so. 

During  the  years  of  1920  and  1921  for  a certain  period  laborers  were  sta- 
tioned at  various  points  along  the  property  of  the  Yazoo  & Mississippi  Valley 
Railroad  Co.  for  the  purpose  of  shoveling  down  coal  for  the  firemen,  the  car- 
rier having  agreed  with  the  representatives  of  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen  to  provide  assistance  to  the  firemen  in  the  discharge 
of  their  duties. 
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For  your  information  we  quote  below  article  47  of  the  schedule  maintained 
by  the  Brotherhood  of  Locomotive  Firemen  and  Enginemen : 

“Aet.  47.  Assistance  of  firemen. — On  coal-burning  locomotives,  either  pas- 
senger or  freight,  coal  will  be  shoveled  forward  at  specified  points  whenever 
necessary,  or  by  men  riding  on  the  engines  for  that  purpose,  so  that  it  can 
be  reached  by  the  fireman  from  the  deck  of  the  locomotive.” 

It  is  our  contention  that  the  handling  of  coal  on  a locomotive  is  the  duty  of 
the  fireman  and  not  the  duty  of  the  brakeman ; and,  should  the  facts  develop 
that  assistance  to  the  fireman  is  necessary,  it  devolves  upon  the  firemen  to 
negotiate  a rule  whereby  such  assistance  will  be  furnished.  The  carrier 
accepted  this  view  of  the  matter,  as  it  evidenced  by  article  47. 

Since  the  carrier  has  discontinued  using  the  laborers  above  mentioned, 
they  have  required  the  front  brakemen  to  shovel  down  coal  for  the  firemen. 
The  committee  for  the  employees  contends  that  the  character  of  service  re- 
quired of  the  freight  brakemen  in  addition  to  their  duties  as  brakemen — 
that  is,  the  shoveling  down  of  coal  for  the  firemen — should  be  discontinued, 
and  we  respectfully  ask  that  the  board  acquiesce  in  the  position  of  the  em- 
ployees and  instruct  the  carrier  to  discontinue  the  practice  herein  com*- 
plained  of. 

Carrier's  position. — A submission  dealing  with  the  same  question  was  sub- 
mitted by  this  same  organization  to  the  train  service  board  of  adjustment 
for  the  western  region,  upon  which  that  board  held  a formal  hearing  on  June 
9,  1924,  and  their  Decision  No.  1081  is  as  follows : 

“ This  is  in  effect  a request  that  this  board  award  a new  rule.  This  is  beyond 
the  authority  of  the  board  and  the  case  is,  therefore,  dismissed  for  lack  of 
jurisdiction.” 

In  view  of  the  foregoing  decision  definitely  establishing  that  the  request 
of  the  organization  requires  the  making  of  a new  rule,  we  deny  the  right  of 
the  Brotherhood  of  Railroad  Trainmen  to  submit  this  case  to  the  Railroad 
Labor  Board  for  the  reason  that  on  April  8,  1924,  an  agreement  was  entered 
into  between  the  Order  of  Railway  Conductors  and  the  Brotherhood  of  Rail- 
road Trainmen  for  the  employees  and  the  conference  committee  of  managers — 
western  railways,  representing  among  others  the  Yazoo  & Mississippi  Valley 
Railroad  Co.,  article  5 general  of  which  reads  as  follows : 

“ 5.  No  changes  will  be  made  in  schedules  except  as  specifically  provided 
herein,  unless  by  mutual  agreement.  All  to  remain  in  effect  until  December 
31,  1925,  and  thereafter  subject  to  the  usual  30  days’  notice  of  change.” 

Subsequent  to  that  agreement,  a schedule  of  rules  and  working  conditions 
was  negotiated  by  the  management  of  the  Yazoo  & Mississippi  Valley  Rail- 
road Co.  with  the  Brotherhood  of  Railroad  Trainmen  representing  a majority 
of  the  trainmen  employed  by  that  carrier,  signed  April  28,  1924,  of  which 
article  17  of  section  3 reads : # 

“Term  of  agreement. — This  agreement  shall  remain  in  effect  until  December 
31,  1925,  and  thereafter  until  revised  or  abrogated,  of  which  intention  30  days’ 
written  notice  Shall  be  given.” 

Therefore  we  deny  the  right  of  the  Brotherhood  of  Railroad  Trainmen  to 
submit  prior  to  the  date  of  the  expiration  of  the  agreements  heretofore  men- 
tioned any  question  to  the  Railroad  Labor  Board  the  decision  of  which  might 
require  the  making  of  a new  rule. 

We  respectfully  request  the  Railroad  Labor  Board  to  dismiss  the  complaint 
as  being  in  violation  of  these  agreements. 

Decision . — The  Railroad  Labor  Board  decides  that  the  rules  in 
effect  do  not  cover  the  question  at  issue.  The  case  is  therefore  dis- 
missed without  prejudice. 


DECISION  NO.  3604.— DOCKET  4317 

Chicago,  III.,  May  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  C.  G.  Smith  and  J.  E.  Hamm,  brakemen, 
Madison  division,  for  time  alleged  to  have  been  lost  January  4 and  9, 
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1924,  on  account  of  having  been  relieved  en  route  and  deadheaded 
with  relief  crew  to  terminal  after  having  been  on  duty  12  hours  and 
40  minutes. 

Statement . — The  following  is  quoted  from  the  submission: 

Joint  statement  of  facts. — Brakemen  Smith  and  Hamm,  regularly  assigned 
to  train  No.  485,  between  South  Janesville,  Wis.,  and  Adams,  Wis.,  were  ordered 
out  of  South  Janesville  on  their  regular  assignment  January  4 and  9,  1924. 
They  were  relieved  en  route  before  having  been  on  duty  16  hours,  and  were 
deadheaded  with  a relief  crew  to  the  terminal. 

Decision. — The  evidence  shows  that  the  crew  was  relieved  on 
account  of  it  being  the  judgment  of  the  carrier  that  it  did  not  have 
sufficient  time  to  complete  its  run  within  the  time  prescribed  by  law. 
Rules  106-a  and  106-b  therefore  govern. 

The  Railroad  Labor  Board  decides  that  the  crew  shall  be  paid 
continuous  time  from  the  time  called  to  report  for  duty  until  the 
time  relieved  at  final  terminal. 


DECISION  NO.  3605.— DOCKET  4321 

Chicago,  III.,  May  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Yardman  W.  H.  Lang  et  al.,  North  Fond  du 
Lac,  Wis.,  northern  Wisconsin  division,  for  reimbursement  account 
of  loss  of  clothing  destroyed  by  fire  when  a yardmen’s  shanty  was 
destroyed  on  August  19,  1923. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — About  midnight  August  19,  1923,  the  yardmen’s 
shanty  at  North  Fond  du  Lac  was  destroyed  by  fire.  In  this  shanty  were 
lockers  in  which  yardmen  kept  more  or  less  of  their  working  apparel  and  per- 
sonal belongings,  all  of  which  was  destroyed.  Yardmen  H.  J.  Sherer,  fir., 
E.  Stiedeman,  J.  Christiansen,  W.  H.  Lang,  William  Maher,  sr.,  William  Maher, 
jr.,  H.  Bernklan,  F.  H.  Templin,  William  Panzer,  and  W.  J.  Markhoff,  regularly 
employed  in  this  yard,  suffered  losses  of  clothing  thereby. 

Decision. — The  Railroad  Labor  Board  decides  that  there  is  no 
provision  in  the  schedule  covering  the  adjustment  of  claims  for  prop- 
erty loss  resulting  from  fires,  and  this  is  therefore  a question  that 
should  be  adjusted  by  the  interested  parties  in  accordance  with  past 
practices.  The  board,  however,  recommends  that  the  carrier  give 
reasonable  consideration  to  the  employees’  claim.  The  case  is  dis- 
missed. 


DECISION  NO.  3606.— DOCKET  4365 

Chicago,  III.,  May  25,  1925 

Railroad  Yardmasters  of  America  v.  Gulf  Coast  Lines 

Question. — Request  of  the  employees  (1)  that  an  order  be  issued 
directing  the  Gulf  Coast  Lines  to  comply  with  Decision  No.  1266 
(III,  R.  L.  B.  765) ; (2)  for  the  reinstatement  to  former  positions 
and  titles  of  such  men  as  have  been  assigned  new  titles  to  evade  the 
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provisions  of  Decision  No.  1266;  and  (3)  that  the  Gulf  Coast  Lines 
be  directed  to  pay  to  yardmasters  whose  titles  have  been  changed  in 
violation  of  section  (5),  Article  IV  of  Decision  No.  1266,  the  dif- 
ference between  what  they  have  actually  drawn  and  what  they  would 
have  received  had  Decision  No.  1266  been  complied  with;  also  that 
relief  days  on  which  they  were  required  to  work  be  paid  for. 

Statement. — The  Railroad  Yardmasters  of  America  contend  that 
the  carrier  has  abolished  certain  positions  and  created  other  posi- 
tions in  violation  of  the  provisions  of  Decision  No.  1266,  and  request 
that  the  carrier  be  directed  to  comply  with  the  provisions  of  Decision 
No.  1266  by  restoring  yardmasters  of  any  grade  to  former  positions 
with  pay  for  time  lost,  also  that  relief  days  worked  be  paid  for. 

The  carrier  contends  that  the  men  whose  titles  were  changed  are 
vested  with  authority  and  responsibilities  which  stamp  them  as 
officials  under  Ex  parte  No.  72  of  the  Interstate  Commerce  Commis- 
sion, and  that  no  provisions  of  the  agreement  with  the  yardmasters’ 
committee  or  Decision  No.  1266  of  the  Railroad  Labor  Board  have 
been  violated. 

Opinion. — A review  of  the  Railroad  Labor  Board’s  records  shows 
that  while  the  Gulf  Coast  Lines  was  listed  as  a party  to  Decision 
No.  1266,  the  dispute  before  the  board  in  Docket  No.  475,  upon  which 
Decision  No.  1266  was  issued,  was  between  the  Gulf  Coal  Lines  and 
a local  committee  representing  yardmasters.  There  is  no  evidence  in 
the  board’s  files  to  show  that  the  Railroad  Yardmasters  of  America 
represented  a majority  of  yardmasters  on  this  property  at  that  time 
or  since.  Hence,  the  organization  is  not  recognized  as  having  the 
right  to  submit  general  questions  affecting  all  employees  or  sub- 
ordinate officials  in  this  class  of  service  to  the  board  until  evidence  is 
furnished  showing  that  the  Railroad  Yardmasters  of  America  have 
been  authorized  by  a majority  of  the  employees  and  subordinate 
officials  in  this  class  of  service  on  the  Gulf  Coast  lines  to  act  as  their 
representative  in  negotiating  changes  in  rates  of  pay  and  working 
conditions  of  all  employees  in  this  class  of  service.  The  board  does 
recognize  the  right  of  the  Railroad  Yardmasters  of  America  or  any 
other  organization  representing  employees  in  this  class  of  service  on 
the  property  to  submit  grievances  of  its  members  in  cases  where  a 
satisfactory  adjustment  can  not  be  negotiated  by  representatives  of 
the  organization  and  carrier.  However,  no  specific  grievances  of 
individual  members  of  the  organization  have  been  presented. 

Decision.— The  Railroad  Labor  Board  therefore  decides  that  the 
case  is  dismissed  without  prejudice. 


DECISION  NO.  3607.— DOCKET  4378 

Chicago , III.,  May  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Virginian 

Railway  Co. 

Question. — Claim  of  Brakeman  R.  P.  Christian,  for  time  lost  No- 
vember 3 and  4,  1923,  on  account  of  failure  to  put  an  extra  brakeman 
on  train  No.  11  at  Princeton,  W.  Ya. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3608.— DOCKET  4379 

Chicago,  III.,  May  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Virginian 

Railway  Co. 

Question. — Are  extra  crews  used  during  the  five-day  bulletin 
period  of  regular  local-freight  service,  which  is  assigned  service, 
subject  to  the  provisions  of  article  9,  held  away  from  home  terminal 
rule  of  the  trainmen’s  schedule,  effective  December  1,  1919? 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3609.— DOCKET  4380 

Chicago,  III.,  May  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Virginian 

Railway  Co. 

Question. — Claim  for  continuous  time,  less  an  8-hour  rest  period, 
for  pool-freight  crews  used  in  wrecking  service  during  a trip  and 
paid  the  wreck-train  rate. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — A pool-freight  crew  was  called  for  a pool  run 
from  Princeton,  W.  Va.,  to  Elmore,  W.  Va.,  and  return.  While  en  route  cars 
in  their  train  were  derailed  and  the  crew  was  used  to  handle  the  tool  cars 
in  clearing  the  trouble.  After  the  trouble  was  cleared  they  were  ordered  to 
proceed  to  Elmore  with  the  tool  cars  where  they  were  to  be  relieved.  Prior 
to  the  arrival  of  the  crew  at  Elmore  with  the  tool  cars,  it  was  caught  by  the 
16-hour  law  and  was  relieved.  The  train  was  taken  into  Elmore  by  another 
crew.  Subsequently  the  crew  was  called  at  Elmore  for  a pool  run  from 
Elmore  to  Princeton.  The  interval  of  release  between  the  time  of  arrival  at 
Elmore  and  the  time  called  at  Elmore  was  approximately  12  hours.  For  the 
service  performed  from  Princeton  to  Elmore  the  crew  was  paid  the  wreck- 
train  rate  and  overtime  from  the  time  called  to  report  at  Princeton  until 
arrival  at  Elmore,  and  a minimum  of  100  miles  and  overtime  at  the  through- 
freight  rate  for  the  trip  from  Elmore  to  Princeton. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3610.— DOCKET  4313 

Chicago,  III.,  May  25,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  yardmen  at  Council  Bluffs,  Iowa,  for  an 
additional  day  each,  October  19  to  November  14,  1923,  on  account  of 
having  been  assigned  to  start  work  between  12  o’clock  midnight  and 
6.30  a.  m. 
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Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  October  16,  1923,  the  general  yardmaster  at 
Council  Bluffs  caused  to  be  posted  the  following  bulletin : 

“ Effective  October  19,  1923,  the  midnight  B run  will  start  work  at  2 a.  m. ; 
20  minutes  for  lunch  will  be  allowed  between  four  and  one-half  and  six  hours 
after  starting  time. 

“ H.  C.  Hathaway,  Yardmaster” 

The  yardmen  at  Council  Bluffs  protested  this  bulletin,  claiming  it  to  be  in 
violation  of  the  accepted  starting  time  of  crews  in  yard  service.  The  assign- 
ment operated  until  November  14,  1923,  at  which  time  it  was  canceled  on 
instructions  of  the  division  superintendent,  advice  being  furnished  the  local 
chairman  in  letter  of  November  15,  1923,  reading : 

“Referring  to  your  letter  of  November  10  with  reference  to  the  assignment 
of  yard  crews  and  the  starting  of  yard  assignments  after  midnight : 

“ We  have  arranged  to  have  the  bulletin  referred  to  in  your  letter  canceled 
and  will  start  the  assignment  at  midnight. 

“ F.  F.  McCauley,  Superintendent” 

Employees'  position. — The  employees  contend  that  it  has  been  the  accepted 
practice  under  all  starting-time  rules  and  decisions  on  similar  violations  on 
this  property,  as  well  as  many  other  properties,  to  allow  another  minimum 
day  whenever  a crew  was  started  in  yard  service  between  the  hours  of  12 
midnight  and  6.30  a.  m.  The  employees  further  contend  that  this  crew  is  not 
in  transfer  service ; that  it  starts  in  the  train  yard,  works  on  lead,  and  per- 
forms the  same  work  as  every  other  yard  crew  working  in  this  yard ; that 
there  is  no  reservation  of  the  starting-time  rules  exempting  transfer  service; 
that  this  was  an  independent  engine  worked  regularly,  and  that  it  must  be 
started  under  paragraph  (&)  or  ( d ) of  rule  8,  reading: 

“(&)  Where  three  8-hour  shifts  are  worked  in  continuous  service  the  time 
for  the  first  shift  to  begin  work  will  be  between  6.30  a.  m.  and  8 a.  m.,  the 
second  2.30  p.  m.  and  4 p.  in.,  and  the  third  10.30  p.  m.  and  12  midnight. 

“(d)  Where  two  shifts  are  worked  not  in  continuous  service  the  time  for 
the  first  shift  to  begin  work  will  be  between  the  hours  of  6.30  a.  m.  and  10  a.  m. 
and  the  second  not  later  than  10.30  p.  m.” 

Carrier's  position. — It  is  the  carrier’s  position  that  the  assignment  com- 
plained of  was  a transfer  assignment.  The  crew  was  ordered  regularly  to 
perform  transfer  service  between  Council  Bluffs  and  South  Omaha,  Nebr.,  and 
handled  stocks  from  trains  Nos.  341  and  133;  also  other  cars  assembled  at 
Council  Bluffs  yard  for  delivery  to  the  Stock  Yards  Co.  and  the  Union  Pacific 
Railroad  Co.  at  N Street,  South  Omaha. 

It  is  the  further  position  of  the  carrier  that  assigning  this  transfer  crew 
to  commence  service  at  2 a.  m.  was  not  in  violation  of  paragraph  (&)  or  (d), 
rule  8,  of  the  current  yardmen’s  agreement,  and  we  say  this  for  the  reason  that 
the  last  sentence  of  paragraph  ( a ),  rule  8,  provides  that  “*  * * practices 

as  to  handling  of  transfer  crews  are  not  affected  by  this  section',”  and  the 
provisions  of  rule  8 have  never  been  considered  as  applying  to  transfer  crews. 

Decision. — The  Railroad  Labor  Board  decides  that  the  provisions 
of  rules  in  effect  do  not  justify  the  claim,  which  is  denied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  on  this  dispute  for  the  following  reasons : 
The  crew  involved  in  this  dispute  was  not  assigned  to  transfer 
service,  but  performs  short  switching  the  same  as  every  other  yard 
crew  working  in  the  yard  in  question.  The  fact  that  the  crew  is  re- 
quired to  deliver  some  cars  of  stock  to  the  stockyards  does  not  make 
the  work  transfer  service. 

When  the  bulletin  of  October  16,  1923,  was  posted  by  the  general 
yardmaster,  starting  the  crew  to  work  at  2 a.  m.,  it  was  protested  by 
the  employees,  and  on  November  15,  1923,  the  superintendent  in- 
structed that  the  bulletin  be  canceled  and  that  the  crew  be  started  to 
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work  at  midnight,  which  action  of  the  superintendent  conformed  to 
provisions  of  paragraph  (5),  rule  8,  of  the  agreement.  Subsequently 
changes  were  made  in  the  starting  time.  In  each  case  the  men  pro- 
tested against  being  required  to  begin  work  at  2 a.  m.,  and  the  start- 
ing time  of  the  crew  was  changed  to  conform  to  the  rule  in  question. 

Statements  were  presented  at  the  oral  hearing  from  the  yard  fore- 
men who  worked  on  the  assignment  involved  in  this  dispute,  showing 
in  detail  the  work  done  by  them  and  from  which  it  is  clearly  evident 
that  this  crew  was  assigned  to  yard  service  and  should  not  have  been 
started  to  work  at  the  unreasonable  hour  of  2 a.  m.,  which  is  pro- 
hibited by  paragraph  (&),  rule  8,  of  the  agreement;  therefore,  the 
carrier  violated  the  rule,  and  the  claim  of  the  employees  should  have 
been  sustained. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3611.— DOCKET  3074 

Chicago,  III.,  May  26,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  W.  Fessler,  engineer,  Galena  division,  for  100 
miles’  compensation  daily  from  March  7 to  12,  1921,  inclusive,  for 
movement  from  West  Chicago  to  Chicago,  111.,  on  milk  train  No.  56, 
plus  30  miles  at  deadhead  rate  from  Chicago  to  West  Chicago  based 
on  the  provisions  of  rules  7 (a)  and  21  of  the  engineers’  schedule. 
Statement . — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — During  the  period  March  7 to  12,  1921,  inclusive. 
Engineer  Fessler  performed  service  as  follows:  Operated  train  No.  56,  a milk 
train,  from  West  Chicago  to  Chicago,  a distance  of  30  miles ; deadheaded  from 
Chicago  to  West  Chicago. 

Rules  7 (a)  and  21  of  the  current  engineers’  schedule  read: 

“7.  Rates  of  pay,  freight  service. — (a)  Rates  for  engineers  in  through  and 
irregular  freight,  pusher,  helper,  mine-run  or  roustabout,  light-engine  move- 
ment, in  road  service,  belt  line  or  transfer,  work,  wreck,  gravel,  construction, 
snow  plow  or  danger  (except  passenger  engines  equipped  with  pilot  snow  plows 
or  dangers  when  engaged  in  passenger  service),  circus  trains,  trains  established 
for  the  exclusive  purpose  of  handling  milk,  and  all  other  unclassided  service 
shall  be  as  follows  * * *. 

“ 21.  Deadheading. — Deadheading  on  railroad’s  business  on  passenger  trains 
will  be  paid  for  the  actual  mileage  at  5.6  cents  per  mile  for  engineers  and  for 
deadheading  on  other  trains  at  6.08  cents  per  mile  for  engineers : provided,  that 
a minimum  day  at  the  above  rates  will  be  paid  for  the  deadhead  trip  if  no 
other  service  is  performed  within  24  hours  from  time  called  to  deadhead. 
Deadheading  resulting  from  the  exercise  of  seniority  rights  will  not  be  paid 
for.” 

Example  1 under  rule  20,  final  terminal  delay,  rule  21,  deadheading,  and 
rule  30,  freight  terminal  switching,  over  70  miles,  in  the  appendix  to  the  agree- 
ment, reads : 

Example  1 


Called  to  leave  A,  deadhead  at 7.00  a.  m. 

Deadhead  A to  B,  distance  72. 

Arrive  at  B at 9.40  a.  m. 

Report  for  duty  at  B at 11.00  a.  m. 

Ordered  to  leave  B at 11.30  a.  m. 


Switch  at  B 11.30  a.  m.  to  12.55  p.  m. 
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Leave  B at 12A  ®*  P-  m- 

Arrive  at  A at 4.5d  p.  m. 

Released  at  A at 5.30  p.  m. 


Allowance 


Mileage  at  deadhead  rate 72  miles 

Switching  at  B 11.30  a.  m.  to  12.55  p.  m.,  1 hour  25  minutes  pro  rata 
rate. 

Mileage  at  classification  rate 100  miles 

Final  terminal  delay,  35  minutes  pro  rata  rate. 


Decision. — After  thorough  investigation  of  the  practices  in  effect 
upon  various  carriers  in  making  payments  under  their  rules  for 
similar  service,  the  claim  of  the  employees  is  sustained. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
Railroad  Labor  Board  in  this  case  for  the  following  reasons: 

The  positions  of  the  employees  and  the  carrier  are  as  follows : 

Employees ’ position. — Rule  21  of  the  engineers’  and  firemen’s  schedule,  with 
the  exception  of  the  rates  of  pay  for  performing  deadhead  service,  is  a ver- 
batim copy  of  Article  IX  of  the  western  arbitration  award  made  in  1915, 
which  does  not  provide  for  deadhead  time  being  used  to  make  up  a construc- 
tive day  and  which  has  already  been  ruled  on  by  Board  of  Adjustment  No. 
1 in  case  No.  668,  reading : 

“ Claim  of  Engineer  Fife  and  Fireman  Workman  for  100  miles  exclusive 
of  their  allowance  on  trip  Waukegan  to  Chicago,  April  13,  1916. 

“ Joint  statement  of  facts. — Claim  of  Engineer  Fife  and  Fireman  Work- 
man, Wisconsin  division,  for  100  miles  exclusive  of  all  other  time  or  miles  for 
trip  April  13,  1916,  from  Waukegan  to  Chicago. 

“ On  April  12  Engineer  Fife  and  Fireman  Workman  were  called  to  dead- 
head, Butler  to  Chicago,  leaving  Butler  at  6.45  a.  m.,  arriving  at  Chicago 
10.10  a.  m.  On  April  13  Engineer  Fife  was  called  to  deadhead  train  No.  303, 
Chicago  to  Waukegan,  arriving  there  at  5.57  a.  m.  Fireman  Workman  was 
called  to  deadhead,  Chicago  to  Waukegan,  on  train  No.  117,  arriving  there  at 
3.05  a.  m.  Engineer  Fife  and  Fireman  Workman  departed  from  Waukegan, 
train  No.  284,  6.27  a.  m.,  arriving  at  switch  where  train  leaves  main  line  at 
Augusta  Street,  Chicago,  at  8.48  a.  m.,  released  at  9.22  a.  m. 

“ Position  of  committee. — Employees  claim  actual  mileage,  Chicago  to 
Waukegan  (36  miles),  at  the  deadhead  rate  and  also  claim  that  this  crew  is 
entitled  to  compensation  for  service  performed  thereafter  as  per  rule  3 and 
subsidiary  rules,  engineers  and  firemen’s  schedules. 

“ Position  of  management. — The  railroad  officers  declined  to  grant  the  above 
claim  on  the  grounds  that  deadhead  mileage  can  be  used  to  make  up  construc- 
tive mileage  in  connection  with  the  trip  started  subsequent  to  deadheading 
and  within  24  hours  from  time  called  to  deadhead. 

“Decision. — The  respective  contentions  of  the  committee  and  the  company 
are  fully  set  forth  in  their  positions  as  shown  above. 

“ The  men  elected  to  accept  the  awarded  deadhead  rule,  and  in  their  nego- 
tiations with  the  company  for  the  purpose  of  applying  the  provisions  of  the 
award  to  their  schedule  agreed  tentatively  that  deadhead  time  might  be 
used  to  make  up  constructive  mileage,  and  an  example  was  placed  in  the 
schedule. 

“The  committee  representing  the  men,  however,  in  order  to  protect  them- 
selves in  case  of  future  interpretations  being  made  on  the  deadhead  rule, 
received  a letter  from  the  general  manager  containing  the  following : 

“ * It  is  understood,  of  course,  that  whatever  rulings  are  made  by  the 
arbitration  board  under  the  appeals  that  will  come  up  at  the  meeting  to  be 
held  in  January  will  be  accepted  by  this  company.’ 

“ The  decision  of  the  arbitration  board  in  January  clearly  stated  that  the 
deadhead  rule  must,  if  accepted,  be  accepted  in  its  entirety.  The  men  having 
accepted  the  deadhead  rule  in  its  entirety,  the  board  sustains  the  claim.” 


982 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3611] 


Carrier's  position. — Under  date  of  March  2,  1921,  bulletin  No.  1190  was  issued, 
providing  in  part  as  follows : 

“Effective  Monday,  March  7,  the  following  changes  will  be  made  in  the 
week-day  suburban  engine-crew  assignment.  All  concerned  will  be  governed 
accordingly. 

* * * * * * * 

“Engine  crew  No.  7,  will  operate  No.  56  and  deadhead  to  West  Chicago  on 
No.  49,  milk,  continuous  service.” 

Under  date  of  March  7,  1921,  the  following  bulletin  was  issued  by  the  master 
mechanics : 

“ Herewith  vacancies  for  engineers  and  firemen  on  the  Galena  division.  All 
applications  for  same  must  be  in  this  office  not  later  than  12  noon,  March  12, 
1921. 

* * * * * * * 

“ Passenger  trains  No.  56  deadhead  to  West  Chicago  on  No.  49,  for  engineer 
and  fireman.  * * * ” 

Under  date  of  March  12,  1921,  the  following  bulletin  was  issued : 

“ Please  assign  the  following  engineers  and  firemen  to  the  runs  which  they 
have  received  as  per  bulletin  expiring  this  date. 

“ Passenger  train  No.  56  and  deadhead  on  No.  49 — J.  Maiden  and  M. 
Freeman.” 

Engineer  W.  Fessler  was  assigned  to  engine  crew  No.  7 prior  to  March  7, 
1921,  and  continued  on  the  assignment  March  7,  the  effective  date  of  bulletin 
No.  1190,  to  and  inclusive  of  March  12,  1921,  at  which  time  the  run  was 
assigned  to  Engineer  Maiden  on  account  of  his  being  the  senior  qualified  appli- 
cant responding  to  the  bulletin  of  March  7,  1921. 

It  is  the  position  of  the  carrier  that  it  is  entirely  within  its  rights  in  estab- 
lishing an  assignment  such  as  was  established  in  bulletins  herein  quoted;  and 
that  there  are  no  schedule  rules  or  agreements  precluding  the  carrier’s  com- 
bining deadhead  with  service  and  paying  therefor  service-mileage  rates. 

It  is  further  the  position  of  the  carrier  that  example  No.  1 under  rules  20 
(final  terminal  delay),  21  (deadheading),  and  30  (freight  terminal  switching 
over  70  miles),  in  the  appendix  to  the  agreement,  which  is  quoted  in  the  joint 
statement  of  facts,  is  not  applicable  where  the  deadheading  is  made  a part  of 
the  regular  assignment  and  compensated  for  at  full  service-mileage  rates ; and 
that  Engineer  Fessler  having  been  compensated  for  service  performed  March  7 
to  12,  1921,  inclusive,  on  the  basis  of  miles  or  time,  with  a minimum  of  100, 
has  received  all  compensation  due  him  and  is  not  entitled  to  100  miles  plus  30 
miles  deadhead  as  claimed. 

Claim  of  the  employees  is  based  on  rules  7 (a)  and  21  of  the  current  engi- 
neers’ schedule  above  quoted.  A careful  reading  of  these  rules  will  clearly 
demonstrate  that  no  restrictions  are  placed  on  the  combining  of  service  trips 
and  deadhead  trips  in  connection  with  service  of  this  carrier,  and  there  are 
no  other  rules  in  the  agreement  that  prohibit  it ; further,  the  practice  of  many 
years’  standing  on  this  carrier  has  permitted  service  trips  and  deadheading 
to  be  coupled  up.  The  practice  clearly  demonstrates  the  clear  understanding 
existing  between  the  carrier  and  its  employees  concerned. 

The  decision  of  the  majority  of  the  board  indicates  that  it  has  ignored  the 
rules  in  effect  and  practices  under  these  rules  on  this  carrier,  and  has  gone 
outside  of  the  record  and  obtained  from  various  other  carriers  through  a 
questionnaire  an  expression  of  their  practices.  The  decision  is  on  the  evidence 
received  from  these  other  carriers,  at  least  some  of  which  have  substantially 
different  rules,  which,  in  our  judgment,  have  no  bearing  in  placing  an  inter- 
pretation on  the  schedule  agreement  or  practices  in  effect  on  the  railroad 
where  the  claim  originated. 

The  case  cited  in  the  employees’  position  as  having  been  decided  by  Railway 
Board  of  Adjustment  No.  1,  case  No.  688,  is  not  similar  to  this  dispute,  as 
this  was  a regular  assignment  properly  bulletined  in  accordance  with  the 
usual  practice,  and  the  run,  including  the  service  and  deadhead  trips,  was  bid 
in  and  accepted  by  the  man  whose  seniority  would  entitle  Iiim  to  it. 

The  evidence  submitted  in  this  case  shows  that  Engineer  Fessler  left  West 
Chicago  on  milk  train  No.  56  at  10.06  a.  m.,  arrived  at  Chicago  at  11.15  a.  m., 
left  Chicago,  deadheading,  on  passenger  train  No.  49  at  1.54  p.  m.,  and  arrived 
at  West  Chicago,  his  home  terminal  where  he  lives,  at  3.15  p.  m. 
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The  decision  gives  to  the  men  involved  100  miles  and  30  miles  additional, 
the  latter  to  cover  the  deadhead  trip.  It  might  not  be  amiss  to  state  that  had 
the  engine  .crew  worked  from  Chicago  to  West  Chicago  instead  of  riding  back 
on  a passenger  train  the  compensation  which  could  have  been  claimed  was 
exactly  that  which  was  paid  by  the  carrier. 

One  of  the  carriers  responding  to  the  questionnaire  made  the  following 
statement : 

“ We  are  reluctant  to  pass  opinion  in  such  cases,  as  what  may  or  may  not 
be  done  on  this  road  under  our  schedules,  in  our  judgment,  has  no  bearing  on 
interpretation  of  other  schedules  built  up  by  negotiation  and  practice  of  many 
years.  For  one  illustration  it  might  be  that  a deadhead  minimum  is  allowed  on 
some  road,  which  would  carry  with  it  unlimited  or  limited  privileges  of  com- 
bination with  full  service. 

“ Unless  the  board  is  making  a new  rule,  we  respectfully  submit  that  the 
rules  and  practices  on  the  individual  road  in  question  should  be  the  guide.” 

In  our  judgment  this  is  a true  picture,  but  was  evidently  not  given 
much  regard  by  the  majority  of  the  members  who  finally  passed  the 
decision. 

As  the  rules  in  effect  do  not  prohibit  combining  deadhead  with 
service  trips,  the  decision  can  not  be  justified. 

Horace  Baker. 

J.  H.  Elliott. 

Samuel  Higgins. 

SUPPORTING  OPINION 

Example  No.  1,  which  appears  in  the  agreement  and  which  is 

?uoted  in  the  joint  statement  of  facts,  shows  that  the  72  miles  per- 
ormed  by  the  crew  in  deadhead  service  are  paid  separately  from 
the  other  service  performed,  showing  conclusively  that  it  is  not  the 
intent  of  the  rules  of  the  agreement  to  combine  deadhead  service 
with  other  service.  There  is  no  exception  made  in  the  example  to 
show  that  it  does  not  apply  when  the  deadhead  service  is  a part  of 
the  assignment.  The  carrier  states  that  the  example  is  not  applicable 
where  deadheading  is  made  a part  of  the  regular  assignment,  which 
position  is  not  in  accord  with  either  rule  21  or  example  1,  and  should 
that  construction  be  placed  on  the  language  of  the  rule  or  the  ex- 
ample it  would  discriminate  against  the  engineers  and  firemen  who 
are  required  to  deadhead  as  a part  of  their  assignment,  as  they  would 
not  be  allowed  separate  pay  for  the  deadhead  service,  while  engi- 
neers and  firemen  not  operating  on  assigned  runs  would  be  allowed 
separate  compensation  for  deadhead  service.  By  applying  the  posi- 
tion of  the  carrier  to  the  case  involved  in  Docket  3074  Engineer 
Fessler  would  only  be  paid  100  miles  for  the  service  performed  if 
the  run  was  regularly  assigned,  while  he  would  be  paid  130  miles 
if  the  run  was  not  regularly  assigned,  which  would  be  manifestly 
unfair  to  engineers  and  firemen  on  regularly  assigned  runs  part  of 
which  embraced  deadhead  service. 

The  replies  to  the  questionnaires  that  were  sent  to  eight  of  the 
principal  railroads  operating  in  territory  adjacent  to  the  carrier 
involved  in  the  dispute  on  Docket  3074,  all  of  which  roads  were 
parties  to  the  western  arbitration  award  for  engineers  and  firemen 
that  promulgated  the  deadhead  rule  in  question,  shows  that  seven  of 
the  railroads  do  not  combine  deadhead  service  with  other  service, 
either  where  it  is  a part  of  the  regular  assignment  or  where  it  is 
performed  in  irregular  sevice,  and  this  indicates  that  it  was  not  the 
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intent  of  the  awarded  rule  to  permit  the  carriers  to  combine  dead- 
head service  with  other  service  under  any  circumstances. 

It  is  evident  from  the  foregoing  that  the  members  of  the  board 
who  have  dissented  from  the  decision  of  the  majority  of  the  board 
have  not  taken  cognizance  of  the  fact  that  the  deadhead  rule  in- 
volved in  Docket  3074  is  ’the  same  as  the  deadhead  rule  promul- 
gated by  the  western  award  of  1915,  nor  of  the  fact  that  carriers 
who  were  parties  to  the  award  do  not  combine  deadhead  service 
with  other  service  under  any  conditions. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 


DECISION  NO.  3612.— DOCKET  4079 

Chicago,  III.,  May  26,  1025 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri- 

Kansas-Texas  Lines 

Question. — Claim  of  Conductor  Kent  for  compensation  on  the 
basis  of  pilot  service  on  account  of  having  double-headed  engines 
Nos.  248  and  253  on  train  No.  43,  from  Denison,  Tex.,  to  Wichita 
Falls,  Tex.,  December  7,  1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position . — This  extra  engine  was  double-headed  to  Wichita  Falls 
for  the  purpose  of  providing  a lay-over  engine  at  that  point.  Claim  is  made  by 
Conductor  Kent  for  compensation  on  the  basis  of  pilot  service  as  provided  in 
the  double-heading  rule,  he  being  first  out  on  the  conductors’  extra  board,  not 
used.  Article  47  reads  as  follows : 

“ The  railroads  agree  not  to  run  double-headers,  except  in  cases  of  wrecks, 
snow  blockades,  and  working  engines  to  and  from  shops,  in  which  cases  the 
tonnage  of  trains  moved  will  be  limited  to  what  the  larger  of  the  engines 
propelling  such  trains  can  handle  over  the  division  without  doubling.  Vinegar, 
Kansas,  Bells,  and  Brookshire  Hills  will  be  excepted  so  far  as  doubling  is 
concerned. 

“ Pusher  service  will  be  confined  to  Denison,  Atoka,  Shreveport,  and  Houston. 

“ Question. — Is  the  railroad  permitted  to  double-head  on  passenger  trains? 

“ Decision. — Yes ; provided  they  are  transferring  engines  to  or  from  shops 
or  for  the  purpose  of  handling  passenger  tonnage.  They  may  also  be  double- 
headed on  passenger  trains  after  handling  extra  passenger  or  excursion  trains, 
provided  that  conductors  are  paid  at  least  a minimum  day  for  the  going  trip  as 
in  passenger  service  and  at  least  a minimum  day  for  the  return  trip  in  pilot 
service. 

“ Question. — Can  two  light  engines  be  double-headed? 

“ Decision. — They  can  not  under  the  rule. 

“ Question. — Can  double-headers  be  used  on  troop  trains? 

“ Decision. — Yes ; if  for  the  purpose  of  handling  exclusive  train,  where  the 
tonnage  is  too  great  for  one  engine.” 

The  employees  contend  that  the  carrier  is  not  permitted  to  double-head 
in  passenger  service,  except  under  certain  conditions  set  out  plainly  in  the 
rule,  and  this  movement  does  not  come  within  such  provisions.  The  claim 
as  made  is  justified  under  the  rule  and  practices  obtaining  heretofore  and 
should  be  allowed. 

Carrier's  position. — We  declined  to  join  the  organization  in  submission  of 
this  question  for  the  reason  that  we  do  not  feel  there  is  any  merit  in  the 
claim  or  violation  of  the  agreement  involved.  This,  we  believe,  is  borne  out 
by  employees’  submission.  The  statement  of  facts  furnished  by  them  indi- 
cates that  this  extra  engine  was  double-headed  to  Wichita  Falls  for  the  pur- 
pose of  providing  a lay-over  engine  at  that  point.  They  might  have  made 
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this  clearer  by  stating  that  the  engine  was  double-headed  for  the  purpose  of 
providing  a lay-over  passenger  engine,  and  the  carrier  is  privileged,  as  indi- 
cated by  article  47  quoted  in  the  employees’  submission,  to  double-head  engines 
for  the  purpose  of  handling  passenger  tonnage. 

There  being  no  violation  in  this  instance,  we  request  that  the  claim  be 
'denied  and  the  docket  closed. 

Decision. — After  a thorough  investigation  as  to  practices  in  effect 
upon  various  carriers  in  western  territory  covering  the  question  in- 
volved herein,  the  Railroad  Labor  Board  decides  that  the  claim 
•of  the  employees  is  denied. 


DECISION  NO.  3613.— DOCKET  4328 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Brakemen  Golnast  and  Yroman,  Minnesota 
•division,  for  time  alleged  to  have  been  lost  May  20  and  27,  June  3, 
10,  17,  and  24,  1923,  while  regularly  assigned  to  work-train  service. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Brakemen  Golnast  and  Vroman  were  assigned 
•daily  to  work-train  service  under  the  provisions  of  rule  51,  conductors’  and 
trainmen’s  current  schedule,  from  April  24,  1923,  to  May  19,  1923.  On  Sundays, 
May  20  and  27,  June  3,  10,  17,  and  24,  1923,  a crew  regularly  assigned  to  the 
New  Ulm,  Minn.,  switch-train  crew,  was  used  to  furnish  steam  for  washing 
out  steam-shovel  boilers  at  Courtland  pit.  The  work-train  crew  was  assigned 
to  load  gravel  at  the  pit  and  haul  it  to  New  Ulm,  under  the  provisions  of 
Bulletins  8-M  and  10-M,  reading  as  follows : 

Bulletin  8-M 


• Conductors  and  Trainmen: 


Winona,  Minn.,  January  2%,  1923. 


Applications  will  be  received  up  to  noon,  January  29,  for  the  following 
positions : 

One  conductor  and  two  brakemen  for  first  New  Ulm  yard  job,  8 a.  m.  to 
-5  p.  m.,  to  work  daily. 

One  conductor  and  two  brakemen  for  second  New  Ulm  yard  job,  8 p.  m.  to 
5 a.  m.,  to  work  daily. 

Mail  all  applications  to  Trainmaster  Johnson  at  Waseca. 

M.  J.  Boyle. 


Bulletin  10-M 


Conductors  and  Trainmen: 


Winona,  Minn.,  January  29,  1923. 


Conductor  English  and  Brakemen  J.  Golnast  and  G.  C.  Pickart  assigned  to 
tirst  New  Ulm  yard  job. 

Conductor  Leischer  and  Brakemen  Schwieger  and  J.  W.  Vroman  assigned  to 
second  New  Ulm  yard  job. 

M.  J.  Boyle. 

This  crew  went  to  work  at  8 a.  m.,  tying  up  at  about  5 p.  m.  The  New  Ulm 
switch-train  crew  was  assigned  to  work  from  8 a.  m.  to  5 p.  m.  daily  under 
the  provisions  of  bulletin  66-M,  reading  as  follows: 

Bulletin  66-M 


Winona,  Minn.,  August  4,  1922. 

Conductors  and  Trainmen: 

Brakeman  W.  H.  Hughes  assigned  to  Mankato  second  yard  crew  vacated 
fey  Brakeman  Schaus. 
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Applications  will  be  received  up  to  noon,  August  9,  for  the  following  posi- 
tions : 

One  conductor  and  two  brakemen  for  New  Ulm  switch-train  crew,  8 a.  m. 
to  6 p.  m.,  to  work  daily  in  the  district  between  Sleepy  Eye  and  Mankato  and 
Kasota  and  tie  up  at  New  Ulm. 

One  conductor  and  two  brakemen  for  New  Ulm  switch-train  crew,  8 p.  m. 
to  6 a.  m.,  to  work  daily  in  the  district  between  Sleepy  Eye  and  Mankato  and 
Kasota  and  tie  up  at  New  Ulm. 

Mail  all  applications  to  Trainmaster  Parish  at  Waseca. 

M.  J.  Boyle. 

Employees'  position. — The  employees  contend  that  the  work-train  work  to 
which  Brakemen  Golnast  and  Vroman  were  assigned  should  all  have  been 
done  by  them  and  that  when  done  by  any  other  crew  such  crew  was  usurping 
the  earning  power  of  the  work-train  crew  and  w7as  therefore  entitled  to  such 
time  lost  on  the  dates  above  referred  to.  The  employees  further  contend  that 
when  the  carrier  used  the  New  Ulm  yard  crew  in  work-train  service,  washing 
out  engines,  etc.,  and  hauling  cars  of  gravel  from  pit  to  point  that  the  work 
trains  which  hauled  them  can  not  be  considered  as  a part  of  their  assignment 
as  set  forth  in  the  bulletin  above  quoted.  It  has  been  the  common  practice  on 
the  Chicago  & North  Western  Railway  that  work-train  crews  did  all  of  the 
work-train  work,  such  as  hauling  gravel  and  washing  out  steam  shovel  and 
engines  assigned  to  work-train  service. 

Carrier's  position. — It  is  the  carrier’s  position  that  it  was  entirely  proper 
for  the  carrier’s  officers  to  use  this  switch-run  crew  to  furnish  steam  to  wash 
out  steam-shovel  boilers,  such  work  consuming  not  more  than  2 hours  and  30 
minutes,  instead  of  calling  another  crew  for  that  exclusive  service.  There  is 
no  schedule  rule  supporting  the  position  of  the  employees  that  the  men  regu- 
larly assigned  to  work-train  service  should  be  used  on  Sunday  or  any  other 
day  to  furnish  steam  to  wash  out  steam-shovel  boilers,  neither  has  it  been 
the  practice  on  this  carrier. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3614.— DOCKET  4381 

Chicago , III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Virginian 

Railway  Co. 

Question. — Should  yard  conductors  and  yard  brakemen  regularly 
assigned  to  perform  work-train  service  within  yard  limits  be  paid 
the  yard  rate  of  pay  or  the  work-train  rate  of  pay  while  in  such 
service  ? 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — When  work  trains  are  worked  exclusively  within 
yard  limits,  yard  conductors  and  yard  brakemen  are  assigned  to  them  in  ac- 
cordance with  the  tenth  paragraph  of  Article  XXV  of  the  trainmen’s  schedule, 
effective  December  1,  1919,  which  reads : 

“ Work  trains  working  exclusively  within  yard  limits  will  be  manned  by 
yard  men ; working  partly  in  yards  and  partly  on  the  road  by  road  men.  Yard- 
limit  boards  will  not  be  moved  for  the  purpose  of  affecting  classification  of  em- 
ployees on  work  trains  in  such  yards. 

“ Interpretation. — At  a yard,  joint  with  two  divisions,  on  work  partly  within 
and  partly  without  yard  limits,  that  division  on  which  material  is  loaded  or 
unloaded  will  furnish  the  crew.  If  loaded  or  unloaded  on  both  divisions,  crewTs 
will  be  furnished  by  the  division  on  which  the  greater  distance  is  traveled.” 

Decision. — The  Railroad  Labor  Board  decides  that  work-train 
rates  shall  be  paid. 


[No.  3617] 


DECISIONS 


987 


DECISION  NO.  3615.— DOCKET  4382 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Virginian 

Railway  Co. 

Question. — Should  yard  conductors  and  yard  brakemen  regularly 
assigned  to  perform  switching  service  at  Sewalls  Point  yard,  when 
used  to  perform  service  between  Sewalls  Point,  Va.,  and  South 
Branch,  Va.,  be  paid  for  such  service  under  paragraph  (&),  Article 
XLI,  of  the  trainmen’s  schedule,  effective  December  1,  1919,  in  addi- 
tion to  the  yard  rate  of  pay? 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Paragraph  (6)  of  Article  XLI  reads: 

“ Where  regularly  assigned  to  perform  service  within  switching  limits,  yard 
men  shall  not  be  used  in  road  service  when  road  crews  are  available,  except  in 
case  of  emergency.  When  yard  crews  are  used  in  road  service  under  conditions; 
just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  is  the  greater,, 
with  a minimum  of  one  hour,  for  the  class  of  service  performed,  in  addition  to* 
the  regular  yard  pay  and  without  any  deduction  therefrom  for  the  time  con- 
sumed in  said  service.” 

Sewalls  Point  is  the  eastern  terminus  of  the  Virginian  Railway  Co.  South 
Branch  is  approximately  12^  miles  west  of  Sewalls  Point.  The  yard-limit 
board  which  governs  Sewalls  Point  terminus  is  located  just  west  of  South 
Branch  and  governs  the  entire  terminal  as  one  continuous  yard  limit.  Yard 
conductors  and  brakemen  engaged  in  switching  at  Sewalls  Point  are  required, 
when  necessary,  to  go  west  to  South  Branch,  which  is  within  the  yard-limit 
boards,  to  move  trains  tied  up  under  the  hours-of-service  law  into  Sewalls 
Point  or  to  perform  other  service. 

Decision. — No.  As  Sewalls  Point  switching  limits  include  South 
Branch,  the  yard  rates  shall  apply  to  this  service. 


DECISION  NO.  3616.— DOCKET  4383 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Virginian 

Railway  Co. 

Question. — Request  for  restoration  of  J.  T.  Sinke  to  the  service 
with  seniority  rights  unimpaired  and  pay  for  time  lost. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  denied. 


DECISION  NO.  3617.— DOCKET  4385 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Virginian 

Railway  Co. 

Question. — Request  for  restoration  of  M.  E.  Thomas  to  the  service 
with  seniority  rights  unimpaired  and  pay  for  time  lost. 

Decision. — The  Railroad  Labor  Board  decides  that  the  request  of 
the  employees  is  denied. 
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DECISION  NO.  3618.— DOCKET  4401 

Chicago , III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  yardmen  and  roadmen,  Black  Hills  and  Wyo- 
ming division,  for  time  lost  on  work  and  construction  trains  operated 
by  the  Marsh  Construction  Co.  and  the  Roberts  Construction  Co. 
Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — In  February,  1923,  the  Marsh  Construction  Co.  did 
a lot  of  work-train  work  at  Casper,  Wyo.,  and  did  not  employ  yardmen  em- 
ployees of  the  Chicago  & North  Western  Railway  Co. 

In  June,  1924,  the  Roberts  Construction  Co.  started  work  and  construction 
trains  between  Rushville  and  Clinton  at  Eli  and  between  Thatcher  and  Arabia, 
Nebr.,  and  it  is  not  using  the  trainmen  to  man  work  trains  operated  by  them 
in  doing  this  work-train  work  under  contract. 

The  organizations  contend  that  the  carrier  violated  contract  agreements 
when  it  farmed  this  work  out  and  denied  such  work  to  the  employees  under 
paragraph  (3)  of  yard  rule  3 (b)  reading: 

“ Handling  of  all  work  and  milk  trains  operating  exclusively  within  the 
switching  limits.” 

As  the  work  done  by  the  Marsh  Construction  Co.  in  February,  1923,  was  all 
within  switching  limits,  yardmen  should  have  been  employed  under  the 
above-quoted  schedule  rule,  and  we  are  asking  that  yardmen  losing  time  on 
this  account  be  reimbursed  for  all  time  lost. 

We  further  contend  that  under  the  second  paragraph  of  rule  51  roadmen 
should  be  assigned  to  the  work  done  by  the  Roberts  Construction  Co.  The  rule 
reads  as  follows : 

“Work  or  gravel  trains  shall  be  manned  by  pool  crews  or  extra  men  who 
shall  not  be  displaced  for  the  period  pf  five  days,  at  the  expiration  of  which 
the  senior  man  or  men  on  the  division  making  written  application  for  same 
shall  be  assigned.”  * * * 

We  further  contend  that  the  work  done  by  these  construction  companies  is 
the  same  as  work-train  work,  and  is  defined  by  rule  38  (a)  of  the  schedule 
agreement  between  the  carrier  and  its  employees,  reading : 

“ Work  trams  defined. — Trains  assigned  to  construction,  maintenance,  or 
betterment  work  shall  be  considered  work  trains.” 

We  further  contend  that  when  roadmen  or  yardmen  are  denied  work-train 
service  farmed  out  in  this  manner  and  the  men  suffer  any  loss  of  time  by 
reason  of  the  work  being  done  by  construction  companies,  they  are  entitled  to 
such  loss  of  time. 

Carrier's  position. — In  February  and  March,  1923,  the  carrier  contracted 
with  the  Marsh  Construction  Co.  to  fill  in  and  construct  a new  yard  at  Casper. 
This  new  yard  was  located  entirely  outside  of  and  separate  from  the  then  exist- 
ing tracks  of  the  carrier.  The  contractor  used  a steam  shovel  and  one  stand- 
ard locomotive  in  this  work,  and  the  equipment  was  manned  with  his  own 
men.  On  a few  occasions  the  construction  company’s  engine  did  go  into  the 
Casper  yard  to  move  some  material.  When  these  movements  were  made, 
however,  a yardman  pilot  accompanied  them. 

On  June  28,  1924,  the  carrier  contracted  with  the  Roberts  Construction  Co. 
to  reduce  the  grades  in  the  vicinity  of  Arabia,  Valentine,  Cody,  Eli,  and 
Rushville,  Nebr.  The  construction  company,  in  the  performance  of  this  work, 
used  steam  shovels,  narrow-gauge  engines,  and  dump  cars.  At  no  point  in  the 
performance  of  this  work  did  the  contractor’s  equipment  use  the  rails  of  the 
carrier,  except  at  Valentine  and  Cody,  where,  for  a distance  of  a few  hundred 
feet,  one  rail  only  was  used  while  the  contractor  was  making  the  first  spread. 
In  these  cases  a Chicago  & North  Western  conductor-flagman  was  used  to 
protect  the  movement. 

In  the  work  at  Eli,  in  order  to  fill  in  and  raise  the  station  grounds,  the 
contractor’s  equipment  did  use  the  outside  rail  of  the  passing  track,  but  while 
this  rail  was  so  used,  it  was  taken  out  of  service  of  the  operating  department 
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in  compliance  with  the  superintendent’s  bulletin  No.  186,  dated  July  8,  1924, 
reading : 

All  Concerned: 

Passing  track  at  Eli,  Nebr.,  has  been  taken  out  of  service ; therefore,  trains 
can  not  meet  or  pass  at  that  point. 

(Signed)  G.  A.  Holmes, 

Superintendent. 

At  Rushville  the  contractor’s  equipment  and  men  did  not  use  the  carrier’s 
rails,  except  that  they  crossed  the  main  line  with  a temporary  movable  cross- 
ing. While  such  crossing  was  in  place,  a Chicago  & North  Western  conductor- 
flagman  protected  same. 

Rule  3 (b)  of  the  yardmen’s  schedule,  quoted  in  the  employees’  position,  is 
not  applicable  in  this  case  for  the  reason  that  this  work  was  not  performed 
within  the  switching  limits  of  the  Casper  yard,  the  new  yard  not  being  under 
the  jurisdiction  of  the  operating  department  until  it  was  completed  and  in- 
spected by  the  carrier. 

The  second  paragraph,  rule  51  of  the  conductor’s  and  trainmen’s  schedule, 
quoted  in  the  employees’  position,  is  not  applicable  in  the  circumstances,  for  the 
reason  that  the  construction  work  in  connection  with  the  reducing  of  the 
grades  did  not  involve  the  seniority  of  the  carrier’s  men,  neither  did  it  usurp 
their  earning  power. 

The  contractor,  in  handling  material  in  narrow-gauge  equipment,  handled 
such  material  on  tracks  especially  constructed  for  them ; such  movements  as 
were  made  by  the  contractor’s  men  in  no  way  involved  the  conductor’s  and 
trainmen’s  contract. 

It  is  therefore  the  carrier’s  position  that  it  has  the  right  to  contract  work 
of  this  character  in  a manner  that  will  secure  the  most  economical  results, 
particularly  so  in  view  of  the  fact  that  in  carrying  out  the  contract  the  rights 
of  the  carrier’s  employees  are  not  in  any  manner  abridged  or  involved. 

Decision. — Under  the  facts  and  circumstances  as  disclosed  in  this 
case  the  Railroad  Labor  Board  decides  that  the  claim  is  denied. 


DECISION  NO.  3619.— DOCKET  4413 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Conductor  Butterfield  for  2,400  miles  for  the 
month  of  April,  1924. 

Statement. — The  following  is  quoted  from  the  submission: 

Employees'  position. — Conductor  Butterfield  was  regularly  assigned  to  the 
conductors’  extra  list  from  the  1st  to  the  17th  of  April,  and  was  notified  at 
11.30  a.  m.  on  the  17th  that  he  was  displaced  and  that  an  assignment  was 
open  for  him  on  the  Galena  switch  run,  too  late,  however,  for  him  to  get  to  the 
terminal  in  time  to  take  out  the  Galena  switch  run  on  the  17th,  causing  him 
to  lose  the  17th  and  18th.  There  was  but  one  train  a day  for  Galena,  leaving 
Baraboo  at  11.23  a.  m.,  and  he  was  not  notified  until  11.30  a.  m.,  or  seven 
minutes  after  his  train  had  departed. 

The  employees  contend  that  Conductor  Butterfield  was  under  the  monthly 
guarantee  rule  33  (b)  reading: 

“ Men  in  regularly  assigned  service,  not  daily,  who  are  ready  for  duty  the 
entire  month,  losing  no  time  on  their  own  account,  will  be  allowed  a minimum 
of  2,600  miles  per  month,  plus  switching  time  that  may  have  accrued  during  the 
month.  All  excess  over  this  will  be  paid  for  at  proportionate  rates.  Should 
a man  lay  off,  above  guaranty  shall  be  reduced  100  miles  for  each  day  not  ready 
for  service. 

“ Example. — Two  thousand  six  hundred-mile  guaranty : 

“A  man  laying  off  two  days  in  any  one  month  will  be  allowed  not  less  than 
2,400  miles,  plus  switching  time.” 
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As  he  lost  two  days  on  his  own  account,  April  6 and  10,  he  is  entitled  to 
2,400  miles,  and  as  he  was  allowed  only  2,213  miles  he  should  be  reimbursed 
for  187  miles  to  make  up  his  2,400-mile  guaranty  under  the  above  rule  and 
example.  This  man  was  ready  for  duty  the  full  month,  all  but  two  days,  but 
the  carrier  contends  that  he  lost  the  17th  and  18th  on  his  own  accord,  exer- 
cising his  seniority.  This  is  not  a fact,  because  he  was  not  notified  until  11.30 
a.  m.  on  the  17th,  and  then  not  until  seven  minutes  after  the  only  train  that  he 
could  get  there  on  had  departed.  He  was  not  exercising  his  seniority  by  choice, 
but  was  notified  that  his  choice  of  assignment  was  canceled  and  that  the 
Galena  switch  run  was  open  for  him.  This  he  agreed  to  take,  but  not  with 
the  understanding  that  he  was  off  on  his  own  accord,  as  the  above-quoted 
example  sets  forth  as  the  understanding  of  the  rule,  when  it  cites  “ man  laying 
off  two  days,”  which  shows  conclusively  what  was  intended  by  the  language 
of  the  rule,  “ losing  no  time  on  their  own  account,”  as  this  man  did  not  lay 
off,  but  was  obliged  to  wait  24  hours  for  train  service  in  order  to  take  his 
run. 

Carrier's  position. — Conductor  Butterfield  was  assigned  to  the  conductors' 
extra  list  at  Baraboo.  On  April  17,  1924,  it  was  necessary  to  reduce  the  num- 
ber of  men  on  this  extra  list,  and  Conductor  Butterfield  was  notified  at  11.30 
a.  m.  that  he  was  reduced.  Conductor  Butterfield  notified  the  caller  that  he 
would  take  the  Galena  assignment,  which  was  open  for  a conductor  and  was 
under  bulletin  at  that  time.  At  the  same  time  he  notified  the  caller  that  he 
would  depart  from  Baraboo  on  train  No.  508  the  following  day,  April  18,  and 
take  the  Galena  assignment  the  day  following  his  arrival  at  that  point,  thereby 
losing  April  17  and  18  of  his  own  accord  while  exercising  his  seniority  under 
the  provisions  of  schedule  rules. 

In  connection  with  Conductor  Butterfield’s  being  notified  that  he  was  de- 
moted from  the  conductors’  extra  list  at  11.30  a.  m.,  on  April  17,  division 
officers  advise  that  they  undertook  to  notify  him  immediately — that  is,  at  10.30 
a.  m. — of  his  demotion,  but  that  he  could  not  be  located  at  that  time. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3620.— DOCKET  4418 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  C.  A.  Crow,  former  conductor,  who  was  dis- 
missed April  5,  1923,  for  reinstatement  with  full  senioritjr  and  com- 
pensation for  all  time  lost. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3621.— DOCKET  4420 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  Conductor  E.  A.  Masterson  and  crew  for  an 
additional  100  miles  each  day  from  January  18  to  23,  1924,  inclusive, 
on  account  of  having  run  through  their  definite  terminal. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 
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DECISION  NO.  3622.— DOCKET  4423 

Chicago , III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  conductors  and  trainmen  that  being  required 
to  use  the  telephone  is  in  violation  of  rule  ,87  of  the  schedule,  dated 
November  16,  1922. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Since  the  issuance  of  Bulletin  No.  71,  March  20,  1924, 
conductors  and  trainmen  have  been  required  to  communicate  immediately  with 
the  train  dispatcher  and  report  arrival  of  their  trains,  giving  name,  number  of 
train,  and  engine  and  name  of  siding,  by  the  use  of  the  telephone  for  the 
purpose  of  overcoming  delay  to  trains. 

The  organizations  contend  that  Bulletin  No.  71,  reading  as  follows,  is  in  viola- 
tion of  rule  87  of  the  schedule  of  conductors  and  trainmen : 

BULLETIN  NO.  71 

Casper,  Wyo.,  March  20,  192 4. 

To  all  concerned: 

Your  attention  is  called  to  rule  244  in  the  book  of  rules  of  the  operating 
department  reading  as  follows: 

“ Upon  the  arrival  of  a train  at  a closed  telephone  station  where  a train  is  to  be 
met  or  passed,  if  it  is  not  in  sight,  the  conductor  must  immediately  communicate 
with  the  train  dispatcher  and  report  arrival  of  his  train,  giving  his  name, 
number  of  train  or  engine,  and  name  of  station  or  siding.” 

We  are  having  some  delays  due  to  conductors  failing  to  comply  with  pro- 
visions of  this  rule,  and  it  should  be  understood  hereafter  that  conductors 
will  promptly  communicate  with  train  dispatcher  under  these  circumstances. 

A.  J.  Worthman,  Superintendent. 

Rule  87  of  the  schedule  reads : 

“ TJse  of  telephone  not  to  he  extended. — The  use  of  telephone  will  not  be 
extended  so  that  conductors  and  trainmen  perform  the  duties  of  operators 
as  a premeditated  proposition,  and  the  telephone  will  only  be  used  by  these 
men  to  obtain  orders  where  emergencies  arise,  which  is  to  their  interest  as 
well  as  that  of  the  company.” 

We  further  contend  that  this  bulletin  premeditates  the  use  of  the  tele- 
phone ; that  the  use  of  it  under  the  bulletin  is  not  restricted  to  an  emergency ; 
that  it  becomes  the  rules  and  requires  the  trainman  to  give  information  and 
do  the  work  of  a telegraph  operator  whenever  he  complies  with  same. 

Carrier's  position. — Rule  244,  book  of  rules  for  the  government  of  the  operat- 
ing department,  reads  as  follows : 

“ Upon  the  arrival  of  a train  at  a closed  telephone  station  where  a train 
is  to  be  met  or  passed,  if  it  is  not  in  sight,  the  conductor  must  immediately 
communicate  with  the  train  dispatcher  and  report  arrival  of  his  train,  giving 
his  name,  number  of  train  or  engine,  and  name  of  station  or  siding.” 

On  March  20,  1924,  Superintendent  Worthman,  of  the  Wyoming  division, 
issued  Bulletin  No.  71,  calling  the  attention  of  all  concerned  to  the  provisions 
of  the  operating  rule  quoted,  and,  following  the  quotation,  he  added : 

“ We  are  having  some  delays  due  to  conductors  failing  to  comply  with 
provisions  of  this  rule,  and  it  should  be  understood  hereafter  that  conductors 
will  promptly  communicate  with  train  dispatcher  under  these  circumstances.” 

Generally,  the  provisions  of  rule  244  have  been  complied  with,  but,  as 
explained  in  the  bulletin,  the  division  had  encountered  some  delays  by  reason 
of  some  conductors  failing  to  comply  with  the  provisions  of  the  rule. 

It  is  the  position  of  carrier’s  officers  that  compliance  with  operating  rule 
244  in  no  manner  violates  rule  87  of  the  conductors’  and  trainmen’s  schedule, 
quoted  in  the  position  of  the  employees,  for  the  reason  that  reporting  their 
arrival  at  a closed  telephone  station  where  a train  is  to  be  met  or  passed  is 
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not  requiring  of  trainmen  the  performance  of  operators’  duties,  and  certainly 
the  prompt  and  continuous  movement  of  trains  and  the  avoidance  of  delays  is 
to  the  interest  of  the  trainmen  as  well  as  to  the  carrier. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3623.— DOCKET  4432 

Chicago , III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  y.  Chicaga 
& North  Western  Railway  Co. 

Question. — Claim  of  L.  R.  O’Brien,  passenger  trainman,  for  addi- 
tional compensation  on  account  of  having  been  required  to  report 
for  duty  1 hour  and  35  minutes  before  the  leaving  time  of  the 
regular  assignment  ever  since  he  has  been  required  for  duty  on  this 
assignment. 

Decision. — The  Railroad  Labor  Board  decides  that  under  the 
provisions  of  rule  9 compensation  should  be  allowed  separate  from 
the  trip  for  all  time  on  duty  in  excess  of  30  minutes  for  handling 
the  engine  from  the  roundhouse  to  the  passenger  station. 


DECISION  NO.  3624.— DOCKET  4433 

Chicago,  III.,  May  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  F.  A.  Westrip,  H.  R.  Dickinson,  et  al.,  yard- 
men at  Boone,  Iowa,  for  an  additional  day  for  each  day  their  assign- 
ment started  between  the  hours  of  12  midnight  and  6.30  a.  m.,  since 
January  1,  1924,  and  until  adjustment  is  effected  or  the  work  dis- 
continued. 

Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — On  various  dates  since  January  1,  1924,  yard  assign- 
ments have  been  started  in  Boone  yard  between  12  midnight  and  6.30  a.  m.,. 
and  men  make  claim  for  an  additional  day  for  each  day  this  engine  was 
assigned  between  these  hours. 

The  employees  contend  that  the  carrier  is  not  privileged  to  start  an  engine 
between  the  hours  of  12  midnight  and  6.30  a.  m.,  and  that  when  it  does  it 
violates  the  agreed-to  and  accepted  starting-time  rule  and  practice  on  every 
carrier  working  under  the  supplements  and  rules  handed  down  by  said 
supplements. 

In  Boone  yard  there  is  the  full  cycle  of  crews  working  in  continuous  service, 
and  the  carrier  contends  that  he  can  work  an  extra  engine,  not  regularly 
assigned,  at  any  time  during  the  24-hour  period  and  not  violate  the  intent  and 
meaning  of  schedule  rules. 

The  employees  claim  that  this  extra  engine  worked  regularly  two  and  three 
or  more  days  a week  during  this  period ; that  the  carrier  is  violating  this  same 
rule  in  other  yards  on  the  system,  working  a so-called  extra  assignment  regu- 
larly every  day;  that  the  decisions  of  the  commission  of  eight  and  Board  of 
Adjustment  No.  1,  in  each  instance,  ruled  against  the  carrier  to  the  effect  that 
it  was  violating  starting-time  rules  when  it  started  an  engine  between  the: 
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hours  of  12  midnight  and  6.30  a.  m.,  and  paid  many  claims  of  an  additional 
day;  and  that  this  same  carrier  adjusted  many  claims  by  paying  two  days’ 
pay  or  an  additional  day  where  engines  were  started  between  the  hours  of 
12  midnight  and  6.30  a.  m. 

Carrier's  position. — Rule  8 (a)  of  the  yardmen’s  schedule  reads: 

“Regularly  assigned  yard  crews  shall  each  have  a fixed  starting  time  and 
the  starting  time  of  a crew  will  not  be  changed  without  at  least  48  hours’ 
advance  notice.  Practices  as  to  handling  of  transfer  crews  are  not  affected 
by  this  section.” 

It  is  the  carrier’s  position  that  on  days  when  a yard  assignment  was  started 
between  12  o’clock  midnight  and  6.30  a.  m.,  such  assignment  was  an  extra 
assignment  and  was  not  regularly  assigned;  therefore  the  carrier’s  officers 
were  privileged  to  start  such  assignments  at  the  times  they  did. 

A statement  has  been  filed  indicating  the  dates  on  which  those  extra 
assignments  worked,  which  also  shows  the  time  going  on  and  off  duty,  the 
name  of  foreman  and  helper,  and  the  necessity  for  starting  such  assign- 
ment. Particular  attention  is  directed  to  the  reason  for  using  these  assign- 
ments on  the  various  days.  On  six  occasions  it  was  to  handle  stock ; on  two 
occasions  on  account  of  severe  weather  conditions  and  a blocked  yard ; and  on 
five  occasions  to  work  as  a pusher  engine. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 

DECISION  NO.  3625.— DOCKET  4729 
Chicago , III.,  May  29,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Central  New  England  Railway  Co. 

Question. — Claim  of  Peter  Vosburgh  for  pay  for  learning  the  road 
on  July  24  and  25,  1923. 

Decision. — Claim  denied. 


DECISION  NO.  3626.— DOCKET  4475 

Chicago,  III.,  May  26,  1925 

'Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Claim  of  Conductor  J.  W.  Stein  and  crew,  eastern 
division,  November  12,  1920,  for  100  miles  on  the  second  trip  out  of 
Jefferson  City,  Mo.,  in  work-train  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3627.— DOCKET  3875 

Chicago,  III.,  May  27,  1925 

Order  of  Railroad  Telegraphers  v.  Nashville,  Chattanooga  & St.  Louis  Railway 

Question. — Claim  of  the  employees  that  the  reclassification  of  the 
position  of  agent  at  Hollow  Rock,  Tenn.,  from  agent-telegrapher 
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to  agent-nontelegrapher  is  in  violation  of  the  telegraphers’  agree- 
ment; that  the  rate  of  58%  cents  an  hour  should  be  restored;  and 
that  the  employee  filling  the  position  should  be  compensated,  in 
accordance  with  the  overtime  provisions  of  the  agreement,  with 
retroactive  adjustment  to  December  17,  1923. 

Statement. — Prior  to  December  17,  1923,  the  carrier  maintained 
an  agent-telegrapher  position  at  Hollow  Rock,  and  on  that  date 
the  telegraph  service  required  of  the  employees  was  discontinued 
and  the  rate  of  pay  reduced  from  58%  cents  to  48  cents  an  hour. 

The  employees  state  that  the  rate  of  the  position  was  arbitrarily 
reduced  by  the  carrier  prior  to  a conference  with  the  employees ; that 
the  reduced  rate  is  being  continued  over  the  protest  of  the  employees ; 
and  that  the  employee  occupying  the  position  has  been  assigned 
to  work  8 hours  within  a spread  of  10  hours,  instead  of  8 consecutive 
hours,  exclusive  of  the  meal  period,  as  provided  by  the  agreement. 

The  employees  contend  that  the  position  in  question  was  not 
abolished,  but  that  the  telegraph  service  only  was  discontinued,  and 
that  the  change  made  does  not  in  any  manner  constitute  a material 
change  in  the  work  and  responsibility  of  the  employee,  due  to  the 
fact  that  the  telegraph  service  performed  was  extremely  light  and 
was  a negligible  consideration  in  arriving  at  the  rate  of  pay  for  the 
. position. 

The  employees  also  contend  that  under  the  provisions  of  para- 
graph (a),  Article  III  of  the  agreement,  no  change  can  be  made 
in  the  rates  of  pay  of  any  position  covered  by  the  agreement  until 
conferences  have  been  held  by  the  representatives  of  the  carrier  and 
the  committee  representing  the  employees,  and  that  such  changes  in 
rates  of  pay  that  are  made  are  to  be  mutually  agreed  upon;  if  an 
agreement  can  not  be  reached,  the  rate  specified  in  the  agreement 
shall  remain  in  effect  until  dispute  has  been  handled,  as  provided  by 
the  transportation  act,  1920,  and  the  rules  of  the  Railroad  Labor 
Board,  and  a decision  is  rendered  thereon  by  the  board.  Paragraph 
(a)  of  Article  III  reads  as  follows: 

(a)  The  entering  of  employees  in  the  positions  occupied  in  the  service  or 
changing  their  classification  or  work  shall  not,  except  by  mutual  agreement 
between  the  committee  and  management,  operate  to  establish  a less  favorable 
rate  of  pay  or  condition  of  employment  than  is  herein  provided. 

It  is  further  contended  by  the  employees  that  the  above  rule  is  the 
same  as  that  promulgated  by  the  United  States  Railroad  Adminis- 
tration in  Supplement  21  to  General  Order  No.  27,  except  that  it 
was  expressly  amended  in  a manner  that  positively  prohibits  the 
carrier  from  establishing  a lower  rate  of  pay  or  less  favorable  con- 
ditions of  employment  for  an  employee  than  that  provided  by  the 
agreement  until  after  the  carrier  convinces  the  committee  represent- 
ing the  employees  that  such  change  in  the  classification  or  work 
justifies  an  adjustment  in  the  rate  of  pay  or  change  in  working 
conditions. 

The  employees  claim  that  the  carrier  arbitrarily  assigned  the  em- 
ployee involved  in  this  dispute  to  work  8 hours  within  a spread  of 
12  hours  over  the  protest  of  the  employees,  and  maintain  that  under 
the  provisions  of  the  agreement  this  employee  should  be  assigned  to 
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work  8 consecutive  hours,  exclusive  of  the  meal  hour;  and  if  as- 
signed to  work  in  excess  of  a 9-hour  spread,  he  should  be  paid  at  the 
overtime  rate  in  accordance  with  the  overtime  rule,  Article  V ( a )- 

The  employees  request  that  the  agent  involved  in  this  dispute  be 
paid  at  the  schedule  rate  of  pay  and  under  the  conditions  of  employ- 
ment that  were  in  effect  on  December  IT,  1923,  and  that  he  be  reim- 
bursed for  all  monetary  loss  sustained  by  reason  of  the  change  made 
by  the  carrier  on  that  date. 

* The  carrier  states  that  Hollow  Rock  was  a one-man  telegraph 
agency  position  on  the  main  line  between  Nashville,  Tenn.,  and 
Hickman,  Ky.  The  freight  and  passenger  depot  at  that  point  is 
located  1.54  miles  north  of  the  freight  and  passenger  station  at 
Hollow  Rock  Junction.  The  latter  station  is  the  freight  terminal 
for  the  Nashville  and  Paducah  and  Memphis  division,  and  continu- 
ous telegraph  service  is  there  maintained. 

The  carrier  also  states  that  on  December  14,  1923,  the  agent  at 
Hollow  Rock  was  advised  that  effective  at  8 a.  m.,  December  17,  1923, 
the  telegraph  service  performed  by  him  would  be  discontinued  and 
the  station  operated  as  a nontelegraph  agency.  He  was  also  advised 
of  the  assignment  of  hours  to  be  worked  and  that  the  rate  of  48  cents 
an  hour  would  be  paid. 

The  carrier  further  states  that  prior  to  establishing  an  extensive 
yard  with  engine  and  passenger  facilities  at  Hollow  Rock  Junction 
it  was  necessary  to  maintain  a train-order  telegraph  office  at  Hollow 
Rock,  and  that  since  the  terminal  was  established  at  Hollow  Rock 
Junction  there  was  absolutely  no  need  of  telegraph  service  at  Hol- 
low Rock;  for  that  reason  the  agent  at  the  latter  station  was  no 
longer  required  to  perform  telegraph  service. 

The  carrier  also  states  that  since  Decision  No.  2025  (IV,  R.  L.  B. 
739)  eliminated  intermittent  service  at  telegraph  agencies,  thereby 
prohibiting  the  continuing  of  the  former  assignment  of  hours  of  the 
agent  at  Ho11owt  Rock,  it  was  necessary,  in  order  to  economically 
and  efficiently  operate  the  station,  to  discontinue  the  telegraph  serv- 
ice and  reclassify  the  position  as  a nontelegraph  agency,  which  was 
done,  and  the  maximum  rate  for  a nontelegraph  agent  was  applied. 

The  carrier  contends  that  it  has  the  right  to  establish  telegraph 
service  or  discontinue  that  service  at  any  station  that  it  may  deem 
advisable  or  necessary  in  the  interest  of  economy,  giving  due  con- 
sideration to  the  public  service;  that  it  can  not  be  claimed  that  any 
reclassification  of  service  with  the  establishment  of  the  maximum 
rate  of  pay  of  the  class  of  service  performed  is  contrary  to  the 
provisions  of  paragraph  (a),  Article  III  of  the  agreement,  which 
rule  can  only  be  considered  as  having  reference  to  changing  the 
established  rates  of  a position  in  either  class  of  service. 

Decision. — The  Railroad  Labor  Board  decides  that  the  establish- 
ment of  a less  favorable  rate  of  pay  and  conditions  of  employment 
for  the  position  involved  in  this  dispute  without  mutual  agreement 
with  the  committee  representing  employees  is  in  violation  of  para- 
graph («),  Article  III  of  the  telegraphers’  agreement.  Therefore 
the  claim  of  the  employees  is  sustained. 
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DECISION  NO.  3628.— DOCKET  4415 

Chicago,  III.,  May  27,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  E.  B.  Stewart,  brakeman,  for  reinstatement 
with  pay  for  all  time  lost. 

Decision. — The  Kailroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3629.— DOCKET  3801 

Chicago,  III.,  May  27,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Messenger  H.  Barnhouse 
should  be  paid  eight  hours  a trip  for  72  trips  in  messenger  service  be- 
tween Zanesville  and  Trinway,  Ohio,  July  18  to  October  17,  1922. 

Statement. — During  the  period  July  18  to  October  17,  1922,  ex- 
press service  was  maintained  temporarily  on  Pennsylvania  trains 
Nos.  549  and  589  from  Zanesville  to  Trinway,  Ohio,  and  return. 
During  this  period  Mr.  Barnhouse  worked  72  trips  as  a messenger 
on  this  run  and  was  paid  only  for  the  actual  hours  worked. 

The  employees  contend  that  under  paragraph  (c)  of  rule  73,  read- 
ing as  follows : 

* * * If  employed  in  train  service  where  there  is  no  regular  assignment, 
they  shall  be  paid  60  cents  per  hour  (50  cents  per  hour  for  helpers)  with  a 
minimum  guarantee  of  eight  hours  * * * — 

Mr.  Barnhouse  should  have  been  paid  eight  hours  for  each  day’s 
work;  that  when  the  run  was  put  on  a temporary  basis  it  fell  di- 
rectly within  the  scope  of  this  rule;  that  Mr.  Barnhouse  was  called 
to  protect  the  run  regularly  during  the  time  it  was  in  existence ; that 
he  performed  all  the  duties  in  connection  therewith;  and  that  he  is 
entitled  to  the  compensation  claimed. 

The  carrier  agrees  that  payment  for  this  run  should  be  covered 
by  paragraph  ( c ) of  rule  73,  and  that  Mr.  Barnhouse  was  assigned 
to  the  run  and  protected  it  regularly  during  the  time  it  was  in 
existence. 

The  carrier  denies  that  the  rule  in  question  assumed  that  Mr. 
Barnhouse  was  entitled  to  the  eight  hours’  pay  for  each  separate 
trip,  but,  on  the  other  hand,  claims  that  rule  73  ( c ) was  never  in- 
tended to  create  a guaranty  of  eight  hours  per  trip  or  per  day,  but 
simply  eight  hours  for  the  service.  It  is  therefore  the  position  of 
the  carrier  that  Mr.  Barnhouse  having  been  assigned  to  and  paid 
for  this  service  for  more  than  eight  hours,  the  terms  of  the  guar- 
anty were  fulfilled. 

Opinion. — The  evidence  discloses  that  Messenger  Barnhouse  was 
regularly  employed  as  a member  of  the  station  force  at  Zanesville 
and  was  used  to  make  an  emergency  trip  each  of  the  days  in  ques- 
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tion,  which,  by  common  consent  of  the  parties  at  interest,  consumed 
approximately  two  hours  per  day.  Normally  this  service  could  have 
been  paid  for  under  the  combination  service  rule,  but  the  carrier 
elects  to  stand  clearly  on  paragraph  ( c ) of  rule  73. 

Decision . — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  sustained. 


DECISION  NO.  3630.— DOCKET  3844 

Chicago,  III.,  May  27,  1925 

American  Federation  of  Railroad  Workers  v.  Toledo  & Ohio  Central  Rail- 
road Co. 

Question. — Claim  of  the  employees  that  clerks  employed  at  yard 
E,  Toledo,  Ohio,  assigned  to  work  seven  days  a week,  should  be 
compensated  as  provided  in  rule  64  of  Decision  No.  1621  with  retro- 
active adjustment  to  June  23,  1923,  the  effective  date  of  Decision 
No.  1834  (IV,  R.  L.  B.  402). 

Statement. — Decisions  No.  1728  (IV,  R.  L.  B.  266)  and  No.  1834, 
upon  which  the  claim  of  the  employees  in  the  present  case  is  based, 
are  reproduced  in  full,  as  follows : 

Decision  No.  1728 

Question. — Dispute  regarding  rules  and  working  conditions  covering  car- 
department  employees  on  New  York  Central  Railroad  Co.  (west  of  Buffalo). 

Statement. — Pursuant  to  the  issuance  of  Decision  No.  119  conference  was 
held  between  representatives  of  the  carrier  and  representatives  of  the  Ameri- 
can Federation  of  Railroad  Workers  for  the  purpose  of  negotiating  rules  and 
working  conditions  to  govern  carmen  on  the  New  York  Central  Railroad  Co. 
(west  of  Buffalo),  and  a submission  was  subsequently  made  to  the  Railroad 
Labor  Board  on  the  rules  upon  which  no  agreement  could  be  reached. 

The  evidence  indicates  that  an  agreement  has  been  in  effect  between  the 
carrier  and  the  American  Federation  of  Railroad  Workers  covering  carmen 
on  the  railroad  west  of  Buffalo,  which  agreement  was  considered  in  force  and 
effect  up  to  the  date  said  negotiations  were  entered  into. 

Subsequent  to  the  issuance  of  Decision  No.  119,  representatives  of  the  rail- 
way employees’  department,  American  Federation  of  Labor  (Federated  Shop 
Crafts),  protested  against  the  action  of  the  carrier  in  entering  into  negotia- 
tions with  the  American  Federation  of  Railroad  Workers,  taking  the  position 
that  principle  15,  Exhibit  B of  Decision  No.  119,  did  not  contemplate  the 
separation  of  any  portion  of  a railroad  to  determine  proper  representation, 
but  gave  to  the  organization  having  the  majority  representation  on  the  entire 
railroad  the  right  to  negotiate  rules  and  working  conditions. 

Decision. — The  Railroad  Labor  Board  decides  that  principle  15,  Exhibit  B, 
of  Decision  No.  119  gave  to  the  organization  having  the  majority  representa- 
tion on  the  entire  railroad  the  right  to  negotiate  rules  and  working  conditions 
governing  the  classes  of  employees  so  represented. 

If  a dispute  exists  as  to  the  proper  representation  of  carmen  on  the 
entire  railroad,  a ballot  shall  be  taken  in  accordance  with  the  manner  pre- 
scribed in  Decision  No.  218. 

If  no  dispute  exists  as  to  the  proper  representation  of  carmen  on  the  entire 
railroad,  the  rules  as  set  forth  in  Decision  No.  222  and  addenda  thereto  shall 
be  made  applicable  to  the  employees  in  question  and  incorporated  into  the 
agreement  with  the  organization  having  a majority  representation  on  the  entire 
railroad. 

Note. — The  term  “ entire  railroad  ” as  used  herein  means  the  New  York 
Central  Railroad  Co.  proper  (Buffalo  and  east,  and  west  of  Buffalo),  and  not 
separate  railroads  coming  under  term  “ New  York  Central  lines.”  (Supra.) 
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Question. — Request  of  above-named  organization  for  vacation  of  Decision 
No.  1728  in  connection  with  dispute  covered  by  Docket  475  between  the  said 
organization  and  the  New  York  Central  Railroad  Co. 

Decision. — The  Railroad  Labor  Board  after  due  consideration  of  the  motion 
from  the  organization  herein  named  does  not  feel  that  the  supplementary  evi- 
dence submitted  in  this  case  warrants  further  consideration  in  connection  there- 
with. 

The  board  therefore  overrules  said  motion  and  reaffirms  said  decision,  which 
shall  apply  with  equal  force  to  the  Ohio  Central  lines,  which  now  constitute 
an  integral  part  of  the  New  York  Central  Railroad  Co.  proper.  (Supra.) 

The  New  York  Central  Railroad  Co.  (lines  East  and  West)  were 
included  in  Decision  No.  1621  (IV,  R.  L.  B.  116)  in  respect  to  wages 
but  not  as  to  rules.  The  Toledo  & Ohio  Central  Railway  Co.  was  not 
included  in  the  decision,  but  an  agreement  was  entered  into  with  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers. 
Express  and  Station  Employees,  the  organization  representing  its 
clerical  and  station  employees,  prior  to  the  promulgation  of  the  de- 
cision, that  the  terms  of  the  decision  with  respect  to  wages  would  be 
applied.  Subsequent  to  the  issuance  of  Decision  No.  1621  the  New 
York  Central  Railroad  Co.  (lines  East  and  West)  agreed  with  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees,  representing  its  clerical  employees, 
to  adopt  the  rules  contained  in  the  decision.  Effective  August  1, 1923, 
the  Toledo  & Ohio  Central  Railway  Co.  reached  a similar  agreement 
with  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  and  the  rules  were  made 
effective.  Shortly  thereafter  the  employees,  through  the  brotherhood, 
expressed  some  dissatisfaction  with  rule  64  and  the  carrier  agreed  to 
suspend  the  application  of  this  rule. 

The  New  York  Central  Railroad  Co.  (lines  east  and  west)  and  the 
Toledo  & Ohio  Central  Railway  Co.  have  entered  into  agreements 
with  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  .Station  Employees  to  govern  working  condi- 
tions of  their  clerical  and  station  employees.  The  organization 
party  to  the  present  dispute  has  protested  the  suspension  of  rule  64 
of  Decision  No.  1621,  contending  that  under  Decision  No.  1834  the 
Toledo  & Ohio  Central  Railway  Co.  is  a part  of  the  New  York  Cen- 
tral Railroad  Co.  (lines  east  and  west)  and  as  such  there  can  not  be 
a separate  agreement  governing  working  conditions;  that  under 
principle  15  of  Decision  No.  119  (II,  R.  L.  B.  87)  the  majority  of  the 
employees  of  a carrier  have  the  right  to  negotiate  the  agreement ; and 
that  to  concede  the  right  of  the  employees  of  the  Toledo  & Ohio  Cen- 
tral Railway  Co.  to  negotiate  a separate  agreement  would  be  in  vio- 
lation of  principle  15. 

The  carrier  contends  that  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  was 
selected  by  a majority  of  the  clerical  and  station  employees  on  the 
Toledo  & Ohio  Central  Railway  to  represent  them ; that  an  agreement 
was  made  with  the  brotherhood,  which  is  still  in  effect ; and  that  rule 
64  was  suspended  at  their  request  on  August  17,  1923. 

Opinion . — It  does  not  appear  that  the  organization  party  to  the 
present  dispute  represents  the  majority  of  the  clerical  employees  of 
either  the  New  York  Central  Railroad  Co.  (lines  east  and  west)  or 


[No.  3631] 


DECISIONS 


999 


the  Toledo  & Ohio  Central  Railway  Co.;  in  fact,  it  does  not  claim 
such  representation.  It  does  appear  that  the  Brotherhood  of  Rail- 
way and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station 
Employees  represents  the  majority  of  the  clerical  employees  of  both 
the  New  York  Central  Railroad  Co.  (lines  east  and  west)  and  the 
Toledo  & Ohio  Central  Railway  Co.  and  is  party  to  an  agreement 
with  both  carriers  governing  the  working  conditions  of  their  clerical 
employees.  Under  these  circumstances  the  board  is  of  the  opinion 
that  this  carrier  was  within  its  rights  in  reaching  an  agreement  with 
its  employees  through  their  duly  authorized  representatives  to  sus- 
pend the  application  of  rule  64. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3631.— DOCKET  3538 

Chicago , III.,  May  27,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — In  the  application  of  rule  64  of  Decision  No.  1621 
(IV,  R.  L.  B.  116),  shall  an  employee  whose  regular  assigned  day 
off  each  week  is  other  than  Sunday  be  paid  time  and  one-half  for 
work  performed  on  the  day  succeeding  a holiday,  when  the  holiday 
falls  on  the  assigned  day  off  ? 

Statement. — The  organization  and  carrier  parties  to  this  dispute 
were  parties  to  Decision  No.  1621  (IV,  R.  L.  B.  116)  both  as  to 
wages  and  rules.  Rule  64  of  that  decision  is  incorporated  in  the 
agreement  between  this  carrier  and  its  employees  with  an  agreed- 
upon  addition  which  does  not  affect  the  question  involved  in  this 
dispute.  The  rule  as  promulgated  in  Decision  No.  1621  reads  as 
follows : 

Rule  64.  Work  performed  on  Sundays  and  the  following  legal  holidays — 
namely,  New  Year’s  Day,  Washington’s  Birthday,  Decoration  Day,  Fourth 
of  July,  Labor  Day,  Thanksgiving  Day,  and  Christmas  (provided  when  any 
of  the  above  holidays  fall  on  Sunday,  the  day  observed  by  the  State,  Na- 
tion, or  by  proclamation  shall  be  considered  the  holiday) — shall  be  paid 
at  the  rate  of  time  and  one-half,  except  that  employees  necessary  to  the  con- 
tinuous operation  of  the  carrier  and  who  are  regularly  assigned  to  such  services 
will  be  assigned  one  regular  day  oft  duty  in  seven,  Sunday  if  possible,  and  if 
required  to  work  on  such  regularly  assigned  seventh  day  off  duty  will  be  paid 
at  the  rate  of  time  and  one-half  time ; when  such  assigned  day  off  duty  is 
not  Sunday,  work  on  Sunday  will  be  paid  for  at  straight-time  rate. 

E.  O’Brien,  a yard  clerk,  employed  at  Terre  Haute,  Ind.,  is  assigned 
to  work  six  days  a week,  with  Wednesday  as  his  day  of  rest.  In  the 
year  1923  Decoration  Day,  May  30,  fell  on  Wednesday,  Mr.  O’Brien’s 
day  of  rest,  and  claim  is  made  for  payment  for  time  worked  by  Mr. 
O’Brien  on  Thursday  at  the  rate  of  time  and  one-half  under  rule  64, 
above  quoted. 

The  employees  contend  that  unless  the  rule  is  applied  in  accord- 
ance with  the  claim  made  in  this  case  it  would  be  discriminatory 
in  its  application  in  that  an  employee  whose  assigned  day  of  rest  is 
Sunday  has  59  days  a year  for  which  he  is  compensated  at  the  puni- 
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live  rate,  whereas  employees  with  the  assigned  day  of  rest  other 
than  Sunday  have  the  number  of  punitive  days  reduced  each  year 
to  the  extent  that  holidays  fall  on  their  assigned  day  of  rest ; further,, 
that  306  days  in  a year  was  recognized  as  the  standard  measure  to- 
be  used  in  determining  and  fixing  clerical  wages  both  by  the  United 
States  Railroad  Administration  in  the  clerks’  national  agreement 
and  the  Railroad  Labor  Board  in  its  decisions  affecting  this  class  of 
employees. 

The  carrier  contends  that  the  rule  is  specific  in  providing  that 
an  employee  shall  be  compensated  at  the  time  and  one-half  rate  if 
required  to  work  on  his  assigned  day  of  rest  or  on  one  of  the  seven 
specified  holidays;  that  the  day  for  which  time  and  one-half  is- 
claimed  for  Mr.  O’Brien  is  neither  his  assigned  day  of  rest  nor  one 
of  the  seven  specified  holidays ; and  that  therefore  the  rule  does  not 
require  punitive  payment  for  service  performed  on  that  day. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  rule  64  is 
clear  and  provides  punitive  compensation  for  services  performed 
on  the  assigned  day  of  rest  and/or  the  seven  specified  holidays,  and 
it  would  appear  that  the  employees  are  seeking  a revision  rather 
than  an  interpretation  of  the  rule. 

Decision. — The  Railroad  Labor  Board  decides  that  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3632.— DOCKET  3767 

Chicago , III.,  May  27,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express, 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  position  of  relief 
messenger  at  Cumberland,  Md.,  should  be  reestablished  and  bulle- 
tined as  a regular  position. 

Question. — The  employees  state  that  on  August  24,  1921,  the  car- 
rier issued  a notice  with  respect  to  messenger  service  out  of  Cum- 
berland, stating  that,  effective  August  25,  1921,  the  positions  of  five 
messengers  would  be  abolished,  and  that  until  new  positions  were 
bulletined  they  would  work  as  outlined  in  that  notice.  Prior  to  the 
change  referred  to  there  were  four  messengers  assigned  to  the  rims 
out  of  Cumberland,  one  of  them  being  a relief  messenger.  Subse- 
quent to  the  issuance  of  the  notice  of  August  24,  1921,  the  carrier 
bulletined  three  messenger  positions  at  Cumberland,  two  of  them 
as  regular  positions  and  one  as  a relief  position.  Messenger  J.  L. 
Kearns  bid  on  the  position  of  relief  messenger  and  worked  on  it 
until  July  20,  1922,  when  he  was  required,  in  addition  to  his  usual 
duties,  to  relieve  another  messenger  on  his  lay-over  days — namely, 
July  20,  29,  and  31 — for  which  he  made  claim  for  pay  in  addition 
to  his  regular  salary. 

The  claim  for  three  days’  pay  was  discussed  in  conference  between 
the  employees  and  the  representatives  of  the  carrier  in  January, 
1923,  and  an  agreement  was  reached  to  the  effect  that  the  carrier 
would,  if  conditions  remained  the  same  at  the  point  in  question, 
bulletin  the  relief  position  as  a regular  established  position,  and! 
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based  on  this  agreement  the  claim  for  three  days’  pay  was  with- 
drawn. Later,  on  March  8,  1923,  the  carrier  addressed  a letter  to 
the  representative  of  the  employees  stating  that  recent  changes  in 
messenger  service  made  it  unnecessary  to  maintain  the  position  of 
relief  messenger,  which  would  dispose  of  the  suggestion  to  reclassify 
and  bulletin  this  position  as  a regular  assignment. 

The  employees  contend  that  the  work  of  the  relief  messenger 
still  exists,  and  that  the  carrier  in  abolishing  the  position  simply 
turned  some  of  the  express  work  over  to  the  train  baggagemen, 
and  on  one  of  the  Sunday  runs  used  a driver  to  do  the  messenger 
work,  and  by  increasing  the  hours  of  the  other  messengers  was  able 
to  dispense  with  the  relief  position.  Therefore,  the  conditions  have 
remained  the  same  and  there  have  been  no  changes.  The  trains 
are  being  operated  and  the  work  is  there  just  as  it  was  before  the 
change  was  made.  The  carrier  should  have  bulletined  the  position 
as  a regular  position  as  they  agreed  to  do  at  the  conference  in 
January,  1923. 

The  carrier  states  that  the  position  of  relief  messenger  was  abol- 
ished, and  contends  that  the  question  of  whether  it  needs  the  po- 
sition or  does  not  need  it  is  entirely  a managerial  one. 

The  carrier  also  states  that  the  agreement  made  with  the  employees 
in  January,  1923,  was  that  the  position  would  be  bulletined  if  con- 
ditions remained  the  same,  but  they  did  not  remain  the  same,  and 
therefore  the  position  was  not  bulletined. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3633.— DOCKET  3805 

Chicago , III.,  May  27,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  three  employees  in  the  regional  accounting 
department,  New  York,  N.  Y.,  for  higher  rates  of  pay  under  rule 
80  of  the  agreement  during  the  period  it  is  alleged  they  were  tem- 
porarily assigned  to  higher-rated  positions. 

Statement. — The  names  of  the  employees  involved,  the  rate  of 
pay  received,  the  rate  claimed,  and  the  period  for  which  claim 
is  made,  are  as  follows : 


Name  of  employee 

Monthly 
rate  of 
pay 

Rate 

claimed 

Period  for  which  claim 
is  made 

H.  J.  Nicholaus 

$170. 40 

$195. 40 

Apr.  16  to  May  2,  1923. 
Apr.  9 to  May  2,  1923. 
Apr.  16  to  May  2,  1923. 

Walter  Klein _ 

160. 40 

170. 40 

Samuel  Edelstein 

160. 40 

170. 40 

Rule  80,  under  which  the  claim  is  made,  reads  as  follows : 

Preservation  of  rates. — Employees  temporarily  or  permanently  assigned  to 
higher-rated  positions  shall  receive  the  higher  rates  while  occupying  such 
positions ; employees  temporarily  assigned  to  lower -rated  positions  shall  not 
have  their  rates  reduced. 
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A “ temporary  assignment  ” contemplates  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  asignee  does  the 
work  irrespective  of  the  presence  of  the  regular  employee.  Assisting  a higher- 
rated  employee  due  to  a temporary  increase  in  the  volume  of  work  does  not 
constitute  a temporary  assignment. 

Messrs.  Nicholaus,  Klein,  and  Edelstein  were  employed  in  a divi- 
sion of  the  accounting  bureau  at  New  York  known  as  the  routing 
bureau.  There  were  six  supervisory  positions  in  this  bureau,  three 
of  the  supervisors  being  temporarily  assigned  to  other  work.  It  is 
claimed  that  Messrs.  Klein  and  Nicholaus  were  placed  in  two  of  the 
positions  and  that  Mr.  Edelstein  was  placed  in  the  position  of  Mr. 
Nicholaus,  but  that  when  claim  was  made  for  the  higher  rates  they 
were  returned  to  their  original  positions. 

The  carrier  states  that  the  three  supervisory  positions  in  the  rout- 
ing bureau  occupied  by  the  employees  transferred  to  other  work 
have  been  abolished;  that  Messrs.  Nicholaus  and  Klein  were  not 
assigned  to  the  positions  and  did  not  perform  the  duties  attached 
thereto ; and  that,  on  the  contrary,  these  employees  sought  to  promote 
themselves. 

Opinion. — The  evidence  in  this  case  shows  that  these  employees 
were  not  assigned  to  higher-rated  positions;  that  the  vacancies 
caused  by  the  transfer  of  the  three  supervisors  wTere  not  bulletined 
and  filled  in  accordance  with  the  agreement;  and  that  on  the  con- 
trary the  positions  were  abolished. 

Decision. — Claim  denied. 


DECISION  NO.  3634.— DOCKET  3881 

Chicago,  III.,  May  21,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chattanooga  Station  Co. 

Question. — Claim  of  the  employees  that  J.  T.  Rawlings  should 
be  assigned  to  the  position  of  ticket  agent  at  Chattanooga,  Tenn., 
and  reimbursed  the  difference  between  the  rate  of  that  position  and 
the  position  held  by  him,  retroactive  to  August  14,  1921. 

Statement. — On  August  8,  1921,  the  position  of  depot  ticket  agent 
at  Chattanooga  became  vacant  and  was  bulletined,  and  Messrs.  C.  H. 
Reagan  and  Rawlings  applied  for  it.  On  August  30,  1921,  the  posi- 
tion was  awarded  to  Mr.  Reagan,  who  was  the  junior  employee. 

Rule  5,  paragraph  (/) , of  the  agreement  between  this  carrier  and 
its  employees  reads  as  follows : 

All  other  vacancies  covered  by  this  agreement  will  be  filled  in  accordance 
with  principles  defined  in  paragraph  (a)  in  the  following  manner,  except  that 
merit,  capacity,  and  qualification  being  sufficient,  seniority  shall  govern. 

The  employees  contend  that  Mr.  Rawlings  possessed  sufficient 
merit,  capacity,  and  qualifications  to  fill  the  position  and,  being  the 
senior  employee,  should  have  been  assigned  to  it.  They  ask  that  he 
be  now  assigned  and  compensated  the  difference  in  the  rate  of  that 
position  and  the  position  held  by  him,  retroactive  to  August  14,  1921. 
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The  carrier  contends  that  Mr.  Rawlings  did  not  have  sufficient 
merit,  capacity,  and  qualifications  to  fill  the  position  and  therefore 
should  not  have  been  assigned  to  it. 

Decision. — Based  upon  the  evidence  presented  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3635.— DOCKET  3884 

Chicago,  III.,  May  27,  1925 

Order  of  Railroad  Telegraphers  v.  Boston  & Maine  Railroad 

Question. — Claim  of  the  employees  that  the  regular  fixed  starting 
time  of  certain  agents  on  the  Passumpsic  and  White  Mountain  divi- 
sions is  the  time  that  such  employees  are  required  to  report  at  from 
22  to  24  of  the  working  days  of  the  month. 

Statement. — The  following  is  quoted  from  the  submission : 

Statement  of  facts. — On  the  Passumpsic  and  White  Mountain  divisions 
several  agents  are  or  have  been  under  temporary  standing  orders  or  instruc- 
tions to  report  at  a different  hour  on  certain  days  (Passumpsic  division  each 
;Thursday  and  White  Mountain  division  every  other  Monday)  in  order  to  look 
after  livestock  or  warm-car  service  handled  on  such  days. 

The  reporting  time  in  each  case  is  less  than  two  hours  in  advance  of  the 
reporting  time  on  other  week  days  and  agents  continue  to  work  right  through 
the  same  as  on  other  week  days. 

The  starting-time  rule  and  the  call  rule  in  the  Boston  & Maine  agreement 
are  the  same  as  those  in  Decision  No.  757  (III,  R.  L.  B.  156),  reading: 

“ Rule  7.  Starting  time. — Regular  assignments  shall  have  a fixed  starting 
time  and  the  regular  starting  time  shall  not  be  changed  without  at  least  36 
hours’  notice  to  the  employees  affected.  * * * 

“ Rule  5.  Call  rule. — Employees  notified  or  called  to  perform  work  not  con- 
tinuous with  the  regular  work  period  will  be  allowed  a minimum  of  three 
hours  for  two  hours’  work  or  less ; and  if  held  on  duty  in  excess  of  two  hours, 
time  and  one-half  will  be  allowed  on  the  minute  basis.” 

On  dates  on  whiph  agents  report  earlier  than  usual  should  they  be  paid 
under  the  call  rule  or  on  continuous-time  basis? 

Decision. — The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3636.— DOCKET  3982 

Chicago,  III.,  May  27,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  New  York  Central  Railroad  Co.  (West  of  Buffalo) 

Question. — In  the  application  of  rule  64  of  Decision  No.  1621 
(IV,  R.  L.  B.  116),  shall  an  employee  whose  regular  assigned  day 
off  each  week  is  other  than  Sunday  be  paid  time  and  one-half  for 
work  performed  on  the  day  succeeding  a holiday,  when  the  holiday 
falls  on  the  assigned  day  off? 

Statement. — The  question  involved  in  this  dispute  is  the  same  as 
the  question  involved  in  Docket  No.  3538,  decided  by  Decision  No. 
3631  (VI,  R.  L.  B.  999),  except  in  the  present  case  the  claim  is 
presented  for  the  day  following  Thanksgiving  Day,  November  29, 
1923,  and  the  circumstances  are  the  same  except  that  the  employee 
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involved  in  the  dispute  covered  by  Decision  No.  3631  was  compen- 
sated on  the  daily  basis,  while  in  the  present  case  the  employee  is 
compensated  on  the  monthly  basis.  In  the  present  case  the  carrier 
admits  that  the  rule  is  discriminatory  in  its  application  to  monthly 
paid  employees  in  that  an  employee  whose  assigned  day  of  rest  falls 
on  a holiday  would  be  required  to  perform  additional  days  of  serv- 
ice during  the  year  to  the  extent  of  the  number  of  holidays  that 
fall  on  his  assigned  day  of  rest.  The  carrier  has  offered  to  correct 
this  discrimination  by  reverting  to  the  daily  basis,  leaving  only  for 
decision  the  same  question  as  decided  by  Decision  No.  3631,  namely, 
whether  or  not  the  employee  is  entitled  to  punitive  compensation  for 
work  performed  on  the  day  following  the  holiday  when  holiday 
falls  on  the  assigned  day  of  rest. 

'The  opinion  contained  in  Decision  No.  3631  applies  in  the  present 
case. 

Decision . — Claim  is  denied. 


DECISION  NO.  3637.— DOCKET  4484 

Chicago,  III.,  May  21,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Missouri  Pacific  Railroad  Co. 

Question. — Claim  of  J.  E.  Butts  and  L.  Rowe,  brakemen,  Illinois 
division,  August  4,  1921,  for  100  miles  deadhead  from  Valley  Junc- 
tion, 111.,  to  Dupo,  111.,  when  relieved  from  service  handling  “Cotton 
Belt”  freight  trains. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case,  the  claim  is  denied. 


DECISION  NO.  3638.— DOCKET  4522 

Chicago , III.,  May  21,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Green 
Bay  & Western  Railroad  Co. 

Question. — Claim  of  John  Christopherson,  freight  brakeman,  for 
payment  for  time  out  of  service  from  January  21  to  July  11,  1924. 
Decision. — Claim  is  denied. 


DECISION  NO.  3639.— DOCKET  4537 

Chicago,  III.,  May  21,  1925 

Pittsburgh  & Lake  Erie  Railroad  Co.,  Lake  Erie  & Eastern  Railroad  Co.  v. 
American  Federation  of  Railroad  Workers 

Question. — ( a ) Shall  a ballot  be  taken  to  determine  what  organi- 
zation shall  represent  regular,  extra  gang,  and  work-train  foremen 
employed  in  the  maintenance-of-way  department? 
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( b ) Shall  Article  I,  scope,  and  other  rules  affecting  maintenance- 
of-way  foremen  in  the  agreement,  dated  May  21,  1923,  be  revised  to 
exclude  regular,  extra  gang,  and  work-train  foremen  ? 

Statement. — Under  date  of  May  16,  1922,  the  Railroad  Labor 
Board  rendered  Decision  No.  998  (III,  R.  L.  B.  353),  which  disposed 
of  a dispute  as  to  representation  of  all  maintenance-of-way  em- 
ployees, and  which  outlined  the  basis  and  form  of  ballot  to  be  fol- 
lowed in  conducting  an  election  to  definitely  determine  the  wishes  of 
the  employees. 

This  decision,  as  stated,  was  upon  a dispute  as  to  representation  of 
all  classes  of  maintenance-of-way  employees,  no  reference  having 
been  made  as  to  the  separation  of  supervisory  forces  from  other 
classes. 

The  evidence  shows  that  a ballot  was  taken  as  authorized  by  the 
board’s  decision,  which  resulted  in  the  organization  party  hereto 
receiving  a majority  of  the  votes  cast  for  all  classes. 

It  is  further  shown  that  some  time  subsequent  to  the  announcement 
of  the  result  of  the  ballot,  a movement  was  started  among  the  super- 
visory forces  for  the  purpose  of  securing  separate  representation  in 
the  handling  of  matters  affecting  their  wages  and  working  condi- 
tions. It  is  the  position  of  the  carrier  that  a committee  appeared  be- 
fore its  representatives  stating  that  the  maintenance-of-way  fore- 
men’s association  had  been  effected,  and  presented  signatures  of  a 
substantial  majority  of  the  foremen  employed  on  these  properties. 

It  is  the  further  position  of  the  carrier  that  upon  receipt  of  this 
showing  on  the  part  of  the  representatives  of  the  foremen’s  associa- 
tion, indicating  that  a large  majority  of  the  supervisory  forces  had, 
through  their  committee,  stated  a desire  to  negotiate  a separate  agree- 
ment, under  principle  15  of  Decision  No.  119  it  became  incumbent 
upon  it  to  take  cognizance  of  the  position.  On  October  IT,  1924,  the 
carrier  addressed  a communication  to  the  organization,  herein  named, 
and  other  interested  organizations,  notifying  them  to  attend  a con- 
ference at  Pittsburgh  on  October  23,  1924,  for  the  purpose  of  giving 
proper  consideration  to  the  petition  of  the  foremen,  and  to  determine 
further  action  in  the  premises. 

It  is  the  statement  of  the  carrier  that  at  the  conference  conducted 
on  October  23  and  24,  1924,  the  president  of  the  organization  party 
hereto  requested  a proper  30  days’  notice,  under  the  provisions  of  the 
existing  agreement,  which  was  concurred  in  by  the  management. 
As  a result  further  conference  was  held  at  Pittsburgh  on  December 
1,  1924,  at  which  time  the  organization  party  hereto  was  represented 
and  stated  that  it  was  not  agreeable  to  reopening  the  agreement,  nor 
would  the  employees  participate  in  the  ballot  or  a joint  submission 
on  this  question  to  the  board. 

The  dispute  now  before  the  board  was  submitted  in  ex  parte 
form  by  the  carrier  and  the  organization  was  furnished  a copy  of 
same. 

At  the  oral  hearing  conducted  the  carrier  reiterated  its  position 
as  previously  stated  in  the  submission  to  the  board,  contending  that 
it  was  a disinterested  party,  merely  desiring  to  satisfy  the  desires  of 
a majority  of  the  employees  affected. 

The  employees  take  the  position  that  the  board  definitely  decided 
the  question  of  representation  on  this  property  in  its  Decision  No. 
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998,  which  decision,  it  is  claimed,  makes  no  provision  for  the  sepa- 
ration of  supervisory  forces  from  other  classes  enumerated  therein; 
further,  that  a ballot  was  taken  in  conformity  with  the  board’s  in- 
structions, resulting  in  the  organization  party  hereto  receiving  a 
majority  of  the  votes  cast  for  all  classes,  and  that  subsequent  thereto 
an  agreement  was  duly  negotiated  with  the  carrier,  which  should 
continue  in  force  and  effect.  The  employees  raise  objection  to  the 
method  used  in  securing  signatures  of  the  foremen,  and  contend  that 
the  petition  did  not  indicate  the  real  wishes  of  the  majority  of  the 
men  whose  names  appeared  thereon. 

Decision . — The  Railroad  Labor  Board  decides  that  the  super- 
visory employees  referred  to  in  this  dispute  shall  be  given  an  oppor- 
tunity to  express  their  desires  as  to  representation  by  a secret  ballot, 
which  shall  be  taken  in  conformity  with  the  procedure  outlined  in 
Decision  No.  218  (II,  R.  L.  B.  207)  and  its  addendum,  in  which  all 
interested  parties  shall  be  given  an  opportunity  to  participate. 


DECISION  NO.  3640.— DOCKET  4737 

Chicago,  III.,  May  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co.,  Texarkana  & 
Fort  Smith  Railway  Co. 

Question. — Dispute  as  to  the  necessity  of  conducting  an  election  to 
determine  representation  of  the  clerical  employees  of  the  carrier  now 
represented  by  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees. 

Statement. — The  organizations  involved  in  this  controversy  are  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees,  hereinafter  referred  to  as  the 
brotherhood,  and  the  Port  Arthur  Route  Clerks’  Association,  herein- 
after referred  to  as  the  association. 

On  October  6,  1923,  an  election  to  determine  representation  of 
the  clerical  employees  of  this  carrier  was  concluded  and  the  em- 
ployees selected  the  brotherhood  as  their  representative.  On  Feb- 
ruary 19,  1925,  the  carrier  received  a communication  from  the  asso- 
ciation stating  that  the  association  had  received  a petition  signed 
by  a majority  of  the  clerical  employees  authorizing  and  directing 
the  association  to  represent  them  in  all  matters  pertaining  to  wages 
and  working  conditions,  and  requesting  a conference  in  regard  to 
negotiations.  On  March  20,  1925,  the  carrier  addressed  a joint  com- 
munication to  the  brotherhood  and  the  association  serving  30  daysy 
notice  of  desire  to  meet  the  representatives  of  both  organizations  for 
the  purpose  of  arriving  at  an  understanding  as  to  which  organization 
represented  its  clerical  employees.  Conference  was  held,  but  the 
brotherhood  would  not  agree  that  there  was  any  necessity  to  conduct 
an  election,  and  filed  an  ex  parte  submission  protesting  the  holding 
of  an  election  until  some  evidence  was  furnished  indicating  that  a 
substantial  number  of  employees  had  signified  their  desire  for  a 
change  in  representation. 
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The  brotherhood  states  that  they  have  not  been  furnished:  with 
any  evidence  other  than  the  assertion  that  a number  of  employees 
had  filed  petitions  that  the  employees  did  desire  a change  in  rep- 
resentation, and  contends  that  an  election  should  not  be  held  unless 
or  until  such  evidence  is  furnished. 

The  carrier  states  that  the  representatives  of  the  association  have 
submitted  a petition  signed  by  a majority  of  the  clerical  employees 
authorizing  the  association  to  represent  them;  that  this  created  a 
reasonable  presumption  that  a majority  of  the  employees  desired  a 
change;  and  that  under  the  circumstances  an  election  should  be 
conducted. 

Opinion. — It  appears  that  the  brotherhood,  which  had  been  se- 
lected as  the  representative  of  the  employees  in  the  election  of 
October  6,  1923,  and  which  was  a party  to  the  agreement  governing 
the  clerical  employees  of  this  carrier,  was  not  furnished  with  any 
evidence  that  the  employees  had  expressed  the  desire  for  a change  in 
representation  other  than  the  assertion  that  petitions  had  been  pre- 
sented, and  it  was,  therefore,  on  good  ground  in  declining  to  enter 
into  an  election. 

At  the  oral  hearing  conducted  by  the  Railroad  Labor  Board  in 
this  dispute  on  May  25,  1925,  the  carrier  submitted  the  signed  peti- 
tions it  had  received  from  the  employees  authorizing  the  association 
to  represent  them,  and  the  board  is  of  the  opinion  that  these  peti- 
tions are  sufficient  evidence  to  create  the  presumption  that  a sub- 
stantial number  of  the  employees  desire  a change  in  representation. 

Decision. — The  Railroad  Labor  Board  decides  that  an  election  by 
secret  ballot  in  accordance  with  the  provisions  of  Decisions  Nos.  218 
(II,  R.  L.  B.  207),  and  220  (II,  R.  L.  B.  216)  and  addenda  thereto, 
without  coercion  by  either  party,  shall  be  conducted  to  determine 
who  shall  be  the  authorized  representative  of  the  clerical  employees 
of  this  carrier.  Conferences  shall  be  held  on  or  before  June  10,  1925, 
between  all  parties  at  interest,  for  the  purpose  of  arranging  the 
details  of  the  election ; and  the  board  shall  be  informed  of  the  result 
when  the  election  is  completed.  Any  dispute  as  to  the  manner  of 
conducting  the  election  shall  be  submitted  to  the  board  for  decision 
before  the  election  is  conducted. 


DECISION  NO.  3641.— DOCKET  3840 

Chicago,  III.,  May  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  employees  that  C.  F.  Burton,  messenger, 
should  be  compensated  for  8 hours  at  pro  rata  rate  and  17  hours  and 
15  minutes  at  rate  of  time  and  one-half  for  extra  trip  made  by  him  on 
December  14  and  15,  1922. 

Statement. — Mr.  Burton  is  employed  as  a messenger  on  a regular 
assignment  between  Savannah,  Ga.,  and  Charlotte,  N.  C.  On  Decem- 
ber 14,  1922,  he  was  called  during  his  lay-over  period  at  Charlotte 
to  cover  a run  from  that  point  to  Washington,  and  in  making  the  trip 


1008  DECISIONS  UNITED  STATES  LABOR  BOARD  [No.  3642] 

he  was  on  duty  13  hours  on  that  date.  He  left  Washington  on 
December  15,  1922,  deadheading  back  to  Charlotte,  consuming  12 
hours  and  15  minutes  on  the  return  trip,  or  a total  of  25  hours  and  15 
minutes  for  the  entire  service.  The  rate  of  pay  of  the  run  on  which 
Mr.  Burton  performed  the  extra  service  was  at  $159.50  a month  and 
the  scheduled  hours  234  per  month. 

The  employees  state  that  Mr.  Burton  was  paid  at  the  rate  of  67.95 
cents  an  hour  for  the  13  hours’  actual  service,  this  rate  being  arrived 
.at  by  dividing  the  monthly  salary  by  the  scheduled  hours,  and  66^4 
cents  an  hour  for  the  12  hours  and  15  minutes’  deadheading  service, 
this  being  the  pro  rata  overtime  arrived  at  by  dividing  the  monthly 
salary  of  the  run  by  240  hours. 

The  employees  contend  that  Mr.  Burton  should  have  been  paid  8 
hours  at  the  pro  rata  rate  and  17  hours  and  15  minutes  at  time  and 
one-half  rate  for  the  service  in  question,  basing  their  claim  on  rule 
71  of  the  agreement  with  this  carrier,  which  reads,  in  part,  as 
follows : 

(&)  Regular  tram  employees  working  during  the  lay-over  period. — Men 
called  to  protect  route  other  than  own  will  be  paid  as  follows : Time  shall  be 
■computed  from  the  time  reporting  for  duty  until  time  relieved  from  duty  for 
each  trip,  time  to  be  counted  as  continuous  when  the  period  of  relief  does  not 
exceed  one  (1)  hour.  Deadhead  hourage  duly  authorized  to  be  counted  as 
service  hourage.  Compensation  for  time  so  occupied  will  be  paid  on  the  follow- 
ing basis : 

For  the  first  eight  hours  pro  rata ; time  thereafter  at  overtime  rate  applied 
to  each  trip. 

The  carrier  contends  that  the  overtime  rate  referred  to  in  rule 
71  (b)  is  pro  rata  and  not  time  and  one-half,  as  under  rule  63  of  the 
agreement  the  payment  of  time  and  one-half  does  not  commence 
until  270  hours  have  been  worked,  and  does  not  apply  in  this  case, 
as  Mr.  Burton  worked  only  216  hours  on  his  regular  run  and  25  hours 
Rnd  15  minutes  on  the  extra  run,  or  a total  of  241  hours  and  15 
minutes. 

The  carrier  also  contends  that  Mr.  Burton  made  two  trips  in  per- 
forming the  extra  service  on  the  date  in  question  and  should  be 
paid  16  hours  at  the  pro  rata  rate  and  9 hours  and  15  minutes  at  the 
overtime  rate,  also  pro  rata,  the  latter  rate  to  be  determined  by  divid- 
ing the  monthly  salary  by  240  hours,  the  former  rate  to  be  deter- 
mined by  dividing  the  monthly  salary  by  the  number  of  scheduled 
hours  of  the  run  on  which  the  extra  service  was  performed. 

Decision. — Under  paragraph  (&),  rule  71,  of  the  agreement  be- 
tween this  carrier  and  its  employees  the  claim  of  the  employees  is 
sustained. 


DECISION  NO.  3642.— DOCKET  3889 

Chicago,  III.,  May  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Colorado  & Southern  Railway  Co. 

Question. — Claim  of  the  employees  that  C.  B.  Kennedy  should 
have  been  assigned  to  the  position  of  revising  clerk  No.  5 in  the 
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office  of  the  auditor  of  revenues  and  compensated  for  the  wage  loss 
sustained  since  October  18,  1923,  on  account  of  not  having  been 
assigned  to  the  position. 

Statement . — Mr.  Kennedy  was  employed  as  claim  clerk  in  the 
office  of  the  auditor  of  revenues  on  December  2,  1919.  On  October 
3,  1923,  the  position  of  revising  clerk  No.  5 was  bulletined  and  Mr. 
Kennedy  bid  for  it,  but  it  was  assigned  to  a junior  employee. 

The  employees  contend  that  Mr.  Kennedy  had  sufficient  fitness 
and  ability  to  perform  the  duties  of  the  position  and  should  have 
been  assigned  to  it. 

The  carrier  states  that  the  complaint  was  not  filed  within  the  time 
limit  specified  in  section  (/),  rule  24,  of  the  agreement,  and  that 
therefore  the  complaint  of  Mr.  Kennedy  should  not  be  considered. 

The  carrier  also  contends  that  Mr.  Kennedy  was  not  qualified  to 
handle  the  position  and  that  the  employee  assigned  was  better  quali- 
fied. Section  (/),  rule  24,  of  the  agreement  reads  as  follows: 

( f ) Grievances. — Employees  who  consider  themselves  otherwise  unjustly 
treated  shall  have  the  same  right  of  hearing  and  appeal  as  provided  in  para- 
graphs (a)  to  ( d ),  inclusive,  provided  written  request  is  made  to  his  im- 
mediate superior  within  10  days  of  the  cause  of  complaint. 

At  the  oral  hearing  before  the  Railroad  Labor  Board  it  developed 
that  the  vacancy  was  bulletined  on  October  3,  1923,  and  the  appoint- 
ment made  on  October  18,  1923.  Mr.  Kennedy’s  complaint  was  filed 
with  the  carrier  on  October  27,  1923,  or  within  the  limit  of  10  days 
specified  in  section  (/)  of  rule  24. 

It  was  also  developed  that  Mr.  Kennedy  was  assigned  to  this 
position  on  March  27,  1924,  leaving  only  for  decision  the  question 
of  compensation  between  the  rate  of  this  position  and  the  position 
held  by  him  from  October  18,  1923,  until  March  27,  1924. 

Decision. — Based  upon  the  evidence  presented,  C.  B.  Kennedy  had 
sufficient  fitness  and  ability  to  perform  the  duties  of  the  position 
sought  by  him  and  he  shall  be  paid  the  difference  in  the  rate  of 
revising  clerk  No.  5 and  the  rate  of  the  position  held  by  him  from 
October  18,  1923,  until  March  27,  1924. 


DECISION  NO.  3643.— DOCKET  3905 

Chicago,  111.,  May  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southern  Railway  Co. 

Question. — -Claim  of  the  employees  that  C.  P.  Barringer  should 
have  been  assigned  to  the  position  of  clerk  in  the  office  of  the  master 
mechanic  at  Spencer,  N.  C. 

Statement. — On  November  28,  1922,  the  position  of  clerk  in  the 
office  of  the  master  mechanic  at  Spencer,  N.  C.,  was  bulletined.  Mr. 
Barringer  made  application  for  the  position,  but  it  was  assigned  to  a 
junior  employee. 

The  employees  contend  that  Mr.  Barringer  had  sufficient  qualifica- 
tions to  fill  the  position  and  should  have  been  given  a trial  in  accord- 
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ance  with  paragraph  (Z>),  rule  4,  of  the  agreement,  which  reads  as 
follows : 

(6)  If  after  a fair  trial  clerks  who  have  been  advanced  fail  to  qualify,  they 
shall  not  lose  their  seniority  rights,  but  shall  not  be  reassigned  to  their  former 
positions  until  such  positions  are  again  vacant  unless  the  interests  of  the  com- 
pany require  such  reassignment. 

The  employees  also  contend  that  with  proper  coaching  he  would 
have  been  able  to  fully  qualify  for  the  position. 

The  carrier  contends  that  the  qualifications  of  Mr.  Barringer  were 
not  such  as  justified  a trial  on  the  position,  and  that  paragraph  (£>) 
of  rule  4,  quoted  above,  has  no  application  in  the  case,  as  it  relates 
solely  to  the  rights  of  employees  who  fail  to  qualify  on  the  positions 
to  which  they  have  been  advanced. 

The  carrier  also  contends  that  it  is  not  required  to  place  an  em- 
ployee on  a position  when  he  is  not  qualified  therefor,  as  paragraph 
(/)  of  rule  5 of  the  agreement  requires  the  applicants  to  have  suffi- 
cient merit,  capacity,  and  qualification  for  the  positions  sought  by 
them.  Paragraph  (/) , rule  5,  of  the  agreement  reads  as  follows : 

( f ) All  other  vacancies  covered  by  this  agreement  will  be  filled  in  accordance 
with  principles  defined  in  paragraph  ( a ) in  the  following  manner  except  that 
merit,  capacity,  and  qualifications  being  sufficient  seniority  shall  govern. 

The  officer  in  charge  where  vacancy  occurs  will  within  two  days  bulletin 
such  position  to  all  clerks  affected.  Clerks  desiring  such  position  must  within 
five  days  after  bulletin  is  posted  make  written  application  to  the  officer  issuing 
the  bulletin.  From  these  applications  the  senior  qualified  clerk  will  be  as- 
signed to  the  position  subject  to  the  provisions  of  paragraph  ( g ). 

Decision. — Based  upon  the  evidence  presented  in  this  case,  the 
claim  of  the  employees  is  denied. 


DECISION  NO.  3644.— DOCKET  3766 

Chicago,  III.,  May  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Wabash  Railway  Co. 

Question. — (a)  Claim  of  the  employees  that  Harry  Smith,  extra 
clerk,  should  be  paid  time  and  one-half  time  for  the  second  eight- 
hour  period  worked  on  October  8,  1923. 

( b ) Claim  of  the  employees  that  William  Smith,  extra  clerk,  should 
be  paid  time  and  one-half  time  for  Sunday,  October  7,  1923,  while 
working  in  place  of  a regularly  assigned  bill  clerk. 

Statement. — The  claim  for  time  and  one-half  time  for  the  second 
shift  worked  by  Extra  Clerk  Harry  Smith  is  made  under  rule  4 of 
the  agreement  between  this  carrier  and  its  employees,  reading  as  fol- 
lows: 

( a ) Overtime  and  calls — All  work  in  excess  of  eight  hours,  exclusive  of  the 
meal  period,  on  any  regular  workday  will  be  considered  overtime  and  paid  on 
the  actual  minute  basis. 

(&)  Overtime  will  be  computed  at  the  rate  of  time  and  one-half.  * * * 

The  claim  for  time  and  one-half  time  for  work  performed  on  Sun- 
day, October  7,  1923,  by  Extra  Clerk  William  Smith  is  made  under 


[No.  3644]  DECISIONS  1011 

rule  8 of  the  agreement  between  this  carrier  and  its  employees, 
reading  as  follows : 

(a)  Sunday  and  holiday  work. — Only  such  clerks  as  shall  be  required  to 
perform  the  business  of  the  company  shall  be  required  to  work  on  Sundays  or 
the  legal  holidays,  namely  : New  Year’s  Day,  Washington’s  Birthday,  Decoration 
Day,  Fourth  of  July,  Labor  Day,  Thanksgiving  Day,  Christmas  Day. 

(ft)  Work  performed  on  Sundays  and  the  following  legal  holidays — namely, 
New  Year's  Day,  Washington’s  Birthday,  Decoration  Day,  Fourth  of  July,  Labor 
Day,  Thanksgiving  Day,  and  Christmas  (provided,  when  any  of  the  above 
holidays  fall  on  Sunday  the  day  observed  by  the  State,  Nation,  or  by  procla- 
mation shall  be  considered  the  holiday) — shall  be  paid  at  the  rate  of  time 
and  one-half,  except  that  employees  necessary  to  the  continuous  operation  of 
the  carrier  and  who  are  regularly  assigned  to  such  service  will  be  assigned  one 
regular  day  off  duty  in  seven,  Sunday,  if  possible,  and  if  required  to  work  on 
such  regularly  assigned  seventh  day  off  duty  will  be  paid  at  the  rate  of  time 
and  one-half  time;  when  such  assigned  day  off  duty  is  not  Sunday,  work  on 
Sunday  will  be  paid  for  at  straight-time  rate. 

On  October  8,  1923,  Extra  Clerk  Harry  Smith  worked  in  place  of 
a regularly  assigned  yard  clerk  whose  assigned  hours  were  from  8 
a.  m.  to  4 p.  m.,  and  immediately  thereafter  he  worked  in  place  of 
another  regularly  assigned  yard  clerk  whose  assigned  hours  were 
from  4 p.  m.  to  12  midnight.  He  worked  16  consecutive  hours  on  the 
■date  in  question  and  was  paid  at  pro  rata  rate  for  the  entire  service. 

The  employees  contend  that  Mr.  Smith  should  have  been  com- 
pensated at  time  and  one-half  rate  for  the  second  eight-hour  shift; 
and  that  rule  4 makes  no  distinction  between  regular  or  extra  clerks 
and  specifically  provides  that  all  work  in  excess  of  eight  hours  on 
any  regular  work  day  will  be  considered  overtime  and  computed  at 
the  rate  of  time  and  one-half. 

The  carrier  contends  that  Harry  Smith  was  an  extra  clerk  not 
assigned  to  any  particular  office  nor  to  any  particular  shift  but  was 
used  temporarily  to  fill  the  vacancy  of  a regular  clerk  absent  on 
account  of  vacation,  sickness,  or  personal  reason ; that  on  the  date 
in  question  he  worked  the  first  shift  in  the  place  of  one  employee 
and  the  second  shift  in  the  place  of  another  and  was  paid  the  regular 
rate  of  each  of  the  positions;  and  that  there  is  nothing  in  the  rule 
which  contemplates  the  payment  of  punitive  overtime  rate  for  an 
extra  clerk  working  a second  shift  in  the  same  24-hour  period. 

William  Smith,  an  extra  clerk  at  Forty -seventh  Street,  Chicago, 
111.,  on  Sunday,  October  7,  worked  in  place  of  a regularly  assigned 
bill  clerk  whose  tour  of  duty  was  from  8 a.  m.  to  4 p.  m.,  seven  days 
a week,  for  which  he  was  paid  the  pro  rata  rate. 

The  employees  contend  that  Mr.  Smith  should  have  been  paid  time 
and  one-half  for  this  service ; that  extra  clerks  are  not  excepted  from 
the  application  of  rule  8 ; and  that  as  they  have  no  regularly  assigned 
relief  day  they  are  entitled  to  punitive  compensation  for  such  work 
performed  on  Sundays  and  holidays. 

The  carrier  contends  that  rule  8 is  applicable  to  regularly  assigned 
clerks  and  does  not  contemplate  payment  at  time  and  one-half  rate 
for  extra  clerks  or  for  service  on  Sunday  or  holidays ; and  that  the 
intent  of  the  rule  is  to  provide  one  day  off  in  seven  for  regularly 
assigned  clerks  and  to  permit  the  continuous  operation  of  such  posi- 
tions without  penalty  for  assigning  extra  clerks  to  perform  service 
on  such  days,  paying  them  at  the  pro  rata  rate. 

Decision.  ( a ) Claim  sustained;  (b)  claim  sustained. 
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DECISION  NO.  3645.— DOCKET  3841 

Chicago , III.,  May  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  employees  that  T.  E.  Baker  should  have 
been  allowed  the  opportunity  to  qualify  for  the  position  of  value 
clerk  in  the  money  department  at  Washington,  D.  C.,  which  was 
bulletined  on  October  5,  1923,  and  that  he  should  now  be  assigned 
to  the  position  and  compensated  the  difference  between  the  salary  of 
that  position  and  the  positions  held  by  him  since  that  date. 

Statement. — On  October  5,  1923,  the  position  of  value  clerk  in  the 
money  department  at  Washington  became  vacant  and  was  bulletined 
for  bid.  Three  employees  applied  for  the  position,  Mr.  Baker  being 
the  senior  of  the  three,  with  seniority  date  of  March  15,  1922.  The 
carrier  declined  to  assign  any  one  of  the  three  employees,  but 
awarded  the  position  to  an  employee  not  having  seniority  in  the 
Washington  office.  On  December  15,  1923,  the  position  was  again 
bulletined  and  was  assigned  to  an  employee  with  seniority  date  of 
May  1,  1912. 

The  employees  contend  that  Mr.  Baker,  the  senior  of  the  three 
applicants  for  the  position  when  bulletined  on  October  5,  1923,  had 
sufficient  fitness  and  ability  to  fill  the  position  and  should  have  been 
given  the  opportunity  to  qualify  thereon;  they  ask  that  he  now  be 
assigned  to  it  and  compensated  the  difference  in  the  salary  of  the 
position  and  of  those  held  by  him  since  October  5,  1923. 

The  carrier  states  that  the  applications  of  Mr.  Baker  and  the 
other  two  employees  for  the  position  were  carefully  considered,  and 
it  was  determined  that  none  had  sufficient  fitness  and  ability  to  per- 
form the  duties  required. 

Decision. — Based  upon  the  evidence  submitted,  the  claim  of  the 
employees  is  denied. 


DECISION  NO.  3646.— DOCKET  3890 

Chicago,  III.,  May  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Colorado  & Southern  Railway  Co. 

Question. — Claim  of  the  employees  that  Miss  Burk  should  have 
been  assigned  to  the  position  of  overcharge  clerk  No.  5 and  com- 
pensated for  the  wage  loss  sustained  since  September  17,  1923,  on 
account  of  having  been  denied  the  position. 

Statement. — Miss  Burk  was  employed  as  a comptometer  operator 
in  the  office  of  the  general  auditor  on  January  13,  1920.  On  Septem- 
ber 17,  1923,  the  position  of  overcharge  clerk  No.  5 was  bulletined 
and  Miss  Burk  bid  for  it,  but  it  was  assigned  to  a junior  employee. 

The  employees  contend  that  Miss  Burk  had  sufficient  fitness  and 
ability  to  perform  the  duties  of  the  position  and  should  have  been 
assigned  to  it  in  accordance  with  her  seniority  rights.  They  ask 
that  she  now  be  assigned  to  the  position  and  compensated  for  the 
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wage  loss  sustained  since  September  17,  1923,  on  account  of  having 
been  denied  the  position. 

The  carrier  contends  that  all  positions  in  the  office  of  the  general 
auditor  are  excepted  from  the  schedule;  that  none  of  the  rules  are 
applicable  to  such  positions;  that  therefore  Miss  Burk  is  not  en- 
tiled to  promotion  to  this  position;  that  there  has  been  no  violation 
of  the  schedule  in  not  having  assigned  her  to  it ; and  that  Miss  Burk 
did  not  have  the  necessary  fitness  and  ability  to  fill  this  position. 

Decision. — The  position  of  comptometer  operator  is  not  excepted 
from  the  agreement  between  this  carrier  and  its  employees;  Miss 
Burk  had  sufficient  fitness  and  ability  to  perform  the  duties  of  the 
position  she  sought;  and  therefore  the  claim  of  the  employees  is 
sustained. 


DECISION  NO.  3647.— DOCKET  3912 

Chicago,  III.,  May  29,  1925 

American  Train  Dispatchers’  Association  v.  Chicago  Great  Western  Rail- 
road Co. 

Question. — Claim  of  the  employees  that  W.  J.  A.  Maxfield,  who 
was  employed  as  train  dispatcher  at  St.  Paul,  Minn.,  should  be  rein- 
stated in  the  service  of  the  carrier  with  pay  for  all  monetary  loss 
sustained  because  of  his  dismissal  on  December  14,  1922. 

Decision. — Based  upon  the  evidence  presented  in  this  case,  the 
claim  of  the  employees  is  denied. 


DECISION  NO.  3648.— DOCKETS  4127  AND  4135 

Chicago,  III.,  May  29 , 1925 

Ann  Arbor  Railroad  Co.,  Grand  Trunk  Western  Railway,  Pere  Marquette  Rail- 
way Co.,  Mackinac  Transportation  Co.  v.  Lake  Seamen’s  Union,  Marine 
Cooks  and  Stewards’  Union,  Marine  Engineers’  Beneficial  Association,  Ma- 
rine Firemen,  Oilers,  and  Water  Tenders’  Union,  National  Organization 
Masters,  Mates,  and  Pilots  of  America 

Question. — ( a ) Request  of  the  Ann  Arbor  Railroad  Co.,  Grand 
Trunk  Western  Railway,  Pere  Marquette  Railway  Co.,  and  Mack- 
inac Transportation  Co.  for  a reduction  of  10  per  cent  in  the  wages 
of  the  employees  engaged  in  the  operation  of  car  ferries  on  Lake 
Michigan  and  across  the  Straits  of  Mackinac. 

(b)  Request  of  the  above-named  carriers  that  the  three- watch 
system  on  all  lake  boats  be  abolished,  and  that  the  two-watch  system 
be  reestablished. 

( c ) Request  of  the  National  Organization  of  Masters,  Mates,  and 
Pilots  of  America  for  an  increase  of  $30  a month  in  the  rate  of 
pay  of  mates  engaged  on  car  ferries. 

Statement. — On  May  28,  1922,  the  above-named  carriers  filed  with 
the  Railroad  Labor  Board,  in  ex  parte  form,  a submission  wherein 
it  was  indicated  that  conferences  had  been  held  for  the  purpose  of 
discussing  a proposed  decrease  of  10  per  cent  in  the  rates  of  pay  of 
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masters,  mates,  and  pilots  and  marine  engineers;  also  the  reestab- 
lishment of  the  two-watch  system  in  lieu  of  the  existing  three-watch 
system  on  car  ferries  operating  on  Lake  Michigan  and  across  the 
Straits  of  Mackinac. 

It  is  further  shown  that  the  masters,  mates,  and  pilots  submitted 
to  the  carriers  a counter  proposal  wherein  they  requested  an  increase 
of  $30  a month  in  the  rates  of  pay  of  mates  employed  on  the  vessels 
referred  to. 

On  June  17,  1924,  a joint  submission  was  filed  with  the  board, 
signed  by  representatives  of  the  Ann  Arbor  Railroad  Co.,  Grand 
Trunk,  Western  Railway,  Pere  Marquette  Railway  Co.,  Marine 
Firemen,  Oilers,  and  Water  Tenders’  Union,  Lake  Seamen’s  Union, 
Marine  Cooks  and  Stewards’  Union.  This  submission  indicated 
that  conferences  had  been  held,  at  which  time  a proposed  reduction 
of  10  per  cent  in  the  wages  of  the  employees  represented  by  the 
organizations  named  was  discussed;  also  the  establishment  of  the 
two-watch  system  in  lieu  of  the  existing  three-watch  system  for 
said  employees. 

The  employees  submitted  a counter  proposal  requesting  an  upward 
adjustment  in  the  rates  of  pay  and  a request  for  the  establishment 
of  a 48-hour  week. 

An  oral  hearing  was  conducted  in  connection  with  the  above- 
referred  disputes,  at  which  time  all  parties  were  given  full  oppor- 
tunity to  present  their  respective  positions  relative  to  the  matters 
in  dispute. 

Following  the  oral  hearing,  the  board  made  further  investigation 
in  connection  with  the  operation  of  the  car  ferries  on  Lake  Michigan 
and  across  the  Straits  of  Mackinac. 

Subsequent  to  the  hearing  and  investigation  above  referred  to, 
the  board  received  advice  from  the  carriers  that  satisfactory  ad- 
justment had  been  reached  with  each  of  the  organizations  parties 
hereto  with  the  exception  of  the  National  Organization  of  Masters, 
Mates,  and  Pilots  of  America  and  the  Marine  Cooks  and  Stewards’ 
Union.  The  carrier  submitted  for  the  board’s  consideration  an 
agreement  duly  signed  by  representatives  of  the  respective  carriers 
and  the  Marine  Engineers’  Beneficial  Association,  Marine  Firemen, 
Oilers,  and  Water  Tenders’  Union  and  the  Lake  Seamen’s  Union. 
On  the  basis  of  such  an  agreement  the  board  was  advised  that  no 
further  action  with  respect  to  the  carriers  and  these  organizations 
was  necessary  or  desired.  It  was  stated,  however,  that  a decision 
was  desired  in  connection  with  the  dispute  between  the  carriers  and 
the  two  organizations  with  which  an  agreement  had  not  been  reached. 

The  agreement  as  reached  between  the  carriers  and  certain  organi- 
zations provides  that  there  shall  be  no  change  in  the  present  wages 
and  working  conditions  for  a stipulated  period,  which  agreement 
automatically  withdraws  the  dispute,  in  so  far  as  it  pertains  to  these 
particular  parties,  from  the  Railroad  Labor  Board. 

The  board  is  in  receipt  of  information  indicating  that  some  over- 
tures were  made  to  the  Uvo  organizations  with  which  an  agreement 
has  not  been  reached,  and  that  said  organizations  were  willing  to 
Avithdraw  the  disputes  from  the  jurisdiction  of  the  board,  but  would 
not  sign  an  agreement  to  perpetuate  the  existing  wages  and  working 
conditions  for  the  definite  period  suggested  by  the  carriers. 
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Decision. — In  view  of  the  agreement  reached  between  the  above- 
named  carriers  and  the  Marine  Engineers’  Beneficial  Association, 
Marine  Firemen,  Oilers,  and  Water  Tenders’  Union,  and  the  Lake 
Seamen’s  Union,  this  portion  of  the  dispute  does  not  require  a de- 
cision by  the  Railroad  Labor  Board  and  is  therefore  closed. 

With  respect  to  the  dispute  between  the  carriers  and  the  National 
Organization  of  Masters,  Mates,  and  Pilots  and  the  Marine  Cooks 
and  Stewards’  Union,  the  Railroad  Labor  Board  decides  upon  the 
circumstances  cited  in  these  particular  cases  as  follows : 

(a)  Request  for  the  reduction  in  rates  of  pay  is  hereby  denied. 

(b)  Request  for  the  reestablishment  of  the  two- watch  system  is 
hereby  denied. 

( c ) Request  for  an  increase  in  the  rates  of  pay  is  hereby  denied. 

This  decision  shall  not  preclude  negotiations  for  changes  if  and 

when  handled  under  the  provisions  of  the  transportation  act,  1920, 
or  agreed-upon  or  established  practices. 


DECISION  NO.  3649.— DOCKET  4533 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Wichita 
Falls,  Ranger  & Fort  Worth  Railroad  Co. 

Question. — Request  for  the  reinstatement  of  R.  W.  Word,  con- 
ductor, with  seniority  unimpaired  and  pay  for  time  lost. 

Decision. — Claim  denied. 


DECISION  NO.  3650.— DOCKET  4539 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  yardmen  at  Chadron,  Nebr.,  and  Casper, 
Wyo.,  for  compensation  for  time  taken  for  meals  while  relieving 
regular  yardmasters,  based  on  the  provisions  of  rule  1 ( d ) of  the 
yardmen’s  schedule. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — For  many  years  yardmen  on  some  divisions  have 
been  used  to  perform  relief  yardmaster  service,  and  were  compensated  at 
either  the  rate  for  j’ardmen  or  yardmasters,  whichever  would  net  them  the 
most  compensation. 

In  March,  1923,  the  superintendent  of  the  Wyoming  and  Black  Hills  divi- 
sions made  deductions  for  the  time  actually  taken  for  meals  when  yardmen 
were  substituting  for  yardmasters. 

Decision. — If  employees  were  granted  the  hour  lunch  period  pro- 
vided for  yardmasters,  this  claim  is  denied;  if  this  period  was  not 
given  to  them,  then  the  deduction  was  improper  and  the  claim  is 
sustained. 
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DECISION  NCf.  3651.— DOCKET  4540 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question . — Claim  of  Conductor  Harrison  and  crew,  eastern  divi- 
sion, for  continuous  time  until  they  reached  the  destination  of  their 
regular  assignment,  based  on  the  provisions  of  rule  106  (a) . 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — Conductor  Harrison  and  crew,  regularly  assigned 
to  train  No.  131  between  Missouri  Valley,  Iowa,  and  the  freight  yard  at  Nor- 
folk, Nebr.,  and  extra  from  the  freight  yard  to  Missouri  Valley,  reported  for 
duty  at  the  freight  yard,  Norfolk,  at  1.30  a.  m.,  December  30,  1923,  arrived  at 
East  End,  Nebr.,  at  2.15  p.  m.,  tied  up  at  Fremont,  Nebr.,  at  3.05  p.  m.  the  same 
date,  having  been  on  duty  13  hours  and  35  minutes.  The  distance  from  freight 
yard,  Norfolk,  to  Missouri  Valley  is  119  miles;  the  distance  from  Norfolk  to 
Fremont  is  82  miles. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3652.— DOCKET  4541 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Request  of  passenger  trainmen,  Madison  division,  for 
cancellation  of  bulletin  No.  62,  March  27,  1924,  requiring  passenger 
trainmen  to  take  their  engines  to  and  from  engine  house,  Madison 
and  Monona  yard,  Madison,  Wis. 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — On  March  27,  1924,  Bulletin  No.  62  was  issued 
over  the  signatures  of  the  superintendent  and  the  master  mechanic,  reading  as 
follows : 

Bulletin  No.  62 

(Effective  12.01  a.  m.,  April  1,  1924) 

Baraboo,  Wis.,  March  27,  1924. 

All  Trainmen,  all  Enginemen,  all  Concerned: 

All  engine  crews  (passenger  and  freight)  will  take  charge  of  and  deliver 
engines  at  Monona  yard  roundhouse,  except  crew  on  trains  617,  610,  week-day 
turn  around. 

One  brakeman  of  trains  617,  620,  614,  601,  west  of  Madison,  and  614,  611, 
601,  620,  east  of  Madison,  will  receive  and  deliver  engines  at  east  end  round- 
house, lead  tracks,  Monona  yard. 

Switch  enginemen  will  take  charge  of  and  deliver  engines  at  roundhouse, 
Monona  yard. 

Switchmen  will  receive  and  deliver  engines  at  east  end  roundhouse,  lead 
tracks,  Monona  yard. 

Engine  dispatchers  will  be  assigned  as  follows:  One  outside  engine  dis- 
patcher and  helper,  1 a.  m.  to  9 a.  m.  week  day  only one  inside  engine  dis- 
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patcher,  9 a.  m.  to  5 p.  m.  daily;  and  one  inside  engine  dispatcher,  5 p.  m.  to 
1 a.  m.,  week  day  only. 

W.  A.  Hayes,  Superintendent. 

C.  V.  Axen,  Master  Mechanic. 

For  several  years  two  pilot  conductors  were  used  for  piloting  engines  be- 
tween Madison  passenger  station  and  Monona  yards.  In  December,  1923,  by 
reason  of  a new  roundhouse  having  been  placed  in  operation  and  the  old  plant 
at  Madison  having  been  discontinued,  the  pilot  service  between  the  two  points 
was  also  discontinued,  and  road  engines  were  handled  between  these  points 
by  an  engine  dispatcher  and  helper. 

Decision. — Under  the  circumstances  of  this  particular  case,  effec- 
tive June  10,  1925,  Bulletin  No.  62  shall  be  canceled,  but  the  request 
for  retroactive  pay  is  denied. 


DECISION  NO.  3653.— DOCKET  4542 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  E.  J.  McLaughlin  and  crew,  yardmen,  Clin- 
tonville,  Wis.,  Ashland  division,  for  an  additional  day  each  date 
they  were  required  to  begin  work  between  12  o’clock  midnight  and 
6.30  a.  m.  subsequent  to  November  15,  1922. 

Statement. — The  following  is  quoted  from  the  submission  : 

Joint  statement  of  facts. — There  is  but  one  yard  crew  employed  at  Clinton- 
ville,  and  they  are  assigned  to  start  work  at  5 a.  m.  The  crew  made  claim  for 
an  additional  day  on  account  of  having  started  between  12  o’clock  midnight 
and  6.30  a.  m. 

Decision. — Claim  is  denied. 


DECISION  NO.  3654.— DOCKET  4564 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  St.  Louis 

Southwestern  Railway  Co.,  St.  Louis  Southwestern  Railway  Co.  of  Texas 

Question. — Are  these  carriers  within  their  rights  under  the  exist- 
ing contract  with  the  Brotherhood  of  Railroad  Trainmen  in  requir- 
ing head  brakemen  to  provide  red  lanterns  and  other  flagging  equip- 
ment for  protecting  the  head  end  of  trains,  in  addition  to  such  flag- 
ging equipment  now  required  on  engines  ? 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts. — The  carrier  in  1920  made  effective  on  the  Waco 
district  a requirement  that  all  head  brakemen  provide  the  flagging  equipment 
for  protecting  the  head  end  of  trains.  In  February,  1923,  the  practice  was 
extended  to  the  Fort  Worth  district.  On  March  26,  1923,  the  Brotherhood  of 
Railroad  Trainmen,  through  its  authorized  .representative,  protested  against 
this  practice.  In  June,  1923,  the  practice  was  made  effective  by  the  carrier  on 
the  entire  system. 

Decision. — Yes;  provided  the  carrier  makes  them  available. 
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DECISION  NO.  3655.— DOCKET  4565 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  St.  Louis 

Southwestern  Railway  Co.,  St.  Louis  Southwestern  Railway  Co.  of  Texas 

Question. — Have  these  carriers  the  right  under  existing  agreement 
with  the  Brotherhood  of  Railroad  Trainmen  to  require  road  crews, 
either  local  or  through  freight,  to  perform  terminal  switching  at 
Commerce,  Tex.,  at  the  classified  rate  of  pay  for  road  crews  when 
switch  engine  and  crew  is  not  on  duty? 

Statement. — The  following  is  quoted  from  the  submission : 

Joint  statement  of  facts.— During  certain  periods  of  each  year  the  carrier 
requires  road  crews  at  Commerce  to  perform  terminal  switching  and  for  such 
service  compensates  the  employees  on  a basis  of  road  pay.  It  declines  to  pay 
a separate  day  at  yard  rates  for  this  terminal  switching  and/or  to  apply  yard 
rates  of  pay  for  all  service  performed  by  said  crews  on  that  day  or  trip. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case  the  carrier  is  sustained,  with  the  understanding  that  the  em- 
ployees shall  be  allowed  the  actual  time  engaged  in  yard  work  in 
addition  to  their  road  trip. 


DECISION  NO.  3656.— DOCKET  4589 
Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Midland 

Valley  Railroad  Co. 

Question. — Claim  of  J.  R.  Tuttle  and  crew  for  100  miles  for  each 
leg  of  the  trip  from  Fort  Smith,  Ark.,  to  Panama,  Okla.,  Panama 
to  Rock  Island,  Okla.,  Rock  Island  to  Excelsior  Terminal,  Ark., 
Excelsior  Terminal  to  Rock  Island,  then  to  F ort  Smith,  and  terminal 
switching  3 hours  and  40  minutes,  June  28,  1924. 

Decision. — Claim  is  denied. 


DECISION  NO.  3657.— DOCKET  4593 

Chicago,  III.,  May  29,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Bessemer 
& Lake  Erie  Railroad  Co. 

Question. — Monetary  claims  of  various  conductors  and  trainmen 
for  being  rim  through  Greenville,  Pa.,  home  terminal. 

Decision. — The  same  conditions  accorded  engineers  and  firemen 
by  the  settlement  of  August  1,  1923,  shall  be  extended  to  the  con- 
ductors and  trainmen. 
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DECISION  NO.  3658.— DOCKET  4594 

Chicago,  III.,  Mag  2D,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Bessemer 
& Lake  Erie  Railroad  Co. 

Question. — Monetary  claims  of  Conductor  Burdick  and  trainmen, 
employed  on  the  Hilliards  branch  of  the  Bessemer  & Lake  Erie 
Railroad,  covering  the  period  October  1,  1922,  to  May  12,  1923. 
Statement. — The  following  is  quoted  from  the  submission : 

Employees'  position. — Commencing  October  1,  1922,  the  management  of  the 
Bessemer  & Lake  Erie  Railroad  Co.,  arbitrarily  changed  the  working  condi- 
tions of  Conductor  Burdick  and  crew  by  adding  to  their  former  assignment 
certain  freight  work,  consisting  of  the  weighing  of  cars  and  incidental  switch- 
ing associated  with  the  performance  of  and  essential  to  the  weighing  of  such 
cars,  and  it  also  required  Conductor  Burdick’s  crew  to  make  a return  trip  to 
Annandale,  Pa.,  an  intermediate  station  between  Branchton,  Pa.,  and  Hilliards, 
Pa.,  for  which  the  carrier  paid  this  crew  under  the  minimum  passenger 
guaranty. 

Article  No.  Ill  ( a ) of  the  rules  in  effect  December  1,  1919,  and  modified  as 
to  rates  of  pay,  effective  July  1,  1921,  the  employees  held  was  violated  when 
the  Bessemer  & Lake  Erie  Railroad  Co.,  without  first  consulting  the  respective 
committees  of  the  organizations  involved,  changed  the  assignment  and  re- 
quired this  crew  to  perform  a combination  of  freight  and  passenger  service 
without  additional  remuneration  of  a minimum  day  at  freight  rates,  in  addi- 
tion to  the  allowances  provided  for  as  hereinafter  set  forth : 

“Article  III  (a).  Trainmen  on  short  turn-around  passenger  runs,  no  single 
trip  of  which  exceeds  80  miles,  including  suburban  and  branch-line  service, 
shall  be  paid  overtime  for  all  time  actually  on  duty,  or  held  for  duty  in  excess 
of  eight  hours  (computed  on  each  run  from  the  time  required  to  report  for 
duty  to  the  end  of  that  run)  within  10  consecutive  hours;  and  also  for  all 
time  in  excess  of  10  consecutive  hours  computed  continuously  from  the  time 
first  required  to  report  to  the  final  release  at  the  end  of  the  last  run.  Time 
shall  be  counted  as  continuous  service  in  all  cases  where  the  interval  of  re- 
lease from  duty  at  any  point  does  not  exceed  one  hour.  This  rule  applies 
regardless  of  mileage  made. 

“ For  calculating  overtime  under  this  rule  the  management  may  designate 
the  initial  trip. 

“ Bessemer  & Lake  Erie  Railroad  Co.,  rates  of  pay  for  trainmen  and  yard- 
men, effective  July  1,  1921:  Passenger  conductors,  $192  per  month,  $6.40  per 
day ; passenger  baggagemen,  $147  per  month,  $4.90  per  day ; and  passenger  flag- 
men or  brakemen,  $132  per  month,  $4.40  per  day. 

“Art.  IV  (a).  In  all  road  service,  except  passenger  service,  100  miles  or  less, 
eight  hours  or  less  (straightaway  or  turn  around),  shall  constitute  a day’s 
work.  Miles  in  excess  of  100  will  be  paid  for  at  the  mileage  rates  provided. 

“ Bessemer  & Lake  Erie  Railroad  Co.,  rates  of  pay  for  trainmen  and  yard- 
men, effective  July  1,  1921:  Freight  conductors,  $6.32  per  day,  6TVir  cents  per 
mile,  and  freight  flagmen  and  brakemen,  $4.88  per  day,  4 TW  cents  per  mile.” 

Carrier's  position. — On  October  8,  1922,  the  starting  time  of  Conductor 
Burdick  and  crew  on  the  Hilliards  branch  was  changed  from  6.55  a.  m.  to  9.40 
a.  m.,  when  time-table  No.  58  went  into  effect.  Schedule  rule  No.  5,  in  effect 
at  that  time,  read  as  follows: 

“ Passenger  runs  will  be  open  for  five  days,  when  a new  time-table  is  made, 
effective  at  opening  of  Conneaut  Lake  Park.  When  other  time-tables  change 
terminals,  or  when  time  of  departure  on  initial  trip  or  arrival  on  final  trip 
of  any  train  is  varied  more  than  1 hour  and  30  minutes,  or  when  permanent 
vacancies  occur,  or  when  the  time  allowance  is  changed,  such  run  will  be 
considered  vacant  and  be  advertised.” 

On  October  6,  1922,  at  a meeting  with  the  committee  of  the  trainmen,  the 
changes  in  operation  on  the  Hilliards  branch  were  discussed,  and  the  adver- 
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tisement  for  applications  for  positions  on  the  three  crews  on  this  branch  was 
written  by  the  trainmaster,  submitted  to  the  committee,  and  approved  by 
them.  On  account  of  adding  one  trainman  to  the  mixed  run  the  opinion  of 
the  committee  was  desired  as  to  whether  a freight  or  passenger  man  should 
be  used,  as  they  are  on  separate  rosters.  A copy  of  the  advertisement  is 
attached  as  Exhibit  A. 

Mixed  service  was  merely  reestablished  on  a branch  where  it  had  been  in 
effect  29  out  of  the  previous  38  years.  We  have  had  it  for  24  out  of  the 
past  28  years  on  the  Conneaut  branch  and,  off  and  on,  for  about  10  years  on 
the  Meadville  and  Linesville  branches. 

Due  to  the  wide  fluctuations  in  coal  and  limestone  shipments  the  changes 
on  the  Hilliards  branch  have  been  many,  and  the  number  of  crews  required 
to  handle  the  business  from  the  year  1896  to  the  present  has  varied  from  one 
to  five.  This  necessarily  resulted  in  numerous  changes  in  the  work  of  the 
various  crews.  From  late  in  1883  to  May  30,  1908,  we  had  a crew  in  mixed 
service ; from  May  30,  1908,  to  May  30,  1909,  a crew  made  two  round  trips 
in  passenger  service  and  one  round  trip  in  local-freight  service ; from  May  30, 
1909,  to  March  23,  1914,  a crew  in  mixed  service ; from  March  23,  1914,  to 
October  8,  1922,  passenger  service;  from  October  8,  1922,  to  May  13,  1923, 
mixed  service;  and  from  May  13,  1923,  to  date,  passenger  service. 

During  the  periods  that  we  have  had  mixed  service  on  this  branch  the  crews 
assigned  to  these  runs  were  used  at  different  times  to  do  mine  and  pick-up  work 
in  addition  to  passenger  and  L.  C.  L.  work,  and  were  required  to  do  switching 
and  weighing  at  Branchton  and  to  work  the  Branchton  limestone  quarry,  lo- 
cated at  Branchton,  without  additional  compensation. 

This  is  similar  to  the  service  performed  by  Conductor  Burdick  and  crew 
which  the  employees  now  claim  requires  the  payment  of  an  additional  day  at 
freight  rates. 

Conductor  Burdick  went  to  the  Hilliards  branch  in  September,  1910,  and  re- 
lieved Conductor  F.  A.  Foreman  on  a crew  which  was  in  mixed  service.  For 
five  years,  at  one  time  and  another,  this  crew  performed  all  the  different  kinds 
of  work  enumerated  above. 

During  the  period  of  controversy,  October  8,  1922,  to  May  13,  1923,  Conductor 
Burdick's  crew  on  the  Hilliards  branch  performed  the  following  service,  daily 
except  Sunday : Reported  at  Hilliards  for  train  No.  63  at  9.40  a.  m.  and  made  a 
trip  in  passenger  service  to  Branchton,  a distance  of  10.4  miles,  arriving  at 
Branchton  at  10.25  a.  m. ; departed  from  Branchton  on  train  No.  64  at  10.48 
a.  m.,  handling  passengers,  L.  C.  L.  freight,  and  pick-up  service  to  Hilliards,  in- 
cluding service  on  three  lateral  branches,  a distance  of  22  miles,  arriving  at  Hil- 
liards at  12.50  p.  m. ; departed  from  Hilliards  on  train  No.  65  at  1 p.  m.,  handling 
passengers,  L.  C.  L.  freight,  and  pick-up  service  to  Branchton,  including  service 
on  two  lateral  branches,  a distance  of  19.4  miles,  arriving  at  Branchton  at  3.20 
p.  m.  After  arrival  at  Branchton  this  crew,  when  instructed,  was  used  in 
miscellaneous  switching  service  and  weighing  cars ; departed  from  Branchton 
on  train  No.  66  at  6.50  p.  m.,  in  passenger  service  to  Hilliards,  including  three 
lateral  branches,  a distance  of  22  miles,  and  was  relieved  from  duty  at  Hilliards 
at  8.25  p.  m.  This  crew  was  paid  continuous  time  at  passenger  rates  and 
monthly  guarantee  from  the  time  required  to  report  for  duty  at  9.40  a.  m.  until 
relieved  at  Hilliards. 

Between  October  12,  1922,  and  February  20,  1923,  this  crew  made  30  trips 
from  Branchton  to  Annandale,  a distance  of  6.3  miles,  and  return,  after  ar- 
rival at  Branchton  on  train  No.  65  on  account  of  not  having  had  sufficient  time 
at  Annandale  on  train  No.  65  to  complete  station  work  and  make  connection 
with  main-line  train  No.  10  at  Branchton.  This  crew  weighed  cars  at  Branch- 
ton  on  69  days  between  October  8,  1922,  and  February  16,  1923.  The  weighing 
of  cars  was  discontinued  on  February  19,  1923,  until  the  question  raised  by  the 
trainmen’s  committee  on  February  17,  1923,  protesting  against  the  weighing 
of  cars  without  additional  compensation,  could  be  settled.  Effective  with  time- 
table No.  59,  May  13,  1923,  this  crew  was  assigned  to  exclusive  passenger 
service. 

The  carrier’s  position  is  that  this  crew  was  not  required  to  perform  any 
service  that  had  not  formerly  been  done  by  the  Hilliards  branch  mixed  crews, 
and  that  the  rate  paid  branch-line  crews  compensates  them  for  all  service 
performed  during  their  tour  of  duty.  This  case  started  with  the  trainmen  on 
Conductor  Burdick’s  crew  wanting  time  and  one-half  for  overtime. 


[No.  3660]  DECISIONS  1021 

On  October  28,  1922,  the  superintendent  wrote  the  chairmen  of  the  two  com- 
mittees as  follows : 

“ It  has  been  our  practice  to  pay  the  crew  of  the  Conneaut  branch  run  pas- 
senger rate  for  the  mixed  service,  as  this  is  the  higher  rate  when  no  overtime 
is  made,  and  I feel  it  is  the  correct  rate  of  pay,  regardless  of  whether  over- 
time is  made  or  not. 

“At  present  we  have  five  mixed  runs,  only  one  of  which  makes  any  over- 
time to  speak  of.  Conductor  Burdick’s  crew  on  the  Hilliards  branch  is  the 
one  that  is  now  making  overtime,  and  they  are  claiming  local-freight  rate. 

“ Do  you  agree  with  us  that  our  past  practice  has  been  correct,  and  that 
we  should  continue  to  pay  all  five  of  these  crews  passenger  rate?  ” 

After  two  requests  were  written  asking  for  a reply,  on  April  24,  1923,  the 
chairman  of  the  conductors’  committee  replied  as  follows : 

“ Your  letter  of  March  15,  1923 : The  Hilliards  branch  mixed  run  as  per 
present  arrangement  and  compensation  satisfactory  to  division.” 

No  reply  was  received  from  the  chairman  of  the  trainmen’s  committee,  but  at 
a meeting  on  February  17,  1923,  he  stated  that  the  rates  paid  all  mixed  runs 
were  satisfactory,  except  to  Conductor  Burdick’s  crew  on  the  Hilliards  branch. 

In  our  recent  conferences  with  the  conductors’  and  trainmen’s  joint  committee 
the  employees  maintained  as  their  position  that  they  were  entitled  to  both 
the  benefits  of  passenger  guaranty  and  time  and  one-half  for  overtime  at 
local-freight  rates.  The  carrier  was  agreeable  to  establishing  either  a pas- 
senger rate  with  the  passenger  guaranty,  or  a local-freight  rate  with  time  and 
one-half,  the  same  basis  to  be  applied  to  both  conductors  and  trainmen  ; and 
as  a further;  concession  to  get  the  case  settled,  it  offered  on  December  17, 
1924,  four  hours  per  day  for  each  day  that  Conductor  Burdick  and  crew 
weighed  cars  at  Branchton  not  in  connection  with  their  own  train,  and  four 
hours  for  each  day  they  returned  to  Annandale  from  Branchton  to  complete 
their  work.  This  to  apply  between  October  1,  1922,  and  May  12,  1923. 

We  do  not  believe  there  is  anything  in  our  rules  or  practices  requiring  the 
payment  of  this  four  hours.  It  was  offered  as  a concession  to  get  this  case 
settled,  and  has  not  been  accepted.  We  further  believe  there  is  no  justifica- 
tion for  applying  the  benefits  of  both  the  passenger  guaranty  and  time-and- 
one-half  basis  for  overtime,  but  that  a uniform  basis  of  pay  should  apply  in 
mixed  service — either  local-freight  rates  and  rules,  or  passenger  rates  and 
rules. 

Decision. — Claim  of  the  employees  is  sustained. 


* DECISION  NO.  3659.— DOCKET  4724 

Chicago,  III.,  May  29,  1925 

Brotherhood  of  Railroad  Trainmen  v.  New  York.  New  Haven  & Hartford 

Railroad  Co. 

Question. — Claim  of  Emil  DeBrodt,  former  yard  brakeman  at 
Cedar  Hill,  New  Haven,  Conn.,  for  reinstatement  with  pay  for  time 
lost. 

Decision. — Claim  is  denied. 


DECISION  NO.  3660.— DOCKET  4177  ET  AL. 

Chicago,  III.,  May  30,  1925 

Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co.  et  al.  v.  Order  of  Rail- 
way Conductors  et  al. 

Subject. — Disposition  of  applications  for  decision  involving  certain 
cases  which  have  been  filed  with  and  docketed  by  the  Kailroad  Labor 
Board. 
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Statement. — Through  intervention  of  the  board  or  by  agreement 
between  the  parties  interested  settlements  have  been  reached  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  applications  for  de- 
cision have  been  received  in  the  following  cases,  which  are  indicated 
by  the  docket  numbers  being  shown  in  connection  with  the  carriers 
and  organizations  interested  therein. 

Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co.  v.  Order  of 
Railway  Conductors,  Brotherhood  of  Railroad  Trainmen.  Docket 
4177. 

Great  Northern  Railway  Co.  v.  Railway  Employees’  Department 
(A.  F.  of  L.),  Federated  Shop  Crafts.  Dockets  3939,  3940,  3941. 
3942. 

Gulf,  Colorado  & Santa  Fe  Railway  Co.  v.  Order  of  ftailroad 
Telegraphers.  Docket  4707. 

Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co.  v.  Railway 
Employees’  Department  (A.  F.  of  L.),  Federated  Shop  Crafts. 
Dockets  3921,  3922,  3923,  3924,  3925,  3926,  3927. 

Decision. — The  requests  for  withdrawal  are  granted  and  the  files 
in  these  cases  are  hereby  closed. 


DECISION  NO.  3661.— DOCKET  4474 
Chicago , III.,  June  1,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Time  claim  of  Conductor  F.  Hanlin  and  crew,  central 
Kansas  division,  September  18,  1922,  for  50  miles  called  and  released 
and  4 hours  and  35  minutes’  overtime  while  held  away  from  home 
terminal. 

Statement. — The  following  is  quoted  from  the  submission : 

• 

Employees’  position — Conductor  Hanlin  and  crew  assigned  to  chain-gang 
service,  central  Kansas  division,  arrived  at  Council  Grove,  Kans.,  away-from- 
home  terminal,  at  11.50  a.  m.,  September  17,  1922.  The  crew  was  called  for 
Allen  turn,  September  18,  1922,  for  4.35  a.  m.,  16  hours  and  45  minutes  after 
arrival  at  the  away-from-home  terminal  and  45  minutes  after  the  crew  was 
under  the  held-away-from-home-terminal  rule,  article  15  of  the  schedule.  The 
crew  was  released  at  5.30  a.  m.,  after  having  been  held  on  duty  55  minutes 
for  which  they  claim  50  miles  under  paragraph  (&)  of  article  26,  reading: 
“(&)  When  trainmen  are  called  and  for  any  reasons  other  than  their  own 
acts  do  not  go  out,  they  will  be  paid  for  one-half  day  if  held  on  duty  less 
than  five  hours,  and  stand  first  out.  If  held  five  hours  or  more,  will  be  paid 
all  time  so  held  with  a minimum  of  8 hours,  or  100  miles,  and  stand  last  out.” 
The  crew  was  again  called  for  9.45  a.  m.  to  make  a trip  to  Osawatomie, 
Kans. ; they  arrived  at  4.25  p.  m.,  after  consuming  6 hours  and  40  minutes 
on  the  trip  The  crew  claimed  time  from  the  expiration  of  16  hours  from 
time  of  arrival  at  Council  Grove  until  arrival  at  Osawatomie,  which  was  12 
hours  and  35  minutes,  or  100  miles,  4 hours  35  minutes’  overtime.  This  time 
is  claimed  under  article  13  of  the  trainmen’s  schedule,  reading : 

“ Held-away-from-home  terminal. — Trainmen  in  pool  freight  and  in  unassigned 
service  held  at  other  than  home  terminal  will  be  paid  continuous  time  for  all 
time  so  held  after  the  expiration  of  16  hours  from  the  time  relieved  from  pre- 
vious duty,  at  the  regular  rate  per  hour  paid  them  for  the  last  service  per- 
formed. If  held  16  hours  after  the  expiration  of  the  first  24-hour  period, 
they  will  be  paid  continuous  time  for  the  next  succeeding  8 hours,  or  until  the 
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end  of  the  24-hour  period,  and  similarly  for  each  24-hour  period  thereafter. 
Should  a trainman  be  called  for  duty  after  pay  begins,  time  will  be  computed 
continuously,  provided  that,  if  overtime  accrues  on  the  trip,  that  portion  of 
the  overtime  due  to  starting  pay  at  the  expiration  of  the  16-hour  period  instead 
of  at  the  time  actually  required  to  report  for  duty  shall  be  paid  at  the  pro- 
rata rate  in  order  that  time  and  one-half  time  for  overtime  will  not  be  so 
applied  as  to  increase  the  rates  paid  for  time  growing  out  of  the  held-away- 
from-home-terminal  rule. 

“ For  the  purpose  of  applying  this  rule  the  railroad  will  designate  a home 
terminal  for  each  crew  in  pool  freight  and  in  unassigned  service. 

“ Note. — Trainmen  held  at  other  than  home  terminals  who  may  go  into 
service  after  the  expiration  of  16  hours  from  time  relieved  from  previous  duty 
will  be  paid  for  terminal  switching  in  the  same  manner  as  if  crew  had  gone  on 
duty  before  the  expiration  of  the  16-hour  period.” 

It  is  the  contention  of  the  employees  that  paragraph  (&)  of  article  26, 
which  was  in  the  trainmen’s  schedule  prior  to  the  issuance  of  the  rule  covering 
pay  for  trainmen  held  at  other  than  home  terminal  and  which  is  still  in  the 
schedule  and  about  which  the  carrier  made  no  protest  or  claim  that  it  was 
eliminated  or  superseded  by  article  13,  should  be  just  as  applicable  now  as 
prior  to  the  adoption  of  that  rule.  The  two  rules  in  question  are  not  in  any 
way  connected,  and  one  has  no  power  to  modify  or  eliminate  the  other.  The 
two  rules  are  entirely  different  in  character  and  make  provisions  for  penalties 
of  entirely  different  nature. 

The  employees  further  contend  that  paragraph  (6)  of  article  26  is  intended 
to  compensate  trainmen  for  the  time  used  by  them  when  called  for  service  and 
not  used.  The  purpose  of  article  13  is  entirely  different  in  that  it  is  intended 
to  restrict  the  time  held  away  from  one  particular  terminal  or  to  place  train- 
men under  pay  while  being  held.  The  attention  of  the  board  is  called  to  the 
fact  that  so  far  as  this  rule  is  concerned  it  applies  at  only  the  away-from-home 
terminal,  while  there  is  nothing  in  article  26  (&)  which  provides  that  it  shall 
not  apply  at  both  the  home  and  the  away-from-home  terminals. 

The  attention  of  the  board  is  further  called  to  Decision  No.  557  (case  No. 
610)  issued  by  the  train  service  board  of  adjustment  for  the  western  region. 

Carrier's  ‘position. — The  crew  in  question  claims  pay  on  the  basis  of  con- 
tinuous time  from  the  expiration  of  16  hours  at  Council  Grove,  the  away-from- 
home  terminal,  until  arrival  at  Osawatomie,  the  home  terminal — that  is,  from 
3.50  a.  m.,  when  the  16  hours  expired,  until  arrival  at  Osawatomie  at  4.25 
p.  m.,  12  hours  and  35  minutes — which  would  result  in  payment  for  100  miles 
and  4 hours  and  35  minutes  overtime  at  the  pro  rata  rate,  as  the  overtime 
accrued  on  account  of  pay  starting  at  the  expiration  of  the  16-hour  period 
instead  of  the  time  actually  required  to  report  for  duty;  in  addition,  claim  is 
made  for  50  miles  under  paragraph  (6)  of  article  26,  as  quoted  above. 

Article  13,  quoted  above,  is  copied  from  Supplement  25  to  General  Order 
No.  27,  United  States  Railroad  Administration,  which  provides  in  Article  X as 
follows : 

“(a)  Excepting  payments  under  rules  applying  to  work  performed  at  initial 
and  final  terminals,  and  to  final  terminal  delays,  all  arbitrages  and  special 
allowances  applying  to  road  service  other  than  passenger,  under  rules,  regula- 
tions, or  practices,  which  conflict  with  the  payment  of  single  time,  in  miles  or 
hours,  from  the  time  required  to  report  for  duty  until  released  from  duty  at 
the  end  of  the  trip  shall  be  eliminated. 

“ On  roads  where  no  rules  are  in  effect  covering  work  performed  at  terminals, 
the  practices  in  regard  to  the  character  of  work  permissible  or  duties  required 
at  terminals  are  not  to  be  extended. 

* * * * * * * 

“(e)  Special  provisions  of  schedule  for  irregular  conditions,  such  as  crews 

called  and  not  used,  deadheading,  attending  court  and  investigations,  and  simi- 
lar miscellaneous  rules  covering  conditions  which  are  not  connected  with  the 
handling  of  a train,  and  which  provide  for  payments  on  the  basis  of  “ overtime 
rates,”  shall  be  changed  to  provide  for  payments  at  the  former  rates,  it  being 
the  intent  that  the  time  and  one-half  basis  shall  not  apply  in  such  cases. 
Where  under  such  rules  time  in  excess  of  the  limits  of  the  day  is  paid  for  as 
overtime,  the  overtime  rates  of  this  order  apply.” 

There  is  no  question  as  to  the  retention  of  the  called  and  released  rule  and 
its  application  under  circumstances  where  the  crew  is  not  already  on  duty 
and  under  pay,  but  the  fact  in  this  case  is  that  the  pay  of  Conductor  Hanlin 
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and  crew  had  started  45  minutes  before  being  called  for  the  Allen  turn  and  con- 
tinued until  they  arrived  at  their  home  terminal,  Osawatomie. 

It  is  the  contention  of  the  carrier  that  the  allowance  of  this  claim  would 
constitute  double  payment  for  the  same  time  which  is  expressly  prohibited 
by  the  supplement  under  which  the  rule  was  granted. 

Decision . — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3662.— DOCKET  3970 

Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  position  of  assistant  agent 
at  Winston-Salem,  N.  C.,  is  included  in  and  subject  to  the  provi- 
sions of  the  agreement  with  the  carrier,  and  that  J.  L.  Jones  should 
have  been  assigned  to  the  position  when  it  became  vacant  on  Sep- 
tember 7,  1922. 

Statement. — On  September  7,  1922,  the  position  of  assistant  agent 
at  Winston-Salem  became  vacant  and  was  filled  by  the  carrier  with- 
out having  been  bulletined  in  accordance  with  the  provisions  of  the 
agreement  with  its  employees.  Mr.  Jones,  employed  at  Winston- 
Salem,  applied  for  the  position,  but  his  application  was  declined  on 
the  ground  that  the  position  was  excepted  from  the  agreement. 

The  employees  contend  that  the  position  should  not  be  considered 
as  excepted,  and  that  Mr.  Jones  should  have  been  assigned  to  it  when 
it  became  vacant  on  September  7,  1922. 

The  carrier  contends  that  the  position  is  excepted  from  the 
agreement  under  the  provisions  of  rule  1,  Article  I,  thereof,  and 
that  it  was  within  its  rights  in  filling  it  without  regard  to  the  provi- 
sions of  the  agreement. 

Decision. — Based  upon  the  evidence  submitted,  the  position  of 
assistant  agent  at  Winston-Salem,  N.  C.,  is  not  excepted  from  the 
agreement  between  this  carrier  and  its  employees  and  should  have 
been  bulletined  and  filled  in  accordance  with  the  bulletin  and 
promotion  provisions  contained  therein,  and  it  shall  now  be  bul- 
letined and  filled  in  accordance  with  the  governing  rules. 


DECISION  NO.  3663.— DOCKET  3974 

Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Claim  of  C.  L.  Jameson  and  D.  W.  Lucas  for  over- 
time compensation  for  work  performed  June  9,  1923,  and  August 
10,  1923. 

Statement. — Mr.  Jameson  was  regularly  assigned  to  the  position  of 
caller,  with  assigned  hours  from  12  midnight  to  8 a.  m.,  at  the  rate 
of  $4  a day.  On  June  9,  1923,  he  worked  as  caller  from  12  mid- 
night to  8 a.  m.  of  the  10th,  for  which  he  received  $4.  The  yard 
clerk,  with  assigned  hours  from  8 a.  m.  to  4 p.  m.,  at  the  rate  of 
$4.32,  did  not  work  on  June  10  on  account  of  being  on  a leave  of 
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absence.  Mr.  Jameson  was  assigned  to  fill  the  position,  and  was  paid 
$4.32. 

Mr.  Lucas  was  regularly  assigned  to  the  position  of  sealer,  with 
assigned  hours  from  7 a.  m.  to  4 p.  m.,  at  the  rate  of  $3.68  a day.  On 
August  10,  1923,  he  worked  as  sealer  from  7 a.  m.  to  4 p.  m.,  for 
which  he  received  $3.68.  On  this  date  the  caller,  with  assigned 
hours  from  4 p.  m.  to  midnight,  receiving  a rate  of  $3.80,  was  off 
duty.  Mr.  Lucas  was  assigned  to  fill  the  position,  and  was  paid 
$3.80. 

It  is  the  contention  of  the  employees  that  these  men,  having  worked 
in  excess  of  eight  hours,  should  have  been  paid  time  and  one-half 
time  at  the  rate  of  pay  for  the  positions  to  which  they  are  regularly 
assigned  and  not  the  pro  rata  rate  of  the  position  following  regular 
tour.  The  rules  in  the  clerks’  agreement  which  are  involved  in  this 
dispute  are  as  follows : 

Rule  40.  Except  as  otherwise  provided  in  these  rules,  time  in  excess  of  eight 
hours,  exclusive  of  meal  period,  on  any  day  will  be  considered  overtime  and 
paid  on  the  actual  minute  basis,  at  the  rate  of  time  and  one-half. 

Rule  55.  Employees  temporarily  or  permanently  assigned  to  higher-rated 
positions  shall  receive  the  higher  rates  while  occupying  such  position ; em- 
ployees temporarily  assigned  to  lower-rated  positions  shall  not  have  their  rates 
reduced. 

A “ temporary  assignment  ” contemplates  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  assignee  does  the 
work  irrespective  of  the  presence  of  the  regular  employee.  Assisting  a higher 
rated  employee  due  to  a temporary  increase  in  the  volume  of  work  does  not 
constitute  a temporary  assignment. 

Decision. — The  service  performed  by  the  employees  involved  in 
this  dispute  was  not  a temporary  assignment  within  the  meaning 
of  rule  55  of  the  clerks’  agreement. 

The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3664.— DOCKET  3984 

Chicago , III.,  June  1,  1925 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway 

System 

Question. — Request  for  reinstatement  of  J.  C.  Higgins,  operator, 
with  seniority  unimpaired  and  compensation  for  all  time  lost. 

Decision.  — Based  upon  the  evidence  presented,  J.  C.  Higgins 
shall  be  reinstated  to  the  service  with  seniority  unimpaired  and  com- 
pensated for  wage  loss  sustained  since  October  6,  1923,  less  any 
amount  earned  in  other  employment. 


DECISION  NO.  3665.— DOCKET  3986 
Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  Carl  Engelmohr,  Pittsburgh,  Pa.,  for  back 
pay  for  the  difference  between  the  salary  received  and  what  he  would 
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have  received  had  he  been  allowed  to  exercise  his  seniority  rights  on 
July  8,  1921,  over  a junior  employee. 

Statement. — Mr.  Engelmohr,  for  three  years  prior  to  July  8,  1921, 
was  employed  as  collector  for  the  American  Railway  Express  Co. 
at  their  Pittsburgh  office.  On  that  date  this  position  was  abolished, 
and  he  bid  on  a position  occupied  by  an  employee  junior  to  him. 
He  was  denied  appointment  to  the  position  on  which  he  bid.  Not 
being  able  to  effect  a satisfactory  settlement  of  the  dispute,  it  was 
submitted  to  the  Railroad  Labor  Board  and  decided  by  Decision  No. 
1754,  reading: 

Decision. — Claim  of  the  employees  sustained.  (IV,  R.  L.  B.  311.) 

Upon  receipt  of  the  above  decision  the  carrier  assigned  Mr.  Engel- 
mohr to  the  position  for  which  he  had  made  application,  but  declined 
to  authorize  payment  of  any  claim  for  time  lost,  and  this  question 
was  submitted  to  the  board  ex  parte  by  the  employees  for  decision. 

The  employees  contend  that  Mr.  Engelmohr  should  be  paid  for  the 
time  he  was  out  of  employment  due  to  the  carrier’s  refusal  to  permit 
him  to  exercise  his  seniority  rights  over  junior  employees,  and  that 
he  should  be  compensated  for  the  time  he  was  out  of  service,  less  any 
amount  he  may  have  earned  in  other  employment. 

The  carrier  contends  that  it  has  conformed  to  Decision  No.  1754 
and  that  no  reparation  is  due  this  employee  inasmuch  as  none  was 
requested  in  the  submission  resulting  in  Decision  No.  1754  and  none 
provided  for  by  the  decision. 

Decision. — Carl  Engelmohr  shall  be  paid  for  the  time  he  was  out 
of  employment  at  the  rate  of  pay  of  the  position  on  which  he  bid 
and  to  which  he  has  subsequently  been  assigned,  less  any  amount 
earned  in  other  employment. 


DECISION  NO.  3666. — DOCKET  3991 

Chicago , III.,  June  1 , 1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  regarding  rate  of  pay  for  position  of  mes- 
senger helper  on  the  Northern  Pacific  Railway  between  Portland, 
Oreg.,  and  Chehalis,  Wash. 

Statement. — This  dispute  was  jointly  submitted  to  the  board  and 
the  joint  statement  of  facts  is  quoted  below,  as  follows: 

Joint  statement  of  facts. — For  several  years  the  carrier  has  maintained 
helper  service  on  the  Northern  Pacific  Railway  between  Portland  and  Chehalis 
during  the  summer  months  only.  This  run  is  not  operated  during  the  winter 
months. 

Prior  to  and  during  1921  this  run  paid  a salary  of  $156.90  a month.  On 
August  1,  1921,  it  was  reduced  $14.40  a month  under  Decision  No.  217  (II, 
R.  L.  B.  206),  paying  from  that  date  $142.50  a month. 

In  December,  1921,  the  American  Railway  Express  Co.  discontinued  this 
helper’s  run  between  Portland  and  Chehalis  paying  a salary  of  $142.50  a 
month. 

June  15,  1922,  this  helper’s  run  was  reestablished  at  a rate  of  $131.50,  con- 
tinuing for  the  balance  of  the  year. 
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In  the  summer  of  1923  the  run  was  again  put  up  for  bid  at  a salary  of 
$136.30  a month,  which  consisted  of  the  previous  salary  named,  $131.50,  plus 
the  increase  carried  by  Decision  No.  1956  (IV,  R.  L.  B.  603). 

October  17,  1923,  General  Chairman  Maston  protested  to  Supt.  H.  H.  Smith, 
of  the  express  company,  as  to  the  salary  of  this  run,  contending  that  it  should 
be  paid  on  the  basis  of  the  salary  paid  in  1921,  plus  the  increase  carried  by 
Decision  No.  1956,  or  at  a rate  of  $147.30  a month. 

The  employees  contend  that  in  the  reestablishment  of  a seasonal  run  of 
this  character  the  previous  pay  should  be  the  governing  factor.  The  carrier 
contends  that  when  this  position  is  recreated  it  is  subject  to  rule  82,  and 
that  the  rate  of  pay  established  is  in  conformity  with  wages  of  similar  kind 
and  class. 

Rule  82  of  the  agreement  between  this  carrier  and  its  employees 
reads  as  follows: 

New  positions. — The  wages  for  new  positions  as  created  shall  be  in  con- 
formity with  the  wages  for  positions  of  similar  kind  or  class. 

1.  At  the  agency  where  created  if  there  is  a position  of  similar  kind  or 
class,  or 

2.  If  none,  the  seniority  department  or  district  established  under  these  rules 
shall  govern. 

The  question  involved  in  this  dispute  is  whether  the  rate  of  the 
position  when  reestablished  on  June  15,  1922,  should  be  arrived  at 
in  accordance  with  rule  82,  or  if  the  rate  previously  paid  the  posi- 
tion should  apply. 

Decision. — The  rate  for  the  position  when  reestablished  on  June 
15,  1922,  should  be  arrived  at  in  accordanance  with  rule  82  of  the 
agreement. 


DECISION  NO.  3667.— DOCKET  4006 

Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  regarding  the  proper  rate  of  pay  for  the  posi- 
tion of  statement  clerk  occupied  by  Miss  Gertrude  Ramsey,  Joliet,  111. 

Statement. — The  regular  salary  of  the  position  of  statement  clerk 
at  Joliet  is  $105.40.  Miss  Ramsey  upon  entering  the  service  was  paid 
at  the  rate  of  $85.40  under  the  authority  of  paragraph  3,  section  (d) , 
Article  I of  Supplement  19  to  General  Order  No.  27. 

The  contention  of  both  parties  and  the  rules  applicable  are  iden- 
tical with  those  outlined  in  Decision  No.  3551  (VI,  R.  L.  B.  929)  and 
need  not  be  repeated  herein. 

Decision. — This  dispute  was  disposed  of  by  Decision  No.  3551.  and 
is  hereby  dismissed. 


DECISION  NO.  3668.— DOCKET  4009 

Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  of  the  employees  for  the  reinstatement  of  A.  E. 
Sincox,  who  was  employed  by  the  carrier  as  an  on-hand  clerk  at 
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Mitchell,  S.  Dak.,  and  was  dropped  from  service  November  7.  1923, 
for  overstaying  leave. 

Decision . — The  request  of  the  employees  is  denied. 


DECISION  NO.  3669.— DOCKET  3873 

Chicago , III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  St.  Louis  Southwestern  Railway  Co.,  St.  Louis 

Southwestern  Railway  Co.  of  Texas 

Question. — Do  the  positions  of  district  storekeepers  at  East  St. 
Louis,  111. ; Illmo,  Mo. ; Jonesboro,  Ark. ; Shreveport,  La. ; Texarkana, 
Commerce,  and  Waco,  Tex.,  come  within  the  scope  of  the  agreement 
between  the  carriers  and  organization  parties  to  this  dispute? 

Statement. — The  scope  rule  of  the  agreement,  effective  February  1, 
1922,  between  the  carriers  and  the  organization,  reads  as  follows : 

Article  1 

Rule  1.  Scope. — These  rules  shall  govern  the  hours  of  service  and  working 
conditions  of  the  following  employees,  subject  to  the  exceptions  noted  below : 

(1)  Clerks — (a)  Clerical  workers  ; (6)  machine  operators. 

(2)  Other  office  and  station  employees,  such  as  office  boys,  messengers,  chore 
boys,  train  announcers,  gatemen,  baggage  and  parcel  room  employees,  train 
and  engine  crew  callers,  operators  of  certain  office  or  station  appliances  and 
devices,  telephone  switchboard  operators,  elevator  operators,  office  janitors,  and 
station  and  warehouse  watchmen  (i.  e.,  persons  employed  to  inspect  the  ware- 
house or  station  in  order  to  prevent  or  report  fire,  theft,  or  trespass). 

(3)  Laborers  employed  in  and  around  stations,  storehouses,  and  warehouses. 

Exceptions. — (a)  These  rules  shall  not  apply  to  * * *. 

The  positions  in  question  are  located  at  division  points  in  charge  of 
storerooms  used  for  the  storing  and  distributing  of  supplies  and 
materials.  The  storekeepers  have  complete  charge  of  those  store- 
rooms, as  well  as  stores  and  supplies  in  their  district  or  division,  and 
report  to  the  general  storekeepers  at  Pine  Bluff,  Ark.,  for  the  St. 
Louis  Southwestern  Railway  Co.,  and  at  Tyler,  Tex.,  for  the  St. 
Louis  Southwestern  Railway  Co.  of  Texas.  The  positions  are  filled 
by  appointment,  not  being  bulletined  under  the  provisions  of  the 
agreement.  Under  date  of  April  10,  1923,  the  employees  requested 
that  thereafter  these  positions  be  bulletined  and  filled  in  accordance 
with  the  agreement. 

The  employees  contend  that  these  positions  are  not  classified  as 
officials  under  the  regulations  of  the  Interstate  Commerce  Commis- 
sion in  ex  parte  No.  72;  that  they  are  clerical  positions;  and  that  as 
such  they  should  be  bulletined  and  filled  in  accordance  with  the  agree- 
ment. It  is  admitted  that  they  are  not  specifically  mentioned  in  the 
scope  rule. 

The  carrier  contends  that  the  positions  in  question  come  within  the 
classification  of  “ subordinate  officials  ” under  the  regulations  of  the 
Interstate  Commerce  Commission  in  ex  parte  No.  72 ; that  the  occu- 
pants of  these  positions  have  full  jurisdiction  over  the  material  and 
supplies  at  the  points  where  located  as  well  as  in  the  district  where 
located ; that  they  have  authority  to  employ  and  discharge  employees 
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under  their  supervision,  as  well  as  authority  to  buy  materials  and 
supplies  which  can  not  be  obtained  in  the  regular  way ; and  that  the 
positions  can  not  be  considered  as  clerks  and  do  not  come  within  the 
scope  of  the  agreement. 

Opinion. — The  evidence  in  this  case  indicates  that  the  positions  in 
dispute  have  never  been  treated  as  coming  within  the  scope  of  the 
clerks’  agreement,  and  it  is  the  opinion  of  the  Railroad  Labor  Board 
that  there  is  nothing  in  the  scope  rule  of  the  agreement  of  February 
1 1922,  that  would  bring  the  positions  within  its  provisions. 

Decision . — The  claim  is  denied. 


DECISION  NO.  3670.— DOCKET  3971 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Union  Pacific  Railroad  Co. 

Question. — Claim  of  the  employees  that  Claus  Gloyer  should  have 
been  awarded  the  position  of  receiving  clerk  at  Omaha,  Nebr.,  bulle- 
tined for  bid  on  April  15,  1923. 

Statement. — On  April  15,  1923,  the  position  of  receiving  clerk  in 
the  freight  station  at  Omaha  was  bulletined  as  vacant,  and  Mr. 
Gloyer,  employed  as  trucker,  with  seniority  date  of  October  6,  1919. 
applied  for  the  position.  The  position  was  awarded  to  George  East- 
man, who  entered  the  service  of  the  carrier  as  a trucker  on  February 
28,  1922;  had  been  promoted  to  delivery  clerk  on  March  18,  1922; 
continued  in  a clerical  capacity  until  February  16,  1923;  worked  as 
a caller  from  F ebruary  17  to  March  10,  1923 ; worked  as  a clerk  from 
March  12  to  March  21,  1923 ; and  worked  as  a caller  from  March  22 
to  March  31,  1923. 

The  agreement  between  this  carrier  and  its  employees  provides 
that  seniority  rosters  will  be  prepared  by  classes,  as  defined  in  rule  1, 
and  under  this  provision  clerks  are  carried  on  roster  No.  1 ; truckers 
and  callers,  etc.,  on  roster  No.  3.  Mr.  Eastman  was  carried  on  roster 
No.  1,  with  seniority  date  of  March  18,  1922.  Mr.  Gloyer  was  car- 
ried on  roster  No.  3 as  a trucker. 

The  carrier  awarded  the  position  to  Mr.  Eastman  because  of  the 
fact  that  he  was  the  only  employee  with  seniority  in  class  1 applying 
for  it.  It  is  agreed  that  seniority  is  not  interchangeable  between  the 
employees  on  the  different  rosters;  also  that  employees  filing  applica- 
tions for  positions  in  districts  or  on  rosters  other  than  their  own 
should  have  preference  over  nonemployees,  dependent  upon  their 
fitness  and  ability. 

The  employees  contend  that  Mr.  Gloyer,  being  the  senior  employee, 
should  have  been  awarded  the  position;  that  Mr.  Eastman  did  not 
establish  seniority  in  class  1 by  the  temporary  clerical  assignments 
held  by  him;  and  that  being  in  class  3 at  the  time  the  position  was 
bulletined,  he  was  not  entitled  to  any  preference  on  the  basis  of 
seniority  rights  to  a class  1 position. 

The  carrier  states  that  Mr.  Eastman  was  carried  on  the  class  1 
roster  without  protest,  while  Mr.  Gloyer  was  carried  on  class  3 
roster  and  was  not  eligible  to  bid  on  the  position  except  under  the 
provisions  providing  that  applications  from  employees  carried  on 
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rosters  other  than  that  on  which  the  vacant  positions  carried  should 
be  given  preference  over  nonemployees;  further,  that  Mr.  Gloyer 
lacked  sufficient  fitness  and  ability  to  perform  the  duties  of  the 
position,  and  that  the  failure  to  assign  him  to  it  was  not  in  violation 
of  the  agreement. 

Decision. — Claim  is  denied. 


DECISION  NO.  3671.— DOCKET  3976 

Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Fred  Foster  should  have 
been  awarded  the  position  of  on-hand  clerk  at  Knoxville,  Tenn., 
which  was  bulletined  for  bid  on  August  11,  1923. 

Statement.- — On  August  11,  1923,  the  position  of  on-hand  clerk 
was  bulletined  as  vacant  and  Mr.  Foster,  with  seniority  date  of 
November  29,  1919,  applied  for  it.  The  position  was  awarded  to 
an  employee  with  seniority  date  of  August  12,  1920. 

The  employees  contend  that  Mr.  Foster  should  be  assigned  to  the 
position  and  allowed  30  days  in  which  to  qualify  in  accordance  with 
rules  4 and  8 of  the  agreement.  They  ask  that  he  now  be  assigned 
to  the  position  and  compensated  the  difference  between  the  rate  of 
this  position  and  of  those  held  by  him  since  August  11,  1923. 

The  carrier  contends  that  Mr.  Foster  lacked  sufficient  fitness  and 
ability  to  perform  the  duties  of  the  position,  and  the  failure  to 
assign  him  was  not  in  violation  of  rule  4 of  the  agreement. 

Decision. — Basing  the  decision  upon  the  evidence  submitted,  the 
claim  of  the  employees  is  denied. 


DECISION  NO.  3672.— DOCKETS  3978,  4221 

Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — (a)  Bequest  of  the  employees  that  Miss  Mary  Marx, 
who  was  formerly  employed  as  car  foreman’s  clerk  and  dismissed 
from  the  service  February  9,  1924,  be  reinstated  with  compensation 
for  the  wage  loss  sustained. 

(b)  Bequest  of  the  employees  that  Miss  Marx,  the  senior  applicant 
for  the  position  of  assistant  timekeeper  bulletined  as  vacant  on 
August  13, 1923,  be  assigned  the  position  with  compensation  for  wage 
loss  sustained  since  that  date  on  account  of  the  position  having  been 
assigned  to  a junior  applicant. 

Statement. — On  August  13,  1923,  the  position  of  assistant  time- 
keeper in  the  division  accountant’s  office  at  Staples,  Minn.,  was 
bulletined  for  bid  in  accordance  with  the  provisions  of  the  schedule. 
Miss  Marx,  employed  as  car  foreman’s  clerk,  applied  for  the  position 
but  it  was  assigned  to  a junior  employee.  Miss  Marx  filed  grievance 
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in  accordance  with  the  provisions  of  the  schedule,  contending  that 
she  should  have  been  assigned  to  the  position.  Subsequently,  or  on 
February  9,  1924,  Miss  Marx  was  dismissed  from  the  service  and 
her  dismissal  was  also  handled  as  a grievance  in  accordance  with  the 
schedule  provisions.  Satisfactory  adjustment  of  the  two  questions 
was  not  arrived  at  in  conference,  and  both  disputes  were  jointly 
submitted  to  the  board  for  decision,  the  question  of  promotion  to 
the  assistant  timekeeper’s  office  being  covered  by  Docket  No.  3978 
and  the  dismissal  by  Docket  No.  4221. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  unless 
Miss  Marx  is  first  reinstated  to  the  service  of  the  carrier  there  is  no 
necessity  to  further  consider  the  dispute  regarding  promotion  to 
the  position  of  assistant  timekeeper,  and  for  this  reason  has  arrived 
at  the  decision  which  follows  in  respect  to  this  question. 

Decision. — (a)  Basing  the  decision  on  the  evidence  presented,  the 
request  for  reinstatement  of  Miss  Mary  Marx  is  denied. 

(b)  The  case  is  dismissed. 

DECISION  NO.  3673.— DOCKET  4029 

Chicago,  III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  that  the  position  of  money  deliveryman  be 
carried  on  the  seniority  roster  of  district  No.  2 instead  of  on  dis- 
trict No.  1. 

Statement. — On  January  29,  1922,  an  agreement  pertaining  to 
seniority  districts  was  entered  into  and  the  various  departments  at 
Atlanta,  Ga.,  were  subdivided  into  three  districts.  The  money  de- 
partment is  classified  under  district  No.  1 and  the  delivery  depart- 
ment under  district  No.  2. 

The  employees  state  that  the  position  of  money  deliveryman,  now 
carried  on  the  seniority  roster  of  district  No.  1,  should  be  placed  in 
district  No.  2,  under  the  agreement  of  January  29,  1922. 

The  carrier  states  that  this  position  has  always  been  considered 
a part  of  the  money  department ; that  it  was  so  classified  at  the  time 
the  agreement  was  entered  into ; and  that  it  was  so  shown  on  the 
seniority  rosters  issued  in  January,  1922,  and  January,  1923,  no 
exception  being  taken  to  this  classification  by  anyone  until  Septem- 
ber or  October,  1923,  when  the  general  chairman  raised  the  question. 

The  carrier  further  contends  that  this  is  not  a proceeding  growing 
out  of  any  grievance  with  an  employee,  as  neither  the  man  involved 
or  any  other  employee  has  filed  a grievance  or  protest;  neither  has 
there  been  any  change  in  the  status  of  this  position,  as  it  has  always 
been  in  the  same  seniority  district. 

The  evidence  presented  shows  that  the  employee  designated  as 
money  deliveryman  has  a combination  safe  in  the  terminal  station  # 
from  which  point  he  delivers  money  to  banks  and  others.  He  does 
not  start  on  his  work  period  at  the  stables  but  at  the  terminal  sta- 
tion. The  driver  calls  at  the  terminal  station  for  the  money  deliv- 
eryman and  accompanies  him  on  trips  but  does  not  handle  the  money. 
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No  evidence  was  presented  to  indicate  that  the  money  deliveryman 
or  any  other  employee  has  a complaint  because  of  the  classification 
of  this  position  in  district  No.  1,  or  that  the  present  classification 
has  worked  a hardship  on  any  employee,  or  that  any  protest  was 
made  at  the  time  seniority  rosters  were  posted  in  1922  and  1923. 

Decision. — Basing  the  decision  on  the  evidence  presented,  the  re- 
quest of  the  employees  is  denied. 


DECISION  NO.  3674.— DOCKET  4030 

Chicago , III.,  June  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  Reinstatement  of  Louis  A.  Stiegler, 
platform  man,  who,  it  is  alleged,  was  dismissed  on  October  21,  1923, 
with  pay  for  all  time  lost. 

Decision. — Basing  the  decision  on  the  evidence  presented,  the  re- 
quest of  the  employees  is  denied. 


DECISION  NO.  3675.— DOCKET  4251 

Chicago,  III.,  June  1,  1925 

Order  of  Railroad  Telegraphers  v.  St.  Louis- San  Francisco  Railway  Co. 

Question. — Shall  Mrs.  Ruth  Waldon  (nee  Miss  Ruth  Samuels), 
who  was  dismissed  from  the  service  on  account  of  having  married, 
be  reinstated  and  paid  for  time  lost? 

Statement. — Mrs.  Ruth  Waldon  (nee  Miss  Ruth  Samuels)  entered 
the  service  of  the  carrier  July  9,  1917 ; she  was  married  on  April  20, 
1924,  and  was  dismissed  on  May  6,  1924,  in  accordance  with  instruc- 
tions issued  by  the  carrier  in  March,  1922,  to  the  effect  that  when 
women  employees  married  it  would  be  necessary  for  them  to  resign 
and  relinquish  their  positions.  Mrs.  Waldon  made  inquiry  prior  to 
her  marriage  as  to  whether  or  not  there  were  any  instructions  with 
respect  to  women  operators  holding  their  positions  after  marriage 
and  was  informed  by  the  superintendent  that  under  the  rules  it  would 
be  necessary  for  her  to  leave  the  service  after  she  married. 

The  employees  contend  that  their  agreement  with  the  carrier  does 
not  make  any  distinction  between  male  and  female  employees;  that 
male  employees  are  not  required  to  leave  the  service  after  they  marry 
and  that  women  should  be  permitted  to  retain  their  positions  after 
marriage  so  long  as  they  render  satisfactory  service;  that  the  em- 
ployees were  not  notified  of  the  instructions  issued  by  the  carrier  in 
March,  1922;  and  that  a schedule  was  negotiated,  effective  May  16, 
1922,  rewritten  December  1,  1922,  and  a new  schedule  negotiated,  ef- 
fective March  1,  1924,  and  no  reference  to  the  instructions  issued  by 
the  carrier  was  given  the  employees  during  these  negotiations.  They 
ask  that  Mrs.  Waldon  be  reinstated  and  paid  for  time  lost. 
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The  carrier  states  that  instructions  were  issued  in  March,  1922, 
that  when  any  women  employees  married  it  would  be  necessary  for 
them  to  resign  and  relinquish  their  position;  that  Mrs.  Waldon  made 
inquiry  as  to  whether  or  not  there  were  any  restrictions  on  lady  op- 
erators holding  their  positions  after  marriage,  and  was  informed  by 
the  superintendent  that  under  the  rules  if  she  married  it  would  be 
necessary  to  leave  the  service  of  the  carrier ; that  the  instructions  re- 
ferred to  have  been  in  effect  since  March,  1922,  and  are  thoroughly 
understood  by  all  concerned;  and  that  it  considers  its  action  in  this 
case  proper. 

Opinion. — The  evidence  in  this  case  discloses  that  prior  to  her  mar- 
riage, Mrs.  Waldon  made  inquiry  as  to  whether  or  not  there  were 
any  restrictions  on  women  operators  holding  their  positions  after 
marriage,  and  she  was  informed  that  if  she  married  it  would  be  neces- 
sary for  her  to  relinquish  her  position. 

She  was  married  on  April  20,  1924,  and,  subsequently,  on  April  26, 
1924,  she  notified  the  carrier  of  her  marriage  and  stated  that  she  de- 
sired to  continue  in  the  service  of  the  carrier  until  “ fall  at  least.” 
Under  these  circumstances  the  board  is  of  the  opinion  that  it  would 
be  inequitable  to  reinstate  Mrs.  Waldon  and  pay  her  for  the  time  lost 
as  requested  in  her  behalf. 

It  also  appears  that  the  agreement  between  this  carrier  and  its 
telegraphers  does  not  contain  any  rule  with  respect  to  women  em- 
ployees or  with  respect  to  the  question  of  their  retention  in  service 
after  marriage,  and  that  no  negotiations  have  been  undertaken  by 
either  party  to  establish  a rule  on  this  question. 

The  Board  is  of  the  opinion  that  the  carrier  and  the  representatives 
of  the  employees  should,  if  a general  rule  covering  the  subject  matter 
of  this  dispute  is  desired,  confer  and  endeavor  to  negotiate  a clear  and 
conclusive  rule  covering  the  question  and  so  recommends. 

The  parties  are  referred  to  Decision  No.  2774  (VI,  R.  L.  B.  — ) is- 
sued on  January  9,  1925,  for  guidance  as  to  the  opinion  of  the 
board  with  respect  to  a rule  governing  this  question. 

Decision. — In  view  of  the  facts  and  circumstances  surrounding 
this  particular  case,  the  claim  for  reinstatement  of  Mrs.  Ruth  Waldon 
is  denied. 


DECISION  NO.  3676.— DOCKET  4595 

Chicago,  III.,  June  2,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Great  Northern  Railway  Co. 

Question. — Payment  of  expenses  to  a derrick  engineer  when  out 
on  the  line  of  road. 

Statement. — It  is  shown  that  Phil  Fountain,  derrick  engineer, 
maintains  his  home  at  Hilly ard,  Wash.,  and  works  out  of  that 
point  with  a steam  derrick,  he  being  assigned  to  the  Spokane  divi- 
sion. It  is  shown  that  he  is  not  assigned  to  any  one  bridge  and 
building  crew,  but  works  wherever  his  services  with  a derrick  or 
pile  driver  are  required.  When  any  job  on  which  he  is  employed 
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is  completed  and  there  is  no  other  call  for  him,  he  returns  to  Hill- 
yard  with  his  machine  and  performs  emergency  service  at  that 
point. 

Rule  54  of  the  maintenance-of-way  agreement  reads : 

Expenses  while  away  from  headquarters. — Employees  will  be  reimbursed 
for  meals  and  lodging  incurred  while  away  from  their  regular  headquarters 
or  outfits,  by  direction  of  the  management,  whether  on  or  off  assigned  territory. 

This  rule  not  to  apply  to  midday  lunch  customarily  carried  by  employees  or 
to  employees  temporarily  transferred  as  covered  by  rule  No.  16. 

It  is  the  contention  of  the  employees  that  Hillyard  .is  the  head- 
quarters of  Mr.  Fountain,  and  that  when  he  is  away  from  his  head- 
quarters he  is  entitled  to  personal  expenses  for  meals  and  lodging,  as 
provided  for  in  rule  54,  above  quoted. 

The  carrier  takes  the  position  that  the  derrick  engineer  when  on 
the  line  of  road  is  in  the  same  category  as  members  of  the  bridge 
and  building  crews  with  whom  he  works,  for  the  reason  that  a bimk 
car  accompanies  the  steam  derrick  thereby  affording  him  the  same 
accommodations  as  are  furnished  the  bridge  and  building  crews. 

The  carrier  does  not  agree  that  the  headquarters  of  Mr.  Fountain 
are  at  Hillyard,  but  that  his  headquarters  are  at  the  point  where 
he  may  happen  to  work;  further,  that  rule  31  was  never  intended 
to  cover  employees  assigned  to  derrick  or  boarding-car  outfits. 

Decision. — The  derrick  engineer  in  question  shall  be  allowed  ex- 
penses while  away  from  Hillyard,  unless  he  is  provided  with  a place 
to  sleep  and  is  working  with  a bridge  and  building  gang  with  which 
he  can  secure  his  meals  without  expense,  or  has  a car  equipped  not 
only  with  a bunk  but  for  meals. 

DISSENTING  OPINION 

The  undersigned  dissents  from  the  decision  of  the  majority  of 
the  Railroad  Labor  Board. 

The  evidence  presented  in  this  case  indicates  that  Mr.  Fountain 
assigned  as  pile  driver  and  derrick  engineer  on  the  Spokane  division 
when  not  engaged  in  this  work,  held  seniority  rights  as  a bridge 
carpenter  on  the  same  territory. 

In  either  service  there  is  no  established  headquarters;  the  work 
is  purely  that  of  a “ floating  gang,”  i.  e.,  here  to-day,  or  for  a num- 
ber of  days,  and  elsewhere  at  varying  periods  to  answer  the  require- 
ments of  the  service. 

There  is  no  rule  of  either  reason  or  language  that  would  make  of 
the  pile  driver  or  derrick  engineer  a preferential  employee  entitled 
to  more  favorable  treatment  than  that  accorded  other  members  work- 
ing in  the  same  gangs. 

J.  H.  Elliott. 

SUPPORTING  OPINION 

The  statements  contained  in  the  dissenting  opinion  are  not  sus- 
tained by  the  evidence  submitted;  neither  are  they  justified  by  the 
rules  of  the  agreement.  Mr.  Fountain  is  not  assigned  to  any  bridge 
and  building  gang ; he  is  regularly  assigned  as  derrick  engineer  un- 
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attached  to  any  gang,  and  works  regularly  at  Hillyard  when  not 
ordered  to  perform  other  duties  away  from  Hillyard. 

The  decision  was  adopted  by  a vote  of  6 to  1,  7 members  present. 

A.  O.  Wharton. 

W.  L.  McMenimen. 

E.  F.  Grable. 


DECISION  NO.  3677.— DOCKET  4592 

Chicago,  III.,  June  2,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Bessemer 
& Lake  Erie  Railroad  Co. 

Question. — Dismissal  of  S.  R.  Wolford,  brakeman,  who  was 
charged  with  sole  responsibility  in  connection  with  an  accident  to 
train  of  extra  143  south  on  June  30,  1922,  in  charge  of  C.  B.  Burns, 
conductor. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case,  S.  11.  Wolford,  brakeman,  shall  be  reinstated  with  full  seniority 
rights,  but  without  pay  for  time  lost. 


DECISION  NO.  3678.— DOCKET  4596 

Chicago,  III.,  June  2,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Great  Northern  Railway  Co. 

Question. — Shall  Bridge  and  Building  Foreman  Sims  and  crew 
be  paid  at  the  rate  of  time  and  one-half  for  all  time  worked  on  an 
emergency  job  at  Index,  Wash.,  until  released  for  rest? 

Statement. — It  is  shown  that  Foreman  Sims  and  his  crew  were 
called  at  9 p.  m.  January  17,  1923,  and  taken  to  Index  to  render 
emergency  service  on  account  of  a sink  hole  at  that  point  and  were 
worked  continuously,  without  rest,  until  7 p.  m.  January  18. 

It  is  the  contention  of  the  employees  that  the  crew  in  question 
should  have  been  compensated  at  the  rate  of  time  and  one-half  from 
9 p.  m.  January  17  to  7 p.  m January  18,  at  which  time  they  were 
released  for  rest. 

Rule  51  of  the  maintenance-of-way  agreement  reads  as  follows : 

Employees  taken  from  their  regular  assignment  to  render  service  in  cases 
of  emergency  will  be  paid  the  overtime  rate  for  all  time  worked  continuously 
in  excess  of  their  regular  assigned  hours,  except  that  they  may  be  released  for 
rest,  and  if  released  for  rest  and  again  returned  to  duty,  they  will  be  paid  at 
the  pro  rata  rate  for  the  hours  of  their  regular  assignment. 

The  carrier  takes  the  position  that  the  regular  assigned  hours  of 
the  crew  in  question  were  from  8 a.  m.  to  5 p.  m.,  with  a one-hour 
meal  period;  that  this  was  a call  for  work  continuous  with  and  in 
advance  of  their  regular  work  period ; and  that  they  were  paid  time 
and  one-half  rates  from  9 p.  m.  to  8 a.  m.  under  schedule  rule  41, 
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and  straight-time  rates  from  8 a.  m.  to  7 p.  m.  under  schedule  rule  40. 
which  rules  read  as  follows : 

Rule  41.  Calls. — Except  as  otherwise  provided  in  these  rules,  employees 
notified  and  called  to  perform  work  not  continuous  with  the  regular  work 
period  will  be  allowed  a minimum  of  three  hours  for  two  hours’  work  or  less, 
and  if  held  on  duty  in  excess  of  two  hours  time  and  one-half  will  be  allowed 
on  the  minute  basis.  Employees  will  be  allowed  time  and  one-half  time  on 
the  minute  basis  for  service  performed  continuous  with  and  in  advance  of 
regular  work  period. 

Rule  40.  Except  as  otherwise  provided  in  these  rules,  the  ninth  and  tenth 
hours,  when  worked  continuous  with  regular  work  period,  shall  be  paid  for  at 
pro  rata  hourly  rate ; beyond  the  tenth  hour  shall  be  paid  for  at  rate  of  time 
and  one-half  time  on  the  minute  basis. 

The  carrier  further  contends  that  rule  51  was  never  intended  to 
apply  as  the  employees  had  interpreted  it,  because  while  working 
their  assigned  hours  they  were  not  working  in  excess  of  those  hours ; 
further,  that  when  rule  51  was  agreed  to  it  was  the  understanding 
that  it  would  apply  to  section  men  who  are  assigned  to  definitely 
defined  territory. 

The  bridge  and  building  crews,  it  is  claimed,  are  assigned  to  the 
division  having  no  definite  assignment ; that  they  are  floating  gangs, 
subject  to  service  wherever  wanted  on  the  division;  and  that  their 
assignment  is  whatever  job  they  are  working  at  from  day  to  day; 
further,  that  neither  rule  51  nor  any  other  schedule  rules  provide  that 
the  punitive  overtime  rate  will  be  paid  for  regularly  assigned  hours. 

Decision. — Based  on  rule  51  of  the  agreement,  the  claim  of  the 
employees  is  sustained. 


DECISION  NO.  3679.— DOCKET  4102 

Chicaffo,  III.,  June  8,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Engineer  C.  M.  Stretch  and  Fireman  R. 
Wood,  Black  Hills  division,  for  100  miles,  October  13,  1923,  under 
the  provisions  of  rule  37  (e)  of  the  engineers’  and  firemen’s  schedule. 
Statement. — The  following  is  quoted  from  the  submission: 

Jomt  statement  of  facts. — Engineer  Stretch  and  Fireman  Wood  in  freight 
pool  service  were  ordered  for  duty  at  Newell,  S.  Dak.,  on  engine  No.  1159,  at 
3 p.  m.,  October  12,  1923 ; they  arrived  at  Oelrichs,  S.  Dak.,  at  7 a.  m.,  October 
13,  after  having  been  on  duty  16  consecutive  hours,  and  were  instructed  to 
deadhead  to  the  terminal.  At  9.43  a.  m.  a relief  crew  arrived  at  Oelrichs  on 
train  No.  3,  taking  charge  of  engine  No.  1159,  and  departed  at  9.45  a.  m. 
Engineer  Stretch  and  Fireman  Wood  deadheaded  to  Chadron,  Nebr.,  on  extra 
No.  1159,  arrived  at  that  point  at  11.40  a.  m.,  4 hours  and  40  minutes  after 
tying  up  at  Oelrichs.  They  made  claim  for  100  miles  in  accordance  with  rule 
37  ( e ) of  the  engineers’  and  firemen’s  schedule,  reading: 

“ Engineers  in  train  service  tied  up  under  the  law  will  be  paid  continuous 
time  from  initial  point  to  tie-up  point.  When  they  resume  duty  on  continuous 
trip,  they  will  be  paid  from  tie-up  point  to  terminal  on  the  following  basis : 
For  50  miles  or  less,  or  4 hours  or  less,  one-half  day ; for  more  than  50  miles, 
or  more  than  4 hours,  actual  miles  or  hours,  whichever  is  the  greater,  with  a 
minimum  of  one  day.  It  is  understood  that  this  does  not  permit  running 
engines  through  terminals  or  around  other  crews  at  terminals  unless  such 
practice  is  permitted  under  the  pay  schedule.” 
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Employees'  position . — It  is  the  contention  of  the  employees  that  Engineer 
Stretch  and  Fireman  Wood  are  entitled  to  compensation  under  the  provisions 
of  rule  37,  and  that  it  is  not  within  the  province  of  the  carrier  to  make  time 
deductions  from  the  time  they  were  required  to  report  for  duty  at  3 p.  m., 
October  12,  1923,  until  the  time  of  release  at  11.40  a.  m.,  October  13,  1923. 

Carrier's  position. — Article  XI,  Interpretation  1 to  Supplement  24  to  General 
Order  No.  27,  provides  that— 

“ In  all  classes  of  service  other  than  passenger,  engineers’,  firemen’s,  and 
helpers’  time  will  commence  at  the  time  they  are  required  to  report  for  duty, 
and  shall  continue  until  the  time  the  engine  is  placed  on  the  designated  track 
or  they  are  relieved  at  terminal.  All  advance  call-time  rules  are  superseded, 
and  the  management  may  designate  the  time  for  reporting  for  duty.” 

Question  76  and  answer  thereto  as  contained  in  Interpretation  1 to  Supple- 
ment 24,  provides : 

“ Question  76. — Does  this  section  contemplate  the  payment  of  continuous 
time  between  terminals,  whether  crews  are  tied  up  under  the  law,  or  otherwise? 

“ Decision . — Yes:  deducting  time  tied  up  under  the  law,  schedule  rules,  or 
accepted  practices.” 

Rule  37,  engineers’  and  firemen’s  schedule,  reads,  in  part,  as  follows : 

“(f)  Road  crews  tied  up  for  rest  under  the  law,  and  then  towed  or  dead- 
headed into  terminal,  with  or  without  engine  or  caboose,  will  be  paid  therefor 
as  per  section  (e) , the  same  as  if  they  had  run  the  train  to  such  terminal.” 

Engineer  Stretch  and  Fireman  Wood  were  tied  up  at  Oelrichs  under  the 
provisions  of  the  hours  of  service  law  at  7 a.  m.,  October  13,  1923,  and  they 
were  deadheaded  to  Chadron,  the  terminal,  leaving  Oelrichs  at  9.45  a.  m.,  and 
arriving  at  Chadron  at  11.40  a.  m. 

It  has  always  been  the  accepted  practice  on  this  carrier  to  deduct  time 
from  crews  where  tied  up  under  the  law,  and  it  is  the  carrier’s  position  that 
it  was  entirely  proper  in  computing  compensation  for  Engineer  Stretch  and 
Fireman  Wood  to  deduct  the  time  they  were  at  Oelrichs ; that  is,  from  7 a.  m. 
to  9.45  a.  m. 

Decision. — Claim  is  denied. 


DECISION  NO.  3680.— DOCKET  3933 

Chicago,  III.,  June  8,  1925 

American  Train  Dispatchers’  Association  v.  Erie  Railroad  Co. 

Question. — Claim  of  the  employees  that  R.  R.  Tallman,  train  dis- 
patcher, Marion,  Ohio,  should  be  paid  one  hour  at  pro  rata  rate  and 
three  hours  at  the  rate  of  time  and  one-half  for  working  from  7 
p.  m.,  April  13,  1922,  to  7 a.  m.,  April  14,  1922. 

Statement. — The  employees  state  that  the  regularly  assigned  hours 
of  R.  R.  Tallman,  train  dispatcher,  at  Marion,  Ohio,  are  from  11 
p.  m.  to  7 a.  m.  He  was  required  to  perform  continuous  service  as 
trick  train  dispatcher  from  7 p.  m.,  April  13,  1922,  to  7 a.  m.,  April 
14,  1922,  or  a total  of  12  consecutive  hours,  for  which  he  was  paid 
the  pro  rata  rate. 

The  employees  contend  that  Mr.  Tallman  should  be  paid  one 
hour’s  overtime  at  the  pro  rata  rate  and  three  hours’  overtime  at  the 
rate  of  time  and  one-half  under  the  provisions  of  paragraph  ( b ), 
Article  II  of  Decision  No.  721,  which  reads  as  follows : 

(6)  All  time  worked  in  excess  of  eight  hours  shall  be  paid  for  on  the  actual 
minute  basis  at  pro  rata  rate  for  the  ninth  hour  and  at  the  rate  of  time  and 
one-half  thereafter.  Time  consumed  in  making  transfer  shall  not  be  counted 
as  overtime.  (Ill,  R.  L.  B.  121.) 
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The  carrier  states  that  there  is  no  wage  agreement  in  effect  be- 
tween the  carrier  and  its  train  dispatchers  and  that  all  of  those 
employees  are  paid  pro  rata  rate  for  all  time  worked  in  excess  of 
eight  hours. 

This  carrier  and  organization  were  parties  to  Decision  No.  721. 

Decision . — The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3681.— DOCKET  4061 

Chicago , III,  June  3,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co. 

Question— Claim  of  Sam  Messina,  Shreveport,  La.,  for  clerical 
rating — application  of  Interpretation  2 to  Decision  No.  147  (IV. 
R.  L.  B.  834). 

Statement. — Mr.  Messina  entered  the  service  of  the  carrier  as 
messenger  at  Shreveport  without  having  any  previous  clerical  ex- 
perience. On  June  1,  1923,  he  was  promoted  to  the  position  of  file 
clerk  and  was  paid  $2.50  under  sections  3 (a)  and  (6),  Article  II  of 
Decision  No.  147,  until  November  11,  1923,  when  his  rate  was  in- 
creased to  $2.89  a day. 

The  employees  contend  that  Mr.  Messina  should  have  been  com- 
pensated at  the  rate  of  $3.27  a day,  the  regular  rate  of  the  position, 
from  June  1,  1923,  to  October  26,  1923,  and  thereafter  at  the  rate  of 
$3.31  a day  until  June  1,  1924,  their  contention  being  based  upon 
the  provisions  of  Interpretation  2 to  Decision  No.  147.  The  decision 
of  Interpretation  2 to  Decision  No.  147  reads  as  follows  : 

The  Railroad  Labor  Board  decides  that  section  3 (b),  Article  II  of  Decision 
No.  147,  does  not  apply  to  employees  promoted  to  clerical  positions  and  that 
such  employees  should  be  rated  under  sections  2 (a)  and  (b),  Article  II  of 
that  decision,  in  accordance  with  the  term  of  experience  in  the  service  from 
which  promoted.  (Supra.) 

Decision. — The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3682.— DOCKET  3946 

Chicago,  III.,  June  3,  1925 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway 

System 

Question. — Claim  of  the  employees  that  the  regular  assignments 
of  operators  in  relay  offices  should  have  the  same  starting  and  quit- 
ting time  on  each  day  of  the  week,  including  Sundays  and  holidays, 
and  that  such  employees  should  be  paid  under  the  call  rule  when 
required  to  report  for  duty  on  Saturdays  and  Sundays  in  advance 
of  their  regular  week-day  starting  time. 

Statement . — The  joint  submission  filed  with  the  Railroad  Labor 
Board  in  this  dispute  contains  the  following : 

Statement  of  facts. — S.  B.  Rohrer,  telegrapher,  assigned  in  NW  Chicago, 
111.,  relay  office  as  follows:  Monday,  Tuesday,  Wednesday,  Thursday,  and 


[No.  3682] 


DECISIONS 


1039 


Friday  from  10  a.  m.  to  6 p.  m. ; Saturday  from  9 a.  m.  to  5 p.  m. ; Sunday 
from  8 a.  m.  to  4 p.  m.,  being  compensated  therefor  eight  hours  pro  rata  for 
each  day. 

Employees'  position. — Paragraphs  ( f ) and  ( g ),  Article  III,  of  the  teleg- 
raphers’ contract,  reads  as  follows : 

“(f)  Time  worked  on  Sundays  and  the  following  holidays,  namely,  New 
Year’s  Day,  Washington’s  Birthday,  Decoration  Day,  Fourth  of  July,  Labor 
Day,  Thanksgiving  Day,  Christmas  Day  (provided  when  any  of  the  above 
holidays  fall  on  Sunday  the  day  observed  by  the  State,  Nation,  or  by  procla- 
mation shall  be  considered  the  holiday)  shall  be  paid  for  at  the  regular  hourly 
rate,  when  the  entire  number  of  hours  constituting  the  regular  week-day 
assignment  are  worked. 

“(g)  When  notified  or  called  to  work  on  Sundays  and  the  above-specified 
holidays  a less  number  of  hours  than  constitute  a day’s  work  within  the  limits 
of  the  regular  week-day  assignment,  employees  shall  be  paid  a minimum 
allowance  of  two  hours  at  overtime  rate  for  two  hours’  work  or  less,  and  at 
the  regular  hourly  rate  after  the  second  hour  of  each  tour  of  duty.  Time 
worked  before  or  after  the  limits  of  the  regular  week-day  assignment  shall  be 
paid  for  in  accordance  with  overtime  and  call  rules.” 

Paragraph  (a)  of  Article  VII  reads  as  follows: 

“(a)  Starting  time. — Regular  assignments  shall  have  a fixed  starting  time, 
and  the  regular  starting  time  shall  not  be  changed  without  at  least  36  hours’ 
notice  to  the  employees  affected.” 

The  employees  maintain  that  paragraph  ( g ) of  Article  III,  quoted  above, 
provides  that  when  employees  are  used  to  perform  work  on  Sundays  and 
holidays  not  within  the  limits  of  their  regular  week-day  assignment,  the  call 
and  overtime  rule  applies ; that  inasmuch  as  the  assignment  is  uniform  for 
five  days  a week,  such  assignment  should  be  the  basis  for  the  Sunday  work; 
and  that  employees  required  to  report  for  duty  on  Sunday  prior  to  their  regular 
week-day  assignment  should  be  paid  a call. 

The  employees  further  maintain  that  Saturday  assignments  should  be  the 
same  as  other  week-day  assignments,  inasmuch  as  paragraph  (a)  of  Article  VII 
provides  that  regular  assignments  shall  have  a fixed  starting  time ; that  that 
portion  of  paragraph  (a)  pertaining  to  a 36  hours’  notice  being  given  when 
changes  occur  should  apply  to  bona  fide  changes  in  assignments ; and  that 
the  carrier  is  not  within  its  province  in  posting  bulletins — such  bulletins  giving 
36  hours’  notice — of  different  assignment  from  day  to  day  for  the  purpose  of 
nullifying  the  call  and  overtime  provisions  of  the  telegrapher’s  contract.  The 
employees  claim  that  the  call  rule  should  apply  where  employees  are  required  to 
report  on  Saturdays  prior  to  their  other  week-day  starting  time. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  paragraph  ( f ) of 
Article  III,  “ Hours  of  service,”  specifies  the  basis  of  payment  for  time  worked 
on  Sundays  and  holidays  where  the  employee’s  regular  assignment  requires 
him  to  work  eight  hours,  and  that  it  is  the  intent  to  pay  at  the  regular  pro 
rata  hourly  rate  an  employee  who  is  assigned  to  eight  hours’  work  on  Sundays 
and  holidays  irrespective  of  whether  the  starting  or  quitting  time  on  Sundays 
and  holidays  is  the  same  as  that  on  other  days  of  the  week,  provided  the  start- 
ing time  of  such  an  assignment,  which  includes  Sundays  and  holidays,  has 
been  fixed  at  least  36  hours  in  advance,  as  provided  in  paragraph  (a),  Article 
VII  of  the  telegraphers’  agreement.  This  applies  also  to  the  assignment  under 
which  Saturday  starting  and  quitting  hours  differ  from  other  days. 

It  is  the  position  of  the  carrier  that  paragraph  (g)  of  Article  III.  “ Hours  of 
service,”  is  to  be  applied  ouly  where  an  employee  is  notified  or  called  to  per- 
form service  on  Sundays  and  holidays  and  does  not  have  reference  to  regular 
assignments  where  starting  time  on  Sundays  and  holidays  lias  been  established 
with  at  least  36  hours’  advance  notice  to  the  employee  concerned. 

The  carrier  understands  that  paragraph  (cr)  of  Article  VII  provides  that 
regular  assignments  must  have  a fixed  starting  time,  which  shall  not  be 
changed  without  36  hours’  notice  to  the  employees  affected,  but  does  not 
understand  it  is  to  provide  that  the  fixed  starting  time  must  be  he  same  each 
day  of  the  week. 

Therefore  it  is  the  carrier’s  position  that  the  employee  in  the  case  cited  by 
the  telegraphers’  committee  was  properly  compensated  for  the  time  worked, 
because  (1)  the  employee  worked  eight  full  hours  on  his  Saturday  and  Sunday 
assignment  and  was  paid  eight  hours’  time  pro  rata,  as  stipulated  in  para- 
graph ( f ),  Article  III  of  the  agreement:  (2)  he  was  not  notified  or  called  for 
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duty  on  Saturdays  and  Sundays,  with  less  than  36  hours’  notice,  but  his  Satur- 
day and  Sunday  assignments  were  a part  of  his  regular  office  assignment ; and 
(3)  the  employee’s  Saturday  and  Sunday  hours  were  a part  of  his  regular  as- 
signment, bid  in  by  him  on  an  office  bulletin  advertising  the  starting  and  quit- 
ting hours  of  the  assignment,  and  thereafter  the  starting  and  quitting  hours 
were  not  changed  without  at  least  36  hours’  notice  to  the  employee  affected. 

As  a matter  of  information  the  carrier  wishes  to  say  that  business  condi- 
tions in  Chicago  on  Saturdays  and  Sundays  and  on  holidays  necessitate  a 
rearrangement  of  the  relay  telegraph  force,  and  to  meet  this  condition  eco- 
nomically and  with  the  least  possible  inconvenience  to  the  employees  an 
arrangement  of  Saturday  and  Sunday  hours  was  worked  out  by  the  manager, 
variations  in  the  starting  time  on  those  days  being  shown  in  a bulletin  to  the 
office  force  posted  as  required  by  paragraph  (a)  of  Article  VII  at  least  36 
hours  before  the  change  became  effective,  such  bulletins  specifying  the  hours 
of  the  assignment  and  being  bid  upon  by  the  employees  interested.  This 
arrangement  referred  to  is  disturbed  only  when  fluctuations  in  business  necessi- 
tate rearrangements  of  the  f^rce,  no  changes  being  made  for  periods  as  long 
as  three  months,  and  changes  are  not  made  from  day  to  day,  as  intimated  by 
the  employees’  committee. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3683.— DOCKET  4008 

Chicago,  III.,  June  3,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  of  the  employees  for  the  reinstatement  of 
R.  T.  Hamby,  dismissed  on  December  1,  1923,  with  compensation  for 
the  wage  loss  sustained. 

Decision. — Basing  the  decision  on  the  evidence  presented,  the  re- 
quest for  reinstatement  of  R.  T.  Hamby  is  denied. 


DECISION  NO.  3684.— DOCKET  4028 

Chicago,  III.,  June  3,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  R.  Stockland  for  the  position  of  joint  messen- 
ger-baggageman on  the  Eugene- Corrallis  route,  and  that  he  be  paid 
the  difference  in  salary  that  may  have  accrued  between  this  position 
and  the  position  he  has  been  compelled  to  occupy  since  he  was  re- 
lieved from  this  run. 

Statement. — A vacancy  for  joint  messenger-baggageman  on  the 
Eugene- Corrallis  route  was  bulletined  on  November  13,  1923,  in 
accordance  with  the  provisions  of  rule  10  of  the  agreement  between 
the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Han- 
dlers, Express  and  Station  Employees  and  the  American  Railway 
Express  Co.  at  a salary  of  $127.50  a month.  The  run  was  bid  in  by 
Mr.  Stockland,  an  employee  of  the  American  Railway  Express  Co., 
and  was  awarded  to  him  on  November  24,  1923. 

The  employees  contend  that  Mr.  Rex,  whose  assignment  to  this  run 
caused  the  displacement  of  Mr.  Stockland,  has  no  seniority  with  the 
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express  company,  and,  therefore,  is  not  entitled  to  the  position  for- 
merly held  by  this  express  employee. 

The  carrier  states  that  at  the  time  the  vacancy  on  this  position 
occurred,  such  vacancy  was  bulletined  in  accordance  with  the  agree- 
ment governing  employees  in  this  class  of  express  service  and  that 
the  vacancy  was  filled  in  the  regular  way  by  the  assignment  of  Mr. 
Stockland. 

At  the  time  of  Mr.  Stockland’s  assignment,  under  a joint  arrange- 
ment between  the  carrier  and  the  express  company,  the  position  in 
question  was  filled  by  an  employee  of  the  express  company  and  the 
railway  company  reimbursed  the  express  company  for  a portion  of 
the  employee’s  salary.  However,  soon  after  the  appointment  of  Mr. 
Stockland  the  railway  company  served  notice  on  the  express  com- 
pany that  it  desired  to  cancel  the  joint  arrangement  above  referred 
to  and  that  the  railway  company  intended  to  assign  a baggageman 
to  this  run.  The  express  company  contends  that  it  then  had  the 
option  of  assigning  an  exclusive  messenger  to  the  run  or  entering  into 
a joint  arrangement  with  the  railway  company  whereby  the  express 
company  would  reimburse  the  railway  company  for  a portion  of  the 
baggageman’s  salary.  On  account  of  insufficient  express  business  to 
warrant  the  assigning  of  an  exclusive  express  messenger  to  this  run, 
it  was  found  more  economical  to  enter  into  a joint  arrangement 
whereby  the  express  company  would  reimburse  the  railway  company 
for  a portion  of  the  baggageman’s  salary,  and  this  was  done,  result- 
ing in  the  displacement  of  Mr.  Stockland. 

The  evidence  before  the  board  indicates  that  the  handling  of  this 
question  was  in  conformity  with  past  practice  and  that  Mr.  Stock- 
land  was  permitted  to  exercise  his  displacement  rights  in  express 
service. 

Decision. — Basing  the  decision  on  the  evidence  presented,  the  claim 
of  the  employees  is  denied. 


DECISION  NO.  3685.— DOCKET  4031 

Chicago,  III.,  June  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  A.  R.  Honey,  transferman,  Mitchell,  S.  Dak., 
for  pay  for  time  lost  between  March  13  and  July  10,  1923,  on  ac- 
count of  not  having  been  allowed  to  return  to  service  after  having 
been  absent  on  account  of  illness. 

Decision. — Basing  the  decision  on  the  evidence  presented,  the  claim 
of  the  employees  is  sustained. 


DECISION  NO.  3686.— DOCKET  4048 

Chicago,  III.,  June  3,  1925 

Order  of  Railroad  Telegraphers  v.  Boston  & Maine  Railroad 

Question. — Application  of  rule  8,  Decision  No.  757  (III,  R.  L.  B. 
156),  reaffirmed  by  Decision  No.  2025  (IY,  R.  L.  B.  739). 
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Statement. — Question  has  arisen  as  to  the  proper  application  of 
rule  8,  Decision  No.  757,  reaffirmed  by  Decision  No.  2025,  to  the  Sun- 
day service  outlined  in  the  following  examples. 

Decision . — For  the  service  performed  on  Sunday  the  agent  is  en- 
titled to  the  following: 

EXAMPLE  1 

7.30  a.  m.  to  9.30  a.  m 2 hours  at  rate  and  one-half. 

9.30  a.  m.  to  11.30  a.  m 2 hours  at  pro  rata  rate. 

12.30  p.  m.  to  3.30  p.  m 3 hours  at  pro  rata  rate. 

3.30  p.  m.  to  4.30  p.  m 1 hour  at  rate  and  one-half. 

EXAMPLE  2 

7 a.  m.  to  9 a.  m 2 hours  at  rate  and  one-half. 

9 a.  m.  to  12  noon 3 hours  at  pro  rata  rate. 

1 p.  m.  to  3 p.  m 2 hours  at  pro  rata  rate. 

3 p.  m.  to  4 p.  m 1 hour  at  rate  and  one-half. 


DECISION  NO.  3687.— DOCKET  4123 

Chicago,  III.,  June  8,  1925 

Order  of  Railroad  Telegraphers  v.  Great  Northern  Railway  Co. 

Question. — Request  for  the  reinstatement  of,  with  pay  for  time 
lost  by,  W.  A.  Weyhrauch,  agent  at  Lawndale,  Minn.,  who  was  dis- 
missed from  the  service  February  22,  1923. 

Decision—  The  request  for  reinstatement  of  W.  A.  Weyhrauch 
is  denied. 


DECISION  NO.  3688.— DOCKET  4130 

Chicago,  III.,  June  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question . — Request  for  restoration  of  Mrs.  M.  S.  Dawson  to  the 
position  of  waybill  assorter  from  which  she  was  displaced  on  August 
2,  1923. 

Statement. — The  following  is  an  agreed-upon  statement  of  facts: 

Joint  statement  of  facts. — Mrs.  Dawson  entered  the  service  of  the  American 
Railway  Express  Co.  in  the  New  York  regional  accounting  department  No- 
vember 1,  1918.  On  July  31,  1923,  the  position  occupied  by  Mrs.  Dawson  was 
abolished. 

She  made  claim  for  and  was  allowed  the  position  of  waybill  assorter,  which 
had  been  held  by  Miss  Anna  Scheffler,  a junior  employee.  On  August  2,  1923, 
she  was  dismissed  from  the  service  and  given  the  following  letter : 

New  York,  N.  Y.,  August  8,  1923. 
Subject:  Employee,  grievance  of  Mrs.  M.  S.  Dawson. 

Dear  Madam  : The  position  you  held  up  to  July  31,  1923,  was  abolished. 

You  were  told  that  you  could  exercise  whatever  actual  seniority  rights  you 
possessed ; this  you  did  and  you  were  awarded  a position  as  “ assorter  ” with 
the  understanding  that  it  was  necessary  for  you  to  immediately  and  fully 
qualify  for  that  position. 
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As  you  failed  to  qualify  for  the  position  which  was  awarded  you,  your 
dismissal  from  the  service  ensued  on  August  2,  1923. 

Yours  truly, 


G.  F.  Bender, 


Auditor  of  Express  Receipts. 


A controversy  arose  over  this  feature,  and  conferences  were  held  but  no 
agreement  was  reached. 


The  employees  contend  that  Mrs.  Dawson  is  an  experienced  as- 
sorter,  but  that  this  particular  position  was  new  to  her,  and  as  she 
had  done  no  assorting  for  three  months  the  one  and  one-half  days 
was  decidedly  an  unfair  trial  for  her. 

The  carrier  advanced  extensive  argument  as  to  Mrs.  Dawson’s 
ability  to  fill  the  position,  and  states  that  when  it  was  found  she 
could  not  fill  the  position  satisfactorily  she  was  told  that  she  would 
be  considered  a furloughed  employee  entitled  to  exercise  her  seniority 
on  bulletined  positions. 

Decision. — The  request  for  restoration  of  Mrs.  M.  S.  Dawson  to 
the  position  of  way-bill  assorter  is  denied.  Such  displacement  did 
not  deprive  her  of  her  seniority  status,  however,  and  she  shall  be 
privileged  to  exercise  her  seniority  in  conformity  with  the  rules  of 
the  agreement  in  effect. 


DECISION  NO.  3689.— DOCKET  4749 
Chicago,  III.,  June  8,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Central  Indiana  Railway  Co. 

Question. — Request  of  the  employees  for  money  due  from  the  effec- 
tive date  of  Decision  No.  1267  (III,  R.  L.  B.  767),  October  16,  1922, 
until  May  16,  1923,  the  date  on  which  the  decision  was  placed  in 
effect. 

Statement. — Under  date  of  August  15,  1922,  the  organization, 
party  hereto,  filed  with  the  Railroad  Labor  Board  in  ex  parte  form 
a submission  which  indicated  that  conferences  had  been  held  for 
the  purpose  of  securing  certain  changes  in  wages,  rules,  and  working 
conditions,  and  upon  failure  to  reach  an  agreement  in  such  confer- 
ence the  matter  was  referred  to  the  board  for  its  determination. 

A copy  of  the  submission  as  filed  by  the  employees  was  referred 
to  the  carrier,  and  under  date  of  August  28,  1922,  its  representative 
addressed  a communication  to  the  board  reading  in  part  as  follows : 

Under  our  agreement  effective  July  1,  1921,  they  are  to  receive  time  and  one- 
half  after  nine  hours  and  the  regular  rate  for  Sundays  and  holidays.  We  do 
not  use  them  on  these  days  except  in  emergencies  and  have  not  used  them  a 
day  since  the  agreement  of  July  1,  1921,  was  made. 

Frank  Kingery  and  James  Brubaker,  a majority  of  the  committee  of  three, 
said  the  existing  rule  for  the  time  and  one-half  after  nine  hours  was  satis- 
factory and  that  they  did  not  desire  any  change,  that  they  were  interested 
only  in  an  increase  in  the  rate  of  pay,  and  asked  if  our  company  would  observe 
an  increase  if  it  was  ordered  by  the  Labor  Board.  We  assured  them  that  we 
would.  Messrs.  Kingery  and  Brubaker,  two  members  of  the  committee,  said 
there  was  nothing  more  for  the  committee  to  consider.  The  chairman  remarked 
that  if  the  majority  of  the  committee  was  satisfied  he  would  have  to  abide  by 
their  decision. 

An  oral  hearing  was  conducted  in  connection  with  the  dispute  be- 
tween this  organization  and  several  carriers,  including  the  Central 
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Indiana  Railway  Co.,  subsequent  to  which  Decision  No.  1267  was 
issued  providing  an  increase  in  the  rate  of  pay  for  certain  classes. 
This  decision  being  made  effective  October  16,  1922.  It  is  indicated 
that  the  Central  Indiana  Railway  Co.  did  not  apply  the  decision  on 
the  effective  date  named  therein  but  did  apply  the  provisions  thereof, 
effective  May  16,  1923,  and  therefore  no  dispute  exists  for  the  period 
subsequent  to  that  date. 

On  April  20,  1925,  the  organization  party  hereto  filed  with  the 
Railroad  Labor  Board,  in  ex  parte  form,  a submission  regarding  the 
failure  of  the  carrier  to  comply  with  the  provisions  of  Decision  No. 
1267  for  the  period  October  16,  1922,  to  May  16,  1923,  and  requested 
the  board  to  order  that  the  employees  be  reimbursed  for  the  wage  loss 
sustained  during  that  period. 

Upon  receipt  of  the  employees’  submission,  a copy  of  same  was 
forwarded  to  the  carrier,  and  under  date  of  April  28,  1925,  its  presi- 
dent advised  the  board  as  follows : 

The  Central  Indiana  Railway  Co.  was  placed  in  the  hands  of  a Federal 
receiver,  William  P.  Herod,  at  midnight,  October  31,  1922.  The  receiver  as- 
sumed and  paid  the  employees  of  the  road,  including  the  maintenance  of  way 
department,  for  the  last  half  of  October,  and  took  the  position  that  conditions 
did  not  warrant  him  in  making  the  increase.  The  period  for  which  back  pay 
is  claimed — namely,  from  October  16,  1922,  until  May  16,  1923 — was  under  the 
Federal  receiver,  and  the  corporation  is  without  authority  to  pay  obligations 
created  during  the  receivership. 

The  property  of  the  Central  Indiana  Railway  Co.  was  turned  back  to  the  cor- 
poration at  midnight  March  31,  1924.  The  corporation  assumed  liabilities  then 
outstanding  prior  to  the  receivership,  but  did  not  assume  obligations  created 
by  the  receiver,  who  was  continued  for  the  purpose  of  closing  up  receivership 
matters  and  who  is  still  being  continued  as  receiver  for  that  purpose.  All 
receivership  accounts  payable  have  been  paid  by  him,  and  all  receivership 
accounts  receivable  have  been  credited  to  the  receiver’s  account. 

An  oral  hearing  was  scheduled  in  connection  with  this  latter  dis- 
pute of  which  both  parties  were  duly  notified,  and  under  date  of  May 
6, 1925,  the  president  of  the  carrier  addressed  a communication  to  the 
board  in  which  attention  was  called  to  his  previous  communication 
dated  April  28, 1925,  and  suggesting  that  the  receiver  be  represented 
at  the  oral  hearing. 

On  May  7, 1925,  a communication  was  addressed  to  the  receiver  re- 
questing his  presence  at  the  oral  hearing,  and  on  May  13  he  replied 
to  the  effect  that  the  carrier  was  no  longer  under  receivership,  and 
that  he  was  being  retained  merely  for  the  purpose  of  collecting  some 
accounts  arising  under  the  receivership  and  paying  some  obligations 
incurred  during  the  same  period. 

The  following  is  quoted  from  the  receiver’s  communication : 

It  therefore  seems  to  me  that  the  remedy  of  the  men,  if  they  have  any  at 
all,  would  be  to  present  the  receivership,  which  is,  as  I have  stated,  still  pend- 
ing, their  proper  petition  ; let  the  court  make  such  order  as  it  may  deem  proper, 
and  if  that  order  be  that  I shall  appear  before  your  board,  take  part  in  any 
matters  pending  before  it,  and  abide  by  the  decisions  pending  before  it,  and 
abide  by  the  decisions  of  the  board,  then  of  course  I have  nothing  further  to  say 
in  the  matter. 

Without  dogmatically  asserting  that  your  board  has  no  power  to  enforce  its 
award,  there  nevertheless  would  arise,  were  I to  appear,  a situation  which, 
to  say  the  least,  might  be  embarrassing,  for  should  I appear  and  controvert 
the  claims  of  the  men  and  then  be  unsuccessful,  I should  hardly  believe  that  I 
would  be  playing  the  game  according  to  the  rules  to  then  repudiate  the  board’s 
decision.  Having  submitted  myself  to  its  arbitrament,  I would  be  ethically 
bound  to  carry  out  its  decision. 
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It  therefore  seems  to  me  that  the  safest,  wisest,  and,  in  my  opinion,  the 
only  course  which  I can  assume  is  that  I do  not  appear  ; that  I do  not  submit 
myself  to  your  jurisdiction ; and  that  I respectfully  refer  the  men  to  the  power 
controlling  me,  which  is  the  court. 

The  oral  hearing  was  conducted  as  scheduled,  but  only  the  repre- 
sentatives of  the  employees  were  present,  who  reiterated  the  request 
contained  in  their  ex  parte  submission  to  the  board. 

Opinion. — The  Railroad  Labor  Board  is  directed,  under  the  pro- 
visions of  the  transportation  act,  1920,  to  render  decisions  on  disputes 
which  are  properly  submitted  to  it.  In  the  present  instance  the 
employees  and  the  carrier  were  unable  to  reach  an  agreement  as 
to  rates  of  pay.  The  case  was  received  and  docketed,  hearings 
were  conducted,  and  a decision  was  rendered.  There  is  but  one 
question  before  the  board  to  decide,  and  that  is  as  to  whether  or 
not,  in  the  judgment  of  the  board,  these  employees  are  entitled  to  the 
increases  in  rates  of  pay  provided  in  Decision  No.  1267  from  its 
effective  date,  October  16,  1922,  until  May  16,  1923,  the  period  of 
time  that  this  road  was  in  the  hands  of  the  receiver  and  failed  to 
apply  the  rates  of  pay.  The  board  can  not  be  concerned  as  to  the 
rights  of  the  respective  parties  other  than  as  affected  by  its  decision. 

The  board  can,  therefore,  only  decide  whether  or  not  the  em- 
ployees are  entitled  to  the  rate  of  pay  as  claimed  for  the  period  in 
question. 

Decision. — The  employees  involved  in  this  dispute  are  entitled  to 
the  increases  in  rates  of  pay  as  specified  in  Decision  No.  1267  from 
October  16,  1922,  the  effective  date  of  said  decision,  until  May  16, 
1923,  the  period  of  time  the  increase  was  withheld. 


DECISION  NO.  3690.— DOCKET  3886 

Chicago,  III.,  June  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Louis  Southwestern  Railway  Co.,  St.  Louis 
Southwestern  Railway  Co.  of  Texas 

Question. — Claim  of  the  employees  that  the  increase  of  $3.48  a 
month  w^hich  was  voluntarily  granted  by  the  carrier  over  the  amount 
of  increase  allowed  by  Decision  No.  2 (I,  R.  L.  B.  13),  should  not 
have  been  deducted  by  the  carrier  in  applying  rule  66  of  Decision 
No.  630  (III,  R.  L.  B.  34)  without  mutual  agreement  between  the 
representatives  of  the  carrier  and  the  committee  representing  the 
employees,  and  that  the  amount  deducted  should  be  paid  to  the 
employees  involved. 

Statement. — Certain  positions  in  the  office  of  the  superintendent  of 
motive  power  and  the  general  storekeeper  at  Tyler,  Tex.,  and  the 
chief  clerk  to  the  local  freight  agent  at  that  point  were,  on  Septem- 
ber 1,  1918,  after  the  application  of  Supplement  7,  compensated  on 
a monthly  basis.  On  January  1,  1920,  they  were  changed  by  the 
clerks’  national  agreement  to  a daily  basis.  Effective  May  1,  1920, 
the  carrier  offered  all  office  clerks,  in  which  it  classified  these  posi- 
tions, their  choice  between  continuing  on  the  daily  rate  plus  the  in- 
crease allowed  by  Decision  No.  2,  with  overtime  after  eight  hours,  or 
the  establishment  of  a monthly  rate  equal  to  twenty-five  and  one- 
half  times  the  daily  rate  plus  $3.48,  but  without  overtime  after 
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eight  hours,  and  with  vacations,  sick  leave,  and  Saturday  after- 
noon off.  The  clerks  in  the  offices  referred  to  herein  elected  to  take 
the  monthly  basis  of  pay,  which  was  put  into  effect. 

On  August  15,  1922,  the  carrier  and  the  employees’  organization 
negotiated  an  agreement  by  which  the  positions  involved  in  this 
dispute  were  changed  from  a monthly  to  a daily  basis,  and  the  option 
was  given  to  general  office  employees  to  change  from  a monthly  to 
a daily  basis  whenever  they  so  desired.  At  that  time  it  was  under- 
stood that  whenever  a general  office  clerk  exercised  the  option  to 
change  from  a monthly  to  a daily  basis  the  excess  of  $3.48  a month 
over  the  rates  established  by  the  board  would  be  deducted  from  the 
monthly  rate  before  dividing  by  204  hours,  but  nothing  was  said 
about  the  positions  involved  in  this  dispute.  In  complying  with 
this  agreement,  the  carrier,  in  changing  the  rates  of  these  positions 
from  a monthly  to  a daily  basis,  deducted  the  $3.48  a month  excess 
allowed  these  positions  under  the  arrangement  above  referred  to. 

The  employees  state  that  the  carrier  voluntarily  increased  these 
employees  $3.48  a month  over  the  amount  granted  by  the  board  in 
its  Decision  No.  2,  and  contend  that  in  applying  rule  66  of  De- 
cision No.  630  that  amount  should  not  have  been  deducted  without 
reaching  an  agreement  with  the  clerks’  committee  or  by  direction 
of  the  board.  Request  is  made  that  the  amount  be  restored,  and  the 
employees  involved  reimbursed  retroactive  to  the  date  the  deduc- 
tions were  made. 

The  carrier  states  that  the  rates  it  has  established  for  the  various 
positions  are  in  accordance  with  rule  86  of  the  agreement  with  its 
clerical  employees,  reading  as  follows: 

Preservation  of  rates. — Unless  otherwise  agreed  to,  the  rate  for  each  position 
covered  by  this  agreement  will  be  the  amount  determined  by  the  application  of 
the  decisions  of  the  United  States  Railroad  Labor  Board  from  time  to  time. 

No  special  agreement  or  understanding  was  had  as  to  the  particular 
position  involved  in  this  dispute,  although  it  was  agreed  with  respect 
to  other  similar  positions  that  the  Railroad  Labor  Board  rates,  not 
including  $3.48,  would  be  applied. 

It  is  further  stated  by  the  carrier  that  the  rate  of  $3.48  a month 
was  given  by  individual  contract  in  express  consideration  of  the 
employees’  working  overtime,  when  necessary,  without  additional 
pay.  If  the  employees’  position  is  sustained  and  the  $3.48  included 
in  determining  the  daily  rate,  then  the  provisions  regarding  over- 
time without  pay,  for  which  this  rate  was  expressly  given,  must  also 
be  put  into  effect  and  the  employees  must  work  overtime  without 
compensation,  otherwise  rule  66  would  be  violated,  since  the  basic 
monthly  rate  plus  the  overtime  produces  a rate  for  the  employees 
more  favorable  than  now  in  effect.  Therefore,  the  claim  of  the  em- 
ployees must  stand  or  fall  on  the  theory  that  rule  66  requires  that 
rates  in  excess  of  those  established  by  the  Railroad  Labor  Board 
shall  be  put  into  effect.  Rule  66  of  the  agreement  reads  as  follows : 

Basis  of  pay. — Employees  covered  by  Groups  (1)  and  (2),  rule  1,  heretofore 
paid  on  a monthly,  weekly,  or  hourly  basis,  shall  be  paid  on  a daily  basis. 

The  conversion  to  a daily  basis  of  monthly,  weekly,  or  hourly  rates  shall 
not  operate  to  establish  a rate  of  pay  either  more  or  less  favorable  than  is 
now  in  effect.  * * * 

Decision. — The  increase  of  $3.48  a month  allowed  by  the  carrier  in 
addition  to  the  increase  under  Decision  No.  2 should  not  have  been 
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deducted  until  the  matter  was  handled  in  accordance  with  the  pro- 
visions of  section  301  of  the  transportation  act,  1920,  and,  therefore, 
the  claim  of  the  employees  is  sustained. 


DECISION  NO.  3691.— DOCKET  4065 

Chicago,  III.,  June  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  regarding  a proper  rate  of  pay  for  the  posi- 
tion of  messenger  between  Bakersfield  and  Cutler,  Calif.,  on  the 
Atchison,  Topeka  & Santa  Fe  Railway  system. 

Statement. — In  November,  1920,  the  American  Railway  Express 
Co.  established  a run  between  Bakersfield  and  Cutler  on  the  Atchi- 
son, Topeka  & Santa  Fe  Railway  system.  A salary  of  $151.10  a 
month  was  assigned  to  the  position,  and  this  amount  was  paid  until 
May  1,  1921,  when  the  run  was  discontinued  on  account  of  the  trains 
having  been  taken  off.  The  trains  were  restored  to  service  on  May 
13,  1923,  and  the  express  run  reestablished.  In  reestablishing  the 
run  a salary  of  $131.50  was  assigned  thereto. 

The  employees  contend  that  the  regular  salary  of  $151.10  a month 
should  have  been  reestablished,  less  the  reduction  under  Decision 
No.  217  (II,  R.  L.  B.  206),  which  was  $14.40;  this  would  make 
$136.70,  which  salary  should  have  been  carried  on  the  position  until 
August  1,  1923,  when,  under  Decision  No.  1956  (IY,  R.  L.  B.  603),  it 
would  have  become  $141.50  a month. 

The  carrier  states  that  in  reestablishing  this  service  it  followed 
rule  82  and  fixed  the  pay  for  this  position  in  conformity  with  the 
pay  of  other  positions  of  similar  kind  and  class.  Rule  82  reads  as 
follows : 

New  positions. — The  wages  for  new  positions  as  created  shall  be  in  con- 
formity with  the  wages  for  positions  of  similar  kind  or  class : 

1.  At  the  agency  where  created,  if  there  is  a position  of  similar  kind  or 
class ; or 

2.  If  none,  the  seniority  department  or  district  established  under  these  rules 
shall  govern. 

The  question  involved  in  this  dispute  is  whether  the  rate  of  the 
position  when  reestablished  on  May  13,  1923,  should  have  been 
arrived  at  in  accordance  with  rule  82,  or  if  the  rate  previously  paid 
the  position  should  have  applied. 

Decision. — Rate  for  this  position  when  reestablished  on  May  13, 
1923,  should  have  been  arrived  at  in  accordance  with  rule  82  of  the 
agreement. 


DECISION  NO.  3692.— DOCKET  4213 

Chicago,  III.,  June  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Louisville  & Nashville  Railroad  Co. 

Question. — Claim  of  the  employees  that  the  positions  of  cashier 
and  bill  clerk  at  the  agency  at  Tuscaloosa,  Ala.,  be  reestablished, 
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bulletined,  and  awarded  in  accordance  with  the  rules  of  the  agree- 
ment. 

Statement. — Prior  to  August,  1921,  and  February,  1922,  there 
were  positions  of  cashier  and  bill  clerk,  respectively,  existing  at  the 
agency  at  Tuscaloosa,  which  positions  were  considered  as  coming 
within  the  scope  of  the  agreement  between  the  above-named  parties. 
During  the  above  months  the  positions  were  discontinued,  and  two 
clerk-operator  positions  established,  the  duties  formerly  performed 
by  the  cashier  and  bill  clerk,  being  absorbed  by  othrr  positions  at 
the  agency. 

The  rate  of  pay  for  the  clerk-operator  positions  was  less  than  that 
paid  the  positions  which  were  discontinued.  These  newly  established 
positions  were  considered  as  coming  within  the  scope  of  th  * agree- 
ment with  the  Order  of  Kailroad  Telegraphers,  and  were  accordingly 
filled  in  conformity  with  the  provisions  of  that  agreement. 

It  is  the  position  of  the  organization,  party  hereto,  that  the  carrier 
violated  the  following  rule  of  the  agreement  in  handling  the  posi- 
tions as  outlined: 

Established  positions  shall  not  be  discontinued  and  new  ones  created  under 
a different  title  covering  relatively  the  same  class  of  work  for  the  purpose  of 
reducing  the  pay  or  rendering  these  rules  inapplicable. 

The  organization  contends  that  the  positions  should  therefore  be 
reestablished,  bulletined,  and  awarded  in  accordance  with  the  pro- 
visions of  the  agreement. 

The  carrier  contends  that  the  positions  of  cashier  and  bill  clerk 
were  abolished,  which  it  is  claimed  is  a managerial  prerogative,  and 
that  the  two  new  positions  were  established  requiring  different 
duties.  It  is  claimed  that  there  was  telephone  work  to  be  done  at 
this  station,  which  included  clearing  trains,  copying  train  orders, 
and  transmitting  and  receiving  reports  and  messages,  and  by  reason 
of  such  duties  it  was  conceded  that  the  requirements  in  effect  de- 
manded employees  under  the  telegraphers’  agreement. 

The  carrier  admits  that  the  preponderance  of  duties  is  of  a clerical 
nature,  but  that  the  amount  of  work  is  not  the  determining  factor. 

Decision. — The  evidence  shows  that  the  duties  required  of  the 
clerk-operator  positions  places  them  within  the  scope  of  the  agree- 
ment with  the  Order  of  Kailroad  Telegraphers.  The  claim  of  the 
employees  is  therefore  denied. 


DECISION  NO.  3693.— DOCKET  4222 

Chicago , III.,  June  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Proper  compensation  for  regularly  assigned  employees 
doubling  over  on  another  shift. 

Statement. — The  evidence  shows  that  Clarence  Cummings,  mail 
clerk  in  the  office  of  the  freight  agent  at  Memphis,  Tenn.,  with 
regular  assigned  hours  from  7.30  a.  m.  to  4.30  p.  m.  and  one  hour 
for  lunch,  performed  his  regular  tour  of  duty  of  March  24,  1924,  and 
was  instructed  to  double  over  on  the  position  of  night  mail  clerk 
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with  regular  assigned  hours  from  6 p.  m.  to  3 a.  m.  and  one  hour  for 
lunch.  From  March  24  to  29  Mr.  Cummings  worked  the  following 
Lours : On  March  24,  1924,  from  7 a.  m.  to  11.30  a.  m.,  12.30  p.  m.  to 
4.30  p.  m.,  6 p m to  12  midnight,  1 a m to  3 a.  m. ; On  March  25, 
1924,  from  7 a.  m.  to  11  30  a.  m.,  12.30  p.  m.  to  4.30  p.  m.,  6 p.  m.  to 
12  midnight,  1 a.  m.  to  3 a.  m. ; on  March  26,  1924,  from  12.30  p.  m. 
to  4.30  p.  m.,  6 p.  m.  to  12  midnight,  1 a.  m.  to  3 a.  m.;  on  March  27, 
1924,  from  12.30  p.  m.  to  4.30  p.  m.,  6 p.  m.  to  12  midnight,  1 a.  m.  to 
3 a.  m. ; and  on  March  28,  1924,  from  12.30  p.  m.  to  4.30  p.  m.,  6 p.  m. 
to  12  midnight,  1 a.  m.  to  3 a.  m.  He  was  paid  the  straight  pro  rata 
rate  for  all  time  worked  on  the  6 p.  m.  to  3 a.  m.  position. 

A revised  rule  of  the  agreement  between  the  above-named  parties, 
effective  March  1,  1923,  reads  as  follows: 

Rule  44.  Overtime. — Except  as  otherwise  provided  in  these  rules,  time  in 
excess  of  eight  hours,  exclusive  of  the  meal  period,  on  any  day  will  be  con- 
sidered overtime  and  paid  on  the  actual  minute  basis  at  the  rate  of  time  and 
one-half. 

The  employees  contend  that  Mr.  Cummings  should  have  been  paid 
at  the  rate  of  time  and  one-half,  the  pro  rata  rate,  for  all  time  worked 
on  the  position  of  night  mail  clerk  from  6 p.  m.  to  12  midnight  and 
from  1 a.  m.  to  3 a.  m.,  basing  their  contention  on  revised  rule  44, 
quoted  above. 

It  is  the  position  of  the  carrier  that  Mr.  Cummings  was  working 
relief  as  an  extra  employee  and  was,  therefore,  entitled  to  the  pro 
rata  rate  of  pay  of  the  position  on  which  he  was  working  as  an  extra 
relief  employee,  and  that  the  payment  was  not  in  violation  of  any 
schedule  provision. 

Decision. — The  position  of  the  employees  is  sustained. 


DECISION  NO.  3694.— DOCKETS  4037,  4038 

Chicago,  III.,  June  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Protest  of  the  employees  against  the  transfer  of  money 
clerks  at  Sedalia,  Mo.,  from  the  Missouri-Kansas-Texas  depot  to 
the  Missouri  Pacific  depot,  temporarily  involving  a change  in  hours 
of  assignment. 

Statement. — L.  F.  Strader  and  R.  W.  Reinert  have  been  employed 
for  a number  of  years  as  money  clerks  at  Sedalia,  occupying  posi- 
tions of  this  nature  at  both  the  Missouri-Kansas-Texas  and  Mis- 
souri Pacific  depots. 

Prior  to  November  1,  1923,  Mr.  Strader  was  working  at  the  Mis- 
souri-Kansas-Texas depot  from  2.10  p.  m.  to  11  p.  m.  On  No- 
vember 1 he  was  instructed  to  work  at  the  Missouri  Pacific  depot 
from  11.50  p.  m.  to  8.50  a.  m. 

Prior  to  November  1,  1923,  Mr.  Reinert  occupied  the  position  of 
money  clerk  at  the  Missouri-Kansas-Texas  depot  from  11  p.  m.  to 
8 a.  m.  On  November  1 he  was  instructed  to  take  the  position  of 
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money  clerk  at  the  Missouri  Pacific  depot  from  3 p.  m.  to  12  mid- 
night, and  the  employee  whose  position  he  took  was  transferred  to 
Mr.  Reinert’s  assignment  at  the  Missouri-Kansas-Texas  depot. 

The  transfers  were  made  without  conference  or  agreement  with 
the  employees  or  their  designated  representatives,  resulting  in  the 
dispute  now  before  the  board. 

It  is  the  contention  of  the  employees  that  the  carrier  has  no  right 
to  arbitrarily  transfer  employees  from  one  position  to  another,  as 
was  done  in  this  case,  because  the  employees  in  question  were  hold- 
ing positions  at  the  “ Katy  ” depot  awarded  them  under  the  working 
agreement,  and  that  it  was  an  injustice  to  compel  them  to  change 
their  positions  and  also  their  starting  times  as  outlined. 

The  employees  further  contend  that  the  hours  of  service  and  loca- 
tion are  two  governing  factors  in  choice  of  positions  and  one  shown 
on  all  bulletins,  and  employees  exercising  seniority  under  such  con- 
ditions should  not  be  disturbed  as  occurred  in  this  case. 

It  is  the  position  of  the  carrier  that  it  is  desirable  for  money 
clerks  at  one  depot  to  be  familiar  with  the  situation  at  the  other 
depot.  The  carrier  admits  that  there  was  no  immediate  or  pressing 
necessity  for  the  change,  but  states  that  it  was  made  in  pursuance 
of  its  policy  to  educate  its  employees  to  meet  whatever  situations 
might  arise;  that  the  employees  performed  the  same  work  as  usual 
and  received  the  same  pay;  that  the  change  was  not  permanent,  but 
was  for  less  than  30  days ; and  that  if  any  principle  be  espoused  that 
the  carrier  may  not  delegate  work  to  employees,  the  functions  of  the 
carrier  to  manage  the  business  are  impaired  and  substantially  ex- 
tinguished. 

This  dispute  does  not  involve  a claim  for  compensation. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  em- 
ployees holding  regular  assigned  positions  should  not  be  required  to 
accept  other  positions,  except  to  protect  the  service  in  case  of 
emergency. 

Decision. — The  position  of  the  employees  is  sustained. 


DECISION  NO.  3695.— DOCKET  4224 

Chicago,  III.,  June  16 , 1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Colorado  & Southern  Railway  Co. 

Question. — Assignment  of  F.  M.  Ballenger  or  C.  H.  Hutchins,  em- 
ployees in  the  auditor  of  revenues’  office,  Denver,  Colo.,  to  the  posi- 
tion of  freight-rate  clerk  in  the  traffic  department  at  Denver. 

Statement. — The  position  of  freight-rate  clerk  in  the  traffic  depart- 
ment was  bulletined  on  January  7,  1924,  and  Messrs.  Ballenger,  De 
Launey,  and  Hutchins,  clerks  in  the  auditor  of  revenues’  office  at 
Denver,  filed  applications  for  it  on  January  8,  1924.  The  position 
was  assigned  to  C.  R.  Kersey,  a former  employee  in  the  office  of 
auditor  of  revenues  at  Denver,  who  at  the  time  was  rate  clerk  for 
the  Western  Weighing  and  Inspection  Bureau  at  Denver. 
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Paragraph  (c)  of  rule  3 of  the  clerks’  schedule  reads  as  follows : 

Employees  covered  by  these  rules  shall  be  in  line  for  promotion.  Promotion 
shall  be  based  on  seniority,  fitness,  and  ability.  Fitness  and  ability  being 
sufficient,  seniority  shall  prevail,  the  management  to  be  the  judge.  * * * 

Rule  18  of  the  clerks’  schedule  reads  as  follows : 

Filing  applications. — Employees  filing  applications  for  positions  bulletined 
on  other  districts  or  on  other  seniority  rosters  will,  if  they  possess  sufficient 
fitness  and  ability,  be  given  proference  over  nonemployees. 

It  is  the  position  of  the  employees  that  Messrs.  Balienger  and 
Hutchins  are  employees  in  the  auditor  of  revenues’  office,  Denver,  and 
are  carried  on  the  accounting  department  seniority  roster;  further, 
that  Mr.  Balienger  has  had  better  than  12  years’  experience  in  revis- 
ing and  checking  rates,  and  Mr.  Hutchins  has  had  better  than  seven 
years’  experience  in  revising  and  checking  rates.  Therefore,  the 
employees  contend  that  each  of  these  employees  has  had  the  neces- 
sary rate  experience  and  possesses  the  necessary  fitness  and  ability  to 
qualify  on  this  job  and  that  one  of  the  two  should  have  been  given 
preference  to  appointment  thereto  in  accordance  with  the  above- 
quoted  rules. 

The  carrier  contends  that  neither  Mr.  Balienger  nor  Mr.  Hutchins 
had  sufficient  experience  or  ability  or  proper  qualifications  to  handle 
the  position  in  question ; further,  that  the  position  in  the  traffic  man- 
ager's office  requires  a man  thoroughly  familiar  with  tariffs  in  orjler 
to  properly  quote  rates  to  the  public.  Mr.  Kersey,  the  party  to 
whom  the  position  was  awarded,  was  formerly  a rate  man  on  the 
El  Paso  & Southwestern  Railway ; at  the  time  of  his  appointment  he 
was  a rate  man  for  the  Western  Weighing  and  Inspection  Bureau; 
and,  in  addition,  he  had  had  five  years’  experience  on  rate  work  in 
the  revenues  department  of  the  Colorado  & Southern  Railway. 
Therefore  he  was  entirely  familiar  with  tariffs,  especially  those  of 
the  Colorado  & Southern  Railway  Co. 

The  carrier  further  contends  that  paragraph  ( c ) of  rule  3,  above 
quoted,  provides  that  the  carrier  is  to  be  the  judge  in  case  of  promo- 
tion; further,  that  in  filling  such  an  important  position  it  is  neces- 
sary that  the  carrier  should  be  the  judge  in  order  that  proper  infor- 
mation may  be  given  to  the  public  and  that  such  service  be  rendered 
it  as  it  has  a right  to  expect  and  demand. 

Decision. — This  case  is  remanded  with  the  direction  that  the 
parties  to  the  dispute  conduct  an  investigation  for  the  purpose  of 
determining  whether  or  not  the  employees  in  question  possessed 
sufficient  qualifications  for  the  position  of  freight-rate  clerk. 

If  unable  to  agree,  the  matter  shall  be  referred  to  the  Railroad 
Labor  Board  in  conformity  with  the  provisions  of  the  transportation 
act,  1920. 


DECISION  NO.  3696.— DOCKET  4225 

Chicago,  III.,  June  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Colorado  & Southern  Railway  Co. 

Question. — Claim  of  the  employees  that  George  D.  Lippincott  was 
not  given  a fair  trial  on  the  chief  clerk’s  position  at  Denver  Union 
Stock  Yards,  Denver,  Colo. 
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Statement. — The  evidence  shows  that  Mr.  Lippincott  was  assigned 
to  the  position  of  chief  clerk  at  Denver  Union  Stock  Yards  on 
March  21,  1924,  by  regular  bulletin,  and  that  on  April  19  A.  Leeds, 
joint  agent,  advised  Mr.  Lippincott  that  he  did  not  consider  that  he 
had  sufficient  fitness  and  ability  to  handle  the  position  of  chief  clerk. 

The  employees  contend  that  Mr.  Lippincott  was  not  given  a fair 
trial  to  qualify  on  the  chief  clerk’s  position  at  Denver  Union  Stock 
Yards.  By  mutual  agreement  two  hearings  Tvere  held  in  connection 
with  this  dispute.  The  employees  contend  that  the  evidence  brought 
out  at  the  original  hearing  on  May  2 and  at  the  supplementary  hear- 
ing on  June  18  was  not  sufficient  to  have  warranted  Mr.  Lippincott 
being  disqualified. 

The  carrier  contends  that  Mr.  Lippincott  was  given  a fair  oppor- 
tunity to  qualify  as  chief  clerk  at  Denver  Union  Stock  Yards,  and 
that  after  such  trial  it  developed  that  he  did  not  have  the  fitness  and 
ability  necessary  to  hold  the  position  of  chief  clerk,  making  it  neces- 
sary for  the  carrier  to  make  other  arrangements  for  the  handling 
of  the  position  in  question. 

Decision . — This  position  is  excepted  from  the  application  of  the 
promotion  rule  of  the  agreement  negotiated  subsequent  to  the  origi- 
nation of  this  dispute.  The  case  is  therefore  dismissed  and  the 
docket  closed. 


DECISION  NO.  3697.— DOCKETS  4062,  4094 

Chicago,  III.,  June  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  for  extra  or  overtime  compen- 
tion  for  certain  specified  employees  at  St.  Louis,  Mo.,  and  New 
York,  N.  Y.,  who  are  required  to  work  on  Sundays  either  before  or 
after  their  regular  week-day  assignment. 

Statement. — Employees  of  the  carrier  at  St.  Louis  terminal  have 
ii  fixed  starting  time,  but  on  Sundays  and  holidays  certain  specified 
employees  are  called  to  perform  work  either  before  or  after  their 
regular  week-day  assignment.  They  are  not  working  in  excess  of 
eight  hours  per  day  on  Sundays  and  holidays,  but  they  contend  that 
under  rule  62  they  are  entitled  to  punitive  compensation  for  the 
time  worked  before  or  after  their  regular  week-day  assignment. 
Rule  62  reads  as  follows: 

Rule  62.  Less  than  full-day  period . — Except  as  otherwise  provided  in  these 
rules,  when  assigned,  notified,  or  called  to  work  on  Sundays  and/or  the  above- 
specified  holidays  a less  number  of  hours  than  constitute  a day's  work  within 
the  limits  of  the  regular  week-day  assignment,  employees  shall  lie  paid  at  the 
pro  rata  hourly  rate  for  actual  time  worked  with  a minimum  of  three  hours. 
Time  worked  before  or  after  the  limits  of  the  regular  week-day  assignment 
shall  be  paid  for  as  per  rule  54. 

Rules  52  and  54,  also  referred  to  by  the  employees  in  support  of 
their  contention,  are  as  follows: 

Rule  52. — Changing  starting  time. — Regular  assignments  (except  in  train 
service)  shall  have  a fixed  starting  time,  and  the  regular  starting  time  shall 
not  be  changed  without  at  least  36  hours’  notice  to  the  employees  affected. 
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Rule  54. — Overtime. — Except  as  otherwise  provided  in  these  rules,  time  in 
excess  of  eight  hours,  exclusive  of  meal  period,  on  any  day,  will  be  considered 
overtime  and  paid  on  the  actual  minute  basis,  at  the  pro  rata  rate  for  the 
ninth  hour  and  at  time  and  one-half  thereafter. 

The  carrier  states  that  such  employees  as  had  been  required  to 
report  outside  of  their  regular  assignment  have  at  all  times  been 
given  36  hours’  advance  notice  as  to  changes. 

Decision—  The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3698.— DOCKET  3948 

Chicago,  III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co^ 

Question. — Application  of  Decision  No.  1333  (III,  R.  L.  B.  890) 
of  the  Railroad  Labor  Board  in  connection  with  section  (m),  Article 
IV.  of  the  telegraphers’  agreement.  Claim  of  the  employees  that 
the  position  of  agent  yardmaster  at  Othello,  Wash.,  shall  be  adver- 
tised and  assigned  to  the  employee  entitled  to  it  and  all  employees 
affected  should  be  reimbursed  for  the  wage  loss  sustained  by  them. 

Statement. — The  joint  submission  filed  with  the  board  on  this  dis- 
pute contains  the  following : 

Joint  statement  of  facts. — Telegraphers’  schedule  rule,  section  (m),  Article 
IV,  reads : 

“(m)  Should  a position  be  abolished,  the  incumbent  may  displace  the  young- 
est regularly  assigned  employee  in  the  -district  or  the  youngest  regularly  as- 
signed employee  holding  a position  of  the  same  class,  who  in  turn  may  displace 
the  youngest  regularly  assigned  employee  in  the  district,  provided  seniority 
and  ability  are  sufficient  and  claim  is  made  within  10  days.  In  case  the  young- 
est employee  holding  a position  of  the  same  class  is  also  the  youngest  regularly 
assigned  employee  in  the  district,  and  the  employee  whose  position  was  abol- 
ished is  not  qualified  to  displace  him,  he  may  displace  the  next  youngest 
regularly  assigned  employee  in  the  district  or  go  on  the  extra  list.  In  event 
of  two  or  more  similar  positions  being  closed  at  the  same  time,  the  incumbents 
may  displace  a similar  number  of  employees  as  above,  preference  being  given 
to  seniority.  In  event  a position  which  has  been  abolished  is  reopened  within 
four  months,  the  employee  who  held  the  position  regularly  at  the  time  it  was 
abolished  shall  have  the  preference  over  other  applicants,  regardless  of  senior- 
ity, provided  he  has  remained  in  the  service  and  when  applying  for  the  position 
makes  reference  to  this  rule  as  his  claim  for  preference.” 

The  agent  yardmaster  position  at  Othello  was  put  into  the  telegraphers’ 
schedule  by  the  application  of  Supplement  13  to  General  Order  No.  27. 

Employees'  position. — The  organization  contends  that  the  provisions  of  De- 
cision No.  1333  of  the  United  States  Railroad  Labor  Board  have  not  been  com- 
plied with.  The  case  in  question  originated  by  reason  of  the  attitude  assumed 
by  the  carrier  in  applying  section  (m).  Article  IV,  of  the  telegraphers’  agree- 
ment during  the  month  of  January,  1921,  on  the  Idaho  division. 

Effective  September  1,  1919,  the  position  of  agent  fit  Othello  was  placed 
in  the  schedule.  The  incumbent,  E.  F.  Schuyler,  was  given  a seniority  date 
of  February  10,  1919,  the  date  he  entered  the  service  on  the  Idaho  division. 
When  reductions  were  made  during  the  month  of  December,  1920,  he  was  the 
youngest  assigned  employee  on  the  division  and  subject  to  the  displacement  in 
line  with  the  schedule  rule.  He  was  held  on  the  position,  however,  regardless 
of  the  request  of  senior  employees  that  they  be  allowed  to  exercise  their 
seniority  to  his  position  in  line  with  the  schedule  rule.  They  were  not 
permitted  to  displace  Mr.  Schuyler. 

The  case  having  been  appealed  to  the  United  States  Railroad  Labor  Board, 
a hearing  was  held  November  28,  1921,  at  which  both  the  organization  and 
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carrier  were  represented.  It  is  apparent  that  the  evidence  submitted  con- 
vinced the  board  that  the  carrier  was  making  an  attempt  to  arbitrarily 
eliminate  this  position  from  the  agreement.  This  is  brought  out  by  the 
decision  rendered. 

Upon  receipt  of  the  decision,  the  organization  made  request  that  the 
carrier  adjust  the  matter  by  subjecting  the  position  to  the  provisions  of  the 
schedule  rule.  To  do  this  would  have  meant  the  placing  of  an  employee  senior 
to  Mr.  Schuyler  on  the  position.  Our  request  was  denied  and  protest  was 
made  to  the  board,  which  remanded  the  case.  Conferences  have  been  held 
and  no  agreement  reached. 

The  organization  contends  that  this  matter  should  be  adjusted  by  assigning 
the  employee  entitled  to  the  position  and  reimbursing  all  employees  affected 
for  any  loss  in  compensation  caused  by  the  misapplication  of  the  rule. 

Carrier's  position. — Telegraphers’  schedule  rule,  section  (m),  Article  IV,  con- 
tains the  principle  of  seniority  application  when  positions  are  abolished, 
provided  seniority  and  ability  are  sufficient.  At  Othello  the  position  of  agent- 
yardmaster  was  created  in  June,  1920,  and  assigned  to  Agent  E.  F.  Schuyler, 
who  filled  the  position  until  May,  1921,  when  it  was  bulletined  and  assigned 
to  M.  F.  Whalen,  who  has  filled  the  position  up  to  the  present  time. 

Othello  is  a freight  terminal,  and  the  position  of  agent-yardmaster  requires 
experience  sufficient  to  supervise  terminal  conditions,  including  handling  of 
train  and  engine  crews,  yard  crews,  and  station  force.  Employees  who  sought 
to  displace  Mr.  Whalen  were  not  able  to  evidence  previous  experience  to  fit 
them  for  the  character  of  work  performed  satisfactorily  by  Mr.  Whalen  within 
the  judgment  of  the  management.  When  sufficient  previous  experience  is  ap- 
parent and  capacity  for  increased  responsibility  evident,  senior  applicants  are 
given  preferred  consideration.  The  assignment  was  based  on  previous  ex- 
perience, therefore  the  spirit  and  intent  of  telegraphers’  schedule  rule,  section 
(m),  Article  IV,  has  been  fully  observed  without  prejudice  to  the  seniority 
of  employees. 

Decision . — The  position  of  agent-yardmaster  at  Othello,  Wash., 
shall  now  be  advertised  and  filled  in  accordance  with  the  provisions 
of  the  telegraphers’  agreement. 

Claim  of  the  employees  for  pay  for  wage  loss  sustained  by  em- 
ployees affected  by  the  refusal  to  permit  Telegrapher  Keegan  to 
displace  Agent  Schuyler  is  denied. 


DECISION  NO.  3699.— DOCKET  3949 

Chicago,  III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Decision. — Application  of  Decision  No.  1334  (III,  R.  L.  B.  891) 
of  the  Railroad  Labor  Board  in  connection  with  section  (m),  Article 
IV,  of  the  telegraphers’  agreement.  Claim  of  the  employees  that 
the  position  of  agent-yardmaster  at  Melstone,  Mont.,  shall  be  as- 
signed to  the  employee  entitled  to  it  and  all  employees  affected  should 
be  reimbursed  for  the  wage  loss  sustained  by  them. 

Statement. — The  joint  submission  filed  with  the  board  on  this 
dispute  contains  the  following: 

Joint  statement  of  facts. — Telegraphers’  schedule  rule,  section  (m),  Article 
IV,  reads : 

“( m ) Should  a position  be  abolished,  the  incumbent  may  displace  the  young- 
est regularly  assigned  employee  in  the  district  or  the  youngest  regularly 
assigned  employee  holding  a position  of  the  same  class,  who  in  turn  may  dis- 
place the  youngest  regularly  assigned  employee  in  the  district,  provided 
seniority  and  ability  are  sufficient  and  claim  is  made  within  10  days.  In  case 
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the  youngest  employee  holding  a position  of  the  same  class  is  also  the  youngest 
regularly  assigned  employee  in  the  district,  and  the  employee  whose  position  was 
abolished  is  not  qualified  to  displace  him,  he  may  displace  the  next  youngest 
regularly  assigned  employee  in  the  district  or  go  on  the  extra  list.  In  event  of 
two  or  more  similar  positions  being  closed  at  the  same  time,  the  incumbents 
may  displace  a similar  number  of  employees  as  above,  preference  being  given 
to  seniority.  In  event  a position  which  has  been  abolished  is  reopened  within 
four  months,  the  employee  who  held  the  position  regularly  at  the  time  it  was 
abolished  shall  have  the  preference  over  other  applicants,  regardless  of 
seniority,  provided  he  has  remained  in  the  service  and  when  applying  for  the 
position  makes  reference  to  this  rule  as  his  claim  for  preference.” 

The  agent-yardmaster  position  at  Melstone  was  put  into  the  telegraphers’ 
schedule  by  the  application  of  Supplement  13  to  General  Order  No.  27. 

Employees'  position. — The  organisation  contends  that  the  provisions  of 
Decision  No.  1334  of  the  United  States  Railroad  Labor  Board  have  not  been 
complied  with. 

The  case  in  question  originated  by  reason  of  the  attitude  assumed  by  the 
carrier  in  applying  section  (m),  Article  IV,  of  the  telegraphers’  agreement 
during  the  month  of  January,  1921.  on  the  Musselshell  division. 

Effective  September  1,  1919,  the  position  of  agent  at  Melstone  was  placed 
in  the  schedule.  The  incumbent,  W.  H.  Wallace,  was  given  a seniority  date 
of  February  5,  1919,  the  date  he  entered  service  on  the  Musselshell  division. 
When  reductions  were  made  January,  1921,  he  was  the  youngest  assigned 
employee  on  the  division  and  subject  to  displacement  in  line  with  the  schedule 
rule.  He  was  held  on  the  position,  however,  regardless  of  the  request  of 
senior  employees  that  they  be  allowed  to  exercise  their  seniority  to  his  posi- 
tion in  line  with  the  schedule  rule.  They  were  advised  that  they  could  not 
displace  Mr.  Wallace. 

The  case  having  been  appealed  to  the  United  States  Railroad  Labor  Board, 
a hearing  was  held  November  28,  1921,  at  which  both  the  organization  and 
carrier  were  represented.  It  is  apparent  that  the  evidence  submitted  con- 
vinced the  board  that  the  carrier  was  making  an  attempt  to  arbitrarily  elimi- 
nate this  position  from  the  agreement.  This  is  brought  out  by  the  decision 
rendered. 

Upon  receipt  of  the  decision  the  organization  made  request  that  the  carrier 
adjust  the  matter  by  subjecting  the  position  to  the  provision  of  the  schedule 
rule.  To  do  this  would  have  meant  the  placing  of  an  employee  senior  to 
Mr.  Wallace  on  the  position.  Our  request  was  denied  and  protest  made  to 
the  board,  which  remanded  the  case.  Conferences  have  been  held  and  no 
agreement  reached. 

The  organization  contends  that  this  matter  should  be  adjusted  by  assign- 
ing the  employee  entitled  to  the  position  and  reimbursing  all  employees  affected 
for  any  loss  in  compensation  caused  by  the  misapplication  of  the  rule. 

Carrier's  position. — Telegraphers’  schedule  section  (m),  Article  IV,  con- 
tains the  principle  of  seniority  application  when  positions  are  abolished,  pro- 
vided seniority  and  ability  are  sufficient.  Applicants  who  sought  to  displace 
Agent-Yardmaster  Wallace  were  not  able  to  show  previous  experience  suffi- 
cient to  fit  them  for  the  character  of  work  performed  and,  in  the  judgment 
of  the  supervising  officers,  approved  by  the  management,  efficient  supervision 
over  train  and  engine  crews,  station  forces,  etc.,  was  evidenced  by  Mr.  Wallace 
as  being  superior  to  those  who  sought  to  displace  him. 

The  carrier  contends  that  the  continuance  of  Mr.  Wallace  as  agent-yard- 
master at  Melstone  is  without  prejudice  to  the  seniority  of  other  employees, 
and  he  should  not  be  displaced  until  evidence  of  ability  is  determined  sufficient 
to  obtain  the  best  possible  efficiency  in  supervising  a freight  terminal  district. 

Decision. — The  employees  covered  by  the  telegraphers’  agreement 
should  have  been  permitted  to  exercise  their  seniority  to  the  position 
of  agent-yardmaster  at  Melstone,  Mont.,  and  shall  now  be  given  that 
right.  The  senior  employee  having  sufficient  ability  to  perform  the 
duties  of  the  position  shall  be  assigned  to  it  and  paid  for  wage  loss 
sustained,  retroactive  to  the  date  the  reduction  in  force  was  made, 
in  January,  1921. 
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DECISION  NO.  3700.— DOCKET  3950 

Chicago,  III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Application  of  Decision  No.  1335  (III,  R.  L.  B.  892) 
of  the  Railroad  Labor  Board  in  connection  with  section  (a),  Arti- 
cle IV,  of  the  telegraphers’  agreement.  Claim  of  the  employees 
that  C.  H.  Thompson  should  be  assigned  to  the  position  of  agent- 
yardmaster  at  Malden,  Wash.,  and  compensated  for  the  difference 
in  the  rate  of  pay  of  that  position  and  the  rates  received  by  him 
while  working  in  other  positions,  retroactive  to  April  2,  1921. 

Statement. — The  joint  submission  filed  with  the  board  on  this 
dispute  contains  the  following: 

Joint  statement  of  facts. — Telegraphers’  schedule  rule,  section  (a),  Article 
IV,  reads: 

“(a)  Employees  will  be  regarded  in  line  of  promotion,  advancement  depend- 
ing upon  faithful  discharge  of  duty  and  capacity  for  increased  responsibility. 
Where  these  are  sufficient,  seniority  will  have  the  preference,  the  superintend- 
ent to  be  the  judge,  subject  to  appeal.  Seniority  rights  will  date  from  the  last 
time  of  entering  the  service  and  will  extend  over  districts  as  hereinafter 
specified.  * * * ” 

The  agent-yardmaster’s  position  at  Malden  was  put  into  the  telegraphers’ 
schedule  by  the  application  of  Supplement  13  to  General  Order  No.  27. 

Employees'  position. — The  organization  contends  that  the  provisions  of  De- 
cision No.  1335  of  the  United  States  Railroad  Labor  Board  have  not  been  com- 
plied with. 

The  case  in  question  originated  by  reason  of  the  attitude  assumed  by  the 
carrier  in  applying  section  (a),  Article  IV,  of  the  telegraphers’  agreement 
during  the  month  of  August,  1920. 

A vacancy  occurred  and  was  bulletined  August  28,  1920.  The  assignment 
made  placed  W.  A.  Pease,  who  held  no  seniority,  on  the  position,  regardless  of 
the  applications  from  senior  employees.  Protest  was  made  and  the  case  finally 
appealed  to  the  board.  A hearing  was  held  November  28,  1921,  at  which  both 
the  organiaztion  and  carrier  were  represented.  It  is  apparent  that  the  evidence 
submitted  convinced  the  board  that  the  carrier  was  making  an  attempt  to 
arbitrarily  eliminte  this  position  from  the  agreement.  This  is  brought  out 
by  the  decision  rendered. 

Upon  receipt  of  the  decision  the  organization  made  request  that  the  carrier 
adjust  the  matter  by  subjecting  the  position  to  the  provisions  of  the  schedule 
rule.  To  do  this  would  have  meant  the  assignment  of  another  employee  to 
the  Malden  position.  The  carrier  declined  our  request  relative  to  adjusting 
this  matter  and  protest  was  again  made  to  the  board,  which  remanded  the 
case.  Conferences  have  been  held  and  no  agreement  reached. 

The  organization  contends  that  this  matter  should  be  adjusted  by  assigning 
the  employee  entitled  to  the  position  and  reimbursing  all  employees  affected 
for  any  loss  in  compensation  caused  by  the  misapplication  of  the  rules. 

Carrier's  position. — The  position  of  agent  yardmaster  at  Malden  was  bul- 
letined August  28,  1920.  Employees  W.  A.  Pease,  C.  H.  Williams,  J.  R.  Cook, 
and  H.  L.  Mann  made  application  for  the  position.  September  15,  1920, 
bulletin  was  issued  advising  employees  of  W.  A.  Pease  being  permanently 
assigned  to  the  position  of  agent-yardmaster  at  Malden.  The  title  “ agent- 
yardmaster,”  as  applied  to  the  position  at  Malden,  is  in  accord  with  the  duties 
constituting  dual  supervision  over  station-force  operation,  train  arrivals  and 
departures,  and  terminal  authority  over  trainmen,  enginemen,  and  yardmen  in 
connection  therewith.  When  the  position  was  bulletined,  capability  of  appli- 
cants was  given  due  consideration.  Concurrently  assignment  was  made,  within 
the  judgment  of  the  management,  consistent  with  ability  and  without  prejudice 
to  the  seniority  of  the  employees.  In  other  words,  from  and  among  appli- 
cations made  for  the  position  none  other  than  W.  A.  Pease  had  the  ability 
to  perform  the  duties,  consequently  efficiency  was  obtained  by  assigning  an 
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employee  who  had  formerly  performed  the  duties  in  connection  with  agent 
yardmaster.  The  management  holds  to  the  opinion  that  Decision  1335  has 
been  fully  complied  with  at  Malden  from  the  fact  that  appointments  to  im- 
portant supervisory  positions  is  the  medium  through  which  efficient  operation 
is  obtained. 

Decision. — C.  H.  Thompson  shall  be  assigned  to  the  position  of 
agent-yardmaster  at  Malden,  Wash.,  and  shall  be  compensated  for 
the  difference  between  the  rate  of  that  position  and  the  rates  of  the 
positions  filled  by  him,  retroactive  to  April  2,  1921. 

Claim  of  the  employees  is  sustained. 


DECISION  NO.  3701.— DOCKET  3951 

Chicago,  III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Application  of  Decision  No.  1336  (III,  R.  L.  B.  893) 
of  the  Railroad  Labor  Board  in  connection  with  section  ( d ),  Article 
IV,  of  the  telegraphers’  agreement.  Claim  of  the  employees  that 
the  position  of  agent-yardmaster  at  Cle  Elum,  Wash.,  shall  be  ad- 
vertised in  accordance  with  the  provisions  of  section  ( d ),  Article  IV, 
of  the  agreement. 

Statement—  The  joint  .submission  filed  with  the  board  on  this  dis- 
pute contains  the  following: 

Joint  statement  of  facts. — Telegraphers’  schedule  rule,  section  ( d ),  Article 
IV,  reads : 

“(d)  Where  vacancies  occur,  notices  will  be  mailed  to  all  officers  in  the 
respective  seniority  districts,  the  first  and  fifteenth  day  of  each  month,  stat- 
ing rate  of  pay  if  not  shown  in  the  schedule,  copies  thereof  to  be  mailed  to 
local  chairman  at  the  time  of  issue,  and  applications  must  be  filed  within  10 
days  from  date  of  notice.  Such  notice  will  show  assignments  made  on  the  last 
bulletin,  with,  names  of  applicants  for  each  position,  and  appointment  will  be 
made  within  30  days  in  accord  wTith  this  article,  so  far  as  practicable.  * * 

The  agent-yardmaster’s  position  at  Cle  Elum  was  put  into  the  telegraphers’ 
schedule  by  the  application  of  Supplement  13  to  General  Order  No.  27. 

Employees'  position. — The  organization  contends  that  the  provisions  of  De- 
cision No.  1336  of  the  United  States  Railroad  Labor  Board  have  not  been 
complied  with  by  the  carrier. 

The  case  in  question  originated  by  reason  of  the  attitude  of  the  carrier  in 
disregarding  section  (d),  Article  IV,  of  the  telegraphers’  agreement,  Novem- 
ber 1,  1920,  when  position  of  agent  at  Cle  Elum  was  assigned  to  William 
Harrington. 

W.  H.  Campbell,  who  had  filled  the  position,  was  displaced  by  Mr.  Harring- 
ton. who  held  no  seniority.  This  was  a violation  of  either  section  ( d ) of 
Article  IV  or  section  (m)  of  Article  IV  of  the  telegraphers’  agreement. 

Assuming  that  Mr.  Campbell  relinquished  his  rights  to  the  position,  a 
vacancy  was  created,  and  such  vacancy  should  have  been  bulletined  in  line 
with  section  ( d ) of  Article  IV.  Request  was  made  that  the  vacancy  be  bul- 
letined but  the  carrier  declined  this  request. 

Appeal  was  made  to  the  United  States  Railroad  Labor  Board.  Hearing 
was  held  November  28,  1921,  at  which  both  the  organization  and  carrier  were 
represented.  It  is  apparent  that  the  evidence  submitted  convinced  the  board 
that  the  carrier  was  making  an  attempt  to  arbitrarily  eliminate  this  position 
from  the  schedule.  This  is  brought  out  by  the  decision  rendered. 

Upon  receipt  of  the  decision  the  organization  made  request  that  the  position 
of  agent  at  Cle  Elum  be  bulletined  and  filled  in  accordance  with  the  schedule 
rule.  Our  request  was  denied.  Protest  was  made  to  the  board,  which  re- 
manded the  case.  Conferences  have  been  held  and  no  agreement  reached. 
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The  organization  contends  that  the  position  of  agent  at  Cle  Elum  should  be 
bulletined. 

Carrier's  position. — On  November  1,  1920,  Station  Agent  W.  H.  Campbell 
resigned  and  in  lieu  of  the  vacancy  being  filled  the  dual  position  of  agent, 
yardmaster  was  created  and  assigned  to  Yardmaster  Harrington,  primarily 
by  reason  of  his  having  had  previous  identical  dual  experience  sufficient  to 
handle  train  and  engine  crews  holding  seniority  rights  on  the  Idaho  division 
and  those  holding  identical  rights  on  the  coast  division,  thereby  such  respon- 
sibility, computed  with  supervision  over  station  force  operations,  will  indicate 
the  importance  of  the  position.  However,  this  appointment  was  without 
prejudice  to  the  seniority  of  other  employees,  none  of  whom  were  known  to 
have  the  required  ability. 

Within  the  intent  and  general  application  of  telegraphers’  schedule  rule, 
section  ( d ),  Article  IV,  the  management  can  not  properly  be  required  to  ex- 
periment through  the  medium  of  appointing  employees  to  positions  who  have 
had  no  previous  similar  experience  in  order  to  determine  their  capab  lity. 
Particularly  is  this  true  when  an  employee  of  known  experience  is  available. 
Efficient  operation  is  reflected  in  proper  supervision,  and  the  appointment  of 
Mr.  Harrington  to  the  position  of  agent-yardmaster  at  Cle  Elum  was  solely 
for  the  purpose  of  obtaining  capable  and  experienced  supervision. 

Decision. — The  position  of  agent-yardmaster  at  Cle  Elum,  TVrash., 
shall  be  bulletined  and  assigned  in  accordance  with  the  provisions 
of  the  telegraphers’  agreement. 

Claim  of  the  employees  is  sustained. 


DECISION  NO.  3702.— DOCKET  3988 

Chicago,  III.,  June  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — (a)  Shall  T.  G.  Hinsley,  trucker,  appearing  on  roster 
No.  3,  be  promoted  to  clerical  position,  appearing  on  roster  No.  1, 
under  the  provisions  of  rule  23  (which  is  shown  as  rule  6 of  Decision 
No.  630  (III,  R.  L.  B.  34)  of  the  United  States  Railroad  Labor 
Board)  of  agreement  between  the  St.  Louis-San  Francisco  Railway 
Co.  and  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees? 

( b ) Shall  T.  G.  Hinsley  be  paid  the  difference  between  the  amount 
earned  in  present  capacity  and  amount  he  would  have  earned  had  he 
been  promoted  to  clerical  position  on  November  19,  1923? 

Statement. — The  evidence  shows  that  under  the  provisions  of  the 
agreement  in  effect  between  the  above-named  parties,  three  seniority 
rosters  are  maintained  for  each  seniority  district,  they  being  desig- 
nated as  rosters  Nos.  1,  2,  and  3,  respectively.  Roster  No.  1,  it  is 
shown,  covers  clerks,  and  roster  No.  3 covers  station,  platform,  ware- 
house, transfer  dock,  storeroom  and  team-track  freight  and  material 
handlers  or  truckers,  and  other  similarly  employed,  etc. 

On  November  3,  1923,  a clerical  position  was  created  in  the  office 
of  storekeeper,  west  shops,  Springfield,  Mo.,  rated  at  $3.80  a day, 
this  being  the  minimum  clerical  rating  for  the  seniority  district  of 
which  this  office  is  a part.  The  position,  it  is  shown,  was  bulletined, 
but  no  bid  was  received  from  any  employee  on  roster  No.  1.  G.  I. 
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Walton,  who  had  worked  about  60  days  as  trucker,  and  T.  G.  Hins- 
ley,  who  has  worked  since  May  5,  1922  (roster  No.  3),  in  a similar 
capacity,  filed  application  for  the  clerical  position,  resulting  in  Mr. 
Walton  being  assigned  to  the  position. 

The  employees  protested  the  action  on  the  part  of  the  carrier, 
contending  that  under  the  provisions  of  rule  23  Mr.  Hinsley  was 
senior  and  possessed  sufficient  fitness  and  ability  and  should  there- 
fore have  been  promoted  to  the  clerical  position.  Rule  23  referred 
to  reads: 

Rule  23.  Employees  covered  by  these  rules  shall  be  in  line  for  promotion. 
Promotion  shall  be  based  upon  seniority,  fitness,  and  ability ; fitness  and  ability 
being  sufficient,  seniority  shall  prevail  except,  however,  that  this  provision 
shall  not  apply  to  the  excepted  positions. 

Note. — The  word  “ sufficient  ” is  intended  to  more  clearly  establish  the  right 
of  the  senior  clerk  or  employee  to  bid  in  a new  position  or  vacancy  where  two 
or  more  employees  have  adequate  fitness  and  ability. 

The  carrier  takes  the  position  that  it  is  not  required  under  the  rules 
to  promote  employees  carried  on  roster  No.  3 to  vacancies  occurring  in 
positions  appearing  on  roster  No.  1.  The  carrier,  in  support  of  its 
position,  introduced  as  evidence  a communication  addressed  to  the 
representative  of  the  organization  following  conference  held  on 
March  IT  and  18, 1920,  for  the  purpose  of  interpreting  the  provisions 
of  the  national  agreement,  in  which  a similar  rule  was  incorporated, 
and  quoted  the  following  from  the  communication  referred  to : 

Article  3,  rules  12  and  22 : Under  rule  12  it  is  understood  that  the  only  posi- 
tions that  will  be  bulletined  are  those  of  clerks.  This  rule  also  has  a bearing 
on  rule  22.  Under  the  latter  rule  we  will  establish  three  separate  and  distinct 
seniority  rosters  as  follows : 

* * * * * * 

As  above  stated,  it  is  understood  the  only  positions  which  will  be  bulletined 
will  be  those  shown  on  roster  No.  1,  and  employees  on  rosters  Nos.  2 and  3 can 
not  bid  on  any  bulletined  positions  on  roster  No.  1,  except  that  it  was  agreed 
that  truckers  at  freight  stations,  who  will  be  shown  on  roster  No.  3,  will  be 
given  the  privilege  of  bidding  on  check  clerks’  positions,  when  such  positions 
are  bulletined. 

It  was  also  understood  that  if  a clerical  position  on  roster  No.  1 was  bulle- 
tined and  there  were  no  applicants,  that  before  going  on  the  outside  to  secure 
clerk  the  head  of  the  department  would  first  go  over  rosters  No.  2 or  3,  as  the 
case  might  be,  to  determine  whether  or  not  there  was  an  employee  on  those 
rosters  that  might  have  the  necessary  fitness  and  ability  to  fill  the  position. 

In  connection  with  this  particular  case  it  is  shown  that  the  carrier, 
while  not  agreeing  to  the  principle  for  which  the  employees  con- 
tended, did  agree  to  conduct  an  investigation  relative  to  the  fitness  and 
ability^  of  Mr.  Hinsley,  but  being  unable  to  agree  upon  the  principle 
involved,  the  employees  considered  that  the  question  should  be  decided 
by  the  Railroad  Labor  Board.  The  question  as  to  fitness  and  ability 
is  therefore  not  before  the  board  for  consideration. 

Decision. — There  is  nothing  in  the  evidence  to  indicate  that  the  car- 
rier has  violated  the  rules  of  the  agreement  in  failing  to  assign  T.  G. 
Hinsley  to  the  clerical  position  referred  to.  The  Railroad  Labor 
Board  therefore  decides : 

(a)  No. 

(b)  No. 
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DECISION  NO.  3703.— DOCKET  3993 

Chicago , III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Missouri-Kansas-Texas  Lines 

Question. — Request  for  the  reinstatement  of  J.  N.  Alley,  leverman, 
with  seniority  unimpaired  and  compensation  for  the  wage  loss  sus- 
tained since  December  10,  1923. 

Decision. — The  request  for  reinstatement  of  J.  N.  Alley  is  denied. 


DECISION  NO.  3704.— DOCKET  3994 
Chicago , III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Missouri-Kansas-Texas  Lines 

Question. — Alleged  arbitrary  reclassification  and  reduction  in  com- 
pensation of  agent-telegrapher  at  Coupland,  Tex. 

Statement. — The  evidence  shows  that  previous  to  August  8,  1923, 
the  position  at  Coupland  station  was  classified  as  agent-nonteleg- 
rapher and  paid  the  rate  of  48  cents  an  hour,  and  that  effective 
August  9,  1923,  telegraph  service  was  maintained  at  that  point  and 
the  position  classified  as  agent-telegrapher  and  paid  the  rate  of  57 
cents  an  hour.  This  classification  and  rating  remained  in  effect 
until  January  31,  1924,  at  which  time  the  position  of  agent-non- 
telegrapher was  reestablished  and  the  former  rate  of  48  cents  an 
hour  applied. 

The  carrier  takes  the  position  that  it  was  within  its  rights  in 
establishing  the  classification  and  rating  as  outlined,  based  upon 
service  requirements,  citing  paragraph  (J),  Article  I of  the  schedule, 
as  authority  for  such  action. 

Paragraphs  (a)  and  (5),  Article  I,  read  as  follows: 

(a)  These  rules  and  working  conditions  will  apply  to  agents  (except  at 
supervisory  stations  and  part-time  agencies  carrying  compensation  of  $30  or 
less  per  month),  to  freight  agents  and/or  ticket  agents,  agent-telegraphers, 
agent-telephoners,  relief  agents,  assistant  agents,  where  they  have  charge  of 
station,  take  the  place  of  or  perform  the  work  of  an  agent,  telephone  operators 
(except  switchboard  operators),  towermen,  levermen,  tower  and  train  director, 
block  operators,  staffmen,  operators  of  mechanical  telegraph  machines  used 
for  receiving  and  transmitting  messages,  manager-wire  chiefs,  and  car  dis- 
tributors where  the  position  requires  knowledge  of  the  duties  of  a telegrapher, 
or  the  handling  of  messages  by  telephone  (synonymous  terms),  all  of  whom 
are  hereafter  referred  to  as  employees. 

Note. — A list  of  supervisory  agents  and  part-time  agents  is  appended  hereto, 
which  it  is  understood  may  be  revised  from  time  to  time  as  conditions  change. 

(&)  Where  existing  pay-roll  classification  does  not  conform  to  section  (a) 
employees  performing  service  in  the  classes  specified  therein  shall  be  classified 
in  accordance  therewith. 

Paragraph  (a)  of  Article  III,  reads  as  follows: 

(a)  The  rates  of  pay  for  positions  omitted  in  the  accompanying  wage  scale 
through  error,  or  when  positions  are  created,  will  be  based  on  rates  of  pay  of 
similar  positions  in  same  district. 
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The  carrier  contends  that  when  telegraph  service  is  discontinued  it 
has  the  right  to  reclassify  and  rerate  the  position  as  that  of  non- 
telegraph without  conference  or  agreement  with  the  employees. 

The  employees  contend  that  conferences  were  held  in  July,  1923, 
resulting  in  an  agreement  being  reached  relative  to  the  rates  of  pay 
for  the  various  positions  in  the  schedule,  following  which  the  carrier 
addressed  a communication  to  all  concerned  outlining  the  agreement 
reached,  in  which  the  following  appeared: 

Belcherville,  Myra,  Parkersville,  Maxwell,  Red  Oak,  Katy,  to  be  continued  on 
rate  of  48  cents  as  now,  and  no  change  to  be  made  in  existing  rates  as  shown 
in  present  schedule  except  where  properly  authorized  from  this  office. 

The  employees  take  the  position  that  the  above  clearly  indicates 
that  the  rate  of  57  cents  an  hour  in  effect  at  Coupland  was  continued 
in  force  and  effect;  that  it  was  understood  during  the  conference 
referred  to  that  the  rates  agreed  upon  would  be  continued  in  full 
force  and  effect  until  changed  as  provided  in  the  agreement  or  in? 
the  transportation  act,  1920;  and  that  the  action  on  the  part  of  the- 
carrier  in  reducing  the  rate  of  pay  to  48  cents  an  hour,  effective  Feb- 
ruary 1,  1924,  was  contrary  to  the  understanding  had  in  conference- 
as  well  as  the  transportation  act,  1920. 

Decision. — The  rate  of  57  cents  an  hour  shall  be  restored  to  the 
position  at  Coupland  and  continued  in  full  force  and  effect  unless 
and  until  changed  in  conformity  with  the  provisions  of  the  existing 
agreement  or  the  transportation  act,  1920.  Employees  shall  be  com- 
pensated for  an}^  wage  loss  sustained  on  account  of  the  unauthorized- 
reduction. 


DECISION  NO.  3705.— DOCKET  4001 

Chicago , III.,  June  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Claim  of  the  employees  that  A.  L.  Barton,  car  clerk  at 
Abajo,  N.  Mex.,  should  be  paid  overtime  for  performing  work  in 
excess  of  eight  hours  within  the  24-hour  period. 

Statement. — Mr.  Barton,  car  clerk,  employed  at  Abajo,  was  regu- 
larly assigned  to  work  from  12  midnight  to  8 a.  m.  During  the 
period  from  November  2 to  5,  1923,  inclusive,  in  addition  to  per- 
forming the  duties  of  his  regular  trick,  he  was  required  to  work  in 
the  position  of  second-trick  chief  yard  clerk,  which  assignment  was 
from  4 p.  m.  to  12  midnight. 

The  employees  contend  that  he  should  be  paid  at  the  rate  of  time 
and  one-half,  based  on  the  rate  of  his  position  as  car  clerk,  for  the 
eight  hours’  service  performed  from  12  midnight  to  8 a.  m.,  in  ac- 
cordance with  the  provisions  of  rule  40  of  the  agreement,  which 
reads  as  follows: 

Overtime. — Except  as  otherwise  provided  in  these  rules,  time  in  excess  of 
eight  hours,  exclusive  of  meal  period,  on  any  day,  will  be  considered  overtime 
and  paid  on  the  actual  minute  basis  at  the  rate  of  time  and  one-half. 
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The  carrier  states  that  this  employee  was  paid  the  daily  rate  ap- 
plying to  his  regular  assignment  and,  in  addition  thereto,  was  paid 
a day  at  the  rate  applicable  to  the  position  of  second-trick  chief 
yard  clerk,  and  that  under  the  provisions  of  rule  55  the  question  of 
overtime  does  not  enter  into  the  case.  Rule  55  reads  as  follows : 

Preservation  of  rates. — Employees  temporarily  or  permanently  assigned  to 
bigher-rated  positions  shall  receive  the  higher  rates  while  occupying  such 
positions ; employees  temporarily  assigned  to  lower-rated  positions  shall  not 
have  their  rates  reduced. 

A “ temporary  assignment  ” contemplates  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  assignee  does  the 
work  irrespective  of  the  presence  of  the  regular  employee.  Assisting  a higher- 
rated employee  due  to  a temporary  increase  in  the  volume  of  work  does  not 
constitute  a temporary  assignment. 

The  carrier  contends  that  the  employee  in  question  did  not  work 
overtime  in  the  temporary  assignment  nor  in  his  regular  assignment 
and  that  he  received  a rate  that  was  higher  than  that  paid  on  his 
regular  assignment  for  working  temporarily  in  a position  of  second- 
trick  chief  yard  clerk,  which  is  proper  under  rule  55,  quoted  above. 

Decision . — The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3706.— DOCKET  4003 

Chicago , III.,  June  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  that  Charles  C.  Garrett,  Wichita,  Kans.,  be 
reinstated  with  seniority  unimpaired  and  compensated  for  wage 
loss  sustained  since  December  6,  1923. 

Decision. — The  request  for  the  reinstatement  of  Mr.  Garrett  is 
denied. 


DECISION  NO.  3707.— DOCKET  4005 

Chicago,  III,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Claim  of  the  employees  that  M.  J.  Emmert  should  be 
assigned  to  the  position  of  agent  at  Missoula,  Mont.,  and  paid  for 
wage  loss  sustained  on  account  of  not  being  assigned  to  it  on  Janu- 
ary 12,  1924. 

Statement. — On  November  7,  1923,  the  carrier  posted  a bulletin 
advertising  a vacancy  in  the  position  of  agent  at  Missoula  on  the 
Missoula  division,  and  several  employees  on  that  division  filed 
application  for  it.  The  position  was  assigned  to  O.  G.  Buerkle,  at 
that  time  agent  at  Bozeman,  Mont.,  on  the  Rocky  Mountain  division, 
and  without  seniority  on  the  Missoula  division. 

The  employees  contend  that  Mr.  Emmert,  seniority  date  December 
J23,  1909,  the  oldest  applicant  from  the  Missoula  division,  was  quali- 
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fied  for  the  position  and  should  have  been  assigned  to  it  under  sec- 
tion («),  rule  3,  of  the  agreement,  reading  as  follows: 

(a)  Employees  will  be  regarded  in  line  of  promotion,  advancement  de- 
pending upon  faithful  discharge  of  duty  and  capacity  for  increased  respon- 
sibility. Where  these  are  sufficient,  seniority  will  have  the  preference,  the 
superintendent  to  be  the  judge,  subject  to  appeal.  Seniority  rights  date  from 
the  last  time  of  entering:  the  service  and  will  extend  over  the  district  as 
hereinafter  specified.  Office  seniority  will  prevail  in  relay  offices  * * *. 

The  employees  ask  that  he  now  be  assigned  and  compensated  for 
wage  loss  sustained  since  January  12,  1924. 

The  carrier  states  that  full  consideration  was  given  all  the  appli- 
cants for  the  position,  and  according  to  the  judgment  of  the  employ- 
ing officer  none  of  the  Missoula  division  employees  applying  for  the 
position  was  qualified  and  entitled  to  assignment  under  rule  3 of 
the  agreement;  therefore  Mr.  Buerkle  was  assigned  on  January  12, 
1924. 

Decision. — The  evidence  presented  in  this  case  shows  that  M.  J. 
Emmert  was  qualified  for  the  position  of  agent  at  Missoula,  Mont., 
and  should  have  been  assigned  to  it.  He  shall  now  be  assigned  to  the 
position  and  compensated  for  the  wage  loss  sustained  since  January 
12,  1924. 


DECISION  NO.  3708.— DOCKET  4042 

Chicago , III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Question. — Is  H.  G.  Merkle  entitled  to  position  of  agent  at  Boze- 
man, Mont.  ? 

Statement. — On  January  15,  1924,  bulletin  No.  49  advertised 
vacancy  in  position  of  agent  at  Bozeman.  Among  those  bidding  for 
the  position  was  H.  G.  Merkle,  senior  applicant  on  the  seniority  dis- 
trict comprising  the  Rocky  Mountain  and  Northern  Montana  divi- 
sion. The  position  was  assigned  to  J.  G.  Bruce,  formerly  assistant 
agent  at  Bozeman,  who  did  not  hold  seniority  rights  under  the 
agreement  with  the  Order  of  Railroad  Telegraphers. 

The  employees  contend  that  due  consideration  wTas  not  given  to 
the  applicants  holding  seniority  on  the  seniority  district  and  that 
the  assignment  of  Mr.  Bruce  was  arbitrarily  made  and  is  in  viola- 
tion of  section  (a),  rule  3,  of  the  telegraphers’  schedule,  which  reads 
as  follows: 

(a)  Employees  will  be  regarded  in  line  for  promotion,  advancement  de- 
pending upon  faithful  discharge  of  duty  and  capacity  for  increased  responsi- 
bility. Where  these  are  sufficient,  seniority  will  have  preference,  the  super- 
intendent to  be  the  judge,  subject  to  appeal.  Seniority  rights  date  from  the 
last  time  of  entering  the  service,  and  will  extend  over  the  districts  as  here- 
inafter specified.  Office  seniority  will  prevail  in  relay  offices.  * * * 

It  is  the  further  position  of  the  employees  that  Mr.  Merkle,  the 
senior  applicant,  possessed  the  qualifications  specified  in  the  rule, 
and  should,  therefore,  have  been  assigned  to  the  position. 

The  carrier  contends  that  it  complied  with  the  spirit  and  intent 
of  the  rule  in  considering  the  qualifications  of  each  of  the  appli- 
cants, but  that  none  of  them,  in  the  judgment  of  the  superintendent, 
were  properly  fitted  to  handle  the  position  in  question. 
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The  carrier  introduced  considerable  testimony  as  to  the  ability  of 
Mr.  Bruce,  while  the  employees  likewise  introduced  considerable 
testimony  as  to  the  ability  of  Mr.  Merkle  and  his  past  record  with 
the  carrier. 

Decision. — The  evidence  shows  that  the  qualifications  of  H.  G. 
Merkle  justified  his  assignment  to  the  position  of  agent  at  Bozeman, 
Mont.  He  shall  therefore  be  assigned  to  said  position  and  com- 
pensated for  any  monetary  loss  sustained  since  February  4,  1924,  on 
account  of  the  failure  of  the  carrier  to  award  the  position  to  him. 


DECISION  NO.  3709.— DOCKET  4015 

Chicago,  III.,  June  16,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — Claim  of  Gertrude  Doherty  and  Ida  Nimister,  clerk- 
switchboard  operators,  Missoula,  Mont.,  for  higher  rate  of  pay  for 
writing  up  train  sheets  in  addition  to  taking  care  of  switchboard. 

Statement. — On  December  3,  1923,  the  position  of  stenographer- 
clerk  in  the  trainmaster’s  office  at  Missoula  was  discontinued  and  the 
work  which  had  been  assigned  to  this  position  was  distributed  to 
other  positions.  Misses  Doherty  and  Nimister  were  instructed  to 
write  up  train  sheets,  which  work  had  formerly  been  a part  of  the 
position  which  was  abolished,  in  addition  to  their  regular  work  at 
the  switchboard.  The  clerical  work  required  in  the  performance 
of  this  additional  duty  ranges  between  two  and  three  hours  a day. 
Representatives  of  the  employees  contend  that  when  higher-rated 
positions  are  abolished  the  work  performed  by  such  positions  should 
be  distributed  to  equal  or  even  higher-rated  positions,  and  that 
when  clerical  positions  are  abolished  the  work  should,  so  far  as  pos- 
sible, be  distributed  to  clerks  and  not  to  employees  on  other  rosters 
who  are  not  classified  as  clerks.  They  make  claim  that  the  rate  of 
pay  should  be  increased  in  accordance  with  the  increased  responsi- 
bility and  added  duties  assigned  to  the  position,  and  suggest  that  a 
new  rate  be  arrived  at  by  adding  the  present  rate  of  the  switchboard 
operator  to  the  rate  of  the  position  abolished,  dividing  by  two  and 
using  this  average  as  a new  rate.  They  also  suggest  that  the  title 
of  the  position  be  changed  to  “ PBX  operator-clerk.” 

In  support  of  their  position  the  representatives  of  the  employees 
cite  principle  9 of  Decision  No.  119,  which  reads  as  follows: 

Proper  classification  of  employees  and  a reasonable  definition  of  the  work 
to  be  done  by  each  class  for  which  just  and  reasonable  wages  are  to  be  paid 
is  necessary,  but  shall  not  unduly  impose  uneconomical  conditions  upon  the 
carriers.  (II,  R.  L.  B.  87.) 

They  also  refer  to  rules  26,  75,  76,  78,  and  88  of  their  agreement, 
which  read  as  follows : 

Rule  26.  Positions  abolished. — Employees  whose  positions  are  abolished  may 
exercise  their  seniority  rights  over  junior  employees.  Other  employees  affected 
may  exercise  their  seniority  in  the  same  manner. 

Rule  75.  Rating  positions. — Positions  (not  employees)  shall  be  rated  and 
the  transfer  of  rates  from  one  position  to  another  shall  not  be  permitted. 
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Bule  76.  Preservation  of  rates. — Employees  temporarily  or  permanently 
assigned  to  higher-rated  positions  shall  receive  the  higher  rates  while  occupying 
such  positions;  employees  temporarily  assigned  to  lower-rated  positions  shall 
not  have  their  rates  reduced. 

A “ temporary  assignment  ” contemplates  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  assignee  does 
the  work  irrespective  of  the  presence  of  the  regular  employee.  Assisting  a 
higher-rated  employee  due  to  a temporary  increase  in  the  volume  of  the  work 
does  not  constitute  a temporary  assignment. 

Rule  78.  New  positions. — The  wages  for  new  positions  shall  be  in  conformity 
with  the  wTages  for  positions  of  similar  kind  or  class  in  the  seniority  district 
where  created. 

Rule  88.  Rates. — Established  positions  shall  not  be  discontinued  and  new 
ones  created  under  a different  title  covering  relatively  the  same  class  of  work 
for  the  purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of  these 
rules. 

The  carrier  contends  that  there  is  no  rule  in  the  clerks’  agreement 
which  would  support  the  claim  made;  that  clerical  work  performed 
by  these  employees  would  not  bring  them  within  the  classification  of 
“clerk”  as  defined  in  the  agreement;  that  deciding  this  case  in 
equity  would  be  equivalent  to  promulgating  a new  rule  without  the 
parties  to  the  agreement  having  endeavored  to  negotiate  such  rule; 
and,  further,  that  there  was  in  effect  at  the  time  this  dispute  arose 
an  agreement  as  to  rates  of  pay  of  various  positions  covered  by  the 
clerks’  agreement,  which  did  not  expire  until  June  16,  1924,  and  the 
rates  of  that  agreement  must  remain  in  effect  unless  there  is  a change 
in  classification. 

Decision. — Claim  denied. 


DECISION  NO.  3710.— DOCKET  4034 

Chicago,  III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Boston  & Maine  Railroad 

Question. — Claim  of  C.  M.  Brooks,  operator,  for  compensation  for 
monetary  wage  loss  sustained  by  reason  of  his  being  displaced  from 
the  position  at  White  River  Junction,  Vt.,  on  January  15, 1922. 

Statement. — -At  White  River  Junction,  previous  to  August,  1918, 
the  Central  Vermont  Railway  and  the  Boston  & Maine  Railroad 
each  maintained  its  own  office  and  employees  in  the  telegraph  office. 
In  August,  1918,  under  Federal  control  the  offices  were  consolidated, 
and  the  Boston  & Maine  Railroad  has  operated  the  office  since  that 
time.  The  positions  in  the  unified  office  were  filled  by  pooling  the 
jobs  and  giving  both  Central  Vermont  and  Boston  & Maine  em- 
ployees at  this  point  their  choice  of  jobs  according  to  their  seniority, 
with  the  understanding  that  when  vacancies  occurred  in  the  future 
they  should  be  filled  by  Boston  & Maine  employees. 

After  the  consolidation  there  were  four  tricks,  as  follows:  One 
from  7 a.  m.  to  3 p.  m.,  one  from  3 p.  m.  to  11  p.  m.,  one  from  11  p.  m. 
to  7 a.  m.,  and  one  from  9 a.  m.  to  5 p.  m.  Operator  Brooks,  a Cen- 
tral Vermont  employee,  was  assigned  to  the  7 a.  m.  to  3 p.  m.  trick, 


1066  DECISIONS  UNITED  STATES  LABOR  BOARD  [No.  3710] 

while  Operator  Donahue,  a Boston  & Maine  employee,  was  assigned 
to  the  9 a.  m.  to  5 p.  in.  job.  The  trick  7 a.  m.  to  3 p.  m.  was  seven 
days  a week,  while  the  9 a.  m.  to  5 p.  m.  trick  was  six  days. 

On  February  1,  1919,  Messrs.  Brooks  and  Donahue  agreed  to 
alternate  tricks  each  week  in  order  to  divide  up  the  Sunday  work. 
On  January  15,  1922,  owing  to  a falling  off  in  business,  the  9 a.  m. 
to  5 p.  m.  position  was  abolished  temporarily.  Mr.  Donahue  was  per- 
mitted to  cover  the  7 a.  m.  to  3 p.  m.  trick,  and  Mr.  Brooks  was 
forced  to  protect  himself  under  the  agreement  between  the  Central 
Vermont  Kailway  and  the  Order  of  Railroad  Telegraphers,  which 
he  did  by  taking  a position  at  South  Koyalton,  Vt.,  on  the  Central 
Vermont  Railway.  The  rate  of  the  7 a.  m.  to  3 p.  m.  position  at 
White  River  Junction  was  64%  cents  an  hour.  The  rate  of  the  posi- 
tion at  South  Royalton  was  59%  cents  an  hour. 

The  position  which  was  abolished  in  January  was  re-created  May 
19,  1922,  and  Operator  Brooks  was  allowed  to  resume  his  place  in 
the  White  River  Junction  office.  Mr.  Brooks  entered  the  service  of 
the  Central  Vermont  Railroad  May  10,  1910.  Mr.  Donahue  entered 
the  service  of  the  Boston  & Maine  Railroad  July  15,  1904. 

This  claim  is  for  the  difference  between  what  Operator  Brooks 
would  have  earned  if  he  had  been  allowed  to  remain  on  th?  7 a.  m. 
to  3 p.  m.  shift  at  White  River  Junction  and  what  he  did  earn  be- 
cause of  having  been  obliged  to  exercise  his  seniority  on  the  C ntral 
Vermont  Railway,  which  amount,  according  to  his  figures,  is  $237.12. 

The  employees  contend  that  the  7 a.  m.  to  3 p.  m.  position  belonged 
to  Operator  Brooks  and  the  9 a.  m.  to  5 p.  m.  position  to  Operator 
Donahu  ; that  the  agreement  between  Mr.  Brooks  and  Mr.  Donahue 
to  alternate  each  week  in  order  to  divide  up  the  Sunday  work  was  a 
personal  arrangement  and  did  not  affect  the  original  assignments. 
Therefore,  when  the  9 a.  m.  to  5 p.  m.  trick  was  abolished  on  Janu- 
ary 15,  1922,  Operator  Donahue  should  have  been  required  to  pro- 
tect himself  by  exercising  his  seniority  rights  on  the  division  in 
accordance  with  the  schedule  provisions  in  effect. 

The  carrier  contends  that  from  February  1,  1919,  on  which  date 
the  arrangement  of  alternating  tricks  with  Operators  Brooks  and 
Donahue  each  week  became  effective,  it  had  the  right  to  consider  that 
the  7 a.  m.  to  3 p.  m.  position  was  as  much  that  of  Operator  Dona- 
hue as  Operator  Brooks;  that  when  in  January,  1922,  on  account 
of  business  conditions,  it  became  necessary  to  reduce  the  force,  other 
things  being  equal,  seniority  should  have  prevailed,  and  that  the 
carrier,  therefore,  did  not  violate  any  rule  of  the  agreement  in  re- 
lieving the  younger  of  the  two  operators  who  were  alternating 
weekly  on  the  same  assignments. 

Opinion.— After  giving  full  consideration  to  all  of  the  evidence 
presented,  and  to  the  fact  that  by  an  authorized  arrangement  the 
assignments  of  Operators  Brooks  and  Donahue  were  so  changed 
that  for  a period  of  approximately  three  years  immediately  preced- 
ing the  reduction  in  force  their  assignments  were  identical,  the  Rail- 
road Labor  Board  decides: 

Decision. — The  carrier  was  justified  in  retaining  the  operator  with 
the  greater  seniority  when  making  the  force  reduction. 

Claim  denied. 
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DECISION  NO.  3711.— DOCKET  4036 

Chicago,  III.,  June  16,  1925 

American  Train  Dispatchers’  Association  v.  Colorado  & Southern  Railway  Co. 

Question. — Did  the  carrier  violate  the  provisions  of  the  rules  when 
it  transferred  James  Farrell  from  the  position  of  yardmaster  to  the 
position  of  night  chief  dispatcher? 

Statement. — Pursuant  to  and  in  conformity  with  the  provisions 
of  Decision  No.  119  (II,  R.  L.  B.  87)  conferences  were  held  between 
representatives  of  the  parties  to  this  dispute  resulting  in  an  agree- 
ment on  certain  rules,  while  certain  other  rules  on  which  an  agree- 
ment could  not  be  reached  were  submitted  to  the  board  for  decision. 
The  following  was  among  the  rules  agreed  upon  : 

Train  dispatchers  accepting  official  positions  with  either  the  Colorado  & 
Southern  Railway  Co.  or  the  American  Train  Dispatchers’  Association  will 
not  forfeit  seniority  rights. 

Mr.  Farrell  was  employed  as  night  chief  dispatcher  for  the  Colo- 
rado & Southern  Railway  Co.  December  11,  1917,  and  on  September 
7,  1922,  he  was  transferred  to  the  position  of  yardmaster  at  Chey- 
enne. He  occupied  this  position  until  September  20,  1923,  on  which 
date  he  was  assigned  to  the  position  of  trainmaster  at  Fort  Collins, 
which  position  was  abolished  January  16,  1924.  On  March  1,  1924, 
Mr.  Farrell  returned  to  the  position  of  night  chief  dispatcher,  dis- 
placing another  employee. 

It  is  the  position  of  the  employees  that  Mr.  Farrell  has  never  been 
employed  as  a trick  train  dispatcher;  that  the  regulations  of  the 
Interstate  Commerce  Commission,  dated  February  5,  1924,  and  the 
order  of  the  Railroad  Labor  Board,  dated  February  25,  1924, 
classify  the  position  of  night  chief  dispatcher  as  a subordinate  offi- 
cial and  as  coming  within  tlie  meaning  of  the  term  “ tain  dispatcher  ” 
as  used  in  rule  1,  scope  of  the  agreement;  further,  that  the  posi- 
tion of  yardmaster  to  which  he  was  transferred  was  not  an  u offi- 
cial position  55  as  referred  to  in  the  rule  above  quoted,  and  that  in 
accepting  such  position  he  forfeited  his  seniority  rights  as  night 
chief  dispatcher  and  was,  therefore,  not  entitled  to  restoration  to 
that  position. 

It  is  requested  that  the  former  incumbent  of  the  position  as  night 
chief  dispatcher  at  Denver  and  others  affected  by  the  appointment 
of  Mr.  Farrell  to  the  position  of  night  chief  dispatcher  should  be 
restored  to  their  former  positions  and  reimbursed  for  any  monetary 
loss  sustained. 

The  carrier  contends  that  it  has  no  agreement  with  its  train  dis- 
patchers and  that  it  has  been  the  practice  on  the  Colorado  & South- 
ern Railway  for  many  years  past  that  when  an  employee  is  pro- 
moted to  an  official  or  subordinate  official  position  and  for  any  reason 
such  position  is  abolished,  the  party  so  promoted  has  been  permitted 
to  revert  back  to  the  position  from  which  promoted. 

In  connection  with  the  carrier’s  statement  as  to  the  absence  of  an 
agreement  on  this  property,  it  is  stated  by  the  carrier  that  nothing 
further  was  heard  from  the  employees  after  a joint  submission  was 
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filed  pursuant  to  the  provisions  of  Decision  No.  119  (II,  R.  L.  B.  87) 
and  in  view  of  that  fact  no  agreement  exists  on  the  property. 

The  employees,  on  the  other  hand,  take  the  position  that  negotia- 
tions were  duly  conducted  and  certain  rules  agreed  upon,  and  that 
certain  disagreed  rules  were  referred  to  the  board  and  decided  by  its 
Decision  No.  721  (III,  R.  L.  B.  121),  the  rules  of  which,  it  is  con- 
tended, are  still  in  full  force  and  effect. 

Decision. — James  Farrell  forfeited  his  seniority  rights  as  night 
chief  dispatcher  when  he  accepted  the  position  of  yardmaster,  and 
the  former  night  chief  dispatcher  at  Denver  and  others  affected  by 
the  appointment  of  Mr.  Farrell  to  this  position  on  March  1,  1924, 
should  be  restored  to  their  former  positions  and  reimbursed  for  any 
loss  sustained  on  account  of  the  improper  displacements. 


DECISION  NO.  3712.— DOCKET  4051 

Chicago,  III.,  June  16,  1925 

Order  of  Railroad  Telegraphers  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Proper  rate  of  pay  of  towermen  at  Westville  tower. 
Statement. — According  to  the  calculations  of  representatives  of 
the  employees  and  of  the  carrier  the  rate  of  pay  of  these  positions 
has  progressed  as  follows  since  January  1,  1918: 


. j 

Period  of  time 

Em- 

ployees’ 

calcula- 

tions 

Carrier’s 

calcula- 

tions 

Monthly  rate,  Jan.  1, 1918..- 

$70.00 

.4950 

$70.00 

.4800 

Hourly  rate,  Supplement  13 .’ 

Increase  under  Interpretation  8 to  Supplement  13 ._ 

.0650 

.08 

Rate  under  Schedule  8 __ 

. 5600 

. 5600 

Increase  under  Decision  No.  2 

. 10 

. 10 

Decrease  under  Decision  No.  147 

.06 

.06 

Rate  after  applying  decision  No.  147 - _. 

.60 

.60 

Decrease  under  decision  No.  1448... 

.0650 

.08 

Rate  effective  Mar.  16,  1923 

.5350 

1 

.52 

After  considerable  correspondence  between  the  general  chairman 
of  the  organization  and  superintendent  of  the  carrier,  the  carrier 
acknowledged  that  6.5  cents  instead  of  8 cents  should  have  been 
deducted  in  the  application  of  Addendum  1 to  Decision  No.  1448. 
(IY,  R.  L.  B.  815.) 

Under  date  of  July  23,  1923,  representatives  of  the  employees  and 
of  the  carrier  negotiated  an  agreement  providing  for  wage  increases, 
which  is  quoted  in  part  below  : 

The  railway  will  grant  an  increase  of  SV2  cents  per  hour  to  each  position  on 
the  basis  as  shown  in  the  second  paragraph  of  the  memorandum  of  July  23, 
and  will  adjust  the  pay  of  the  positions  in  the  relay  offices  at  Chicago,  Dan- 
ville, Evansville,  and  Salem  by  increasing  the  salaries  in  these  offices  to  the 
basis  in  effect  prior  to  application  of  Decision  No.  1448.  Where  fractions  exist 
in  the  rates  of  pay  of  the  relay  offices  the  telegraphers'  committee  have  the 
privilege  of  using  these  fractions  to  make  adjustments  in  the  rates  of  pay  in 
such  offices ; for  instance,  the  fractions  in  the  rates  of  pay  for  the  Salem  office 
may  be  transferred  to  the  Danville  office.  Where  fractions  exist  in  the  present 
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rates  of  pay  in  offices  on  the  line  (not  relay  offices)  such  fractions  will  be 
adjusted  on  the  following  basis : $0.0025  to  be  dropped  from  the  rate ; $0,005 
to  be  increased  to  the  next  highest  cent ; $0.0075  to  be  increased  to  the  next 
highest  cent 

Example : Rate  of  $0.5625  will  become  $0.56 ; rate  of  $0.5650  will  become 
$0.57 ; rate  of  $0.5675  will  become  $0.57. 

The  employees  contend  that  in  the  application  of  the  increase 
granted  by  the  provisions  of  the  above-quoted  paragraph,  3 y2  cents 
plus  4%  cents,  or  a total  of  8 cents,  was  set  aside  for  increases  of  the 
rate  of  these  positions,  and  that  8 cents  added  to  53.5  cents  produces 
61.5  cents,  which  under  the  agreement  becomes  62  cents.  In  support 
of  this  contention  the  following  table  is  presented : 


108  positions,  at  2,920  hours  per  annum 315, 360 

57  positions,  at  2,504  hours  per  annum 142,  728 

5 positions,  at  2,448  hours  per  annum 12,  240 


Total  hours 470,  328 

Multiplied  by  increase  of $0.  0350 


$16,  461.  48 

Fractions  added 75.  00 


Total  annual  increase $16,  536. 48 


WR  tower:  Eight  cents  allowed,  only  6 cents  applied,  due  2 cents  an 
hour,  or  16  cents  a day  for  each  trick,  three  tricks,  48  cents  a day, 
based  on  365  days  at  48  cents  a day,  equals  $175.20. 


Amount  allowed $16,  536. 48 

Amount  applied 16, 361. 28 

Balance  due 175.  20 


The  carrier  does  not  deny  the  contention  of  the  employees  that 
had  not  the  provision  of  8 cents  been  made  for  these  positions  other 
positions  on  the  division  would  have  received  higher  rates.  In  fact, 
the  representative  of  the  carrier  admits  that  this  would  be  true. 

It  is  the  carrier’s  contention  that  an  error  was  made  in  the  amount 
deducted  from  the  rate  of  these  employees,  which  was  corrected 
and  refund  made.  The  carrier  states  that  the  present  rate  of  these 
positions,  60  cents  an  hour,  was  agreed  to  in  conference  and  accepted 
by  the  committee  representing  the  telegraphers,  as  witnessed  by  the 
signature  of  their  general  chairman  to  Schedule  No.  9,  the  rates  in 
which  became  effective  July  16,  1923. 

Decision. — In  applying  the  adjustment  of  July  16,  1923,  53.5  cents 
should  have  been  used  as  the  base  rate  for  the  position  involved, 
resulting  in  a new  rate  of  62  cents  an  hour.  Retroactive  adjustment 
shall  be  made  accordingly. 


DECISION  NO.  3713.— DOCKET  4284 

Chicago , III.,  June  17,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — This  is  a proceeding  under  section  313  of  the  transpor- 
tation act,  1920,  brought  for  the  purpose  of  ascertaining  and  declar- 
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ing  whether  or  not  the  Pennsylvania  Railroad  system  has  violated 
Decisions  No.  2781  (VI,  R.  L.  B.  15)  and  No.  3003  (VI,  R.  L. 
B.  310). 

Statement . — Under  date  of  January  17,  1925,  the  Railroad  Labor 
Board  rendered  Decision  No.  2781  in  a dispute  between  this  carrier 
and  organization  as  to  representation  of  employees  in  telegraph  serv- 
ice. Under  date  of  March  1,  1925,  the  Railroad  Labor  Board  ren- 
dered Decision  3003  in  a dispute  between  this  organization  and 
carrier  as  to  just. and  reasonable  rates  of  pay  and  rules  governing 
working  conditions  of  employees  in  telegraph  service.  The  origin 
and  history  of  the  dispute  is  recited  in  those  decisions  and  need  not 
be  repeated  herein. 

Upon  information  from  the  employees  that  the  carrier  had  vio- 
lated the  decisions  by  refusal  to  comply  therewith,  the  Railroad 
Labor  Board,  acting  on  the  authority  conferred  upon  it  by  section 
313  of  the  transportation  act,  1920,  cited  the  carrier  to  appear  before 
it  to  show  cause  why  Decisions  Nos.  2781  and  3003  had  not  been 
applied.  At  the  oral  hearing  a representative  of  the  carrier  stated 
that  the  Pennsylvania  Railroad  system  had  not  complied  with  the 
decisions,  but  no  reason  was  offered  as  to  its  failure  to  comply 
therewith. 

Decision . — From  the  evidence  submitted,  the  Pennsylvania  Rail- 
road system  has  violated  Decisions  Nos.  2781  and  3003,  and  is  know- 
ingly and  willfully  persisting  in  such  violation  in  contempt  of  the 
provisions  thereof  and  in  contravention  of  the  public  welfare. 


DECISION  NO.  3714. — DOCKET  3990 
Chicago , III.,  June  II,  1925 

Order  of  Railroad  Telegraphers  v.  Missouri-Kansas-Texas  Lines 

Question. — Claim  of  the  employees  that  the  displacement  of  Mrs. 
Maud  E.  Farmer,  telegrapher,  and  the  retention  of  W.  C.  Lemon, 
wire  chief  in  Parsons,  Kans.,  relay  office,  in  a reduction  in  force,  is 
in  violation  of  the  telegraphers’  agreement. 

Statement. — On  January  16,  1924,  the  force  at  Parsons  relay  office 
was  reduced  and  Mrs.  Farmer,  telegrapher,  with  seniority  date  of 
February  4,  1918,  was  displaced.  Mr.  Lemon,  holding  the  position 
of  wire  chief  in  the  same  office,  with  seniority  date  of  March  11,  1918r 
was  retained.  Mrs.  Farmer  had  not  qualified  as  a wire  chief. 

Article  XIII,  paragraphs  (b)  and  ( c ),  the  latter  being  the  appli- 
cable rule,  are  quoted  as  follows : 

(6)  In  the  general  relay  offices  at  St.  Louis,  Sedalia,  Parsons,  Muskogee, 
Denison,  Dallas,  Wichita  Falls,  and  Smithville  vacancies  will  be  filled  by 
advancing  the  regular  men  according  to  their  office  seniority  and  ability,  ex- 
cept vacancy  in  position  of  manager  wire  chief,  shall  be  subject  to  bid  by  men 
in  this  class  of  service.  If  for  any  reason  position  not  filled  from  this 
class,  vacancy  shall  be  subject  to  bid  by  wire  chief.  (Incidental  extra  work 
will  not  establish  office  seniority  and  the  last  trick  will  be  advertised.) 

(c)  When  the  force  at  any  of  these  offices  is  reduced  the  telegraphers  therein 
will  be  set  back  in  accordance  with  their  district  seniority  and  the  employee 
displaced  will  have  the  right  to  displace  the  youngest  regularly  assigned  man 
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in  relay  district,  or  if  he  so  elects  may  go  on  the  extra  list,  but  must  make 
a decision  within  10  days  and  shall  retain  his  seniority  rights.  Wire  chiefs 
will  be  reduced  in  the  order  promoted  to  wire  chief’s  position.  * * * 

The  employees  contend  that  Mr.  Lemon,  being  the  youngest  em- 
ployee in  point  of  seniority,  should  have  been  displaced  in  the  force 
reduction  instead  of  Mrs.  Farmer;  that  there  were  qualified  wire 
chiefs  working  as  telegraphers  in  the  Parsons  office  senior  to  both 
Mrs.  Farmer  and  Mr.  Lemon;  that  the  force  should  have  been  re- 
arranged and  the  youngest  employee  in  the  office  taken  off ; and  that 
the  rule  does  not  contemplate  separate  handling  for  wire  chiefs,  the 
line  of  demarcation  being  drawn  at  the  position  of  manager  wire 
chiefs.  ' 

The  carrier  contends  that  the  displacement  of  Mrs.  Farmer  was 
strictly  in  accordance  with  paragraph  ( c ) of  Article  XIII,  she  being 
the  youngest  telegrapher  in  the  service;  that  the  rule  provides  the 
manner  in  which  telegraphers  should  be  reduced,  and  in  the  last 
sentence  the  manner  in  which  wire  chiefs  should  be  reduced;  and 
that  the  rule  was  written  in  this  manner  at  the  time  the  schedule  was 
negotiated  in  order  to  distinguish  between  wire  chiefs  and  teleg- 
raphers and  to  provide  separate  seniority  for  wire  chiefs. 

Opinion . — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
displacement  of  Mrs.  Farmer  under  the  circumstances  in  this  case  is 
in  accordance  with  paragraph  (<?),  Article  XIII  of  the  agreement 
between  this  carrier  and  its  telegraphers. 

Decision. — Claim  denied. 

DISSENTING  OPINION 

In  the  opinion  of  the  undersigned  the  decision  reached  by  the 
majority  of  the  Railroad  Labor  Board  places  an  interpretation  on 
the  rules  not  contemplated  by  the  employees  when  the  language 
contained  in  the  rules  was  agreed  to  by  them. 

An  employee  must  be  a qualified  telegrapher  to  hold  a position  as 
telegrapher  in  a relay  office.  Wire  chiefs  are  selected  from  teleg- 
raphers who  have  qualified  for  the  position.  Wire  chiefs  are  not 
supervisors.  Manager  wire  chiefs  are  selected  from  wire  chiefs, 
and  are  generally  recognized  as  occupying  positions  comparable  with 
the  duties  of  subordinate  officials,  and  because  of  this  fact  it  will  be 
noted  that  a vacancy  in  the  position  of  manager  wire  chief  is  ex- 
cepted from  the  positions  that  are  subject  to  bid.  It  should  likewise 
be  noted  that  the  positions  of  wire  chief  are  not  excepted. 

The  carrier  contends,  among  other  things,  that  paragraph  (b)  of 
Article  XIII  has  no  bearing  on  the  question  in  dispute,  where  as  it 
seems  obvious  that  paragraphs  ( b ) and  (c)  must  be  jointly  consid- 
ered, because  the  basis  of  procedure  is  outlined  in  paragraph  (b)  in 
naming  the  relay  offices,  and  paragraph  ( c ) starts  out  by  saying, 
“When  the  force  in  any  of  these  offices  is  reduced,  the  telegraphers 
* * Wire  chiefs  are  telegraphers  occupying  assignments  in- 

volving additional  duties,  just  exactly  as  telegraphers  who  are  as- 
signed as  agent-telegrapher,  telegrapher-clerk,  telegrapher-leverman, 
agent-telegrapher-leverman,  telegrapher-cashier,  etc. 

Railroad  managements  generally  recognize  and  fairly  apply  the 
seniority  provisions  of  agreements  made  with  the  various  classes  of 
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employees,  and  usually  are  not  concerned  so  long  as  the  service  is 
protected  by  qualified  employees  and  fair  treatment  is  accorded  to 
employees  directly  concerned. 

In  the  present  instance  the  evidence  is  conclusive  that  the  reduc- 
tion in  the  Parsons  office  could  have  been  made  by  laying  off  the 
junior  employee,  Mr.  Lemon,  and  reassigning  the  force  without 
m any  manner  adversely  affecting  the  efficiency  of  the  office  force, 
as  there  were  not  less  than  two  telegraphers  senior  in  point  of 
service  to  Mr.  Lemon  qualified  to  meet  all  the  requirements  of  wire 
chief. 

Article  1,  section  (a)  of  the  agreement,  reads  in  part  as  follows : 

These  rules  and  working  conditions  will  apply  to  * * * manager  wire 

chief  and  car  distributors  where  the  position  requires  knowledge  of  the  duties 
of  a telegrapher  or  the  handling  of  messages  by  telephone  (synonymous  terms), 
all  of  whom  are  hereafter  referred  to  as  employees.  * * * 

The  last  sentence  of  paragraph  ( c ),  Article  XIII,  reads: 

Wire  chiefs  will  be  reduced  in  the  order  promoted  to  wire  chief’s  position. 

It  is  obvious  that  the  last  sentence  of  paragraph  (<?),  above 
quoted,  does  not  apply  to  a reduction  in  force ; a reduction  in  force  is 
governed  by  the  procedure  outlined  in  the  preceding  portion  of 
paragraph  (c)  and  paragraph  (b).  The  number  of  positions  to 
which  wire  chiefs  are  assigned  fluctuates.  The  carrier  may  reduce 
or  increase  the  number  of  wire  chiefs  to  meet  the  requirements  of 
the  service  without  reducing  the  total  number  of  telegraphers,  and 
as  the  position  of  wire  chief  carries  a higher  rate,  the  provision  for 
reducing  the  number  of  wire  chiefs  simply  protects  the  senior  men 
on  these  assignments,  their  seniority  on  the  assignment  governing 
such  changes.  Their  total  service  seniority  does  not  apply  in  such 
cases,  but  does  apply  when  it  comes  to  the  point  where  their  right  to 
remain  in  the  service  is  at  stake. 

The  following  members  voted  in  favor  of  this  decision:  Messrs. 
Elliott,  Baker,  Morrow,  Hanger,  and  Higgins.  Against  the  deci- 
sion: Messrs.  Wharton,  McMenimen,  and  Grable.  Absent:  Mr. 
Hooper. 

A.  O.  Wharton. 

E.  F.  Grable. 

W.  L.  McMenimen. 


DECISION  NO.  3715.— DOCKET  4004 

Chicago,  III.,  June  17.  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  F.  R.  Hoover,  Pa- 
ducah, Ky.,  with  seniority  unimpaired  and  with  compensation  for 
the  wage  loss  sustained  since  November  16,  1923. 

Decision. — Basing  the  decision  on  the  evidence  presented,  the  re- 
quest for  reinstatement  of  F.  R.  Hoover  is  denied. 


[No.  3718] 


DECISIONS 


1073 


DECISION  NO.  3716.— DOCKET  4141 

Chicago,  III.,  June  11,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  M.  W.  Bethea,  messenger, 
should  have  been  permitted  to  exercise  his  seniority  rights  over  a 
junior  employee  under  rule  18  when  the  established  starting  time  of 
his  position  was  changed. 

Decision. — The  claim  of  the  employees  is  denied. 


DECISION  NO.  3717.— DOCKET  4144 

Chicago,  III.,  June  11,  1925 

Brotherhood  of  Railway  and  Steamship.  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  position  of  depot  agent 
at  Little  Rock,  Ark.,  should  be  bulletined. 

Statement. — The  evidence  shows  that  on  or  about  January  12, 
1924,  the  position  of  depot  agent  at  Rock  Island  depot,  Little  Rock, 
became  vacant  and  was  not  bulletined,  but  was  filled  by  appointment. 

The  employees  contend  that  the  position  is  not  properly  excepted 
from  the  provisions  of  the  agreement,  but  that,  on  the  other  hand,  it 
should  be  treated  as  a bulletin  position,  and  so  bulletined  to  all  em- 
ployees in  service  at  that  point. 

The  carrier  contends  that  the  position  is  rightfully  placed  in  the 
excepted  class  and  has  been  excepted  from  the  agreement  since  Janu- 
ary 1,  1920,  without  protest. 

Considerable  testimony  was  presented  by  both  parties  as  to  the 
duties  and  responsibilities  of  the  position  in  question,  on  which  the 
following  decision  is  based. 

Decision. — Basing  the  decision  upon  the  evidence  submitted,  the 
position  of  depot  agent  at  Little  Rock,  Ark.,  is  not  excepted  from 
the  agreement  between  this  carrier  and  its  employees,  and  it  should 
have  been  bulletined  and  filled  in  accordance  with  the  bulletin  and 
promotion  rules  contained  therein.  It  shall  now  be  bulletined  and 
filled  in  accordance  with  the  governing  rules. 


DECISION  NO.  3718.— DOCKET  4146 

Chicago,  III.,  June  11,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Protest  of  employees  against  express  messengers  being 
required  to  transfer  express  en  route  from  one  car  to  another. 

Statement. — It  is  shown  that  express  messengers  on  the  Missouri- 
Kansas-Texas  lines  between  Kansas  City,  Mo.,  and  Dallas,  Tex.,  are 
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required  to  transfer  express  en  route  from  one  car  to  the  other. 
Their  instructions  are  as  follows : 

Effective  at  once,  messengers  will  please  arrange  to  transfer  en  route  be- 
tween Parsons  and  Denison  all  matter  belonging  in  the  St.  Louis-San  Antonio 
car  from  the  Kansas  City-Houston  car  that  it  is  possible  to  get  through  the 
doors.  I believe  this  transfer  can  be  made  regularly  en  route,  with  the  excep- 
tion of  a few  shipments,  which  on  account  of  size  or  weight  can  not  be  handled 
through  the  end  doors,  and  these  of  course  will  have  to  be  transferred  at 
Denison. 

The  Kansas  City  assistant  messengers  will  report  to  the  messenger  in  charge 
when  they  are  through  with  their  work  in  the  New  York-Fort  Worth  car  to 
assist  with  this  transfer  or  any  other  work  he  may  have  to  do  in  the  regular 
cars. 

D.  W.  Webb,  Route  Agent. 

The  employees  contend  that  the  messengers  are  subject  to  unrea- 
sonable hazards  due  to  the  fact  that  the  trains  have  a schedule  of 
approximately  35  miles  an  hour  and  that  connections  between  these 
cars  are  of  a skeleton  type,  with  no  vestibules,  thereby  exposing  the 
employees  to  great  danger  and  subjecting  express  matter  to  loss  and 
damage;  further,  that  the  employees  come  in  contact  with  all  kinds 
of  weather  and  are  in  danger  of  injury  from  highwaymen  and 
tramps. 

Request  is  made  that  the  practice  be  discontinued  and  somft  other 
arrangement  made  for  the  transfer  of  this  express. 

Decision. — The  question  at  issue  is  not  one  properly  coming 
within  the  jurisdiction  of  this  board.  The  case  is  therefore  dis- 
missed and  the  docket  closed. 


DECISION  NO.  3719.— DOCKET  4157 

Chicago , III,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  employees  that  the  monthly  earnings  of 
hourly-rated  employees  should  not  be  reduced  under  the  application 
of  Decision  No.  2132  (V,  R.  L.  B.  114). 

Statement. — It  is  the  position  of  the  employees  that  prior  to  Febru- 
ary 1,  1924,  the  effective  date  of  Decision  No.  2132,  the  Southeastern 
Express  Co.  was  paying  their  hourly-rated  employees  at  Washington, 
D.  C.,  36%  cents  an  hour,  working  them  seven  days  a week,  and  al- 
lowing them  no  Sundays  or  holidays  off  duty,  but  that  upon  the  ap- 
plication of  Decision  No.  2132,  these  employees  were  allowed  Sun- 
days and  holidays  off,  and  their  monthly  earnings  decreased  accord- 
ingly. 

The  organization  contends  that  the  monthly  earnings  of  these  em- 
ployees should  not  have  been  reduced. 

The  carrier  takes  the  position  that  the  compensation  of  these  em- 
ployees has  always  been  based  on  the  actual  hours  worked,  which 
practice  is  being  continued.  The  carrier,  in  support  of  its  position, 
quotes  rule  46  of  the  agreement,  reading  as  follows : 

Rule  46.  Reporting  and  not  used. — Hourly-rated  employees  whose  seniority 
entitles  them  to  regular  employment  required  to  report  at  regular  starting  time 
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and  place  for  a day’s  work,  when  conditions  prevent  work  being  performed, 
will  be  allowed  a minimum  of  three  hours’  pay  at  pro  rata  rates.  If  held  on 
duty  over  three  hours,  actual  time  so  held  will  be  paid  for. 

Decision. — The  claim  of  the  employees  is  denied. 


DECISION  NO.  3720.— DOCKET  4202 
Chicago,  III.,  June  11,  1925 

American  Train  Dispatchers’  Association  v.  Erie  Railroad  Co. 

Question.— Claim  that  H.  P.  Walsh,  train  dispatcher,  Buffalo, 
N.  Y.,  should  be  assigned  to  the  position  of  night  chief  dispatcher 
with  payment  for  wage  loss  sustained  since  September  1,  1923, 
account  of  a junior  employee  being  appointed  to  the  position. 

Statement.— On  November  13,  1922,  a vacancy  in  the  position  of 
night  chief  dispatcher  at  Buffalo,  N.  Y.,  was  filled  by  the  appoint- 
ment of  a dispatcher  with  less  seniority  than  Mr.  Walsh. 

Mr.  Walsh  protested  the  appointment  of  the  junior  employee. 
Subsequently  one  of  the  regular  trick  dispatchers  in  the  office  took 
leave  of  absence  account  of  his  physical  condition  and  Mr.  Walsh 
was  assigned  in  his  place  and  agreed  that  he  would  not  present  his 
claim  for  the  position  of  night  chief  dispatcher  so  long  as  he  could 
work  a trick.  The  dispatcher  whose  place  Mr.  Walsh  obtained  re- 
turned to  work  on  August  28,  1923,  displacing  Mr.  Walsh, ^ who 
thereupon  renewed  his  claim  for  the  position  of  night  chief  dis- 
patcher. 

The  employees  contend  that  Mr.  Walsh  possessed  sufficient  fitness 
and  ability  to  fill  the  position,  and  being  the  senior  employee  should 
have  been  assigned  to  it.  They  ask  that  he  now  be  assigned  and 
compensated  for  the  wage  loss  sustained  since  September  1,  1923. 

The  carrier  contends  that  the  position  of  assistant  chief  or  night 
chief  dispatcher  is  on  the  personal  staff  of  the  superintendent,  and 
being  responsible  for  the  proper  performance  of  the  work  assigned 
to  the  various  members  of  his  staff,  the  superintendent  must  be  the 
judge  of  the  ability  and  qualifications  necessary  to  properly  and 
efficiently  perform  the  duties  assigned  to  such  important  positions. 
The  carrier  states  that  it  is  in  accord  with  the  principle  that  where 
ability  and  merit  of  two  men  are  equal,  a selection  should  be  made 
on  the  basis  of  seniority,  which  principle,  it  is  contended,  has  been 
followed  in  the  appointment  in  question. 

Decision. — Based  upon  the  evidence  presented  in  this  case,  the 
claim  of  the  employees  is  denied. 


DECISION  NO.  3721.— DOCKET  4206 
Chicago,  III.,  June  11,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — Proper  rate  of  pay  for  the  position  of  stenographer 
in  the  office  of  the  supervisor  of  bridges  and  buildings,  Fargo, 
N.  Dak. 
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Statement. — The  position  of  clerk-stenographer  to  the  bridge  and 
building  supervisor  at  Fargo,  N.  Dak.,  was  abolished  on  September 
1,  1923.  The  position  at  that  time  carried  a rate  of  $4.91  a day.  On 
March  29  vacancy  notice  No.  8,  covering  the  position  of  stenogra- 
pher in  the  office  of  the  supervisor  of  bridges  and  buildings,  was 
posted  specifying  a rate  of  $4.70  a day. 

The  employees  contend  that  the  rate  for  the  position  should  be 
$4.91  on  the  basis  that  the  position  was  not  abolished  in  September, 
1923,  but  rather  temporarily  discontinued  in  force  reduction;  that 
the  application  of  the  lower  rate  when  the  position  was  reestab- 
lished on  March  29,  1924,  is  in  violation  of  rule  88,  reading  as 
follows : 

Established  positions  shall  not  be  discontinued  and  new  ones  created  under  a 
different  title  covering  relatively  the  same  class  of  work  for  the  purpose  of 
reducing  the  rate  of  pay  or  evading  the  application  of  these  rules. 

The  carrier  contends  that  the  position  was  abolished  in  Septem- 
ber, 1923,  and  that  it  was  proper  to  follow  rule  78  in  arriving  at  the 
rate  when  the  position  was  reestablished  on  March  31,  1924.  Rule 
78  reads  as  follows: 

The  wages  for  new  positions  shall  be  in  conformity  with  the  wages  for 
positions  of  similar  kind  or  class  in  the  seniority  district  where  created. 

The  question  involved  in  this  dispute  is  whether  the  rate  pre- 
viously paid  the  position  should  apply  when  it  was  reestablished 
on  March  31,  1924,  or  if  the  rate  should  be  arrived  at  in  accordance 
with  rule  78. 

Decision. — The  rate  of  the  position  when  reestablished  on  March 
31,  1924,  should  be  arrived  at  in  accordance  with  rule  78  of  the 
clerks’  agreement. 


DECISION  NO.  3722.— DOCKET  4208 

Chicago,  III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question. — (1)  Shall  the  agreement  entered  into  March  1,  1921, 
regarding  the  seniority  status  of  employees  coming  within  the  scope 
of  the  clerks’  agreement  temporarily  or  permanently  assigned  to 
positions  coming  within  the  scope  of  the  telegraphers’  agreement  be 
considered  retroactive  ? 

(2)  Was  Albert  Hoffman  entitled  to  return  to  the  position  of 
cashier  at  Miles  City,  Mont.,  and  be  given  his  former  seniority 
standing? 

(3)  Shall  employees  affected  by  the  return  of  Mr.  Hoffman  to 
the  position  of  cashier  be  compensated  for  the  monetary  loss  sus- 
tained and  expense  incurred  in  moving? 

Statement. — It  is  shown  that  Mr.  Hoffman  acted  as  cashier  at 
Forsyth  and  Glendive,  Mont.,  from  October  18,  1914,  to  October  8, 
1920,  and  as  exclusive  agent,  a nontelegraph  position,  at  Custer, 
Mont.,  from  October  8,  1920,  to  January  13,  1924,  when  the  position 
was  abolished ; further,  that  Mr.  Hoffman  made  application  for  and 
was  assigned  to  the  position  of  cashier  at  Miles  City  on  February 
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7,  1924,  and  that  his  name  was  restored  to  the  seniority  roster  as 
No.  19,  with  the  date  of  October  18,  1914. 

The  employees  claim  that  as  a result  of  accepting  the  exclusive 
agent’s  position  Mr.  Hoffman  forfeited  his  seniority  as  clerk  and  was 
not  entitled  to  the  position  of  cashier  at  Miles  City.  The  employees 
contend  that  the  agreement  entered  into  March  1,  1921,  is  only 
applicable  from  that  date  and  does  not  apply  to  employees  who  may 
have  been  assigned  to  other  positions  prior  thereto. 

It  is  the  position  of  the  carrier  that  in  assigning  Mr.  Hoffman  to 
the  position  of  cashier  it  has  complied  with  the  spirit  and  intent  of 
the  agreement,  which  it  is  claimed  is  in  reality  an  interpretation  of 
an  addenda  to  the  clerks’  national  agreement  agreed  upon  in  con- 
ference, and  that  the  interpretation  should  carry  the  same  effective 
date  as  the  rule  which  it  interprets,  namely,  January  1,  1920. 

The  agreement  entered  into  between  the  organization  and  the 
carrier,  parties  to  this  dispute,  under  date  of  March  1,  1921,  reads 
as  follows: 

Agreement  entered  into  this  1st  day  of  March,  1921,  between  General  Man- 
ager J.  M.  Iiapelje,  of  the  Northern  Pacific  Railway  Co.,  and  General  Chair- 
man J.  F.  Murray,  representing  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees : 

Employees  coming  within  the  scope  of  the  agreement  with  the  Brotherhood 
of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees, paragraphs  1 and  2,  of  rule  1,  Article  I,  assigned  permanently  or 
temporarily  to  positions  as  exclusive  agents  (see  rule  A-10  of  the  addenda 
to  the  agreement  with  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees)  will  retain  definitely  their 
seniority  rights  on  the  division  on  which  they  hold  seniority  under  the  agree- 
ment with  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Han- 
dlers, Express  and  Station  Employees,  and  if  transferred  to  another  division 
will  be  governed  by  rule  A-9  of  the  addenda  to  the  agreement. 

Employees  temporarily  assigned  to  agent-telegrapher,  agent-telephoner,  tele- 
phone operator  (except  switchboard  operator),  or  telegraph  positions  on  the 
division  on  which  they  hold  seniority  will  retain  their  seniority  under  the 
agreement  with  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  for  a period  of  90  days,  and  if  trans- 
ferred to  another  division  will  be  governed  by  rule  A-9  of  the  addenda  to  the 
agreement.  A leave  of  absence  in  excess  of  90  days  but  not  exceeding  six 
months  for  the  above  purpose  may  be  granted  when  approved  by  the  employ- 
ing officers  and  divisions  chairman  of  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees.  Employees 
acquiring  permanent  positions  as  agent-telegraphers,  agent-telephoners,  tele- 
phone operators  (except  switchboard  operators)  will  loss  their  seniority  rights 
under  the  agreement  with  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees. 

Decision. — (1)  No.  (2)  No.  (3)  The  employees  affected  by  the 
return  of  Mr.  Hoffman  to  the  position  of  cashier  shall  be  reimbursed 
for  any  wage  loss  sustained  or  time  lost  in  making  transfer. 


DECISION  NO.  3723.— DOCKET  4209 
Chicago , III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  Charles  Rhoder  with 
seniority  unimpaired  and  with  compensation  for  wage  loss  sustained 
since  December  7,  1923. 
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Decision. — On  the  evidence  submitted,  Charles  Rhoder  shall  be 
compensated  for  the  time  lost  between  the  date  he  was  dismissed  and 
the  date  on  which  the  carrier  offered  to  proceed  with  the  investi- 
gation— namely,  December  26,  1923 — less  seven  days  specified  in  the 
rule;  further /that  investigation  in  accordance  with  rule  29  shall 
now  be  held,  and  the  dispute  handled  in  accordance  with  the  dis- 
cipline and  grievance  rules  of  the  agreement. 


DECISION  NO.  3724.— DOCKET  4216 

Chicago,  III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Los  Angeles  & Salt  Lake  Railroad  Co. 

Question. — Request  for  the  reinstatement  of  I.  E.  Tar  son,  for- 
merly employed  as  assistant  cashier,  Los  Angeles,  Calif.,  with 
seniority  rights  unimpaired  and  compensation  for  wage  loss  sus- 
tained since 'June  7,  1923. 

Decision. — Basing  the  decision  on  the  evidence  presented  the  re- 
quest for  reinstatement  of  I.  E.  Tarson  is  denied. 


DECISION  NO.  3725.— DOCKET  4217 

Chicago,  III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Cincinnati  Northern  Railroad  Co. 

Question. — Is  William  Bigham,  an  employee  in  the  stores  depart- 
ment at  Van  Wert,  Ohio,  entitled  to  an  increase  in  rate  of  pay  under 
Decision  No.  1621  (IV,  R.  L.  B.  116)  ? 

Statement. — It  is  shown  that  Mr.  Bigham  is  employed  in  the  stores 
department  at  Van  Wert,  his  classification  being  that  of  stockman. 
His  duties  consist  of  receiving,  shipping,  and  delivering  material 
over  the  stock-room  counter  to  workmen  as  it  is  called  for  to  be  used 
in  the  shops,  checking  material  for  its  proper  receipt,  and,  once  each 
month,  counting  material  on  hand  and  entering  the  amounts  in  stock 
books.  Mr.  Bigham  does  not  perform  four  or  more  hours’  clerical 
work  a day. 

The  following  shows  the  various  increases  and  decreases  applied  to 
the  position  in  question : 


Per  hour 

Rate  in  September,  1919 $0.  38*4 

Increase  under  Decision  No.  2 (12  cents) .5014 

Special  increase  on  Dec.  1,  1920  (1%  cents) .52 

Decrease  under  Decision  No.  147  (6  cents) .46 

Decrease  under  Decision  No.  1074  (3  cents) .43 

Increase  under  Decision  No.  1621 . 43 

Special  increase  on  July  1,  1923  (4  cents) .47 


The  employees  contend  that  the  increase  of  2 cents  an  hour  speci- 
fied in  Decision  No.  1621  should  have  been  applied  to  the  position. 

The  carrier  contends  that  the  employee  has  been  treated  more 
favorably  than  was  required  by  decisions  of  the  Railroad  Labor 
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Board  and  submits  a table  showing  that  the  rate  under  such  decisions 
would  have  been  44^4  cents  an  hour,  while  the  employee  is  actually 
receiving  47  cents  an  hour. 

Decision. — In  view  of  the  fact  that  William  Bigham  is  now 
receiving  a higher  rate  of  pay  than  would  have  been  received  under 
the  application  of  the  Railroad  Labor  Board  decisions,  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3726.— DOCKET  4516 

Chicago , III.,  June  II,  1925 

Railway  Employees’  Department,  A F.  of  L.  (Federated  Shop  Crafts)  v.  New 
York  Central  Railroad  Co. 

Question. — Does  paragraph  ( c ) of  Decision  No.  1718  (IV,  R.  L.  B. 
236),  quoted  below,  contemplate  that  adjustments  necessary  to  insure 
the  employees  receiving  the  average  of  the  hourly  rate  established 
by  the  decisions  of  the  Railroad  Labor  Board  should  be  made  for 
each  of  the  48  separate  pay  periods  between  November,  1921,  and 
November,  1923,  or  does  it  contemplate  that  one  adjustment  should 
be  made  covering  the  entire  period  ? 

Statement. — Decision  No.  1718,  issued  under  date  of  May  24,  1923, 
reads : 

Decision. — The  Railroad  Labor  Board  decides : 

(a)  That  the  establishment  of  piecework  by  the  New  York  Central  Railroad 
Co.  in  the  various  shops  herein  involved  was  not  in  conformity  with  the  trans- 
portation act,  1920,  because  the  employees  were  deprived  of  the  right  to  nego- 
tiate such  agreements  through  their  duly  authorized  representatives. 

(b)  That  the  shops  where  the  piecework  system  of  payment  had  been  in- 
stalled as  aforesaid  shall  be  immediately  placed  on  the  hourly  basis  of  payment 
and  continued  on  that  basis  until  some  different  method  of  payment  is  brought 
about  in  accordance  with  the  transportation  act,  1920,  as  herein  construed. 
This  requirement  is  to  be  suspended  for  60  days,  with  the  proviso  that  if 
within  the  said  period  the  carrier  shall  file  a dispute  with  the  Railroad  Labor 
Board  in  conformity  with  the  procedure  herein  set  forth,  petitioning  for  a 
piecework  system  of  payment,  then  this  requirement  shall  be  further  sus- 
pended until  the  disposition  of  said  dispute. 

(c)  That  for  the  period  of  time  the  employees  have  been  paid  on  the  piece- 
work basis,  including  the  interim  period  above  provided  for,  and  thereafter 
until  the  question  is  finally  disposed  of  either  by  mutual  agreement  between 
the  parties  herein  named  or  by  decision  of  the  board  in  accordance  with  the 
provisions  of  the  transportation  act,  1920,  each  employee  shall  be  compensated 
at  a rate  of  pay  the  average  of  which  shall  not  be  less  than  the  hourly  rates 
of  pay  established  by  the  decisions  of  the  board.  (Supra.) 

Employees'  position. — The  employees  contend  that  the  decision 
guarantees  each  employee  not  less  than  the  hourly  rate  established 
by  the  board  for  each  pay  period,  separately  computed,  and  that  it 
could  not  have  been  the  intention  of  the  board  to  average  the  piece- 
work earnings  for  the  entire  48  pay  periods  (two  years)  against  the 
several  established  hourly  rates  in  effect  during  the  two  years.  Any 
such  method  produces  a situation  that  can  hardly  be  justified,  as 
many  of  the  employees,  under  the  prices  arbitrarily  fixed  by  the  car- 
rier, earned  more  than  the  established  hourly  rate  during  certain 
semimonthly  pay  periods;  and  then,  because  the  same  employees 
failed  to  earn  the  average  of  the  hourly  rate  during  some  other  pay 
period,  the  carrier  would  be  permitted  to  make  deductions  from  the 
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periods  in  which  the  piecework  earnings  exceeded  the  hourly  rate 
to  make  good  the  established  rate  for  the  pay  period  in  which  the 
piecework  earnings  fell  below  the  established  hourly  rate. 

In  further  support  of  their  contention  the  employees  quote  from 
the  supporting  opinions  in  Decision  No.  1718,  as  follows: 

Board  Member  McMenimen.  But,  in  my  judgment,  the  decision  as  amended 
is  still  greatly  to  the  advantage  of  the  employees.  It  holds,  as  it  originally 
did,  that  the  piecework  agreements  are  invalid,  but  postpones  the  effectiveness 
of  this  holding  for  a short  time  and  guarantees  the  hourly  rates  of  pay  fixed 
by  the  board  during  this  period.  (Supra.) 

Chairman  Hooper.  The  rights  of  the  employees  are  protected  in  the  mean- 
time by  the  guaranty  that  every  employee  shall  be  paid  not  less  than  the  rate 
of  pay  fixed  by  the  board’s  decisions.  This  guarantees  to  the  employees  the 
very  thing  for  which  they  were  contending,  namely,  the  hourly  rates  of  pay 
fixed  by  the  board,  and  in  addition  gives  an  opportunity  to  the  more  skillful 
and  energetic  men  to  earn  more  than  the  hourly  rates.  (Supra.) 

Carrier’s  position. — The  carrier’s  position  is  quoted  from  the 
records,  as  follows: 

Pursuant  to  the  direction  contained  in  paragraph  (c)  of  Decision  171S,  there 
was  paid  by  the  carrier  to  each  employee  involved  the  difference,  if  any,  be- 
tween the  wages  paid  to  each  such  employee  during  the  period  involved  and 
the  amount  of  wages  which  would  have  been  paid  to  each  such  employee  for 
all  of  the  time  worked  by  him  had  he  been  working  on  an  hourly  basis  at  the 
hourly  rates  fixed  by  the  Railroad  Labor  Board.  Paragraph  (c)  of  Decision 
1718  in  clear  and  unmistakable  language  directs  precisely  such  disposition. 
That  paragraph  provides  that  for  the  period  involved  employees  shall  be  com- 
pensated at  rates  of  pay  the  average  of  which  shall  not  be  less  than  the 
hourly  rates  established  by  the  board.  It  is  to  be  observed  that  the  decision 
of  the  board  refers  to  the  full  period  of  time  during  which  the  piecework 
basis  was  in  effect  and  does  not  refer  to  semimonthly  pay  periods  or  to  any 
other  subdivisions  of  the  time  in  question.  If  the  board  had  intended  to 
direct  that  the  period  of  time  during  which  piecework  was  in  effect  must  first 
be  subdivided  into  arbitrary  fractions  of  the  whole,  then  it  is  apparent  that 
the  expression  used  would  not  have  had  reference  to  the  precise  fractions  of  time 
to  be  adopted  in  the  computations.  Furthermore,  it  is  apparent  that  if  the 
position  of  the  organization  is  adopted  the  result  would  be  not  only  far  differ- 
ent from  that  provided  by  the  decision,  but  as  well  unreasonable  and  punitive 
so  far  as  the  carrier  is  concerned.  Under  such  an  interpretation  for  the  period 
of  time  in  question  many  of  the  employees  would  in  the  aggregate  receive  more 
in  the  way  of  wages  than  that  fixed  by  the  board  as  just  and  reasonable,  be- 
cause in  those  semimonthly  periods  where  the  employees  earned  on  the  piece- 
work basis  more  than  the  hourly  rates,  they  wmuld,  of  course,  retain  the 
excess,  and  yet  for  the  other  periods  they  would  as  well  get  the  full  hourly 
wage.  In  other  words,  for  the  period  in  question  they  would  be  compensated 
on  a scale  in  excess  of  that  fixed  by  the  board. 

If  there  were  any  question  about  the  proper  interpretation  of  the  board' s 
decision,  it  would  seem  definitely  to  be  disposed  of  against  the  present  con- 
tention of  the  employees  in  the  use  of  the  word  “ average  ” in  the  latter  part 
of  paragraph  (c)  of  the  decision.  Clearly  the  present  position  of  the  em- 
ployees would  not  bring  about  the  average  compensation  over  the  period  of 
time  in  question  that  the  board  prescribes,  while  on  the  other  hand  the  inter- 
pretation adopted  by  the  carrier  brings  about  precisely  the  average  adjust- 
ment directed  by  the  board.  There  is  no  room  for  the  use  of  the  word 
“average”  if  semimonthly  pay  periods  are  used  in  the  making  of  the  ad- 
justment, because  in  that  event  for  the  period  in  question  no  “ average  ” would 
result. 

It  may  also  be  added  that  there  is  no  more  scientific  or  equitable  reason 
for  the  adoption  of  the  semimonthly  periods  than  there  would  be,  for  instance, 
for  the  adoption  of  daily  or  hourly  periods. 

As  to  the  statement  relative  to  the  lack  of  work,  poor  piecework  prices,  or 
other  elements  “ which  must  be  considered  in  shops  where  piecework  is  the 
basis  of  pay  ” we  are  unable  to  understand  the  reference  to  “ lack  of  work.” 
Where  work,  for  which  piecework  prices  had  not  been  fixed,  was  not  available, 
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the  employees  were  given  daywork  and  paid  the  daywork  hourly  rate.  As  to 
the  prices  or  other  elements  referred  to,  it  is  desired  to  point  out  the  fact  that 
there  was  no  change  in  the  piecework  prices  during  the  period  in  question, 
no  change  in  the  kind  of  work  done  in  the  various  shops  involved,  nor  were 
there  changes  in  any  of  the  other  elements  which  would  have  affected  the 
earning  possibilities  of  employees  during  this  period. 

The  carrier  applied  the  decision  in  such  a manner  as  to  precisely  dispose 
of  it  in  accordance  with  the  clear  and  unmistakable  language  of  the  paragraph 
referred  to,  and  holds  that  it  has  fully  complied  with  all  the  requirements 
of  the  decision. 

Opinion. — It  was  plainly  the  intention  of  the  Railroad  Labor 
Board  in  the  promulgation  of  Decision  No.  1718  to  provide  that  the 
employees  should  not  receive  less  wages  than  would  have  accrued 
had  the  hourly  basis  of  payment  been  in  effect  during  the  entire 
period  in  question.  This  is  clearly  set  out  in  paragraph  (c)  of 
Decision  No.  1718,  which  reads  as  follows : 

(c)  That  for  the  period  of  time  the  employees  have  been  paid  on  the  piece- 
work basis,  including  the  interim  period  above  provided  for,  and  thereafter 
until  the  question  is  finally  disposed  of  either  by  mutual  agreement  between 
the  parties  herein  named  or  by  decision  of  the  board  in  accordance  with  the 
provisions  of  the  transportation  act,  1920,  each  employee  shall  be  compensated 
at  a rate  of  pay  the  average  of  which  shall  not  be  less  than  the  hourly  rates 
of  pay  established  by  the  decision  of  the  board. 

Paragraph  ( c ) provides  that  for  the  period  involved  employees 
shall  be  compensated  at  rates  of  pay  the  average  of  which  shall 
not  be  less  than  the  hourly  rates  established  by  the  board,  which 
directly  contradicts  the  contention  of  the  employees. 

Under  the  settlement  that  has  been  made  by  the  carrier  as  a result 
of  the  board’s  Decision  No.  1718,  nothing  has  been  taken  away  from 
the  employees  for  earnings  in  excess  of  the  hourly  rate  for  the  entire 
period,  but,  on  the  other  hand,  the  carrier  has  reimbursed  each 
individual  whose  average  hourly  compensation  was  less  for  the 
entire  period  than  the  basic  hourly  rate  in  effect.  In  other  words, 
the  employees  have  already  received  more  favorable  treatment  under 
the  carrier’s  application  than  they  would  have  received  had  the 
piecework  basis  of  payment  not  been  established.  Their  request  in 
this  instance,  if  granted,  will  operate  to  pyramid  the  earnings 
already  in  excess  of  that  which  would  have  been  earned  had  the 
hourly  basis  of  payment  been  continued  in  effect,  as  they  contended 
should  have  been  done. 

Decision. — It  was  the  intention  of  the  Railroad  Labor  Board  in 
the  promulgation  of  Decision  No.  1718  that  an  adjustment  should 
be  made  covering  the  entire  period,  and  not  by  pay  periods,  as  con- 
tended for  by  the  employees. 

DISSENTING  OPINION 

The  present  decision  is  an  aftermath  resulting  from  a series  of 
disputes  arising  from  acts  of  the  carrier.  The  Railroad  Labor 
Board  found  that  the  carrier  had  not  conformed  to  the  provisions 
of  the  transportation  act,  1920.  See  Decision  No.  1718. 

During  November,  1921,  the  carrier,  disregarding  the  terms  of  the 
agreement  with  the  shop  crafts,  established  piecework  as  a basis  of 
pay  in  lieu  of  the  hourly  basis.  As  a result  of  this  action  the  dispute 
was  brought  to  and  decided  by  the  board.  In  its  decision  and  sup- 
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porting  opinions  attached  thereto  the  board  declared  that  it  had 
sustained  the  contention  of  the  employees  to  the  extent  that — 

The  rights  of  the  employees  are  protected  in  the  meantime  by  the  guaranty 
that  every  employee  shall  be  paid  not  less  than  the  rate  of  pay  fixed  by  the 
board’s  decisions.  This  guarantees  to  the  employees  the  very  thing  for  which 
they  were  contending — namely,  the  hourly  rates  of  pay  fixed  by  the  board — 
and,  in  addition,  gives  an  opportunity  to  the  more  skillful  and  energetic  men 
to  earn  more  than  the  hourly  rates. 

The  period  of  time  involved  in  the  present  case  covers  24  months, 
or  48  pay  periods. 

The  agreement  in  effect  during  this  period,  in  addition  to  provid- 
ing for  hourly  rates  of  pay,  eight  hours  to  constitute  the  measure  of 
a day’s  work,  provided  that — 

Employees  will  be  paid  oft  during  their  regular  working  hours  semimonthly, 
except  where  existing  State  laws  provide  a more  desirable  paying-off  con- 
dition. * * * 

Where  there  is  a shortage  equal  to  one  day’s  pay  or  more  in  the  pay  of  an 
employee  a voucher  will  be  issued  to  cover  the  shortage.  Employees  leaving 
the  service  of  the  company  will  be  furnished  with  a time  voucher  covering  all 
time  due  within  24  hours  where  time  vouchers  are  issued  and  within  60  hours 
at  other  points  or  earlier  when  possible  (Sundays  and  holidays  excepted). 

Many  of  the  employees  directly  affected  are  located  in  the  State  of 
New  York.  The  labor  laws  of  New  York,  section  196  of  article  6, 
read  as  follows: 

Every  corporation  or  joint-stock  association  operating  a steam  surface  rail- 
road * * * shall,  on  or  before  the  first  day  of  each  month,  pay  to  each 

employee  the  wages  earned  during  the  first  half  of  the  preceding  calendar 
month  ending  with  the  fifteenth  day  thereof,  and  on  or  before  the  fifteenth  day 
of  each  month  pay  to  each  employee  the  wages  earned  during  the  last  half  of 
the  preceding  calendar  month. 

The  undisputed  facts,  briefly  stated,  are  as  follows : 

(1)  By  the  terms  of  the  contract  between  the  carrier  and  the  em- 
ployees directly  concerned  the  employees  were  to  receive  a stipulated 
rate  per  hour  for  each  hour  worked. 

(2)  Employees  were  to  be  paid  in  full  semimonthly. 

(3)  Where  a shortage  amounting  to  one  or  more  days’  pay  oc- 
curred employees  were  to  receive  a voucher  for  the  amount  of  the 
shortage. 

(4)  The  carrier  arbitrarily  and  without  due  process  changed  the 
method  of  pay  and  substituted  piecework  for  daywork. 

(5)  As  a result  of  this  changed  basis  of  pay,  many  employees 
were  unable  to  earn,  during  each  pay  period,  wages  equivalent  to  the 
fixed  hourly  rates. 

(6)  The  piecework  rates  arbitrarily  fixed  by  the  carrier  were  in 
hundreds  of  instances  inadequate  and  unreasonably  low,  making  it 
impossible  for  the  workmen  to  earn  the  equivalent  of  their  estab- 
lished hourly  rate. 

(7)  The  carrier  was  constantly  advancing  piecework  prices  per 
units  of  work,  where  it  had  been  demonstrated  that  the  employees 
could  nbt  earn  a wage  equal  to  or  better  than  the  established  hourly 
rates. 

(8)  The  piecework  price  per  unit  was  increased  as  much  as  200 
per  cent  in  some  instances. 

(9)  During  the  period  of  advancing  piecework  prices,  employees 
admittedly  competent  were  paid  materially  less  than  they  earned 
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and  received  for  the  respective  pay  periods,  and  less  than  they  were 
entitled  to  based  on  the  established  hourly  rates. 

(10)  In  the  course  of  the  24  months  the  piecework  prices  had  been 
gradually  increased  to  a level  that  enabled  the  employees  to  earn 
in  excess  of  the  fixed  hourly  rates. 

(11)  The  carrier  had  recognized  the  equity  of  paying  employees 
not  less  than  the  equivalent  of  the  fixed  hourly  rates,  calculated  on 
the  basis  of  each  period,  and  had  so  paid  practically  all  classes  work- 
ing in  the  locomotive  departments  and  also  many  of  the  men  in  the 
car  department. 

(12)  The  earnings  of  the  men  who  had  not  been  paid  a minimum 
equal  to  their  established  hourly  rate  per  pay  period  during  the  time 
the  carrier  had  continued  the  inequitable  piecework  prices,  were 
later  able  to  earn  in  excess  of  the  established  hourly  rates. 

(13)  The  earnings  above  the  fixed  hourly  rates,  practically  all  of 
which  were  due  to  the  increases  in  piecework  prices  and  not  to 
inability  of  the  men  to  perform  the  work,  was  lumped  into  a total, 
including  the  period  of  time  when  the  men  could  not,  because  of  low 
piecework  prices,  earn  the  equivalent  of  the  fixed  hourly  rates,  and 
if  this  total  equaled  a sum  equivalent  to  the  amount  represented  by 
the  hourly  rates,  the  carrier  contended  that  such  individual  work- 
men had  received  the  amount  the  board  intended  they  should  receive. 

(14)  The  carrier  and  employees  agree  that  adjustments  should  be 
made  by  pay  periods.  The  carrier  states  that  the  pay  period  is  the 
logical  manner  in  which  to  make  the  adjustments. 

(15)  The  carrier,  although  having  paid  practically  all  of  the  loco- 
motive men  and  a portion  of  the  carmen  on  the  pay-period  basis, 
and  admitting  that  this  had  resulted  more  favorably  to  such  men 
than  to  those  who  had  been  paid  on  the  basis  of  averaging  their 
total  earnings  during  the  entire  48  pay  periods,  takes  the  position 
that  its  action  is  based  on  the  decision  of  the  board. 

Position  of  the  board. — The  majority  of  the  board  originally 
stated  that  Decision  No.  1718  would  protect  the  rights  of  the  men. 
Both  the  carrier  and  the  employees  are  agreed  that  the  adjustments 
should  be  madei  by  pay  periods  to  produce  equitable  conditions. 

The  majority  of  the  board  now  take  the  position  that  Decision  No. 
1718,  although  admittedly  inequitable,  has  been  properly  interpreted 
by  the  carrier. 

The  undersigned  challenge  any  man  to  defend  the  conclusions  of 
the  majority  of  the  board  in  this  case,  based  on  any  recognized  prin- 
ciple of  equity. 

Messrs.  Higgins,  Elliott,  Baker,  Morrow,  and  Hanger  voted  for 
this  decision;  Messrs.  Wharton,  McMenimen,  and  Grable  opposed; 
Mr.  Hooper  absent. 

A.  O.  Wharton, 

W.  L.  McMenimen, 

E.  F.  Grable. 

SUPPORTING  OPINION 

The  present  decision  is  not  only  an  aftermath,  as  stated  in  the 
dissenting  opinion,  but  the  cause  of  the  dispute  settled  by  the  present 
decision  was  an  afterthought  on  the  part  of  the  employees. 
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The  dispute  in  this  case  does  not  concern  employees  who,  before 
the  termination  of  piecework  during  Government  control,  had  a 
guaranty.  When  piecework  was  resumed  after  the  termination  of 
Government  control,  naturally  the  men  who  had  enjoyed  a guaranty 
were  accorded  the  resumption  of  the  same,  and  this  decision  of  the 
board  gave  to  other  employees,  a large  majority  of  the  carmen, 
something  they  had  never  enjoyed  before  and  for  a period  of  time, 
as  clearly  set  out  in  paragraph  ( c ) of  Decision  No.  1718;  and  for 
that  period  of  time  said  employees  received  something  more  than 
$100,000  in  order  to  carry  out  the  board’s  decision  that  “each  em- 
ployee shall  be  compensated  at  a rate  of  pay  the  average  of  which 
shall  not  be  less  than  the  hourly  rates  of  pay  established  by  the 
decision  of  the  board.” 

The  dissenting  opinion  states,  in  part,  that  the  piecework  rates 
arbitrarily  fixed  by  the  carrier  were  inadequate  and  unreasonably 
low  and  that  the  carrier  was  constantly  advancing  piecework  prices 
per  units  of  work.  There  is  nothing  in  the  evidence  on  which  to  base 
such  statements,  except  a statement  made  by  a representative  of  the 
men  about  the  carrier  adjusting  the  piecework  rates  from  time  to 
time ; and  it  is  the  belief  of  the  representative,  according  to  his  evi- 
dence, that  this  was  done  not  only  to  correct  piecework  prices  that 
may  have  been  too  low  but  also  to  create  a better  feeling  among  the 
men  toward  the  piecework  system. 

Any  one  who  has  had  practical  experience  with  piecework  rates 
knows  very  well  that  it  is  necessary  from  time  to  time  to  adjust  the 
same  in  order  that  the  interests  of  the  employee,  as  well  as  the  em- 
ployer, may  have  proper  consideration,  and  if  the  evidence  referred 
to  is  read  carefully  that  is  what  it  really  amounts  to  and  nothing 
more. 

The  dissenting  opinion  states  that  the  carrier  and  the  employees 
agreed  that  adjustments  should  be  made  by  pay  periods  and  that  the 
carrier  states  that  the  pay  period  is  the  logical  manner  in  which  to 
make  the  adjustments.  The  best  answer  to  this  is  that  the  carrier 
argued  strongly  against  such  adjustments  when  this  dispute  was 
heard  by  the  bureau  examiner. 

Finally,  the  opinion  in  the  decision  adopted  by  a majority  of  the 
Railroad  Labor  Board  is  a sufficient  answer  to  any  other  part  of  the 
dissenting  opinion  that  I have  not  specifically  referred  to. 

Samuel  Higgins. 


DECISION  NO.  3727.— DOCKET  4545 

Chicago,  III.,  June  17,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Oregon- Washington  Railroad  & Navigation  Co. 

Question. — Protest  against  carrier’s  reclassifying  and  establishing 
a monthly  rate  of  pay  for  certain  employees  of  the  water-service 
department  without  conference  with  their  duly  authorized  repre- 
sentatives. 

Statement. — The  evidence  shows  that  prior  to  February  1,  1924, 
three  employees  engaged  in  the  water-service  department  were  com- 
pensated on  an  hourly  basis,  being  paid  overtime  for  all  service  per- 
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formed  in  excess  of  eight  hours  a day,  and  for  all  time  engaged  in 

traveling.  . . . . , 

These  employees  it  is  shown  constituted  a gang  having  charge  ot 
and  assigned  to  make  emergency  repairs  to  water  stations,  gas  en- 
gines, steam  and  air  lines,  taking  care  of  such  matters  on  the  entire 
second  division.  The  division  headquarters,  La  Grande,  Oreg.,  it  is 
shown,  is  likewise  the  headquarters  of  this  gang.  The  records  indi- 
cate, however,  that  a very  small  percentage  of  the  time  of  these  men 
is  spent  at  La  Grande,  they  being  assigned  to  the  performance  of 
road  service  a greater  portion  of  their  time. 

Effective  February  1,  1924,  the  carrier,  after  issuing  a notice  to 
the  employees  affected,  reclassified  them  and  established  a monthly 
basis  of  pay.  The  hourly  rate  of  pay  in  effect  immediately  prior  to 
February  1,  1924,  was  60 y2  cents,  which  hourly  rate  was  used  by  the 
carrier  in  computing  a monthly  rate.  The  carrier  based  its  action  on 
the  language  of  section  28,  Article  V,  which  reads  as  follows : 


Assignments  traveling. — For  employees  regularly  assigned  to  duties  requir- 
ing variable  or  intermittent  hours,  working  on  or  traveling  over  an  assigned 
territory  and  away  from  and  out  of  reach  of  their  regular  boarding  and  lodg- 
ing places  or  outfit  cars,  a monthly  rate  of  pay  to  cover  all  services  rendered 
on  all  days  except  Sundays  shall  be  established  by  multiplying  the  hourly 
rate  for  work  of  the  same  class  by  8 times  313  and  dividing  by  12. 

Such  employees  required  to  work  and/or  to  travel  on  Sundays  shall  be 
allowed  a minimum  of  eight  hours  at  pro  rata  rate  for  each  day  so  engaged 
and  will  be  paid  at  established  overtime  rates  for  any  time  actually  worked 
in  excess  of  eight  hours. 

Such  employees  required  to  work  but  not  to  travel  on  Sunday,  shall  be 
paid  a minimum  allowance  of  three  hours  for  two  hours’  work  or  less,  and 
thereafter  pro  rata  rate  up  to  the  eighth  hour  and  at  established  overtime 
rates  for  time  worked  thereafter. 

When  away  from  headquarters  or  outfit  cars,  actual  expenses  will  be  allowed. 

Such  monthly  paid  employees  will  not  be  allowed  pay  in  addition  to  monthly 
rate  while  traveling  between  their  homes  and  designated  assembling  points  or 
for  other  personal  reasons. 

Note. — This  rule  not  applicable  to  employees  whose  monthly  rate  of  pay  is 
based  on  365  days  per  year  to  cover  all  services  rendered.  Such  employees  will 
be  continued  on  present  basis. 


The  rate  of  pay  established  under  this  rule  was  $126.64  resulting 
in  a material  reduction  in  the  earnings  of  the  employees  affected. 

The  employees  protested  the  action  of  the  carrier  on  the  basis  that 
it  was  in  direct  violation  of  the  letter  and  spirit  of  the  wage  agree- 
ment entered  into  June  16,  1923;  also,  section  5,  Article  VI,  of  the 
schedule  of  rules  of  the  existing  agreement,  entered  into  and  made 
effective  March  1,  1922. 

It  is  the  position  of  the  employees  that  the  action  on  the  part  of 
the  carrier  was  for  the  sole  purpose  of  reducing  the  earnings  of  this 
class  of  employees,  in  that  their  regular  routine  of  work  was  not 
changed,  and  that  the  carrier  should  have  conferred  with  the  duly 
authorized  representatives  for  the  purpose  of  discussing  the  contem- 
plated change. 

The  carrier  takes  the  position  that  the  hourly  basis  of  compensation 
for  the  employees  in  question  was  not  in  conformity  with  the  rules, 
and  that  they  were  therefore  justified  in  correcting  an  error  alleged 
to  have  existed. 

Opinion. — The  evidence  clearly  shows  that  the  service  performed 
by  the  employees  involved  in  this  dispute  comes  within  the  language 
“ assigned  to  duties  requiring  variable  or  intermittent  hours,  working 
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on  or  traveling  over  an  assigned  territory  and  away  from  and  out  of 
reach  of  their  regular  boarding  and  lodging  places  or  outfit  cars,” 
and  under  a technical  application  of  the  rule,  the  basis  of  compensa- 
tion now  being  applied  to  these  positions  is  correct. 

Decision . — The  request  of  the  employees  is  denied. 

DISSENTING  OPINION 

The  employees  protested  the  action  of  the  carrier  on  the  ground 
that  it  was  in  direct  violation  of  the  letter  and  spirit  of  the  agree- 
ment entered  into,  effective  March  1,  1922,  and  the  subsequent  wage 
agreement  enfered  into  under  date  of  September  5,  1923,  effective 
June  16,  1923. 

The  employees  contend  that  the  action  on  the  part  of  the  carrier 
was  for  the  sole  purpose  of  reducing  earnings  of  the  employees  af- 
fected because  their  regular  routine  of  work  was  not  changed,  and 
that  a proper  method  of  disposing  of  the  case  in  keeping  with  the 
contract  would  have  been  by  conference  between  the  representatives 
of  the  employees  and  the  carrier. 

The  evidence  in  this  case  shows  that  the  employees  concerned  are 
performing  practically  identical  service  since  the  agreement  of 
March  1,  1922,  was  entered  into,  and  that  on  September  5,  1923, 
the  carrier  and  the  employees  reached  an  agreement  providing  for 
an  increase  of  2 y2  cents  an  hour.  Said  agreement  contained  the 
following  language : 

Where  such  employees  are  paid  on  a monthly  basis  the  monthly  rate  will  be 
increased  two  hundred  and  four  times  the  hourly  increase  specified  above ; for 
example,  an  employee  paid  on  a monthly  basis  to  whom  the  2 % cents  an  nour 
increase  would  apply,  the  monthly  rate  will  be  increased  two  hundred  and  four 
times  2y2  cents,  or  $5.10. 

The  above  agreement  as  to  rates  of  pay  shall  remain  in  effect  until  30  days’ 
notice  in  writing  shall  have  been  given  by  either  party  to  the  other  of  a desire 
to  change  or  terminate  the  same  or  any  part  thereof. 

In  changing  the  employees  from  an  hourly  to  a monthly  basis  of 
pay  it  will  be  noted  that  this  resulted  in  reducing  the  earnings  of 
two  of  the  employees  approximately  $50  a month,  and  in  the  judg- 
ment of'  the  undersigned,  no  such  radical  change  can  be  justified, 
particularly  in  view  of  the  fact  that  the  employees  directly  affected 
had  been  working  under  identical  rules  for  a period  of  several 
years,  during  all  of  which  time  they  were  paid  on  an  hourly  basis. 
It  would  seem  that  if  the  carrier  at  this  late  date  desired  to  change 
the  method  of  pay,  they  should  have  entered  into  conference  with 
the  representatives  of  the  employees  for  the  purpose  of  arriving  at  an 
equitable  rate  to  be  applied  to  the  employees  under  the  proposed 
change  of  classification. 

The  following  members  voted  for  this  decision : Messrs.  Morrow, 
Baker,  Elliott,  Higgins,  and  Hanger;  noes:  Messrs.  Grable,  Mc- 
Menimen,  and  Wharton ; absent : Mr.  Hooper. 

A.  O.  Wharton. 

W.  L.  McMenimen. 

E.  F.  Grable. 

SUPPOKTING  OPINION 

It  is  sufficient  to  point  out  that  the  rule  made  effective  by  the 
carrier  February  1,  1924,  was  adopted  by  agreement  March  1,  1922. 


[No.  3730] 


DECISIONS 


1087 


If  the  carrier  had  put  the  rule  into  effect  on  that  date,  this  dispute 
would  not  have  arisen  and  it  certainly  is  not  necessary  to  have  a 
conference  before  placing  in  effect  a rule  that  has  been  agreed  to  by 
both  parties. 

S.  Higgins. 


DECISION  NO.  3728.— DOCKET  4517 

Chicago,  III.,  June  17,  1925 

Railway  Employees’  Department,  A.  F.  of  L.  (Federated  Shop  Crafts)  v.  New 

York  Central  Lines 

Question. — Restoration  of  shop-train  service  between  Buffalo* 
Depew  and  return,  arbitrarily  discontinued  by  the  carrier  contrary 
to  the  provisions  of  the  agreement  in  effect. 

Statement. — The  following  is  quoted  from  the  submission  : 

Statement  of  facts. — Shop-train  service  between  Buffalo  and  Depew,  a dis- 
tance of  9.39  miles,  had  been  in  operation  for  approximately  25  years,  con- 
tinuing until  the  year  1921,  when  the  shops  at  Depew  were  closed  on  account 
of  depression  in  business.  When  the  shops  were  reopened  the  shop-train  service 
was  not  restored. 

At  the  time  the  shop  train  was  discontinued  the  following  rule 
was  in  effect: 

. Rule  50.  Existing  conditions  in  regard  to  shop  trains  will  be  maintained 
unless  changed  by  mutual  agreement.  The  company  will  endeavor  to  keep 
shop  trains  on  schedule  time,  properly  heated  and  lighted,  and  in  a safe,  clean, 
and  sanitary  condition.  This  is  not  to  apply  to  temporary  service  provided  in 
case  of  emergency. 

Decision . — The  shop-train  service  between  Buffalo  and  Depew  and 
return  was  discontinued  without  conference  and  agreement  with  the 
employees  in  accordance  with  rule  50  of  the  agreement,  and  it  shall, 
therefore,  be  restored. 


DECISION  NO*  3729.— DOCKET  4591 

Chicago,  III.,  June  17,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Bessemer 
& Lake  Erie  Railroad  Co. 

Question. — Claim  that  R.  J.  Swearinger,  brakeman,  charged  with 
declining  a call  for  service  on  August  6,  1923,  should  be  reinstated 
with  unimpaired  seniority  and  paid  for  all  time  lost. 

Decision. — Claim  denied. 


DECISION  NO.  3730.— DOCKET  3981 

Chicago,  III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Denver  & Rio  Grande  Western  Railroad 

Question. — Request  for  the  reinstatement  of  D.  T.  Moloney,  extra 
gang  timekeeper,  with  pay  for  wage  loss  sustained  since  December  9, 
1921. 
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Decision. — Basing  the  decision  on  the  evidence,  the  request  of  the 
employees  for  the  reinstatement  of  D.  T.  Moloney  with  compensation 
for  wage  loss  sustained  since  December,  1921,  is  denied. 


DECISION  NO.  3731.— DOCKET  4266 

Chicago,  III.,  June  17,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co. 

Question. — Request  that  one  of  the  four  experienced  section 
laborers  on  the  division  who  bid  on  the  vacant  position  be  given  the 
position  of  section  foreman  on  section  8-A,  Danbury,  Minn.,  instead 
of  John  Haggerty,  who  had  been  employed  as  extra  foreman  on  the 
fifth  district,  W.  & P.  division,  and  placed  in  charge  of  the  section 
at  Markville,  Minn.,  where  there  was  a temporary  vacancy. 

Statement.- — Article  II  of  the  existing  agreement  consists  of  gen- 
eral rules  defining  seniority  rights  of  the  employees  included  in 
the  agreement. 

Rule  3 of  Article  II,  applicable  to  employees  in  the  track  depart- 
ment, reads : 

Rights  of  laborers. — Seniority  rights  of  laborers  as  such  will  be  restricted 
to  their  respective  gangs,  except  when  force  is  reduced  laborers  affected  may 
displace  only  laborers  with  less  seniority  rights  in  the  service  on  each  road- 
master’s  district. 

( a ) When  force  is  reduced  foremen  will  have  the  right,  before  displacing 
other  employees,  to  displace  only  foremen  with  the  least  seniority  rights  on 
their  respective  seniority  districts. 

(&)  Seniority  rights  of  track  foremen  will  be  restricted  to  each  superin- 
tendent’s division.  * * *. 

The  following  is  the  agreed  understanding  as  to  the  application  of 
rule  3 : 

Explanation  of  rule  3. — Seniority  begins  at  the  time  the  employee’s  pay 
starts.  Example : A man  is  employed  on  section  No.  1 for  the  first  time, 
January  1,  1915.  The  force  is  reduced  shortly  afterwards  on  this  section,  and 
there  is  a vacancy  on  section  No.  6 and  he  takes  this  vacancy.  He  becomes  the 
youngest  man  on  section  No.  6,  but  still  retains  the  seniority  from  January  1, 
1915.  He  may  make  several  other  changes  in  the  same  way,  being  in  con- 
tinuous service  until  the  present  time,  and  on  January  1,  1923,  he  would  have 
accumulated  eight  years’  seniority  on  the  roadmaster’s  district,  but  possibly 
only  six  or  seven  months  on  any  section.  If  a vacancy  subject  to  bulletin 
occurs  on  the  roadmaster’s  district,  such  as  a section  foreman,  and  this  man 
bids  on  same,  the  seniority  rating  he  would  have  for  this  vacancy  of  section 
foreman  would  be  from  the  time  he  originally  went  to  work  on  the  road- 
master’s district,  in  this  case  on  January  1,  1915,  or  eight  years. 

Explanation  of  rule  3 (6). — There  is  a vacancy  for  a section  foreman.  A 
section  foreman  on  another  section  wishes  to  make  the  change  and  bids  for 
this  job.  A laborer  also  bids  for  this  job.  If  the  foreman  is  competent,  he 
would  be  entitled  to  make  the  change.  This  would  create  a vacancy  in  his 
position,  and  the  section  laborer  could  then  be  assigned  to  the  job  left  by  the 
foreman  who  had  taken  the  other  job  on  bulletin  if  there  were  no  other  fore- 
men applying  for  the  job. 

The  last  sentence  in  the  explanation  of  rule  3 and  the  explanation 
of  rule  3 (b)  very  clearly  indicate  that  section  laborers  in  the  service 
were  to  be  given  the  right  to  bid  in  positions  of  section  foreman 
when  a vacancy  occurred  or  new  positions  were  created,  and  that 
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such  vacancies  were  subject  to  bulletin.  This  fact  is  further  em- 
phasized in  rules  13,  14,  16,  17,  and  18  of  Article  III,  said  article 
dealing  specifically  with  promotions. 

Rule  13.  Basis  of  promotion. — Promotions  shall  be  based  on  ability,  merit, 
and  seniority;  ability  and  merit  being  sufficient,  seniority  shall  prevail,  the 
management  to  be  the  judge. 

Rule  14.  Limits. — Employees  are  entitled  to  promotion  in  the  seniority  dis- 
trict of  the  subdepartment  over  which  their  seniority  rights  prevail. 

Rule  16.  Failing  to  qualify. — Employees  accepting  promotion  or  awarded 
bulletin  positions  shall  be  allowed  not  less  than  10  nor  more  than  60  days  in 
which  to  qualify,  the  management  to  be  the  judge,  and,  failing,  may  return  to 
their  former  positions  without  loss  of  seniority  rights. 

Rule  17.  Bulletin  notice. — New  positions  and  vacancies  shall  be  bulletined 
within  30  days  previous  to  or  following  the  dates  such  vacancies  occur. 

Rule  18.  How  made. — Promotions  to  new  positions  or  to  fill  vacancies  shall 
be  made  after  bulletin  notice  has  been  posted  for  a period  of  10  days  at  the 
headquarters  of  the  gang  or  gangs  in  the  subdepartment  of  employees  entitled 
to  consideration  in  filling  the  position,  during  which  time  employees  may  file 
their  application  with  the  officer  whose  name  appears  on  the  bulletin.  The 
appointment  will  be  made  before  the  expiration  of  30  days  from  the  date  the 
bulletin  is  posted,  and  the  name  of  the  employee  selected  shall  then  be  an- 
nounced. New  positions  and  vacancies  may  be  filled  temporarily  for  a period 
of  30  days  pending  permanent  assignment ; Copy  of  bulletined  notice  shall  be 
furnished  to  the  chairman  of  the  local  grievance  committee  and  general  chair- 
man and  to  all  employees  bidding  on  the  job. 

Decision. — Under  the  rules  in  effect  the  claim  of  the  employees  is 
denied. 


DECISION  NO.  3732.— DOCKET  4343 

Chicago,  III.,  June  17,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Alleged  violation  of  paragraph  (b)  of  rule  7 of  the 
agreement  in  assigning  a telegrapher  at  Yuma,  Ariz.,  and  HU  office 
at  Los  Angeles,  Calif.,  earlier  than  6 a.  m. 

Statement. — The  employees  contend  that  paragraph  (5),  rule  7, 
of  the  agreement  does  not  contemplate  or  intend  that  where  the  con- 
secutive shifts  are  worked  additional  shifts  will  be  assigned  to  com- 
mence work  after  12  midnight  and  before  6 a.  m. 

Paragraphs  (a)  and  (b)  of  rule  7 read: 

(n)  Regular  assignments  shall  have  a fixed  starting  time,  and  the  regular 
starting  time  shall  not  be  changed  without  at  least  36  hours’  notice  to  the  em- 
ployees affected. 

(&)  Where  three  consecutive  shifts  are  worked  covering  the  24-hour  period, 
no  shift  will  have  a starting  time  after  12  o’clock  midnight  and  before  6 a.  m. 

It  is  claimed  by  the  employees  that  telegraphers  who  have  worked 
these  positions  should  be  compensated  as  provided  for  by  the  over- 
time and  call  rules. 

The  carrier  takes  the  position  that  at  some  points  where  three  con- 
secutive shifts  are  worked  it  is  necessary  to  bring  additional  teleg- 
raphers on  duty  between  12  midnight  and  6 a.  m.,  and  states  that  it 
does  not  understand  that  rule  7 prohibits  assignments  as  described 
at  points  where  service  conditions  make  such  assignments  necessary. 

Decision. — The  position  of  the  employees  is  sustained. 
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DECISION  NO.  3733.— DOCKET  4223 

Chicago,  III.,  June  11,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Colorado  & Southern  Railway  Co. 

Question. — Is  it  permissible  to  use  an  employee  in  some  other  class 
of  service  to  relieve  engine  dispatchers  on  their  assigned  relief  day? 

Statement. — P.  Conway,  A.  D.  Lowe,  and  W.  M.  Erway,  engine 
dispatchers  at  Denver,  Colo.,  were  each  relieved  one  day  a week  in 
accordance  with  rule  64,  Article  VIII,  of  Decision  No.  1621  (IV, 
R.  L.  B.  116),  and  a Mr.  McCarthy,  who  at  the  time  was  working  in 
the  tool  room  at  Denver  shops,  was  used  as  relief  man.  Mr.  Mc- 
Carthy was  paid  at  pro  rata  rate  while  serving  in  the  positions  above 
mentioned. 

The  employees  contend  that  rule  64,  Article  VIII,  of  Decision  No. 
1621,  which  has  been  in  effect  on  the  Colorado  & Southern  Railway 
since  September  1, 1923,  does  not  permit  the  carrier  to  use  mechanical 
employees  or  employees  from,  some  other  craft  or  class  to  relieve  cler- 
ical employees  on  the  seventh  day  in  order  to  prevent  the  payment  of 
punitive  overtime. 

The  employees  claim  pay  for  the  days  relieved  by  Mr.  McCarthy. 

The  carrier  contends  that  it  has  complied  with  the  provisions  of 
rule  64,  Article  VIII,  of  Decision  No.  1621,  when  it  arranged  for 
Messrs.  Conway,  Lowe,  and  Erway,  engine  dispatchers  at  Denver, 
to  be  relieved  one  day  each  week,  and,  further,  that  there  was  no  vio- 
lation of  rule  64,  Article  VIII,  of  Decision  No.  1621,  or  any  rule  in 
the  clerks’  agreement,  when  arrangements  were  made  to  use  Mr. 
McCarthy,  who  at  the  time  was  working  in  the  tool  room  at  Denver 
shops  as  a relief  man. 

Decision. — No. 


DECISION  NO.  3734.— DOCKET  4227 
Chicago,  III.,  June  11,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Shall  the  seniority  of  J.  Keating  date  from  August 
8,  1919? 

Statement. — Mr.  Keating  entered  the  service  of  the  American 
Railway  Express  Co.  in  their  vehicle  department  August  8,  1919, 
and  has  been  in  the  service  continuously  since  that  time,  with  the 
exception  of  two  months  and  eight  days.  He  did  not  work  from 
January  1 to  March  9,  1923,  inclusive. 

Mr.  Keating  was  assaulted  on  January  1,  1923,  after  which  his 
condition  was  such  that  he  was  confined  in  a hospital  and  unable  to 
return  to  work  until  March  9.  He  did  not  immediately  notify  the 
express  company  that  he  was  unable  to  come  to  work,  but  as  soon 
as  he  was  in  a condition  to  do  so  he  notified  them,  and  his  position 
was  held  vacant  until  February  8,  1923.  On  that  date  the  position 
was  bulletined. 
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When  Mr.  Keating  returned  to  the  service  on  March  9 he  was 
allowed  a helper’s  position,  but  he  was  required  to  make  out  a new 
application  for  emplojunent,  and  consequently  the  1924  seniority 
roster  carried  his  seniority  as  dating  from  March  9,  1923. 

The  employees  contend  that  his  seniority  should  date  from  August 
8,  1919,  and  that  the  two  months  and  eight  days  he  was  out  of  the 
service  on  account  of  injury  is  not  sufficient  cause  to  form  a break 
in  his  continuous  seniority. 

Decision. — Yes. 


DECISION  NO.  3735.— DOCKET  4228 
Chicago,  III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  that  Miss  L.  E.  Barbee,  clerk,  St.  Joseph,  Mo., 
should  not  have  been  dismissed  in  force  reduction  and  a junior 
employee  retained. 

Statement . — The  evidence  shows  that  at  the  St.  Joseph  office  of 
the  American  Railway  Express  Co.  the  following  people  were  em- 
ployed : Miss  L.  E.  Barbee,  clerk,  employed  December  13,  1918 ; Miss 
Irma  Stephens,  clerk,  employed  October  1,  1914;  Mrs.  M.  A.  Hiatt, 
clerk-stenographer,  employed  April  11,  1921. 

On  September  15,  1923,  due  to  a decline  in  business,  a reduction 
in  force  occurred,  and  Miss  Barbee’s  services  were  discontinued. 

All  of  the  above-named  employees  were  shown  on  one  seniority 
roster,  and  it  is  the  contention  of  the  employees  that  Mrs.  Hiatt, 
being  the  youngest  of  the  three,  should  have  been  discontinued. 

The  carrier  contends  that  two  clerical  positions  and  one  steno- 
graphic position  were  maintained ; that  the  position  of  one  clerk  was 
discontinued;  and  that  the  junior  clerk — namely,  Miss  Barbee — was 
accordingly  laid  off. 

It  is  the  position  of  the  employees  that  Miss  Stephens  was  a quali- 
fied stenographer  and  that  the  work  could  have  been  arranged  to 
permit  the  retention  of  the  older  employee  had  the  carrier  so 
desired. 

The  carrier  takes  the  position  that  the  stenographic  position  was 
not  discontinued,  and  that  the  carrier  was,  therefore,  justified  in 
reducing  the  junior  clerk  when  the  clerical  position  was  discon- 
tinued. 

Decision. — Claim  sustained. 


DECISION  NO.  3736.— DOCKET  4229 

Chicago,  III.,  June  17,  1925 

Order  of  Railroad  Telegraphers  v.  New  York  Central  Railroad  Co.  (Buffalo 

and  East) 

Question. — Proper  basis  of  pay  for  Sunday  work  performed  by 
ticket  agent  at  Beacon,  N.  Y.,  Hudson  division,  New  York  Central 
Railroad. 
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Statement. — From  July  22  to  September  24,  1922,  the  Sunday  and 
week-day  assignments  of  the  ticket  agent  at  Beacon  were  as  fol- 
lows: Sundays  from  8 a.  m.  to  4 p.  m.,  week  days  from  5.20  a.  m. 
to  2.05  p.  m. 

The  Following  rules  are  quoted  from  the  schedule  in  effect  at 
that  time: 

Article  II.  Sunday  and  holiday  service. — ( a ) Time  worked  on  Sundays 
and  the  following  holidays : New  Year’s,  Washington’s  Birthday,  Decoration 
Day,  Fourth  of  July,  Labor  Day,  Thanksgiving,  and  Christmas  shall  be  paid 
for  at  the  pro  rata  hourly  rate  when  the  entire  number  of  hours  constituting 
the  regular  week-day  assignment  are  worked. 

(&)  When  notified  or  called  to  work  on  Sundays  and/or  the  above-specified 
holidays  a less  number  of  hours  than  constitute  a day’s  work  within  the 
limits  of  the  regular  week-day  assignment  employees  shall  be  paid  a minimum 
allowance  of  two  hours  at  overtime  rate  for  two  hours’  work  or  less  and  at 
the  pro  rata  hourly  rate  after  the  second  hour  of  each  tour  of  duty.  Time 
worked  before  or  after  the  limits  of  the  regular  week-day  assignment  shall  be 
paid  in  accordance  with  sections  (6)  and  (c),  Article  I. 

( Source,  Interpretation  3 to  Supplement  13  to  General  Order  No.  27. ) 

Sections  (b)  and  ( c ) of  Article  I read  as  follows: 

(&)  Except  as  otherwise  provided  in  these  rules,  time  in  excess  of  eight 
hours,  exclusive  of  meal  period,  on  any  day  will  be  considered  overtime  and 
paid  on  the  actual  minute  basis  at  the  pro  rata  rates  for  the  ninth  hour  and  at 
time  and  one-half  thereafter.  (Source,  rule  4 of  Decision  No.  757  (III, 
R.  L.  B.  156).) 

(c)  When  notified  or  called  to  work  outside  of  established  hours,  employees 
will  be  paid  a minimum  allowance  of  two  hours  at  overtime  rate.  (Source, 
Article  Y of  Supplement  13  to  General  Order  27.) 

A dispute  has  arisen  as  to  the  proper  application  of  the  above 
rules  to  the  Sunday  service. 

Decision. — The  Sunday  service  shall  be  paid  for  as  follows : F rom 
8 a.  m.  to  10  a.  m.,  2 hours  at  time  and  one-half;  from  10  a.  m.  to 
1.20  p.  m.,  8 hours  and  20  minutes  at  pro  rata  rate;  and  from  1.20 
p.  m.  to  4 p.  m.,  2 hours  and  40  minutes  at  time  and  one-half. 


DECISION  NO.  3737.— DOCKET  4230 

Chicago,  III.,  June  17,  1925 

Order  of  Railroad  Telegraphers  v.  New  York  Central  Railroad  Co.  (Buffalo 

and  East) 

Question. — Proper  basis  of  pay  for  Sunday  work  performed  by 
agent  at  Crestwood,  N.  Y. 

Statement. — Effective  April  25,  1924,  the  Sunday  and  week-day 
assignments  of  the  agent  at  Crestwood  were  as  follows:  Sundays 
from  6 a.  m.  to  2 p.  m.,  week  days  from  5 a.  m.  to  1 p.  m. 

The  following  rules  appear  in  the  schedule : 

Rule  9.  Sunday  and  holiday  work. — Employees  will  be  excused  from  Sunday 
and  holiday  duties  as  much  as  the  condition  of  business  will  permit. 

Time  worked  on  Sundays  and  the  following  holidays,  namely,  New  Year’s 
Day,  Washington’s  Birthday,  Decoration  Day,  Fourth  of  July,  Labor  Day, 
Thanksgiving  Day,  and  Christmas  (provided  when  any  of  the  above  holidays 
fall  on  Sunday,  the  day  observed  by  the  State,  Nation,  or  by  proclamation 
shall  be  considered  the  holiday),  shall  be  paid  for  at  the  regular  hourly  rate 
when  the  entire  number  of  hours  constituting  the  regular  week-day  assignment 
are  worked.  j 
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When  notified  or  called  to  work  on  Sundays  and  the  above-specified  holidays 
a less  number  of  hours  than  constitute  a day’s  work  within  the  limits  of  the 
regular  week-day  assignment,  employees  shall  be  paid  a minimum  allowance 
of  two  hours  at  overtime  rate  for  two  hours’  work  or  less,  and  at  the  regular 
hourly  rate  after  the  second  hour  of  each  tour  of  duty.  Time  worked  before 
or  after  the  limits  of  the  regular  week-day  assignment  shall  be  paid  for  in 
accordance  with  overtime  and  call  rule.  (Source,  Decision  No.  2025.) 

Rule  4.  Overtime. — Except  as  otherwise  provided,  time  worked  in  excess  of 
eight  hours,  exclusive  of  meal  period,  on  any  day  will  be  considered  overtime 
and  paid  on  the  actual  minute  basis  at  time  and  one-half  rate.  (Source,  Deci- 
sion No.  2025.) 

Rule  5.  Galls. — For  continuous  service  after  regular  working  hours  em- 
ployees will  be  paid  time  and  one-half  on  the  actual  minute  basis.  Employees 
shall  not  be  required  to  work  more  than  two  hours  without  being  permitted 
to  go  to  meals.  Time  taken  for  meals  will  not  terminate  the  continuous-service 
period  and  will  be  paid  for  up  to  30  minutes. 

Employees  notified  or  called  to  perform  work  not  continuous  with  the 
regular  work  period  will  be  allowed  a minimum  of  three  hours  for  two  hours’ 
work  or  less,  and  if  held  on  duty  in  excess  of  two  hours,  time  and  one-lialf 
will  be  allowed  on  the  minute  basis.  (Source,  Decision  No.  2025.) 

Dispute  has  arisen  as  to  the  proper  application  of  the  above- 
quoted  rules  to  the  Sunday  assignment. 

Decision. — The  Sunday  service  shall  be  paid  for  as  follows: 
6 a.  m.  to  8 a.  m.,  2 hours  at  time  and  one-half;  from  8 a.  m.  to  1 
p.  m.,  5 hours  at  pro  rata  rate;  and  from  1 p.  m.  to  2 p.  m.,  1 hour  at 
time  and  one-half. 


DECISION  NO.  3738. — DOCKET  4233 

Chicago,  III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  & Eastern  Illinois  Railway  Co. 

Question. — Claim  of  A.  D.  Pigg,  clerk,  for  two  days’  pay  while  ab- 
sent from  duty  attending  the  funeral  of  a relative. 

Decision. — Claim  denied. 


DECISION  NO.  3739.— DOCKET  4237 

Chicago,  III.,  June  17,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  Edward  Lawson,  stockman,  El  Dorado,  Ark., 
for  rate  of  pay  established  by  Interpretation  2 to  Decision  No.  147 
(IV,  R.  L.  B.  834). 

Statement. — It  is  shown  that  Mr.  Lawson,  formerly  employed  as 
oil  house  attendant  at  the  rate  of  36y2  cents  an  hour  at  El  Dorado, 
was  promoted  to  the  position  of  stockman  at  that  point  on  September 
1,  1922,  and  was  paid  the  rate  of  $60  a month  under  paragraph  (5), 
section  3,  Group  I,  Article  I,  of  Decision  No.  1074  (III,  R.  L.  B.  486). 

On  September  29,  1922,  a claim  was  filed  with  the  district  store- 
keeper asking  for  the  application  of  the  full  rate  of  $95.75  for  the 
position  on  the  basis  that  Mr.  Lawson’s  experience  entitled  him  to 
rate,  which  request  was  denied. 
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Mr.  Lawson  remained  on  the  position  of  stockman  from  September 
1,  1922,  until  'April  30,  1923,  at  which  time  he  resigned  from  the 
service,  it  being  alleged  that  the  salary  received  was  insufficient  to 
pay  his  expenses. 

The  employees  contend  that  paragraph  (£>),  section  3 of  Group  I, 
Article  I of  Decision  No.  1074,  does  not  apply  to  employees  pro- 
moted to  clerical  positions,  and  that  such  employees  should  be  rated 
under  paragraphs  (a)  and  (Z>),  section  2 of  Group  I,  Article  II  of 
that  decision,  in  accordance  with  the  term  of  experience  in  the  service 
from  which  promoted,  and  that  inasmuch  as  Mr.  Lawson  had  more 
than  two  years’  experience  in  the  position  from  which  promoted,  he 
should  have  been  paid  the  going  rate  of  the  position,  namely,  $95.75 
a month.  The  employees  contend  that  their  position  is  fully  sus- 
tained by  Interpretation  2 to  Decision  No.  147,  and  request  that  Mr. 
Lawson  now  be  paid  in  accordance  with  said  interpretation  and  re- 
imbursed for  the  difference  between  the  rate  received  and  the  full 
rate  of  the  position  between  September  1,  1922,  and  April  30,  1923, 
and  that  he  also  be  permitted  to  return  to  the  service  with  all  senior- 
ity rights  unimpaired. 

The  carrier  states  that  it  has  accepted  the  employees’  construction 
of  the  board’s  Interpretation  2 to  Decision  No.  147,  and  contends 
that  Mr.  Lawson  voluntarily  resigned  from  the  service  and  has 
thereby  canceled  any  rights  he  might  have  had  to  back  pay,  and  as 
he  ceased  to  be  an  employee  of  a common  carrier,  he  is  not,  there- 
fore, subject  to  the  transportation  act,  1920,  or  under  the  jurisdic- 
tion of  the  Railroad  Labor  Board. 

The  carrier  further  contends  that  it  was  agreed  between  its  repre- 
sentatives and  representatives  of  the  employees  that  this  particular 
claim  would  be  dropped  and  that  a case  mutually  disposed  of  by 
joint  action  should  not  be  brought  up  again,  but  should  be  con- 
sidered as  settled. 

Decision. — Edward  Lawson  shall  be  compensated  for  the  differ- 
ence in  the  rate  of  pay  actually  received  between  September  1,  1922, 
and  April  30,  1923,  and  the  full  rate  of  the  position  in  question,  as 
per  the  provisions  of  Interpretation  2 to  Decision  No.  147. 

The  request  for  reinstatement  to  his  former  position  is  denied. 


DECISION  NO.  3740.— DOCKET  4340 
Chicago , III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Protest  against  the  carrier’s  deducting  payments  made 
to  manager- wire  chiefs  and  telegraphers  at  K office,  Bakersfield, 
Calif.,  San  Joaquin  division,  account  of  failure  to  apply  Decision 
No.  1448  (III,  R.  L.  B.  1019),  covering  the  period  January  1,  1923, 
the  effective  date  of  Decision  No.  1448,  and  April  1,  1924,  when  the 
mistake  was  discovered. 

Statement. — The  employees  contend  that  the  carrier  is  not  justified 
in  deducting  the  sum  of  $15  a month  from  certain  employees  cover- 
ing the  period  mentioned,  and  that  amounts  already  deducted  should 
be  restored. 
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In  support  of  the  employees’  position,  Decision  No.  2310  (V,  R.  L. 
B.  291),  issued  March  26,  1924,  is  cited,  together  with  the  fact  that 
all  bulletins  covering  vacancies  that  were  bid  in  prior  to  April  1, 
1924,  carried  the  higher  rates  of  pay. 

The  carrier  states  that  for  some  unknown  reason  the  timekeeper 
did  not  make  proper  adjustment  of  rates  effective  January  1,  1923, 
under  Decision  No.  1448  at  K office,  Bakersfield,  resulting  in  over- 
payments from  that  date  until  April  1,  1924,  when  the  error  was 
found  by  the  traveling  time  inspector. 

0 'pinion. — Evidence  in  this  case  indicates  that  the  instructions  of 
the  superintendent  with  regard  to  the  application  of  Decision  No. 
1448  were  complied  with  as  they  affected  telegraph  service  other 
than  employees  in  the  general  telegraph  office  at  Bakersfield. 

It  is  the  opinion  of  the  board  that  it  is  reasonable  to  grant  to  the 
carrier  the  same  right  often  requested  and  granted  to  the  em- 
ployees, namely,  correction  of  errors  which  have  affected  time  pay- 
ments in  a manner  not  contemplated  by  the  rules. 

Decision. — The  carrier  is  within  its  rights  in  the  action  taken. 

DISSENTING  OPINION 

In  the  opinion  of  the  undersigned  this  case  is  for  all  practical 
purposes  identical  with  that  decided  in  question  (a).  Decision  No. 
2310  (Docket  1265),  issued  under  date  of  March  26,  1924,  the  ques- 
tion and  decision  reading: 

Question. — (a)  Was  the  Delaware,  Lackawanna  & Western  Railroad  Com- 
pany justified  in  deducting  its  claim  of  overpayment  for  the  period  extending 
from  September  1,  1918,  to  January  31,  1921,  inclusive,  from  the  monthly  pay 
of  Daniel  Shea,  bridge  operator,  Buffalo,  N.  Y .? 

Decision. — (u)  No.  Nothing  in  the  evidence  indicates  that  the  employee  in 
question  had  knowledge  that  he  was  improperly  rated  or  paid  under  the  pro- 
visions of  Supplement  8 to  General  Order  No.  27  until  the  carrier  raised  the 
question  on  or  about  February  14,  1921.  The  board,  however,  decides  that  the 
carrier  was  justified  in  making  correction  in  the  rate  of  pay  for  the  period 
subsequent  to  February  14,  1921.  (Supra.) 

The  following  is  a statement  made  by  and  on  behalf  of  the 
employees : 

In  our  submission  we  show  the  rates  in  effect  up  to  and  including  March  31, 
1924,  and  also  the  rates  after  the  April  1,  1924,  reduction  was  made  and  also 
show  the  loss  in  cents  per  hour  per  position  effective  that  date. 

All  bulletins  and  hours-of-service-assignment  circulars  issued  prior  to  April 
1,  1924,  show  the  older  higher  rates  as  the  proper  rates  in  effect  in  that  office 
and  were  the  rates  the  men  were  led  to  believe  they  would  receive  when  they 
bid  into  this  office,  and  the  applications  of  the  men  were  based  upon  the  infor- 
mation given  them  by  the  superintendent.  There  was  nothing  issued  by  the 
carrier  that  indicated  to  the  employees  that  the  rates  as  advertised  and  main- 
tained up  to  the  time  of  this  reduction  were  improper. 

After  the  reductions  were  made  April  1,  1924,  the  carrier  ordered  reduction  of 
$15  a month  in  the  checks  of  the  employees  affected,  as  a refund  to  the  carrier 
for  the  difference  between  the  rate  in  effect  prior  to  April  1,  1924,  and  the  rate 
put  into  effect  after  that  date,  from  January  1,  1923. 

The  principle  involved  in  this  case  is  fully  covered  by  the  board  in  Decision 
No.  2310  (Docket  1265),  March  26,  1924. 

There  are  six  employees  involved  in  this  case,  or  rather  there  are  six  em- 
ployees affected,  and  the  following  statement  shows  the  approximate  reduction 
or  refund  that  will  be  exacted  from  each  position : 

Position,  manager  first  wire  chief : rate  up  to  March  30,  1924,  $0.9725 : rate 
after  April  1,  1924.  $0.8525;  difference  per  hour,  $0.1200;  hours  January  1, 
1923,  to  March  30,  1924,  inclusive,  3,645 ; amount  involved,  $437.40. 
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Second  wire  chief,  rate  up  to  March  30,  1924,  $0.9150 ; rate  after  April  1, 
1924,  $0.8050;  difference  per  hour,  $0.1100;  hours,  January  1,  1923,  to  March 
30,  1924,  inclusive,  3,645 ; amount  involved,  $400.95. 

Third  wire  chief,  rate  up  to  March  30,  1924,  $0.9150 ; rate  after  April  1,  1924, 
$0.8050;  difference  per  hour,  $0.1100;  hours,  January  1,  1923,  to  March  30, 
1924,  inclusive,  3,645;  amount  involved,  $400.95. 

Telegraphers,  rate  up  to  March  30,  1924,  $0.8375 ; rate  after  April  1,  1924, 
$0.7800;  difference  per  hour,  $0.0575;  hours,  January  1,  1923,  to  March  30, 
1924,  inclusive,  3,645;  amount  involved,  $209.59. 

Telegraphers,  rate  up  to  March  30,  1924,  $0.8400;  rate  after  April  1,  1924, 
$0.7800;  difference  per  hour,  $0.0600;  hours,  January  1,  1923,  to  March  30,  1924, 
inclusive,  3,645 ; amount  involved,  $218.70. 

Telegraphers,  rate  up  to  March  30,  1924,  $0.8300;  rate  after  April  1,  1924, 
$0.7800;  difference  per  hour,  $0.0500;  hours,  January  1,  1923,  to  March  30, 
1924,  inclusive,  3,645 ; amount  involved,  $182.25. 

Total,  $1,849.94. 

We  maintain  that  the  adjustment  should  only  be  made  effective  as  of  April 
1,  1924,  that  the  employees  affected  should  not  be  required  to  make  the  refund 
expected  by  the  carrier,  and  that  they  should  now  be  reimbursed  for  such 
amounts  as  have  already  been  deducted. 

The  employees  directly  concerned  had  no  notice  or  knowledge 
that  their  rates  of  pay  were  to  be  reduced  until  on  or  about  April  1, 
1924.  Positions  becoming  vacant  were  bulletined  by  proper  official 
of  the  carrier,  setting  forth  the  rates  of  pay,  and  were  bid  in  by 
qualified  employees  under  the  conditions  set  forth  in  said  bulletins. 
If  error  was  made  it  is  one  for  which  the  carrier  is  wholly  respon- 
sible. The  employees  were  paid  a rate  that  had  been  in  effect  for 
several  years  and  no  deductions  should  be  made  from  wages  earned 
up  to  the  date  the  carrier  advised  the  employees  that  they  would 
receive  the  lower  rate. 

The  second  paragraph  of  the  opinion  leaves  the  inference  that  the 
employees  'have  been  the  sole  beneficiaries  of  decisions  affecting  the 
proper  application  of  the  board’s  decisions.  This  is  not  true,  and 
the  records  of  the  board  will  show  conclusively  that  thousands  of 
employees  have  suffered  losses  in  wages  to  the  extent  of  millions  of 
dollars  due  to  the  failure  of  certain  carriers  to  fairly  apply  decisions 
of  the  board. 

The  following  members  voted  in  favor  of  this  decision:  Messrs. 
Higgins,  Elliott,  Baker,  Grable,  Morrow,  and  Hanger.  Against: 
Messrs.  Wharton  and  McMenimen.  Absent : Mr.  Hooper. 

A.  O.  Wharton. 

W.  L.  McMenimen. 


DECISION  NO.  37 41. — DOCKET  4088 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Great  Northern  Railway  Co. 

Question . — Claim  of  IT  janitors  in  passenger  station  at  Minne- 
apolis, Minn.,  for  compensation  on  daily  basis  under  rule  87  of  the 
schedule,  retroactive  to  March  1,  1920. 

Statement. — The  employees  involved  in  this  dispute  are  classified 
as  janitors  and  cleaners  and  are  paid  on  the  monthly  basis. 

The  employees  contend  that  effective  March  1,  1920,  under  sched- 
ule rule  87,  which  became  effective  on  that  date,  the  rates  of  these 
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employees  should  have  been  converted  from  a monthly  to  a daily 
basis;  and  that  they  are  required  to  perform  continuous  and  not 
intermittent  service. 

The  carrier  contends  that  regardless  of  the  titles  by  which  posi- 
tions are  designated,  they  are  properly  paid  on  a monthly  basis 
under  rule  50  of  the  schedule  as  their  work  is  not  continuous.  The 
carrier  states  that  window  washers  are  excepted  from  the  provisions 
of  rule  1 of  the  agreement  with  the  clerks’  brotherhood ; that  four  of 
the  employees  involved  devote  a major  portion  of  their  time  to  wash- 
ing windows ; and  also,  that  the  two  attendants  in  the  men’s  waiting 
rooms  are  really  “personal  attendants”  and  are  not  covered  by  the 
agreement. 

Opinion. — All  evidence,  both  written  and  oral,  has  been  carefully 
considered,  and  it  is  apparent  that  sufficient  facts  as  to  the  nature 
of  service  performed  by  the  employees  and  as  to  the  continuity  of 
their  service  to  enable  the  board  to  intelligently  pass  upon  the  ques- 
tion presented,  has  not  been  submitted. 

Decision. — The  case  is  remanded  for  a joint  check  of  the  duties 
of  each  employee  involved  and  to  determine  to  what  extent  their 
work  is  continuous.  Conference  for  the  purpose  of  arranging  for 
such  a check  shall  be  held  on  or  before  July  15,  1925.  If,  after  de- 
termining the  facts  as  to  service  rendered,  the  classification  of  any  of 
the  positions  remains  in  dispute,  such  unadjusted  dispute  may  be 
resubmitted  to  the  board  in  a new  submission,  which  shall  contain 
a report  of  the  joint  check. 


DECISION  NO.  3742.— DOCKET  4154 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Should  I.  McIntosh,  operator,  be  allowed  one  day’s 
time  and  expenses  involved  when  not  permitted  to  displace  a younger 
extra  telegrapher  in  service,  as  per  paragraph  (<7),  article  2 of  the 
telegraphers’  agreement,  effective  March  16,  1922? 

Statement. — On  August  10,  1923,  Operator  McIntosh  was  in- 
structed to  go  to  Van  Horn,  Tex.,  and  relieve  the  operator  on  the 
third  trick,  beginning  at  12.01  a.  m.,  August  12.  He  requested  the 
chief  dispatcher  to  permit  him  to  displace  the  second  trick  operator 
at  Colorado,  a junior  employee,  who  at  that  time  had  been  on  the 
job  10  days,  or  would  have  been  at  midnight  of  that  date.  The  chief 
dispatcher,  however,  refused  to  grant  his  request  and  required  him 
to  go  to  Van  Horn  rather  than  displace  the  operator  at  Colorado. 
This  necessitated  his  traveling  343  miles  for  service  instead  of  82 
miles  and  caused  him  to  lose  one  day.  Paragraph  (g) , article  2,  of 
the  telegraphers’  agreement,  reads  as  follows : 

Senior  extra  employees  will  be  used  in  preference  to  junior  extra  employees ; 
provided,  however,  no  junior  extra  employee  shall  be  displaced'  by  the  senior 
extra  employee  until  the  junior  employee  has  held  the  job  on  which  he  is  then 
engaged  10  days. 

The  dispute  hinges  solely  upon  the  question  as  to  whether  the 
article  in  question  permits  a senior  operator  to  displace  a junior 
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operator  when  there  is  other  work  for  the  senior  operator  to  do,  as 
well  as  when  no  other  vacancies  exist. 

The  carrier  contends  that  on  the  division  in  question  the  under- 
standing has  prevailed  that  this  article  is  not  understood  to  permit  a 
senior  man  to  displace  a junior  man  so  long  as  there  is  employment 
elsewhere  for  the  senior  man,  but  that  on  other  divisions  it  has  been 
the  practice  to  permit  the  senior  man  to  displace  the  junior  man  after 
10  days,  even  though  there  is  a vacancy  elsewhere  for  the  senior  man. 
The  carrier  agrees  henceforth  to  agree  with  representatives  of  the 
employees  in  their  interpretation  of  the  rule,  but  does  not  agree  to 
pay  the  present  claim  in  the  light  of  past  practices. 

Decision. — The  claim  for  one  day’s  pay  for  I.  McIntosh,  operator, 
is  sustained. 

The  claim  for  payment  of  expenses  is  remanded  to  the  parties  for 
settlement  in  accordance  with  the  past  practice  in  regard  to  allow- 
ance of  expenses  to  extra  operators  in  similar  cases. 


DECISION  NO.  3743.— DOCKET  3964 

Chicago,  111.,  June  22,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
& North  Western  Railway  Co. 

Question. — Claim  of  W.  A.  Neider,  yardman,  Chadron,  Nebr., 
Black  Hills  division,  for  reinstatement  with  pay  for  all  time  lost. 
Decision. — Claim  denied. 


DECISION  NO.  3744.— DOCKET  4220 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Union  Pacific  Railroad  Co. 

Question. — Proper  classification  of  employees  in  the  information 
bureau,  Union  Station,  Omaha,  Nebr. 

Statement. — Under  rule  1 of  the  agreement  between  the  Brother- 
hood of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  and  the  Union  Pacific  Railroad  Co.,  the  em- 
ployees covered  thereby  are  classified  in  three  groups,  as  follows : 

(1)  Clerks. 

(2)  Other  office,  station  and  store  employees,  such  as  office  boys,  messengers, 
chore  boys,  train  announcers,  gatemen,  checkers,  baggage  and  parcel-room 
employees,  train  and  engine-crew  callers,  operators  of  office  or  station  equip- 
ment devices,  telephone  switchboard  operators,  elevator  operators,  and  office 
watchmen.  For  classification  purposes  this  will  not  include  employees  enumer- 
ated in  sections  1 and  3 of  this  rule,  nor  to  those  whose  duties  as  defined 
in  rule  2 should  be  properly  classified  as  clerks. 

(3)  Janitors  and  laborers  employed  in  and  around  offices,  stations,  store- 
houses, and  warehouses. 

Seniority  rosters  are  maintained  in  conformity  with  the  above 
grouping. 
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Bureau  of  information  attendants  employed  at  the  Union  Station, 
Omaha,  are  classified  in  Group  2. 

It  is  the  position  of  the  employees  that  the  duties  of  the  employees 
at  the  information  desk  are  practically  wholly  of  a clerical  nature 
and  should  be  classified  in  Group  1 to  permit  a proper  exercise  of 
seniority  to  class  1 positions  in  baggage  room  and  ticket  offices  to 
which  it  is  claimed  they  are  closely  allied,  and  for  which  positions 
their  knowledge  and  experience  as  information  clerks  materially 
assists  them. 

It  is  the  contention  of  the  carrier  that  the  rules  governing  the 
classification  have  been  followed  in  placing  the  employees  in  question 
on  the  seniority  roster  of  Group  2 ; that  the  employees  are  not  per- 
forming sufficient  clerical  work  to  be  classified  as  clerks,  and  that 
clerical  ability  is  not  necessary  to  qualify  on  these  positions. 

Opinion. — Rule  2 of  article  2 of  the  agreement  between  this  car- 
rier and  its  clerical  employees  defining  what  constitutes  a clerk, 
reads,  as  follows : 

Qualifications. — Employees  who  regularly  devote  not  less  than  four  hours 
per  day  to  the  writing  and  calculating  incident  to  keeping  records  and  ac- 
counts, writing  and  transcribing  letters,  bills,  reports,  statements  and  similar 
work,  and  to  the  operation  of  office  mechanical  equipment  and  devices  in 
connection  with  such  duties  and  work  shall  be  designated  as  clerks. 

The  above  definition  shall  not  be  construed  to  apply  to : 

(1)  Employees  engaged  in  asserting  tickets,  waybills,  etc.,  nor  to  employees 
operating  appliances  or  machines  for  perforating  and  addressing  envelopes, 
numbering  claims  or  other  papers,  adjusting  dictaphone  cylinders  and  work  of 
a like  nature ; nor  to  employees  gathering  or  delivering  mail  or  other  similar 
work  not  requiring  clerical  ability. 

(2)  Office  boys,  messengers,  and  chore  boys  or  to  other  employees  doing 
similar  work. 

(3)  Employees  performing  manual  work  not  requiring  clerical  ability. 

In  the  opinion  of  the  Railroad  Labor  Board  this  rule  should 
govern  in  determining  whether  or  not  the  employees  involved  in  this 
dispute  should  be  classified  as  clerks. 

Decision. — This  dispute  is  remanded  to  the  parties  at  interest  for 
the  purpose  of  making  a joint  check  of  the  duties  of  the  positions 
involved  in  order 1 to  determine  whether  or  not  they  should  be 
classified  as  clerks  under  rule  2 of  the  clerks’  agreement.  Parties 
shall  be  governed  by  the  result  of  the  check  in  classifying  the  posi- 
tions. 


DECISION  NO.  3745.— DOCKET  4053 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Pere  Marquette  Railway  Co. 

Question. — Claim  of  the  employees  that  the  reclassification  and 
reduction  in  rate  of  pay  of  position  of  operator-clerk,  Charlevoix, 
Mich.,  is  in  violation  of  the  telegraphers’  agreement. 

Statement. — Prior  to  June  1,  1922,  a position  of  operator-clerk 
was  maintained  in  the  freight  office  of  this  carrier  at  Charlevoix. 
The  freight  office  is  in  a separate  building  from  the  passenger  sta- 
tion. The  agent  at  Charlevoix  is  employed,  classified,  and  paid  as 


1100 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3746] 


an  agent-operator;  he  sells  tickets  and  does  the  ordinary  telegraph- 
ing, including  the  handling  of  train  orders  at  the  passenger  station. 
When  the  position  of  operator-clerk  at  the  freight  office  became 
vacant  on  or  about.  June  1,  1922,  the  carrier,  instead  of  bulletining 
and  filling  it  in  accordance  with  the  provisions  of  the  telegraphers’ 
agreement,  changed  the  classification  to  cashier  and  filled  it  by  the 
employment  of  a person  outside  of  the  agreement.  The  evidence 
submitted  indicates  that  there  has  been  only  a very  small  amount  of 
telegraphing  done  at  this  place  and  that  most  of  the  work  is  of  a 
strictly  clerical  character.  On  June  21,  1922,  the  telegraph  in- 
struments were  removed  from  the  freight  office.  After  filling  the 
vacancy  in  the  manner  described  above  the  carrier  changed  the  rate 
of  pay  of  the  position  from  55.75  cents  an  hour,  which  is  the  rate 
specified  in  its  agreement  with  the  telegraphers,  to  $3,995  a day. 

The  representatives  of  the  employees  contend  that  the  duties  of  the 
position  were  not  materially  changed  when  the  classification  was 
changed  and  the  rate  reduced. 

The  second  paragraph  of  article  12  of  the  agreement  between  this 
carrier  and  its  telegraphers  reads  as  follows : 

The  entering  of  employees  in  the  positions  occupied  in  the  service  or  chang- 
ing their  classification  or  work  shall  not  operate  to  establish  a less  favorable 
rate  of  pay  or  condition  of  employment  than  is  herein  established. 

The  concluding  paragraph  in  this  agreement  reads  as  follows : 

The  foregoing  rules  and  rates  of  pay  will  be  effective  from  October  1,  1918. 
Thirty  days’  notice  from  either  party  will  be  required  if  any  change  is  desired. 

The  carrier  contends  that  it  is  within  its  rights  in  discontinuing 
the  position  of  operator-clerk  and  creating  in  lieu  thereof  the  posi- 
tion of  cashier ; further,  that  the  rules  by  the  employees  do  not  apply, 
inasmuch  as  the  position  of  cashier  is  not  included  in  the  teleg- 
raphers’ schedule. 

Decision. — Claim  denied. 


DECISION  NO.  3746.— DOCKET  4071 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Michigan  Central  Railroad  Co. 

Question. — Dispute  relative  to  the  proper  application  of  rule  41 
of  the  agreement  of  July  1,  1922,  in  connection  with  seniority  rights 
of  M.  E.  Van  Sickle  in  the  baggage  room  at  Detroit,  Mich.,  after 
working  during  the  summer  at  Mackinac,  Mich.,  for  the  Arnold 
Transit  Co.,  and  claim  of  the  employees  affected  by  his  return  to 
service  at  Detroit  for  compensation  for  the  difference  in  pay  received. 

Statement. — For  several  years  it  has  been  the  custom  of  the  carrier 
to  send  an  employee  experienced  in  the  handling  of  baggage  to 
Mackinac  Island  during  the  summer  tourist  season  to  take  care  of 
and  handle  baggage  of  tourists  at  that  summer  resort.  The  request 
for  such  employee  comes  from  the  Arnold  Transit  Co.,  and  that  com- 
pany directly  compensates  the  employee  while  in  this  service.  The 
employee  who,  prior  to  the  year  1921,  had  been  assigned  to  this 
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service  was  physically  incapacitated  for  the  work  during  the  tourist 
season  of  that  year  and  also  during  the  tourist  seasons  of  1922  and 
1923,  and  Mr.  Van  Sickle,  who  was  ordinarily  employed  as  foreman 
in  the  baggage  room  at  Detroit,  was  assigned  to  this  work  during 
these  seasons.  During  the  season  of  1921  Mr.  Van  Sickle  was  absent 
from  his  regular  duties  for  a period  of  99  days.  The  committee 
representing  the  employees  protested  this  absence  but  later  withdrew 
its  protest,  due  to  the  fact,  as  is  stated  in  the  submission  of  the  em- 
ployees, that  it  had  itself  been  somewhat  remiss  in  its  duty  in  allow- 
ing his  position  to  be  temporarily  filled  .without  proper  bulletin. 

In  1922  a leave  of  absence  for  90  days  was  granted  to  this  em- 
ployee, and  his  position  at  Detroit  was  properly  bulletined  and  as- 
signment of  same  made  in  the  regular  way.  Upon  the  expiration  of 
the  90  days,  when  Mr.  Van  Sickle  did  not  return,  the  committee  made 
request  on  the  baggage  agent  to  bulletin  the  position.  This  request 
was  refused,  however,  and  Mr.  Van  Sickle  was  allowed  to  resume  it 
upon  his  return,  after  being  absent  126  days.  In  1923,  in  somewhat 
the  same  procedure,  Mr.  Van  Sickle  was  absent  from  his  regular 
position  for  129  days.  The  representatives  of  the  employees  claim 
that  the  carrier  is  in  error  in  allowing  Mr.  Van  Sickle  to  retain  his 
seniority  in  the  baggage  room  at  Detroit ; that  due  to  this  error  cer- 
tain employees  were  displaced  by  that  action  in  the  year  1922;  and 
that  they  should  be  compensated  for  the  difference  in  pay  suffered 
by  them  because  of  such  action.  They  claim  that  the  carrier  has 
violated  rule  41  of  their  agreement,  which  reads  as  follows : 

Rule  41.  (Agreed  upon  during  negotiations.)  Leave  of  absence. — Except 
for  physical  disability,  leave  of  absence  in  excess  of  90  days  shall  not  be 

granted. 

Arbitrary  refusal  of  a reasonable  amount  of  leave  of  absence,  when  it  can 
be  granted  without  detriment  to  the  service,  or  failure  to  promptly  handle 
cases  involving  serious  sickness  or  business  matters  of  urgent  importance  to 
the  employee,  is  contrary  to  that  spirit  of  harmony  which  should  be  promoted 
between  officers  and  employees,  and  such  refusals  may  be  handled  as  unjust 
treatment  under  these  rules. 

Failure  to  report  for  duty  at  expiration  of  leave  of  absence  will  be  taken 
as  employee’s  resignation  from  the  service,  except  when  failure  to  report 
on  time  is  the  result  of  delay  beyond  the  control  of  employee,  the  leave  will 
be  extended  to  include  such  delay.  Employees  elected  as  representatives  of 
employees  shall  be  considered  on  leave  of  absence  and  in  the  service  of  the 
railroad,  and  shall  retain  their  seniority  rank  and  rights  if  asserted  within 
30  days  after  release  from  excepted  employment. 

The  carrier  contends  that  it  is  to  its  own  interest  that  a capable 
employee  is  sent  to  perform  this  work  at  Mackinac  Island  during  the 
tourist  season,  and  explains  at  length  why  this  is  so.  It  holds  to 
the  position  that  an  employee  holding  a regular  position  at  one 
point  and  being  sent  to  another  point  under  the  directions  of  its 
officers  to  look  after  its  business  and  interests  at  such  other  point  is 
not  a leave  of  absence  in  the  sense  in  which  that  term  is  used  in 
rule  41.  While  acknowdedging  the  fact  that  Mr.  Van  Sickle  had 
applied  for  and  was  granted  a leave  of  absence,  it  contends  that  this 
was  a mere  matter  of  form  in  compliance  with  instructions  of  the 
operating  department  as  a protection  to  pension  records.  The  car- 
rier claims  that  the  first  paragraph  of  rule  41  was  not,  when  nego- 
tiated, intended  to,  nor  does  it  apply  where  an  employee  is  away 
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from  his  regular  position  performing  other  business  of  the  carrier 
at  another  point  and  when  such  absence  was  by  the  direction  of  the 
carrier  as  in  this  case. 

Decision . — Under  the  facts  and  circumstances  of  this  particular 
case,  the  claim  is  denied. 


DECISION  NO.  3747.— DOCKET  4076 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  T.  H.  Creekmer,  Princeton,  Ky.,  for  compen- 
sation for  10  hours  and  20  minutes’  deadhead  time  in  addition  to  the 
monthly  salary  of  the  run  he  deadheaded  to  relieve  during  May,  1923. 

Statement. — A messenger  assigned  to  a run  out  of  Dixon,  Ky.,  laid 
off  for  a month.  There  was  no  one  at  Dixon  to  fill  the  vacancy,  so 
Mr.  Creekmer,  employed  as  a platform-service  employee  at  Prince- 
ton, was  notified  to  deadhead  to  Dixon  and  fill  this  assignment  dur- 
ing the  mouth  that  the  regular  assigned  employee  was  on  leave  of 
absence.  Mr.  Creekmer  consumed  a day  in  deadheading  to  Dixon 
and  another  day  in  deadheading  back  to  Princeton  when  released. 

The  employees  contend  that  Mr.  Creekmer  is  entitled  to  pay  for 
the  hours  consumed  in  deadheading,  which  hours  were  entirely  out- 
side and  not  a part  of  this  regular  assignment. 

The  carrier  contends  that  Mr.  Creekmer  worked  the  full  assign- 
ment for  the  month  which  was  185  hours ; that  he  is  entitled  only  to 
the  monthly  salary  of  the  run  until  more  than  240  hours  have  been 
worked ; that  the  deadhead  hourage  added  to  the  hourage  of  the  run 
did  not  produce  any  overtime;  and  that  rule  65  of  the  agreement,  the 
only  rule  applicable  to  pay  for  deadhead  service,  reads,  in  part,  as 
follows : 

For  all  employees  in  train  service,  except  those  in  combination  service  as  de- 
fined in  rule  69,  240  hours  or  less  on  runs  in  regular  assignment  shall  con- 
stitute a basic  month’s  work.  Deadhead  hours,  properly  authorized,  will  be 
counted  as  service  hours.  * * * 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board,  rule  65  is 
not  applicable  in  this  case,  and  the  employees  should  be  compensated 
for  the  deadhead  time  claimed  in  addition  to  compensation  for  the 
regular  assignment. 

Decision. — Claim  sustained. 


DECISION  NO.  3748.— DOCKET  4087 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Anton  Rudi,  caller-baggageman,  La  Crosse, 
Wis.,  Madison  division,  for  the  caller’s  rate  of  pay  on  the  days  he  is 
assigned  to  relieve  the  baggageman  at  that  point. 
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Statement. — The  following  is  quoted  from  the  submission  : 

Statement  of  facts. — Mr.  Rudi  is  regularly  assigned  at  La  Crosse,  as  follows : 
Freight-house  caller,  5 days  a week;  station  baggageman,  1 day  a week. 

The  rate  of  pay  for  freight-house  caller  is  47  cents  an  hour,  and  the  rate 
for  baggageman  is  $3.70  a day. 

Employees'  position. — Rule  53  of  the  agreement  reads  as  follows : 

“Preservation  of  rates. — An  employee  temporarily  or  permanently  assigned 
to  a higher-rated  position  will  receive  the  higher  rate  while  occupying  such 
position ; an  employee  temporarily  assigned  to  a lower-rated  position  will  not 
have  his  rate  reduced. 

“A  ‘ temporary  assignment  ’ requires  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  irrespective  of  the 
presence  of  the  regular  employee.  Assisting  a higher-rated  employee,  due  to  a 
temporary  increase  in  the  volume  of  work,  does  not  constitute  a temporary 
assignment.” 

It  is  our  contention  that  since  Mr.  Rudi  is  regularly  classified  as  a freight- 
house  caller  and  paid  at  the  going  rate  of  that  position  for  five  days  in  each 
week,  his  assignment  to  do  baggage  work  on  the  sixth  day  of  each  week  comes 
within  the  meaning  of  being  temporarily  assigned  to  a lower-rated  position, 
and  he  therefore  should  be  compensated  at  the  caller’s  rate  of  pay  for  work 
done  at  La  Crosse’s  baggage  room. 

Carrier's  position. — It  is  the  position  of  the  carrier  that  Mr.  Rudi  being 
regularly  assigned  to  work  as  a baggageman  one  day  a week,  such  assignment 
can  not  be  considered  as  temporary,  and  such  being  the  case  the  provisions  of 
rule  53  of  the  current  agreement,  as  quoted  in  the  employees’  position,  are  not 
applicable. 

Opinion. — At  the  oral  hearing  conducted  in  connection  with  this 
case  it  was  developed  that  prior  to  his  assignment  to  work  one  day 
each  week  as  baggageman,  Mr.  Rudi  was  assigned  exclusively  as 
freight-house  caller  on  six  days  each  week  and  that  his  wage  was 
reduc  d by  reason  of  assignment  at  the  baggageman’s  rate  of  pay  on 
one  day  each  week.  The  board,  therefore,  does  not  consider  the  as- 
signment of  Mr.  Rudi  as  that  of  a relief  clerk,  but  feels  that  his 
regular  assignment  is  that  of  freight-house  caller,  and  that  while 
the  carrier  has  the  right  to  assign  liim  to  relieve  the  baggageman 
on  one  day  of  each  week,  as  was  done  under  the  provisions  of  rule 
53  of  agreement,  Mr.  Rudi  should  not  have  been  taken  off  his  regular 
assignment  and  required  to  fill  a lower-rated  position  on  one  day 
each  week. 

Decision. — Anton  Rudi  shall  be  compensated  for  the  wage  loss 
sustained  since  August  16,  1923,  by  reason  of  his  having  been  paid 
the  baggageman’s  rate  on  one  day  each  week  instead  of  the  rate  of 
freight-house  caller. 


DECISION  NO.  3749.— DOCKET  4091 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Michigan  Central  Railroad  Co. 

Question. — Request  for  the  reinstatement  of  W.  E.  Petty,  relief 
foreman,  baggage  room,  Detroit,  Mich.,  with  seniority  unimpaired 
and  compensation  for  wage  loss  sustained  since  December  21,  1923. 

Decision. — Based  on  the  evidence  submitted,  the  request  of  the 
employees  i^  denied. 
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DECISION  NO.  3750.— DOCKET  4117 


Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  a vacancy  in  the  position 
of  janitor,  Iowa  City,  Iowa,  was  not  bulletined  in  conformity  with 
the  rules. 

Statement. — The  evidence  shows  that  for  many  years  the  carrier 
has  maintained  the  position  of  night  janitor  at  Iowa  City,  and  that 
it  had  been  customary  for  section  men  to  clean  platforms,  depot 
floors,  windows,  toilets,  etc.,  in  and  about  the  station  during  the  day. 

The  carrier  states  that  the  amount  of  work  gradually  increased 
from  month  to  month  making  it  necessary  to  assign  an  employee  to 
this  service,  a section  laborer  being  assigned  to  the  position.  On 
September  8,  1922,  the  employee  was  retired  and  another  section 
laborer  assigned  to  the  position. 

The  employees  filed  complaint  on  the  basis  that  the  position  was 
that  of  janitor,  coming  under  the  provisions  of  the  clerks’  agreement, 
and  that  it  should  have  been  bulletined  in  conformity  with  the  rules. 

After  conference  with  the  clerks’  committee,  the  carrier  agreed  to 
change  the  pay-roll  classification  of  the  position  to  janitor,  which 
change  was  made  effective  December  6,  1922. 

The  carrier  takes  the  position  that  it  did  not  violate  the  provi- 
sions of  the  clerks’  schedule  in  awarding  the  position  to  a section 
laborer  on  September  8,  1922,  and  that  it  was  not  obligated  to  bul- 
letin the  position  when  the  pay-roll  designation  was  changed  on 
December  6,  1922,  quoting  rule  -29  of  the  agreement  in  support  of 
its  position.  Eule  29  reads  as  follows : 

Seniority  when  position  is  reclassified. — When  a position  or  assignment  or 
another  class  or  branch  of  service  not  previously  covered  by  this  agreement  is 
reclassified,  and  the  position  is  placed  under  the  rules  of  this  agreement,  the 
employee  in  such  position  on  the  date  of  change  may,  if  he  so  desires,  remain 
in  the  assignment.  In  reduction  of  force  such  employee  shall  have  the  right 
to  hold  that  position  on  the  basis  of  the  seniority  that  he  held  in  former 
class  combined  with  the  seniority  that  has  accrued  in  the  position  after  trans- 
fer to  this  agreement. 

In  making  application  for  new  positions  or  vacancies,  only  such  seniority 
as  has  accrued  from  date  of  transfer  to  this  agreement  will  be  considered. 

Decision. — Based  upon  the  circumstances  in  this  particular  case, 
the  claim  of  the  employees  is  denied. 


DECISION  NO.  3751.— DOCKET  4119 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Eequest  for  reinstatement  with  full  seniority  rights 
and  pay  for  all  time  lost  by  Claude  L.  Olson,  M.  C.  B.  clerk,  Iowa 
Falls,  Iowa,  who  was  dismissed  from  the  service. 
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Decision . — The  Railroad  Labor  Board  decides  that  Claude  L. 
Olson  shall  be  compensated  for  time  lost  between  the  date  dismissed 
and  the  date  on  which  investigation  was  held,  less  seven  days 
specified  in  rule  34  of  the  agreement. 

The  request  for  reinstatement  is  denied. 


DECISION  NO.  3752.— DOCKET  4125 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  S.  J.  Woolsey  should  be 
allowed  continuous  time  for  lay-over  at  Sapulpa,  Okla.,  on  October 
18,  1923,  owing  to  inability  to  proceed  on  account  of  high  water. 

Statement. — Mr.  Woolsey  is  regularly  employed  on  a train-service 
run  on  u Frisco  ” trains  between  St.  Louis  and  Oklahoma  City,  Okla. 
On  October  18,  1923,  he  left  St.  Louis  on  his  regular  assignment  and 
on  account  of  high  water  his  run  was  stopped  at  Sapulpa,  he  being 
unable  to  proceed  beyond  that  point.  He  was  relieved  at  Sapulpa 
at  8.45  a.  m.,  and  returned  to  St.  Louis  on  train  No.  10,  leaving 
Sapulpa  at  5 p.  m. 

In  the  calculation  of  the  messenger’s  running  time,  he  received  no 
credit  for  the  lay-over  at  Sapulpa,  credit  being  allowed  only  for 
time  actually  engaged  in  train  service.  No  deduction  was  made  from 
his  monthly  pay,  but  he  received  no  credit  for  time  spent  at  Sa- 
pulpa from  the  time  relieved  until  leaving  on  return  trip  to  St. 
Louis. 

The  employees  contend  that  the  time  spent  by  Mr.  Woolsey  was 
continuous  and  should  have  been  so  credited  to  his  monthly  hour- 
age;  that  St.  Louis  and  Oklahoma  City  are  the  terminals  on  this 
run;  and  that  the  run  was  so  established  and  bid  in  by  the  employ- 
ees occupying  it. 

The  employees  contend  further  that  it  was  in  violation  of  rule 
67  of  the  clerks’  agreement  to  release  this  employee  at  Sapulpa, 
and  claim  that  he  should  be  allowed  continuous  time  for  the  time 
spent  at  that  point.  Rule  67  referred  to  reads  as  follows : 

Relief  account  delay. — Train-service  employees  delayed  en  route  may  be 
relieved  from  duty.  If  relieved,  instructions  will  be  given  to  proceed  to 
terminal  where  services  are  next  required  and  all  time  will  be  counted  as 
continuous  service  till  arrival  at  such  designated  terminal. 

The  carrier  admits  that  Sapulpa  is  not  one  of  the  usual  or  cus- 
tomary terminals  of  this  run,  but  contends  that  the  rule  was  not 
intended  to  apply  to  employees’  regular  terminals  which,  by  nature 
of  things,  are  not  available  in  case  of  emergency,  such  as  arose  in 
this  case ; that  rule  67  was  written  for  the  purpose  of  requiring  the 
carrier  to  avail  itself  of  the  services  of  messengers  whose  runs  were 
interrupted,  which  it  is  claimed  was  done  in  this  case;  and  further, 
that  the  employee  in  question  was  not  “signed  out”  between  ter- 
minals, his  pay  being  continuous;  that  what  actually  happened  was 
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that  he  performed  only  a portion  of  the  service  for  which  paid,  and 
that  there  is  nothing  in  this  rule  which  requires  it  to  allow  em- 
ployees credit  for  time  off  duty  awaiting  the  arrival  of  train. 
Decision. — The  claim  of  the  employees  is  denied. 


DECISION  NO.  3753.— DOCKET  4139 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Miss  H.  M.  Gamble  is 
entitled  to  the  bill  clerk’s  position  at  the  depot  office,  Fort  Dodge, 
Iowa,  which  is  filled  by  a junior  employee. 

Statement. — Miss  Gamble  has  been  employed  at  Fort  Dodge  as  a 
stenographer.  Her  position  was  abolished  June  30,  1924,  and  she 
applied  for  the  bill  clerk’s  position  at  the  depot  office,  which  was 
filled  by  an  employee  junior  to  her. 

Miss  Gamble  was  denied  this  position,  it  being  claimed  by  the 
carrier  that  the  position  was  unfit  for  a lady. 

It  is  the  contention  of  the  employees  that  Miss  Gamble  is  quali- 
fied to  fill  the  position  of  bill  clerk  at  Fort  Dodge.  Her  ability  to 
do  so  has  not  been  questioned,  but  her  fitness,  as  a lady,  to  perform 
all  of  the  duties  has  been  made  an  issue  by  the  carrier. 

The  carrier  states  that  Miss  Gamble  had  been  employed  as  a ste- 
nographer in  the  city  office  and  upon  that  position  being  abolished 
she  sought  to  displace  a bill  clerk  at  the  depot,  which  position  was 
denied  her  on  the  ground  that  she  did  not  have  sufficient  fitness 
and  ability  to  perform  the  duties  of  the  bill  clerk’s  position. 

Decision. — Based  on  the  evidence  presented  in  this  case,  the  claim 
of  the  employees  is  denied. 


DECISION  NO.  3754.— DOCKET  4143 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Bequest  of  the  employees  that  J.  K.  Turner,  messenger 
helper,  Missouri-Kansas-Texas  lines,  Kansas  City-Denison  route, 
be  reimbursed  for  time  lost  account  suspension. 

Decision. — Bequest  denied. 


DECISION  NO.  3755.— DOCKET  4153 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  that  A.  H.  Tate,  extra  agent-telegrapher,  should 
have  been  permitted  to  relieve  the  agent  at  Loraine,  Tex.,  who  had 
been  granted  30  to  90  days’  leave  of  absence,  instead  of  J.  C.  Cald- 
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well,  regularly  assigned  as  second-trick  telegrapher  at  Colorado, 
Tex.,  and  that  Mr..  Tate  should  be  allowed  the  difference  in  compen- 
sation. 

Statement. — Beginning  June  8,  1923,  the  regular  agent  at  Loraine, 
Rio  Grande  division,  was  on  an  extended  leave  of  absence  on  ac- 
count of  illness.  Mr.  Tate,  the  oldest  extra  telegrapher,  requested 
that  he  be  placed  in  the  temporary  vacancy.  Mr.  Caldwell,  at  that 
time  regularly  assigned  as  telegrapher  at  Colorado,  also  made  appli- 
cation for  the  vacancy,  and  it  was  given  him. 

Representatives  of  the  employees  claim  that  extra  work  belongs  to 
extra  employees  and  that  in  view  of  the  fact  that  Operator  Caldwell 
was  a regularly  assigned  telegrapher  at  Colorado  he  should  not  have 
been  assigned  to  Loraine  as  long  as  Mr.  Tate,  extra  telegrapher- 
agent,  was  fully  competent  to  fill  the  position,  which  was  not  denied 
by  the  superintendent  of  the  division.  The  employees  claim  that  Mr. 
Tate  should  be  compensated  for  any  time  lost  during  the  period  that 
Mr.  Caldwell  was  assigned  at  Loraine,  and  for  any  differentials  in 
rates  per  hour  at  points  worked  which  were  lesser  rates  than  the  ap- 
plication at  Loraine,  including  Western  Union  and  express  com- 
missions at  Loraine,  in  the  period  Mr.  Caldwell  worked  there,  which, 
in  the  aggregate,  total  $342.59. 

The  carrier  contends  that  Mr.  Tate  was  not  considered  qualified  to 
fill  the  position  of  agent  at  Loraine  by  reason  of  his  limited  expe- 
rience, and  cite  in  defense  of  its  position  article  2 (a)  of  its  agree- 
ment with  telegraphers,  which  reads  as  follows : 

Seniority  and  promotion. — Employees  will  be  regarded  in  line  of  promotion 
and  advancement  dependent  upon  faithful  discharge  of  duty  and  capacity  for 
increased  responsibility.  Where  these,  in  the  judgment  of  the  company,  are 
sufficient,  seniority  will  have  preference.  An  employee  making  application  for 
a vacancy  or  newly  created  position  to  which  his  seniority  entitles  him,  will,  if 
not  assigned  to  such  position,  be  given  the  reason  in  writing,  if  requested. 

Decision. — The  claim  of  the  employees  is  denied. 


DECISION  NO.  3756.— DOCKET  4200 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  J.  J.  McGregor,  New  York  regional  account- 
ing department,  for  assignment  to  position  held  by  junior  employee. 

Statement. — Mr.  McGregor  has  been  employed  continuously  by  the 
American  Railway  Express  Co.  in  its  regional  accounting  depart- 
ment at  New  York  since  April  14,  1919.  He  was  notified  on  June  7, 
1923,  that  his  position  was  to  be  abolished  two  days  later  and  asked 
if  he  desired  to  exercise  his  seniority.  He  wished  to  bid  in  another 
position  which  was  held  by  an  employee  whose  seniority  in  this  dis- 
trict dated  from  February  24,  1923.  This  position  paid  the  same 
rate  as  that  which  had  been  held  by  him,  but  he  was  told  that  he 
could  not  displace  the  junior  employee  because  he  did  not  possess 
sufficient  fitness  and  ability.  There  was  another  position  which  was 
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to  be  abolished  later  which  paid  a lower  rate  than  he  had  formerly 
been  receiving,  and  he  was  offered  this  position,  which  he  accepted. 

The  employees  contend  that  Mr.  McGregor  does  possess  sufficient 
fitness  and  ability  to  hold  the  position  he  desires ; that  the  condition 
existing  was  not  created  by  him;  and  that  the  exercise  of  seniority 
under  rules  is  predicated  upon  the  sole  principle  to  give  senior  em- 
ployees preference  when  they  are  sufficiently  fit  to  perform  the 
duties  of  the  position. 

Rule  24  of  the  agreement  between  the  employees  and  the  carrier, 
upon  which  the  claim  of  the  employees  is  based,  is  herewith  quoted. 

Positions  abolished. — Employees  whose  positions  are  abolished  may  exercise 
their  seniority  rights  over  junior  employees.  Other  employees  affected  may 
exercise  their  seniority  in  the  same  manner. 

The  carrier  contends  that  in  order  to  efficiently  perform  the  duties 
of  the  position  sought  by  Mr.  McGregor  an  employee  must  have 
experience  peculiar  to  the  work  involved  therein.  The  occupant  of 
this  position  had  been  in  the  service  of  what  is  now  the  Southeastern 
Express  Co.  for  approximately  30  years  and  is  thoroughly  familiar 
with  the  duties  of  same,  which  requires  familiarity  with  junction, 
or  common,  points  of  the  American  Railway  Express  Co.  and  the 
Southeastern  Express  Co.  The  carrier  has  introduced  evidence  of 
tests  to  which  Mr.  McGregor  has  been  subjected  in  its  endeavor  to 
prove  that  he  was  not  efficient  even  in  other  positions  to  which  he 
has  been  assigned.  In  the  hearing  of  the  dispute  a representative 
of  the  carrier  made  the  statement  that  an  examination  for  the  very 
position  to  which  Mr.  McGregor  claims  he  is  entitled  was  held 
subsequent  to  the  filing  of  this  dispute  and  that  Mr.  McGregor  failed 
therein. 

Decision. — Claim  denied. 


DECISION  NO.  3757.— DOCKET  4256 

Chicago , III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  The  Nashville,  Chattanooga  & St.  Louis 

Railway 

Question. — Claim  of  the  employees  that  A.  Nunnally  should  be  re- 
instated to  the  position  of  agent  at  Hollow  Rock,  Tenn.,  with  sen- 
iority unimpaired  and  compensation  for  the  wage  loss  sustained 
since  March  27,  1924. 

Opinion. — In  the  case  here  being  considered  it  appears  that  cer- 
tain irregularities  did  exist  which  the  carrier  was  justified  in  taking 
into  account. 

Decision. — Claim  of  employees  denied. 


DECISION  NO.  3758.— DOCKET  4258 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  Joseph  P.  Wehling  should 
be  assigned  to  the  position  of  assistant  shop  timekeeper  in  the  sub- 
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district  accounting  and  timekeeping  office  at  El  Reno,  Okla.,  and  re- 
imbursed for  the  wage  loss  sustained  by  him  on  account  of  not  hav- 
ing been  permitted  to  take  the  position  on  October  1,  1923. 

Statement. — The  employees  state  that  Mr.  Wehling,  whose  sen- 
iority dates  from  October  15,  1917,  was  assigned  to  the  position  of 
shop  timekeeper  in  the  superintendent’s  office  on  the  Oklahoma  divi- 
sion on  April  16, 1920,  and  worked  as  shop  timekeeper  and  head  shop 
timekeeper  until  October  1,  1923,  at  which  time  the  accounting  and 
timekeeping  force  on  the  Oklahoma  division  and  Indian  Territory- 
Pan  Handle  division  were  consolidated  and  transferred  from  the 
operating  to  the  accounting  department.  On  the  day  this  transfer 
was  made  the  accounting  officials  notified  Mr.  Wehling  that  his  serv- 
ices were  no  longer  required  as  shop  timekeeper  and  that  he  should 
use  his  seniority  to  locate  a position  in  the  operating  department. 

The  employees  contend  that  under  rule  28  of  the  agreement  Mr. 
Wehling  was  entitled  to  the  position  of  assistant  shop  timekeeper 
and  if  he  was  removed  from  that  position  on  account  of  inability  to 
handle  the  work  he  should  have  been  given  an  investigation  under 
rule  34  of  the  agreement. 

Rules  28  and  34  of  the  agreement  read  as  follows : 

Rule  28.  Consolidations. — When,  for  any  reason,  two  or  more  offices,  de- 
partments, seniority  districts  or  parts  thereof  are  consolidated,  employees  af- 
fected will  have  prior  rights  to  corresponding  positions  in  the  consolidated 
office  or  department.  After  such  rights  have  been  exercised,  these  rules  will 
govern.  No  employee  will  be  displaced  from  his  present  position  on  account 
of  the  execution  of  this  agreement. 

Rule  34.  Advice  of  discipline  and  investigation. — An  employee  who  has  been 
in  the  service  60  days  or  more,  or  whose  application  has  been  approved,  shall 
not  be  disciplined  or  dismissed  without  an  investigation,  at  which  investiga- 
tion he  may  be  represented  by  an  employee  of  his  choice.  He  may,  however, 
be  held  out  of  service  pending  such  investigation,  and  he  shall  be  immediately 
apprised  in  writing  of  the  precise  charge  against  him.  The  investigation  shall 
be  held  within  seven  days  from  the  date  when  charged  with  the  offense,  or 
held  out  of  service.  * * * 

The  employees  request  that  Mr.  Wehling  be  assigned  to  the  posi- 
tion of  assistant  shop  timekeeper  in  the  subdistrict  accounting  and 
timekeeping  office  at  El  Reno,  and  reimbursed  for  the  wage  loss  sus- 
tained by  him  on  account  of  not  having  been  permitted  to  take  the 
position  on  October  1,  1923. 

The  carrier  contends  that  Mr.  Wehling  did  not  have  the  necessary 
ability  to  properly  fill  the  duties  of  the  position  established  in  the 
new  accounting  and  timekeeping  office  and  as  his  seniority  was  in 
the  operating  department  it  was  proper  that  he  should  place  himself 
by  bumping  into  a position  which  he  was  capable  of  filling. 

Decision. — The  carrier  violated  the  provisions  of  rule  28  of  the 
agreement  by  not  assigning  Joseph  P.  Wehling  to  the  position  of 
assistant  shop  timekeeper  and,  therefore,  the  claim  of  the  employees 
is  sustained. 


DECISION  NO.  3759.— DOCKET  4260 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Great  Northern  Raijway  Co. 

Question. — Claim  of  the  employees  that  William  Sheeley,  tower- 
man,  should  be  paid  for  all  time  lost  as  a result  of  being  displaced 
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by  W.  H.  Harris,  towerman,  from  December  9,  1922,  to  April  1,  1923, 
exclusive  of  the  time  he  was  on  leave  of  absence  from  January  12, 
1923,  to  February  27,  1923,  inclusive. 

Statement. — The  employees  state  that  on  December  8,  1922,  the 
position  of  towerman  held  by  Mr.  Harris  at  Allouez  tower  was  abol- 
ished. He  called  at  the  chief  train  dispatcher’s  office  and  requested 
to  be  advised  whom  he  could  displace  and  was  informed  he  could 
displace  second-trick  toAverman  William  Sheeley  at  Carlton  tower, 
which  he  did  on  December  9,  1922.  The  employees  also  state  that 
Mr.  Harris  entered  the  service  of  the  carrier  on  July  11,  1917,  and 
that  Mr.  Sheeley  entered  the  service  on  January  12,  1918. 

The  employees  contend  that  Mr.  Harris  should  not  have  been  per- 
mitted to  displace  Mr.  Sheeley  under  the  provisions  of  Article  VII 
(c)  of  the  agreement,  as. the  latter  employee  had  more  than  three 
years’  seniority,  the  rule  referred  to  reading  as  follows: 

In  the  event  of  a reduction  of  force  in  positions  covered  by  this  schedule,  the 
incumbents  of  the  positions  abolished,  or  an  employee  displaced  as  a result  of 
a position  being-  abolished,  will  have  the  right  to  any  position  covered  by  this 
schedule  on  their  seniority  division  which  they  are  competent  to  fill,  and  the 
incumbent  thereof  is  their  junior  in  the  service,  provided,  in  doing  so,  they 
Avill  not  displace  any  employee  who  has  more  than  three  years’  seniority. 

The  employees  claim  that  Mr.  Sheeley  should  be  paid  for  all  time 
lost  from  December  9,  1922,  on  which  date  he  Avas  displaced  by  Mr. 
Harris,  to  April  1,  1923,  on  Avhich  date  Mr.  Sheeley  was  returned  to 
his  former  position  at  Carlton  tower,  such  back  pay  to  exclude  the 
time  he  Avas  on  leaA^e  of  absence  at  his  personal  request  from  January 
12,  1923,  to  February  27,  1923,  inclusive. 

The  carrier  states  that  Towerman  Sheeley  was  displaced  in  ac- 
cordance Avith  the  practice  that  obtained  for  many  years  and  which 
was  in  existence  before  there  was  any  rule  to  cover  it.  This  is  the 
first  time  there  has  been  any  complaint  made  so  far  as  towermen 
are  concerned.  When  Mr.  Sheeley  called  at  the  chief  dispatcher’s 
office  on  December  11  and  12,  1922,  he  was  told  to  go  to  Schley  tower 
and  relieve  the  towerman  who  was  sick  or  to  go  to  Central  Avenue 
where  there  was  a Aracancy,  but  he  declined  to  take  either  of  these 
positions. 

Decision. — The  Railroad  Labor  Board  sustains  the  claim  of  the 
employees. 


DECISION  NO.  37 60. — DOCKET  4262 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Cincinnati,  Indianapolis  & Western  Rail- 
road Co. 

Question. — Claim  of  the  employees  that  the  rates  of  pay  of  the 
two  telegraph  towermen  at  Coal  Bluff,  Ind.,  should  be  restored  to 
67^2  cents  an  hour  retroactive  to  May  1,  1922,  on  which  date  they 
were  arbitrarily  reduced  to  54:1/^  cents  an  hour. 

Statement. — The  employees  state  that  the  part  of  the  railroad  on 
which  these  positions  are  located  formerly  belonged  to  the  Chicago 
& Eastern  Illinois  Railway  Co.  and  were  included  in  the  teleg- 
raphers’ wage  schedule  on  that  road;  the  rates  for  the  positions 
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were  negotiated  by  a committee  of  telegraphers  with  the  management 
of  the  Chicago  & Eastern  Illinois  Kailway  Co.  and  were  increased 
and  decreased  as  provided  by  wage  orders  of  the  United  States 
Kailroad  Administration  and  decisions  of  the  United  States  Kail- 
road  Labor  Board.  This  branch  line  was  unprofitable  to  the  Chicago 
& Eastern  Illinois  Kailway  Co.,  and  request  was  made  of  the  com- 
mission by  that  carrier  to  discontinue  the  operation  thereof.  On 
January  1,  1922,  the  Cincinnati,  Indianapolis  & Western  Kailroad 
Co.  agreed  to  take  it  over  and  operate  it  to  Brazil.  The  positions 
in  question  were  located  on  the  section  of  the  line  that  was  taken 
over  by  the  Chicago,  Indianapolis  & Western  Kailroad  Co.  and  the 
rate  of  pay  for  the  positions  was  67 % cents  an  hour.  On  July 
22,  1922,  this  section  of  the  railroad  was  purchased  by  the  Cin- 
cinnati, Indianapolis  & Western  Kailroad  Co. 

The  employees  also  state  that  on  May  1,  1922,  the  committee  rep- 
resenting the  telegraphers  negotiated  an  agreement  with  the  Chicago, 
Indianapolis  & Western  Kailroad  Co.  covering  rules  only  and  ^n 
understanding  was  had  to  continue  in  effect  the  rates  of  pay  estab- 
lished by  Decision  No.  147  (II,  K.  L.  B.  133),  and  if  the  carrier 
decided  to  purchase  the  property  the  agreement  between  the  Cin- 
cinnati, Indianapolis  & Western  Kailroad  Co.  and  the  telegraphers 
would  be  extended  to  cover  the  newly  acquired  property.  The  rate 
of  67 y2  cents  an  hour  was  paid  by  the  Cincinnati,  Indianapolis 
& Western  Kailroad  Co.  until  May  7,  1923,  when  the  employees 
were  notified  that  the  rate  would  be  reduced  to  54%  cents  an  hour, 
effective  from  May  1,  1922,  the  reduction  being  made  without  con- 
ference with  the  committee  representing  the  employees. 

The  employees  contend  that  the  arbitrary  action  of  the  carrier 
in  reducing  the  rate  of  pay  of  these  employees,  without  agreement 
being  reached  with  the  committee  representing  them,  is  a violation 
of  the  transportation  act,  1920,  rules  of  the  Kailroad  Labor  Board, 
and  the  agreement  reached  between  the  carrier  and  the  committee  to 
maintain  rates  under  Decision  No.  147. 

The  employees  also  contend  that  the  positions  were  not  over- 
paid under  the  rate  of  67%  cents  an  hour  and  that  the  rate  to 
which  they  were  reduced  is  inadequate  for  the  .service  exacted  of 
the  employees. 

The  employees  request  that  the  rate  of  67%  cents  an  hour  be 
restored  retroactively  to  the  date  that  the  carrier  arbitrarily  reduced 
it,  and  that  the  employees  subsequently  holding  the  positions  shall 
be  compensated  for  the  difference  between  the  reduced  rate  and 
the  rate  that  was  properly  established  by  the  Kailroad  Labor  Board, 
which  was  67%  cents  an  hour. 

The  carrier  states  the  understanding  arrived  at  was  that  if  the 
Cincinnati,  Indianapolis  & Western  Kailroad  Co.  decided  to  pur- 
chase the  property  in  question,  the  agreement  between  that  carrier 
and  its  telegraphers  would  be  extended  to  cover  the  newly  acquired 
property  and  the  rate  of  pay  for  positions  similar  to  those  in  dis- 
pute was  54%  cents  an  hour,  which  rate  was  applied  to  the  positions 
of  telegraph  towermen  at  Coal  Bluff. 

The  carrier  also  states  that  when  it  took  over  the  property  in 
question  it  operated  only  one  train  per  day,  which  made  a round 
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trip  between  Brazil  and  Montezuma  as  against  one  passenger  train, 
one  local-freight  train,  and  one  through-freight  train  in  each  direc- 
tion that  was  operated  when  the  line  was  a part  of  the  Chicago  & 
Eastern  Illinois  Railway. 

The  carrier  contends  that  by  reason  of  the  reduction  in  service 
that  was  made  their  action  in  reducing  the  rate  was  entirely  fair 
and  the  employees  at  Coal  Bluff  have  been  placed  on  the  same 
basis  as  other  employees  holding  similar  positions  coming  under 
the  telegraphers’  agreement  on  the  Cincinnati,  Indianapolis  & West- 
ern Railroad. 

Decision. — The  rate  of  67%  cents  an  hour  shall  be  restored  to 
the  positions  involved  in  this  dispute  effective  as  of  May  1,  1922, 
and  that  rate  shall  be  continued  in  effect  unless  or  until  changed 
in  the  manner  prescribed  by  the  transportation  act,  1920,  or  by 
decision  of  the  board.  The  employees  affected  by  the  reduction  in 
the  rate  of  pay  of  these  positions  shall  be  reimbursed  for  the  wage 
loss  sustained  account  of  the  reduction,  retroactive  to  May  1,  1922. 


DECISION  NO.  3761.— DOCKET  4309 

Chicago,  III.,  Jane  22,  1925 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway 

System 

Question. — Request  that  the  positions  of  agent  at  Ripley,  Calif., 
and  telegrapher  at  Blythe,  Calif.,  be  included  in  the  wage  scale  of 
the  telegraphers’  contract  effective  February  5,  1924,  be  subject  to 
the  provisions  of  same  with  the  exception  of  their  seniority  rights, 
and  be  compensated  back  pay  for  all  overtime  performed  since 
April  28,  1924. 

Statement. — In  October,  1921,  the  “ Santa  Fe  ” Railway  system 
took  over  the  operation  of  the  California  Southern  Railroqd,  of 
which  Ripley  and  Blythe  stations  were  a part. 

The  evidence  in  this  case,  in  reply  to  the  request  from  the  em- 
ployees, indicates  that  under  date  of  April  23,  1924,  a representative 
of  the  carrier  wrote  a letter  to  the  representative  of  the  employees 
with  regard  to  the  inclusion  of  the  agency  at  Ripley  and  the  teleg- 
rapher’s position  at  Blythe  in  the  “ Santa  Fe  ” wage  agreement.  The 
letter  read  in  part  as  follows : 

* * * While  it  is,  unfortunately,  too  late  to  get  the  two  positions  in  the 

wage  scale,  which  is  now  in  the  hands  of  the  printers,  we  will  nevertheless, 
with  the  understanding  that  in  the  circumstances  there  will  be  no  claims  pre- 
sented involving  the  two  positions,  consider  them  as  coming  within  the  scope 
of  the  schedule  of  February  5,  1924,  under  the  following  arrangement: 

The  occupants  to  have  Arizona  division  seniority  as  of  date  last  regularly 
assigned  on  the  California  Southern. 

Arizona  division  employees  to  have  seniority  on  the  California  Southern, 
as  of  date  of  their  Arizona  division  seniority ; but  to  exercise  such  Arizona 
division  seniority  only  when  vacancies  occur  or  new  positions  are  created. 

The  arrangement  to  effect  no  change  in  the  rates  of  pay  of  the  two  positions 
at  Blythe  and  Ripley,  except  such  changes  as  may  result  from  negotiation. 
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The  employees  contend  that  the  positions  in  question  at  Blythe 
and  Ripley  stations  should  come  under  the  scope  of  the  telegraphers’ 
agreement  in  accordance  with  the  carrier’s  letter  dated  April  23, 
1924,  quoted  in  part  in  the  foregoing,  and  that  all  the  provisions  of 
the  telegraphers’  agreement  should  apply  with  the  exception  of 
seniority  rights. 

The  employees  request  that  the  provisions  of  the  agreement  as 
above  outlined  should  apply  effective  as  of  April  28,  1924,  as  they 
agreed  to  waive  claim  prior  to  that  date  for  irregular  assignment  of 
hours  of  service,  etc. 

The  employees  further  contend  that  the  positions  at  Blythe  and 
Ripley  stations  should  be  assigned  within  a spread  of  nine  hours, 
and  that  the  employees  should  be  compensated  for  all  overtime  which 
they  have  performed  in  excess  of  a nine-hour  spread  since  April  28, 
1924. 

The  carrier  contends  that  what  it  attempted  to  do  in  agreeing  with 
the  employees  to  include  the  positions  at  Blythe  and  Ripley  in  the 
telegraphers’  agreement,  was  to  continue  the  present  wage  rate  of 
pay  on  a monthly  basis  to  cover  all  service  rendered,  and  to  give 
the  employees  the  right  to  get  off  the  Arizona  division  on  to  the 
California  Southern  if  a vacancy  occurred,  also  to  give  the  em- 
ployees the  right  to  get  off  the  California  Southern  division  on  to 
the  other  division  if  a vacancy  occurred. 

The  representative  of  the  carrier  states  that  it  was  agreed  to 
extend  the  telegraphers’  schedule  in  so  far  as  investigations  and 
certain  other  rules  were  concerned,  excepting  certain  rules  with  re- 
spect to  rates  of  pay,  hours  of  service,  overtime  calls,  etc.,  and  in  sup- 
port thereof  reference  is  made  to  a memorandum  of  understanding 
reached  in  the  negotiations  with  the  conductors  and  trainmen  cov- 
ering the  application  of  the  “Santa  Fe”  schedule  to  the  California 
Southern  Railroad  employees  they  represent.  In  this  memorandum 
the  carrier  points  out  certain  exceptions  exempting  California  South- 
ern employees  from  the  provisions  of  specified  rules. 

It  is  the  further  position  of  the  carrier  that  it  honestly  endeavored 
to  extend  to  the  telegraphers  the  same  recognition  given  the  con- 
ductors and  trainmen,  the  only  other  group  of  employees  that  the 
“Santa  Fe  ” schedule  has  been  extended  to  cover,  and  that  there 
was  no  thought  of  changing  the  rates  of  pay  at  Blythe  and  Ripley 
stations  from  the  monthly  rate  then  in  effect  or  making  any  other 
changes  that  would  in  any  manner  change  the  earnings  of  the  em- 
ployees with  respect  to  overtime  calls,  or  any  rules  which  would  add 
to  the  cost  of  operation. 

Opinion. — The  Ralroad  Labor  Board  construes  the  carrier’s  let- 
ter of  April  23,  1924,  agreeing  to  consider  the  positions  in  question  at 
Blythe  and  Ripley  stations  as  coming  within  the  scope  of  the  sched- 
ule of  February  5, 1924,  as  a bona  fide  written  agreement  to  which  the 
carrier,  in  the  evidence  presented,  has  not  shown  that  the  exceptions 
desired  have  been  negotiated  as  they  were  in  the  case  of  the  con- 
ductors and  trainmen. 

Decision. — Request  of  the  employees  sustained. 
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DECISION  NO.  3762.— DOCKET  4311 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Wabash  Railway  Co. 

Question. — Request  for  restoration  of  rates  of  pay  for  positions 
of  agent  at  Windsor  and  Essex,  111.,  which  were  reclassified  from 
telegraph  to  nontelegraph  on  April  11,  1921. 

Statement. — On  April  11,  1921,  the  carrier  discontinued  Essex 
and  Windsor  as  telegraph  stations  and  created  nontelegraph  agen- 
cies, reducing  the  rate  from  62  to  53  cents  an  hour  at  Essex  and 
from  62%  to  53  cents  at  Windsor,  the  new  rate  being  that  recog- 
nized for  small  nontelegraph  stations.  In  addition  to  the  change  in 
rates  the  hours  of  service  were  extended  from  8 consecutive  hours, 
exclusive  of  the  meal  period,  to  8 hours  within  a spread  of  12. 

The  employees  state  they  were  advised  by  the  carrier  on  April 
12,  1921,  that  a decision  to  be  rendered  by  the  Railroad  Labor 
Board  on  a similar  question  to  the  one  here  presented  involving. 
Stewardson  and  Strasburg  stations  would  be  applied  to  other  cases 
that  were  identical.  Decision  No.  2453  (Y,  R.  L.  B.  495),  covering 
the  Stewardson  and  Strasburg  cases,  was  issued  by  the  board,  May 
27,  1924,  but  the  carrier  declined  to  apply  it  to  Essex  and  Windsor 
stations,  contending  that  they  were  not  identical  to  the  stations  cov- 
ered by  the  decision  above  mentioned. 

Opinion. — It  is  the  opinion  of  the  board  that  there  is  some  dif- 
ference in  the  duties  and  responsibilities  of  the  agencies  involved, 
but  not  to  the  extent  that  warranted  the  action  taken  by  the  carrier. 

Decision. — Based  upon  the  principle  founded  by  Decision  No. 
2453  it  is  ordered  that  that  decision  be  made  applicable  to  Essex  and 
Windsor  stations,  effective  as  of  April  11,  1921.  This  sustains  the 
request  of  the  employees. 


DECISION  NO.  3763.— DOCKET  4338 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Request  that  employees  performing  the  duties  of 
punchers  on  the  receiving  side  of  automatic  printers  from  March  20, 
1922,  to  July  7,  1924,  be  paid  the  difference  between  punchers’  rate 
and  telegraphers’  rate. 

Statement. — During  the  period  set  forth  in  the  question  the  tele- 
graphers’ rate  was  discontinued  and  the  lower  rate  of  punchers  was 
applied  in  lieu  thereof. 

It  is  the  position  of  the  employees  that  rule  39  (i)  of  the  tele- 
graphers agreement  quoted  in  the  following,  was  not  changed  by  De- 
cision No.  757  (III,  R.  L.  B.  156). 

Rule  39  (i)  reads : 

In  any  telegraph  office  on  the  system  where  automatic  printers  are  in  use 
telegraphers  will  be  used  in  the  operation  of  same. 

Where  automatic  printers  are  used  there  shall  be  a position  designated  as 
“ telegrapher-mechanician,”  who  will  be  in  charge  of  printer  equipment. 
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In  offices  where  more  than  one  automatic  printer  is  in  use  there  shall  be 
the  required  number  of  positions  designated  as  “ telegrapher-clerks  ” to  cover 
the  entire  period  that  such  automatic  printers  are  in  operation,  one  telegrapher- 
clerk  and  one  puncher  to  be  assigned  to  each  automatic  printer  so  operated. 

Telegrapher-mechanician,  telegrapher-clerks,  and  punchers  shall  receive  com- 
pensation shown  in  wage  scale. 

The  carrier  in  support  of  its  position  states  that  it  was  within  its 
rights  in  considering  rule  39  (i)  changed  by  Decision  No.  757,  also 
that  it  has  always  been  its  position  that  the  rate  applicable  to  teleg- 
raphers was  out  of  proportion  to  the  service  performed  by  the  em- 
ployees operating  the  printers,  and  that  therefore  it  was  justified  in 
discontinuing  the  rate. 

Decision. — Request  sustained. 


DECISION  NO.  3764.— DOCKET  4330 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  that  the  Great  Northern  Rail- 
way Co.  has  not  the  right  to  allow  operators  in  the  service  of  the 
Puget  Sound  & Baker  River  Railway  to  handle  train  orders  for 
movement  of  Puget  Sound  & Baker  River  Railway  trains  over  the 
tracks  of  the  Great  Northern  Railway  on  which  the  Puget  Sound  & 
Baker  River  Railway  has  trackage  rights  by  contract. 

Statement—  The  agreed-upon  facts  of  this  case  are  as  follows : 

On  or  about  June  23,  1923,  the  Great  Northern  Railway  Co.  entered  into  a 
contract  with  the  Puget  Sound  & Baker  River  Railway  Co.  whereby  the 
latter  railway  company  would  be  given  running  rights  for  their  trains  over 
the  Great  Northern  tracks  Sterling  to  Gravel  Pit  Spur  near  Fidalgo,  and 
operation  of  the  Puget  Sound  & Baker  River  trains  over  our  track  started  on 
or  about  July  8,  1923. 

The  point,  where  the  Puget  Sound  & Baker  River  Railway  enters  the  Great 
Northern  tracks  was  Sterling,  Wash.,  which  name  has  now  been  changed  to 
Butler,  Wash.  The  point  where  these  trains  left  the  rails  of  the  Great  North- 
ern was  Gravel  Pit  Spur,  which  name  has  been  changed  to  Whitmarsh,  Wash. 
The  approximate  distance  between  Butler  and  Whitmarsh  is  12%  miles. 

The  Puget  Sound  & Baker  River  Railway  furnishes  its  own  operator,  who 
is  employed  as  a trainman.  He  gets  the  orders  from  the  Great  Northern  dis- 
patcher, giving  the  Puget  Sound  & Baker  River  Railway  trains  rights  to  run 
over  the  Great  Northern  track  between  Butler  and  Whitmarsh  and  vice  versa. 

The  employees  contend  that  Articles  I and  III  (a)  of  their  agree- 
ment have  been  violated  by  employing  other  than  Great  Northern 
operators  to  move  trains  over  the  Great  Northern  Railway. 

The  articles  read  as  follows : 

Article  I.  Jurisdiction. — The  following  rules  and  rates  of  pay  shall  apply 
to  all  telegraphers,  telephone  operators  (except  switchboard  operators),  car 
distributors,  agents,  (except  those  enumerated  in  Article  XXX),  agent-teleg- 
raphers, agent-telephoners,  ticket  agents,  ticket  sellers,  towermen,  lever  men, 
tower  and  train  directors,  block  operators,  staffmen,  hereinafter  referred  to  as 
employees. 

Art.  Ill  ( a ).  Classification. — When  other  employees  perform 
service  described  in  Article  I,  they  shall  be  classified  on  the  pay  roll 
and  be  governed  in  accordance  therewith. 
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It  is  the  further  position  of  the  employees  that  the  carrier  in  per- 
mitting a foreign  road  to  bring  employees  to  its  line  to  operate  trains 
over  its  tracks,  has  contracted  out  work  that  properly  belongs  to 
employees  on  the  Cascade  division  of  the  Great  Northern  Railway. 

The  carrier’s  position  is  that  it  was  within  its  rights  in  making 
the  arrangement  it  did,  and  that  no  schedule  provision  was  violated. 

The  carrier  states  that  it  has  never  maintained  station  service  or 
operators  at  either  Butler  or  Whitmarsh  because  its  business  and 
train  operations  do  not  require  either  an  agent  or  an  operator  at 
these  points;  further,  that  no  position  was  taken  off  or  earnings  of 
employees  decreased  in  making  the  arrangement  with  the  Puget 
Sound  & Baker  River  Railway  Co.  Therefore  no  Great  Northern 
work  was  contracted. 

Decision. — Claim  denied. 


DECISION  NO.  3765.— DOCKET  4333 

Chicago,  III.,  June  22,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  that  W.  E.  Evans,  platform  service  employee, 
who  was  dismissed  December  30,  1923,  be  reinstated  and  paid  for  all 
time  lost. 

Decision. — Claim  denied. 


DECISION  NO.  3766.— DOCKET  4339 

Chicago,  III.,  June  22,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question.- — Claim  of  Agent  Swartfager  at  Keeler,  Calif.,  for  call 
on  account  of  meeting  trains  after  regular  assigned  hours  since  April 
1,  1924. 

Statement. — It  is  the  position  of  the  employees  that  Agent  Swart- 
fager was  instructed  to  meet  train  No.  196,  which  was  due  to  arrive 
after  his  regular  assigned  hours  at  6.40  p.  m.,  as  set  forth  in  the  fol- 
lowing message  sent  him  by  the  superintendent  of  the  railroad : 

Effective  April  1,  change  your  hours  to  7.30  a.  m.  to  5.30  p.  m.,  with  hour 
off  for  meals.  As  there  is  no  mail  on  No.  196  and  you  are  paid  by  express 
company  for  handling  express,  it  will  be  necessary  that  you  handle  express  on 
your  own  time.  Baggage  arriving  on  No.  196  will  remain  in  baggage  car  until 
following  morning  unless  parties  arriving  on  this  train  want  their  baggage, 
and  in  that  event  train  crew  will  make  delivery.  V-624. 

The  employees  contend  that  the  message  above  quoted  was  the 
authority  for  the  agent’s  performing  work  not  continuous  with  his 
regular  work  period. 

The  carrier  contends  that  as  meeting  train  No.  196  by  this  agent  is 
occasioned  account  of  express  matter,  for  which  handling  the  agent 
receives  a commission  from  the  express  company,  it  can  not  be  con- 
sidered service  for  which  the  railroad  company  is  responsible,  and  as 
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the  express  company  has  taken  care  of  this  service  by  the  allowance 
of  express  commissions,  there  is  nothing  to  justify  a complaint  under 
rule  20  ( c ) of  the  agreement,  reading:  “Telegraphers  required  to 
serve  express  or  commercial  telegraph  companies  will  have  the  right 
to  complain  of  unsatisfactory  treatment  at  the  hands  of  said  com- 
panies and  will  receive  due  consideration  from  the  railroad  com- 
pany'5; neither  is  there  anything  to  justify  this  agent  in  claiming 
duplicate  payment  for  this  work. 

Decision . — Claim  sustained. 


DECISION  NO.  3767.— DOCKETS  4562,  4563,  4579,  4580,  4643,  4644,  4647, 

4658,  4659,  4706 

Chicago,  III.,  June  26,  1925 

Order  of  Railroad  Telegraphers  v.  Atlantic  Coast  Line  Railroad  Co.  et  al. 

Subject  of  the  Dispute. — This  decision  is  upon  a dispute  between 
the  carriers  named  below  and  the  classes  of  employees  named  herein 
represented  by  the  Order  of  Railroad  Telegraphers.  The  subject 
matter  of  the  dispute  is  what  shall  constitute  just  and  reasonable 
rates  of  pay  and  rules  governing  working  conditions,  and  includes 
requests  of  the  employees  for  adjustment  of  various  inequalities. 
The  employees  are  not  seeking  a horizontal  wage  increase,  but  are 
requesting  that  the  increases  be  distributed  as  mutually  agreed  upon 
by  the  representatives  of  the  employees  and  the  carriers. 

Parties  to  the  Dispute. — The  organization  and  carriers’  parties 
hereto  are  as  follows : 

1.  ORGANIZATION 

Order  of  Railroad  Telegraphers. 

2.  CARRIERS 

Atlantic  Coast  Line  Railroad  Co. 

Jacksonville  Terminal. 

Nashville,  Chattanooga  & St.  Louis  Railway. 

Savannah  Union  Station  Co. 

Seaboard  Air  Line  Railway  Co. 

Toledo,  Peoria  & Western  Railway  Co. 

Nature  of  the  Proceedings. — In  conformity  with  the  transporta- 
tion act,,  1920,  the  carriers  and  employees  named  herein  have  held  or 
attempted  to  hold  conferences  on  the  subject  matter  of  this  dispute, 
and  all  controversies  not  having  been  decided  in  such  conferences 
were  referred  to  the  Railroad  Labor  Board  for  decision. 

Statement  and  Opinion . — Under  Federal  control  and  decisions  of 
the  Railroad  Labor  Board  prior  to  Decision  No.  2025  (IY,  R.  L.  B. 
739),  the  wage  adjustments  of  this  class  of  employees  have  been  hori- 
zontal increases  or  decreases.  During  this  entire  period  it  had  been 
claimed  by  the  employees  that  unjust  inequalities  in  rates  of  pay  exist 
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as  between  comparable  carriers  and  as  between  comparable  positions 
on  the  same  railroad.  The  board  after  making  a painstaking  study 
of  the  wages  of  this  class  of  employees,  and  particularly  of  the  in- 
equalities complained  of,  found  that  the  inequalities  alleged  by  the 
employees  to  exist,  did  in  fact  prevail,  and  Decisions  No.  2025,  No. 
2115  (V,  R.  L.  B.  90),  No.  2557  (V,  R.  L.  B.  606),  and  No.  3266  (VI, 
R.  L.  B.  626)  provided  that  the  increases  established  by  those  de- 
cisions should  be  distributed  by  joint  action  of  the  representatives  of 
the  carrier  and  the  employees  in  such  a manner  as  to  bring  about, 
as  near  as  possible,  just  and  reasonable  rates  for  the  employees  con- 
cerned. 

Three  of  the  carriers  involved  in  the  present  case  were  parties  to 
previous  decisions  rendered  subsequent  to  Decision  No.  147  (II,  R.  L. 
B.  133)  affecting  this  class  of  employees,  the  Atlantic  Coast  Line 
Railroad  Co.  and  the  Seaboard  Air  Line  Railway  Co.  being  included 
in  Decision  No.  2025,  and  the  Nashville,  Chattanooga  & St.  Louis 
Railway  in  Decision  No.  2115.  In  those  decisions  it  was  stated,  “ a 
majority  of  the  board  reached  two  principal  conclusions:  First,  that 
no  general  increase  in  the  rates  of  pay  of  this  class  of  employees  on  all 
the  carriers  should  be  made  at  this  time ; and  secondly,  that  certain 
of  the  inequalities  alleged  by  the  employees  to  exist  do  in  fact  pre- 
vail. It  is  but  just  to  say  that  some  of  the  members  of  the  board 
favor  an  increase  and  that  some  are  opposed  to  any  increase  at  all.” 

In  these  decisions  the  request  for  increases  in  rates  of  employees 
on  these  three  carriers  was  denied.  In  the  present  case  it  is  stated 
by  the  employees  of  these  three  carriers  that  the  increases  requested 
are  for  the  purpose  of  correcting  inequalities  but  an  analysis  of  the 
request  reveals  that  increases  are  asked  for  practically  every  em- 
ployee. which,  if  granted,  would  constitute  a horizontal  increase  in 
rates.  In  two  of  the  disputes  the  claim  of  unjust  inequalities  is 
largely  based  upon  a comparison  of  rates  of  comparable  positions 
on  the  same  railway,  while  in  another  the  claim  is  based  upon  a 
comparison  with  comparable  positions  on  other  railways.  In  the 
case  of  the  two  carriers  first  mentioned,  a number  of  illustrations  of 
inequalities  are  presented  but  this  number  constitutes  only  a small 
percentage  of  the  total  number  of  positions  on  the  railways.  In  the 
second  case  the  comparison  is  made  with  positions  on  other  carriers. 

The  representatives  of  the  carriers  stated  that  the  illustrations 
used  by  the  employees  in  support  of  their  claims  that  inequalities 
existed  had  not  been  presented  in  the  negotiations  preceding  the  sub- 
mission of  the  disputes  to  the  board,  and  that  subsequent  to  the  oral 
hearing  in  the  case  they  submitted  briefs  in  refutation  of  the  claims 
made  by  the  employees. 

With  respect  to  these  three  carriers  the  board  now  holds  the  same 
opinion  as  when  Decisions  Nos.  2025  and  2115  were  issued  in  so  far 
as  a general  increase  in  wages  is  concerned.  The  evidence  presented 
by  the  employees  in  regard  to  inequalities  is  persuasive  to  the  thought 
that  some  inequalities  do  exist  but  it  would  appear  that  a full  discus- 
sion of  this  question  should  be  had  between  the  parties  and  a sincere 
effort  made  to  reach  an  adjustment.  A comprehensive  statement  of 
all  of  the  inequalities  complained  of,  with  supporting  data,  should 
be  submitted  to  the  carrier  and  discussed,  and  if  it  then  becomes 
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necessary  to  submit  the  matter  to  the  board,  complete  information 
upon  which  to  reach  a proper  conclusion  may  be  obtained. 

Very  soon  after  the  organization  of  the  Railroad  Labor  Board 
disputes  involving  practically  the  entire  schedule  of  rules  of  this 
and  many  other  classes  of  railway  employees  were  submitted  to  the 
board  affective  March  16,  1922,  Decision  No.  757  (III,  R.  L.  B. 
156)  was  rendered,  promulgating  rules  and  working  conditions 
for  the  class  of  employees  herein  involved.  Reconsideration  of  cer- 
tain of  these  rules  was  requested  by  the  employees,  and  effective 
November  16,  1923,  Decision  No.  2025  was  promulgated,  in  which 
changes  were  made  in  certain  of  the  rules. 

Effective  April  16,  1924,  Decision  No.  2374  (V,  R.  L.  B.  344)  was 
rendered,  promulgating  rules  governing  certain  questions  not  decided 
by  Decisions  Nos.  757  and  2025.  In  the  present  case  there  is  a 
dispute  between  one  of  the  carriers  and  its  employees  as  to  rules, 
involving  a request  of  the  employees  that  certain  rules  of  the  exist- 
ing schedule  be  revised  and  certain  new  rules  incorporated  in  the 
schedule. 

In  addition  the  employees  of  several  of  the  carriers  are  requesting 
the  incorporation  in  their  agreements  of  a rule  providing  for  an 
annual  vacation  with  pay. 

Decision. — The  Railroad  Labor  Board  decides  upon  the  evidence 
presented  that  the  following  is  just  and  reasonable  and  shall  apply 
to  each  of  the  carriers  parties  to  this  decision  in  so  far  as  any  par- 
ticular rule  or  question  of  wages  is  shown  by  the  respective  submis- 
sions to  be  in  dispute. 

Article  I. — Wages 

Each  of  the  carriers  party  to  this  dispute  named  below  shall  make 
increases  in  the  existing  rates  of  pay  for  the  specific  classes  named 
in  amount  hereinafter  specified  in  the  schedule  of  increases. 

Schedule  of  increases 


Jacksonville  terminal : 

Section  1 No  increase. 

Section  2 No  increase. 

Savannah  Union  Station  Co. : 

Section  1 6 cents  per  hour. 

Section  2 No  increase. 

Toledo,  Peoria  & Western  Railway  Co. : 

Section  1 No  increase. 

Section  2 No  increase. 


The  disputes  between  the  Atlantic  Coast  Line  Railroad  Co.,  the 
Nashville,  Chattanooga  & St.  Louis  Railway,  and  the  Seaboard 
Air  Line  Railway  Co.  are  remanded  to  the  parties  for  further  con- 
ference and  negotiation  in  accordance  with  the  opinion  contained 
herein.  The  board  directs  the  parties  to  promptly  confer  with  a 
view  to  adjusting  inequalities  in  rates  of  pay.  Any  adjustments  of 
such  inequalities  shall  be  effective  as  of  July  1,  1925. 


Article  II. — Rules 


The  request  of  the  employees  for  a rule  providing  for  annual 
vacation  with  pay  is  denied. 
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The  various  disputed  rules  involved  in  the  submission  from  the 
Toledo,  Peoria  & Western  Railway  Co.  are  remanded  to  the  parties 
for  further  conference  and  negotiation  with  the  direction  that  rules 
promulgated  by  the  Railroad  Labor  Board  in  Decisions  Nos.  757, 
2025,  and  2374  shall  be  incorporated  in  the  existing  agreement  be- 
tween this  carrier  and  its  employees  in  lieu  of  disputed  rules,  and 
become  effective  July  16,  1925.  Any  other  rules  upon  which  an 
agreement  is  not  reached  may  be  submitted  to  the  board  and  the 
board  will  proceed  promptly  to  render  a decision  thereon. 

Article  III. — Application  and  Interpretation 

Section  1.  The  increase  in  wages  hereby  established  shall  be  effec- 
tive July  1,  1925. 

Sec.  2.  The  sum  of  the  increases  granted  to  the  employees  shall  be 
distributed  by  joint  action  of  the  representatives  of  the  carrier  and 
of  the  employees  in  such  a manner  as  to  bring  about,  as  near  as 
may  be,  just  and  equitable  rates  for  the  employees  concerned.  In 
the  event  of  a disagreement  as  to  the  said  distribution,  the  matter 
may  be  referred  to  the  Railroad  Labor  Board  for  settlement. 

Sec.  3.  Should  a dispute  arise  between  the  management  and  the 
employees  of  any  of  the  carriers  as  to  the  meaning  and  intent  of 
this  decision  which  can  not  be  decided  in  conference  between  the 
parties  directly  interested,  such  dispute  shall  be  handled  in  the  man- 
ner prescribed  by  the  transportation  act,  1920. 


DECISION  NO.  3768.— DOCKET  4040-72 

Chicago,  III.,  June  26,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Pennsylvania  Railroad  System 

Question. — Ex  parte  submission  from  the  employees  relative  to  a 
request  for  the  establishment  of  certain  rules  and  working  condi- 
tions. 

Decision. — The  Railroad  Labor  Board  directs  attention  to  the 
opinion  and  decision  contained  in  Decision  No.  3559  (VI,  R.  L.  B. 
938),  which  shall  govern  in  the  disposition  of  this  case. 


DECISION  NO.  3769.— DOCKET  4064 

Chicago,  III.,  June  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  A.  Frisco,  driver,  and 
John  J.  Martin,  helper,  New  York  City,  should  be  reimbursed  $105 
each,  which  amount  was  collected  from  them  in  connection  with  the 
loss  of  a shipment. 
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Statement. — On  December  IT,  1923,  while  Driver  Frisco  was  mak- 
ing delivery  of  a package  a shipment  valued  at  $210  was  stolen  from 
the  wagon.  Helper  Martin  was  in  charge  of  the  wagon  while 
Driver  Frisco  was  making  the  delivery.  A blanket  blew  off  one  of 
the  horses,  and  Mr.  Martin’s  attention  was  called  to  this  by  a woman 
alleged  to  be  a representative  of  the  Humane  Society,  and  while  he 
was  replacing  the  blanket  the  package  was  stolen. 

The  carrier  contends  that  these  employees  were  adjudged  negli- 
gent of  duty;  that  they  paid  the  loss  occasioned  by  such  negligence 
in  preference  to  being  otherwise  disciplined;  and  that  if  they  now 
expect  a refund  of  the  amount  paid  by  them  they  should  indicate  a 
willingness  to  stand  trial  for  the  dereliction  and  abide  by  the  con- 
sequences of  such  proceeding. 

The  employees  contend  that  Mr.  Martin  was  in  charge  of  the 
wagon  while  Mr.  Frisco  was  absent;  that  it  was  his  duty  to  replace 
the  blanket;  that  he  should  not  be  held  responsible  for  the  theft; 
and  that  in  any  event  Driver  Frisco  should  not  have  been  compelled 
to  participate  in  the  payment  of  the  loss. 

At  the  oral  hearing  in  this  dispute  it  developed  that  no  written 
record  was  made  of  the  investigation  conducted  to  determine  the 
responsibility  of  these  employees,  and  the  carrier  offered  to  refund 
the  amount  which  had  been  deducted  and  then  conduct  an  investiga- 
tion of  which  a written  record  would  be  made,  to  determine  all  of 
the  facts  in  connection  with  the  transaction,  provided  the  employees 
would  agree  that  the  act  of  refunding  the  money  would  not  be  con- 
sidered as  an  admission  by  the  carrier  that  the  men  were  guiltless. 

Opinion. — The  question  involved  in  this  dispute  is  whether  or  not 
the  employees  were  guilty  of  negligence  in  connection  with  the 
handling  of  this  package.  The  Railroad  Labor  Board  is  of  the 
opinion  that  the  proposal  made  by  the  carrier  at  the  oral  hearing, 
namely,  to  refund  the  amounts  collected  from  these  employees  and 
conduct  an  investigation  to  determine  the  facts,  of  which  a written 
record  would  be  made,  was  fair  and  shall  be  adopted. 

Decision. — This ‘dispute  is  remanded  to  the  parties  at  interest  for 
further  handling  in  accordance  with  the  opinion  contained  herein. 


DECISION  NO.  3770.— DOCKET  4078 

Chicago,  III.,  June  26,  1925 

Brotherhood  of  Railway  Police  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — Protest  against  failure  of  the  carrier  to  bulletin  two 
positions  of  sergeant  of  police  on  the  New  York  division,  August  30, 
1923,  in  accordance  with  section  (/),  Article  IX,  Supplement  14  to 
General  Order  No.  27  of  the  United  States  Railroad  Administration. 

Statement. — On  August  30,  1923,  John  Clerke  and  W.  J.  De 
Bevoise,  train  riders,  were  appointed  as  sergeants.  Mr.  Clerke  was 
relieved  of  some  of  his  usual  duties  and  was  placed  in  the  office  of 
the  captain  of  police  to  transmit  such  orders  to  the  men  as  the  cap- 
tain issued  from  time  to  time.  Mr.  De  Bevoise  continued  to  do  the 
same  class  of  work  as  he  had  been  accustomed  to  doing  At  the  time 
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the  title  of  these  two  train  riders  was  changed  to  that  of  sergeant 
the  positions  of  sergeant  were  not  bulletined  The  title  of  sergeant 
for  Mr.  De  Bevoise  remained  in  force  until  April  1,  1924,  when  his 
title  was  changed  to  that  of  train  rider,  and  on  May  1,  1924,  Mr. 
Clerke’s  title  was  changed  to  train  rider. 

The  carrier  states  that  Messrs.  Clerke  and  De  Bevoise  were  the 
only  employees  holding  seniority  and  qualified  to  fill  those  assign- 
ments; that  positions  of  train  rider  temporarily  vacated  by  these 
employees  were  not  filled  by  other  employees;  and  that  no  question 
of  rates  of  pay  is  involved;  further,  that  it  has  been  the  custom  to 
bulletin  positions,  and  that  at  the  present  time  on  the  division  from 
which  this  complaint  originated  each  and  every  man  is  personally 
advised  when  a vacancy  occurs  so  that  he  may  have  opportunity  to 
apply  for  the  position,  and  the  one  holding  seniority  is  appointed 
provided  he  has  the  necessary  ability. 

Opinion. — In  view  of  the  fact  that  there  is  no  claim  for  com- 
pensation or  violation  of  seniority  rights  of  any  employees  involved 
and  that  the  carrier  is  bulletining  vacant  positions,  the  Railroad 
Labor  Board  is  of  the  opinion  that  no  further  action  is  necessary  in 
this  dispute. 

Decision. — Case  dismissed. 


DECISION  NO.  3771.— DOCKET  4103 

Chicago,  III.,  June  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  Otto  Kahn,  inspector  and  foreman,  Una  Tie 
yards,  Kansas  City,  Mo.,  for  compensation  to  cover  overtime  work 
after  eight  hours,  exclusive  of  meal  period,  from  April  1,  1921. 

Statement. — The  employees  state  that  Mr.  Kahn  was  employed 
as  inspector  and  foreman  at  Una  Tie  yards  on*  April  1,  1921,  at  a 
rate  of  $155  a month,  and  was  assigned  to  work  10  hours  a day  in  a 
spread  of  11  hours,  six  days  a week,  without  overtime,  and  that  he 
continued  on  this  assignment  until  July  15,  1923,  when  his  hours 
were  changed  to  8 hours’  work  in  a spread  of  9. 

The  employees  contend  that  Mr.  Kahn  should  have  been  paid  at 
the  rate  of  straight  pro  rata  time  for  all  time  worked  in  excess  of 
eight  hours,  exclusive  of  the  meal  period,  between  April  1,  1921, 
and  July  1,  1921,  under  Addendum  2 to  Decision  No.  119  (II,  R.  L. 
B.  535) ; at  pro  rata  rate  for  the  ninth  hour  and  time  and  one-half 
for  the  tenth  hour  for  time  worked  between  April  1,  1921,  and  March 
1,  1923,  under  Decision  No.  630  (III,  R.  L.  B.  34) ; and  between 
March  1,  1921,  and  June  15,  1923,  at  the  rate  of  time  and  one-half 
for  all  time  in  excess  of  eight  hours  a day,  exclusive  of  the  meal 
period,  under  rule  57  of  Decision  No.  1621  (IV,  R.  L.  B.  116).  The 
employees  also  contend  that  this  position  comes  under  that  agree- 
ment. 

The  carrier  states  that  Mr.  Kahn  is  filling  an  official  position; 
that  his  principal  duties  are  to  see  that  ties  are  loaded  on  trains  by 
forces  of  the  American  Creosoting  Co.,  that  they  are  of  the  proper 
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material  for  treatment,  and  to  mark  defective  material  which  is 
removed  by  the  employees  of  the  American  Creosoting  Co. ; that  he 
performs  no  clerical  work  except  to  keep  a record  and  report  the 
trainloads  or  number  of  ties  that  he  checks  the  figures  of  the  Ameri- 
can Creosoting  Co.  on  to  know  that  they  perform  the  duties  they 
charge  the  carrier  for ; that  his  duties  are  really  that  of  an  assistant 
chief  treating  inspector,  he  being  engaged  in  supervising  and  select- 
ing the  ties  and  material  that  are  being  treated;  and  that  he  is 
paid  a rate  above  that  of  a foreman  in  charge  of  gangs  that  handle 
material  which  is  treated.  The  carrier  further  contends  that  Mr. 
Kahn  is  not  performing  any  duties  that  would  class  him  under  the 
clerks’  agreement. 

Opinion. — The  evidence  presented  in  this  case  indicates  that  the 
duties  performed  by  Mr.  Kahn  are  largely  of  a supervisory  nature, 
and  that  he  does  not  perform  work  which  would  properly  classify 
him  under  the  clerks’  agreement.  It  was  also  brought  out  in  the 
evidence  that  Mr.  Kahn  has  never  made  complaint  to  the  carrier 
regarding  the  manner  in  which  he  was  paid  and  that  the  question 
was  not  taken  up  by  the  clerks’  organization  until  approximately 
a year  after  the  position  had  been  placed  on  an  eight-hour  basis  and 
approximately  three  years  after  the  cause  for  complaint  originated. 

Decisio-n. — Claim  denied. 


DECISION  NO.  3772.— DOCKET  4122 

Chicago,  III.,  June  26,  1925 

Order  of  Railroad  Telegraphers  v.  Great  Northern  Railway  Co. 

Question. — Proper  rate  of  pay  for  Stratford,  Palisades,  Malaga, 
and  Malott,  Wash.,  agencies,  Spokane  division,  Great  Northern  Rail- 
way Co. 

Statement. — The  evidence  shows  that  on  September  10,  1923,  Bul- 
letin No.  9,  dated  Spokane,  Wash.,  was  issued  by  the  division  super- 
intendent, which  showed  28  new  positions  and  vacancies  open  for 
bids  for  all  employees  on  the  Spokane  division,  coming  under  the 
jurisdiction  of  the  Order  of  Railroad  Telegraphers.  Among  the  28 
positions  shown  on  this  bulletin  were  listed  the  following : Stratford, 
agent-telephoner,  60%  cents  an  hour;  Malaga,  agent-telegrapher, 
63%  cents  an  hour ; Palisades,  agent-telephoner,  60%  cents  an  hour ; 
and  Malott,  agent-telegrapher,  64%  cents  an  hour. 

An  agreement  between  the  Great  Northern  Railway  Co.  and  the 
Order  of  Railroad  Telegraphers  was  entered  into,  effective  June  1, 
1923,  incorporating  the  following  rates  of  pay  for  the  positions 
shown : 

Six  exclusive  agents : 2 at  65  cents,  1 at  66%  cents,  1 at  69%  cents, 
1 at  75%  cents,  1 at  85%  cents. 

Twenty-five  agent-telegraphers : 14  at  65  cents,  8 at  66%  cents,  2 at 
69%  cents,  1 at  71  cents. 

Four  agent-telephoners : 2 at  65  cents,  2 at  66%  cents. 

The  four  positions  in  question — namely,  Stratford,  Palisades,  Mal- 
aga, and  Malott — are  open  only  during  the  grain  and  fruit-shipping 
season,  and  the  position  of  asrent  at  those  points  is,  therefore,  sea- 
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sonable.  These  positions  not  being  in  effect  June  1,  1923,  were  not 
included  in  the  agreement  negotiated  as  of  that  date. 

It  is  the  position  of  the  employees  that  Article  II  (a)  of  the  sched- 
ule, reading  as  follows:  “When  new  positions  are  created  * * * 

compensation  will  be  arranged  in  conformity  with  positions  of  the 
same  class  on  the  same  seniority  district  ” has  not  been  complied  with 
for  the  reason  that  during  the  last  adjustment  a minimum  of  65 
cents  an  hour  was  placed  in  effect  on  the  Spokane  division  for  agents 
regardless  of  class. 

It  is  further  contended  that  when  the  positions  in  question  were 
bulletined  on  September  10,  1923,  they  were  in  reality  new  posi- 
tions to  which  the  minimum  rate  of  65  cents  an  hour  was  properly 
applicable,  and,  therefore,  the  Railroad  Labor  Board  is  requested 
to  direct  that  this  rate  be  applied  to  the  said  positions. 

The  carrier  contends  that  the  four  stations  mentioned  are  small 
stations  opened  only  during  the  grain  and  fruit  shipping  season 
necessitating  seasonal  employment  of  agents  at  said  points,  and  that 
the  positions  were  not  new  positions  for  which  there  was  no  estab- 
lished rate,  it  being  contended  that  the  rates  of  pay  were  established 
by  Supplement  13  to  General  Order  No.  27,  increased  by  Decision 
No.  2 (I,  R.  L.  B.  13)  and  decreased  by  Decision  No.  147  (II,  R.  L. 
B.  133),  which  rates,  it  is  contended,  have  been  paid  accordingly 
each  season. 

The  carrier  calls  attention  to  an  adjustment  wThich  was  made 
effective  June  1,  1923,  to  offset  the  loss  of  milk  and  cream  commis- 
sions and  to  eliminate  certain  inequalities  in  rates  of  pay.  It  is 
stated  that  a portion  of  such  an  adjustment  was  applied  to  the  em- 
ployees on  the  Spokane  division  by^  and  with  the  consent  of  the 
organization,  partyr  hereto.  This  distribution  was  made  at  a time 
when  the  seasonal  agencies  were  not  opened. 

Decision. — The  agents  at  Stratford,  Palisades,  Malaga,  and  Ma- 
lott,  Wash.,  under  the  provisions  of  Article  II  (a),  are  entitled  to 
the  minimum  rate  paid  positions  of  the  same  class  on  the  same 
seniority  district.  The  claim  of  the  employees  is,  therefore,  sus- 
tained. 


DECISION  NO.  3773.— DOCKET  4124 

Chicago,  III.,  June  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Thomas  Sweeney,  em- 
ployed in  the  accounting  department,  whose  position  was  abolished, 
was  entitled  to  displace  Mr.  Thompson,  a junior  employee  in  the 
same  office. 

Statement. — The  following  is  an  agreed-upon  statement  of  facts: 

Mr.  Sweeney  is  employed  in  the  accounting  department  of  the  American 
Railway  Express  Co.,  at  New  York,  N.  Y.  On  November  26,  1923,  he  was 
notified  that  his  position  would  be  abolished  on  November  30.  He  bid  on 
three  positions  held  by  junior  employees,  Messrs.  Thompson,  Campbell,  and 
Smythe,  but  he  was  denied  the  right  to  displace  either  Mr.  Thompson  or  Mr. 
Campbell,  and  Mr.  Smythe’s  position  was  abolished  simultaneously  with  Mr. 
Sweeney’s.  His  fourth  bid  was  allowed. 
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Mr  Sweeney  at  the  hearing  withdrew  his  claim  to  the  positions  held  by 
Messrs.  Campbell  and  Smythe  and  this  controversy  is  on  the  position  held 

by  Mr.  Thompson.  . , ^ . . 

It  was  claimed  by  the  carrier  that  Air.  Sweeney  did  not  possess  sufficient 
fitness  and  ability  to  perform  the  work  on  Air.  Thompson’s  position  ovei  which 
a controversy  arose. 

Decision. — Claim  denied. 


DECISION  NO.  3774.— DOCKET  4137 

Chicago,  III.,  June  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Atchison,  Topeka  & Santa  Fe  Railway  Co. 

(Western  Lines) 

Question. — Classification  and  rate  of  pay  of  Antonio  Morelli, 
Elias  Armijo,  and  Charles  P.  Higgins,  baggagemen,  Albuquerque, 
N.  Mex. 

Statement. — The  above-named  employees  who  are  assigned  to  the 
first,  second,  and  third  tricks,  respectively,  as  baggagemen  at  Albu- 
querque, were  given  a rate  reduction  of  10  cents  an  hour,  as  pro- 
vided in  section  4,  Article  II,  of  Decision  No.  147  (II,  P.  L.  B.  133). 

The  employees  contend  that  they  perform  four  or  more  hours’ 
clerical  work  per  day  and  should,  therefore,  have  been  classified  as 
clerks,  and  reduced  under  sections  2 and  3,  Article  II  of  Decision 
No.  147,  in  accordance  with  their  term  of  experience. 

The  carrier  contends  that  these  positions  were  properly  classified 
as  baggagemen,  and  were  therefore  subject  to  reduction  under  sec- 
tion 4,  Article  II  of  Decision  No.  147. 

Decision. — The  Railroad  Labor  Board  remands  this  dispute  to 
the  employees  and  carrier  for  the  purpose  of  making  a joint  check 
of  the  duties  performed  by  these  employees  in  order  to  determine 
if  they  should  be  classified  as  clerks  under  rule  4,  Article  II  of  the 
agreement.  If  an  adjustment  of  the  dispute  .is  not  reached  as  a 
result  of  this  check  it  may  be  resubmitted  to  the  board.  If  it  is 
resubmitted  to  the  board  for  decision,  it  will  be  necessary  for  the 
parties  to  the  dispute  to  show  in  detail  the  duties  performed  by  these 
employees,  also,  whether  or  not  the  conditions  with  respect  to  the 
amount  of  clerical  work  performed  are  the  same  as  when  the  dispute 
arose. 


DECISION  NO.  3775.— DOCKET  4155 

Chicago,  III.,  June  26,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  William  S.  McCormick,  Johnson  City,  Tenn., 
for  higher  rate  of  pay  while  occupying  position  of  on-hand  clerk. 

Statement. — Mr.  McCormick  is  employed  by  the  Southeastern 
Express  Co.  at  Johnson  City  as  a porter  at  a salary  of  $90.40  a month 
(since  August  1,  1923,  $95.50  a month).  There  are  7 employees 
besides  the  agent  of  the  carrier  at  this  point;  1 cashier,  2 clerks,  2 
porters,  and  2 deliverymen.  Some  of  these  employees  work  on  Sun- 
days and  are  relieved  other  days  of  the  week  by  the  proration  of  their 
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duties  to  other  employees,  while  some  are  relieved  on  Sundays.  Mr. 
McCormick  is  not  regularly  assigned  to  Sunday  service,  and  each  day 
through  the  week  he  has  his  regular  duties  to  perform,  which  are 
varied  owing  to  the  small  force  employed  at  this  point.  It.  It.  Gouge, 
on-hand  clerk,  is  required  to  work  on.  Sunday  and  is  assigned  off 
Tuesday  in  lieu  of  Sunday. 

It  is  claimed  by  the  employees  that  on  certain  of  Mr.  Gouge’s  relief 
days  Mr.  McCormick  occupied  his  position,  which  pays  $105  a month 
(after  August  1,  1923,  $109.08  a month),  and  they  are  asking  that  the 
higher  rate  of  this  position  be  given  to  Mr.  McCormick  on  these 
dates.  Their  claim  is  based  upon  rules  76  and  77  of  the  agreement, 
which  are  quoted  as  follows: 

Rule  76.  Rating. — Positions  (not  employees)  shall  be  rated  and  the  transfer 
of  rates  from  one  position  to  another  shall  not  be  permitted. 

Rule  77.  Preservation  of  rates. — Employees  temporarily  or  permanently  as- 
signed to  higher-rated  positions  shall  receive  the  higher  rates  while  occupying 
such  positions ; employees  temporarily  assigned  to  lower-rated  positions  shall 
not  have  their  rates  reduced. 

A “ temporary  assignment  ” contemplates  the  fulfillment  of  the  duties  and 
responsibilities  of  the  position  during  the  time  occupied,  whether  the  regular 
occupant  of  the  position  is  absent  or  whether  the  temporary  assignee  does  the 
work  irrespective  of  the  regular  employee.  Assisting  a higher-rated  employee 
due  to  a temporary  increase  in  the  volume  of  work  does  not  constitute  a tem- 
porary assignment. 

The  carrier  denies  that  Mr.  McCormick  exclusively  occupies  Mr. 
Gouge’s  position  during  the  latter’s  absence.  It  is  admitted  that  he 
is  required  to  perform  some  of  the  work  incident  to  the  position  but 
not  all  of  it,  and  claimed  that  he  does  not  have  the  responsibility  of 
the  position.  Statement  is  also  made  by  the  carrier  that  on  some  of 
the  days  claimed  by  Mr.  McCormick,  Mr.  Gouge  was  on  duty  and  wTas 
paid  therefor.  It  is  stated  that  when  the  position  held  by  Mr.  Mc- 
Cormick was  established  it  was  contemplated  that  he  would  assist  in 
performing  the  work  for  which  he  is  seeking  additional  compensation. 

Opinion. — The  issue  in  this  case  is  one  of  fact  rather  than  principle. 
If  Mr.  McCormick  fulfilled  the  duties  and  responsibilities  of  the  posi- 
tion of  on-hand  clerk  on  the  days  Mr.  Gouge  was  absent  he  is  entitled 
to  the  compensation  claimed.  The  employees  allege  that  he  did  and  the 
carrier  alleges  the  contrary.  The  evidence  submitted  is  not  fully  con- 
vincing in  support  of  either  contention,  and  the  board  is  of  the  opinion 
that  the  parties  at  interest  should  make  a joint  investigation  at  John- 
son City  to  determine  the  actual  facts,  and  that  the  dispute  should  be 
settled  in  accordance  with  the  rule  when  the  facts  have  been  obtained. 

Decision. — Dispute  is  remanded  to  the  parties  at  interest  for  joint 
investigation  and  handling  in  accordance  with  the  opinion  contained 
herein. 


DECISION  NO.  3776. — DOCKET  1737 


Chicago,  III.,  June  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and 
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determining  whether  or  not  the  Denver  & Salt  Lake  Railroad  Co. 
has  violated  Decision  No.  85  (II,  R.  L.  B.  50). 

Statement. — On  February  5,  1921,  the  Railroad  Labor  Board  ren- 
dered Decision  No.  85,  in  which  the  following  question  and  decision 
was  incorporated : 

Question. — Claim  of  Engineers  E.  E.  Anthony,  W.  W.  Rush,  L.  Myers,  and 
William  Lewis,  Fireman  H.  E.  Rains,  W.  A.  Tappan,  O.  L.  Root,  and  L.  H. 
La  Chappelle,  Conductor  W.  G.  Reddin,  and  Brakeman  D.  M.  MacRitchie  for 
time  held  out  of  service  and  no  reason  given. 

******* 

Decision. — Under  agreement  rule  unassigned  crews  in  snowplow  service  were 
entitled  to  be  paid  the  same  as  if  engaged  in  freight  service,  but  there  is 
evidence  that  the  company  desired  to  change  this  condition  and  reclassify 
snowplow  as  work-train  service,  as  is  indicated  in  Dockets  56  and  57,  which 
are  a part  of  the  cases  before  this  board.  It  is  apparent  that  the  message 
directing  crews  to  “ tie  up  at  Arrow  at  12  midnight  and  return  to  duty  at 
12.05  a.  m.”  was  intended  to  break  the  continuity  of  service  of  the  unassigned 
crews  engaged  in  snowplow  service  and  thus  deprive  them  of  compensation 
which  might  accrue  under  the  agreement  rule,  particularly  the  punitive  or 
time  and  one-half  overtime. 

At  the  time  of  this  occurrence,  when  all  hands  were  trying  to  break  the 
snow  blockade  and  get  the  road  open,  it  would  appear  that  the  men  might 
have  proceeded  under  protest  and  later  submitted  their  pay  claims  for  adjudi- 
cation. However,  the  fact  that  the  men  had  knowledge  that  efforts  were 
being  made  to  abrogate  the  rules  of  their  agreement  and  reclassify  snowplow 
service  can  not  be  disregarded,  and  it  was  an  ill-advised  time  for  dispatcher  or 
other  officials  of  the  company  to  attempt  by  telegraphic  instructions  or  other- 
wise to  reduce  the  compensation  of  the  men  who  were  laboring  under  the 
extreme  conditions  which  existed. 

These  particular  claims  are  based  upon  the  fact  that  men  in  question  were 
taken  out  of  service  without  investigation.  Rule  52  of  the  engineers’  agree- 
ment reads  as  follows : 

“Engineers,  firemen,  or  hostlers  will  not  be  disciplined  except  for  good  and 
sufficient  cause,  and  in  case  an  engineer,  fireman,  or  hostler  is  suspended 
pending  investigation,  he  shall  be  so  notified  and  a decision  rendered  within 
five  days,  the  suspended  engineer,  fireman,  or  hostler  shall  receive  one  full 
day’s  pay  for  each  and  every  day  he  is  held  off  after  five  days’  limit,  until 
decision  is  rendered.” 

Rule  32  of  the  trainmen’s  agreement  reads  : 

“Any  trainman  deeming  he  has  been  unjustly  dealt  with  shall  have  the 
right  to  a full  investigation  if  he  so  desires,  and  if  it  is  decided  that  he  has 
been  wrongfully  disciplined  he  will  be  reinstated  and  paid  not  less  than  he 
would  have  received  had  he  remained  in  the  service.  His  appeal,  however, 
must  be  made  within  10  days,  and  he  will  be  given  a hearing  within  10  days 
from  the  date  of  such  appeal,  when  possible.” 

It  being  clear  that  the  engineers  and  firemen  involved  wTere  disciplined  and 
removed  from  service  on  first  district  without  investigation  and  not  permitted 
to  work  there  nor  assigned  elsewhere  for  several  days  thereafter — investiga- 
tion was  begun  but  subsequently  abandoned  and  the  men  were  restored  to 
service — the  board  therefore  decides  that  under  the  rules  that  claims  for 
time  lost  by  them  are  sustained. 

The  conductor  and  brakeman  were  restored  to  service  within  a few  days 
and  no  time  claims  were  presented  within  time  limit  of  the  rule.  The  agree- 
ment reached  wiien  they  resumed  duty  should  be  observed  by  both  parties. 
(Supra.) 

On  March  27,  1922,  the  organizations,  parties  to  this  dispute,  filed 
with  the  board  a protest  against  the  action  on  the  part  of  the  car- 
rier in  refusing  to  comply  with  the  provisions  of  the  above-referred- 
to  decision. 

On  April  24,  1925,  acting  under  section  313  of  the  transportation 
act,  1920,  the  board  cited  the  carrier  to  appear  before  it  on  May  4, 
1925,  in  order  that  the  board  might  conduct  inquiry  as  necessary  to 
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determine  whether  or  not  a violation  of  its  decision  had  occurred 
Oral  hearing  was  conducted  as  scheduled,  at  which  time  only  the 
representatives  of  the  organizations  were  present. 

Opinion. — The  dispute  upon  which  the  above-referred-to  decision 
was  rendered  was  handled  in  conformity  with  the  procedure  out- 
lined in  the  transportation  act,  1920,  and  upon  failure  to  effect  a 
settlement  locally  it  was  submitted  to  the  board  for  decision. 

In  accordance  with  the  duties  imposed  upon  the  Railroad  Labor 
Board,  duly  established  by  an  act  of  Congress,  commonly  known  as 
the  transportation  act,  1920,  it  was  necessary  that  it  proceed  in  the 
handling  of  this  dispute  as  therein  provided.  The  board  does  not 
feel  it  necessary  to  go  into  the  merits  of  the  case,  as  the  facts  are 
clearly  set  forth  in  the  decision. 

Decision. — The  Denver  & Salt  Lake  Railroad  Co.  and  its  respon- 
sible officers  have  violated  Decision  No.  85  on  account  of  its  refusal 
to  comply  with  the  provisions  thereof,  and  is  knowingly  and  willfully 
persisting  in  such  violation  in  contempt  of  the  decision  therein  con- 
tained and  in  contravention  of  the  public  welfare. 


DECISION  NO.  3777.— DOCKET  1739 

Chicago , III.,  June  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — This  is  a proceeding  under  section  813  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and  de- 
termining whether  or  not  the  Denver  & Salt  Lake  Railroad  Co.  has 
violated  Decision  No.  2178  (Y,  R.  L.  B.  181). 

Statement. — On  March  4,  1924,  the  Railroad  Labor  Board  ren- 
dered Decision  No.  2178,  in  which  the  following  question  and  de- 
cision are  incorporated : 

Question. — Request  of  the  employees  that  F.  J.  Boyd,  conductor,  who  was 
dismissed  from  the  service  of  the  carrier  on  October  25,  1920,  be  reinstated  to 
the  service  of  the  carrier  with  full  seniority  rights  and  paid  for  all  time  lost. 

Decision. — The  Railroad  Labor  Board  decides,  on  the  evidence  presented  in 
this  case,  that  F.  J.  Boyd  shall  be  reinstated  to  the  service  of  the  carrier  with 
seniority  unimpaired  but  without  pay  for  time  lost.  (Supra.) 

On  October  18,  1924,  the  organizations  parties  to  this  dispute  filed 
with  the  board  a protest  against  the  action  on  the  part  of  the  carrier 
in  refusing  to  comply  with  the  provisions  of  the  above-referred-to 
decision. 

On  April  24,  1925,  acting  under  section  313  of  the  transportation 
act,  1920,  the  board  cited  the  carrier  to  appear  before  it  on  May  4, 
1925,  in  order  that  the  board  might  conduct  inquiry  as  necessary  to 
determine  whether  or  not  a violation  of  its  decision  had  occurred. 
Oral  hearing  was  conducted  as  scheduled,  at  which  time  only  the 
representatives  of  the  organizations  were  present. 

Opinion . — The  dispute  upon  which  the  above-referred-to  decision 
was  rendered  was  handled  in  conformity  with  the  procedure  outlined 
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in  the  transportation  act,  1920,  and  upon  failure  to  effect  a settle- 
ment locally  it  was  submitted  to  the  board  for  decision. 

In  accordance  with  the  duties  imposed  upon  the  Railroad  Labor 
Board,  duly  established  by  an  act  of  Congress,  commonly  known  as 
the  transportation  act,  1920,  it  was  necessary  that  it  proceed  in  the 
handling  of  this  dispute  as  therein  provided. 

Decision. — The  Denver  & Salt  Lake  Railroad  Co.  and  its  re- 
sponsible officers  have  violated  Decision  No.  21T8  on  account  of  its 
refusal  to  comply  with  the  provisions  thereof,  and  is  knowingly  and 
willfully  persisting  in  such  violation  in  contempt  of  the  decision 
therein  contained  and  in  contravention  of  the  public  welfare. 


DECISION  NO.  3778.— DOCKET  1740 

Chicago,  III.,  June  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  transpor- 
tation act,  1920,  brought  for  the  purpose  of  ascertaining  and  deter- 
mining whether  or  not  the  Denver  & Salt  Lake  Railroad  Co.  has 
violated  Decision  No.  2179  (V,  R.  L.  B.  181). 

/Statement. — On  March  4,  1924,  the  Railroad  Labor  Board  ren- 
dered Decision  No.  2179,  in  which  the  following  question  and  deci- 
sion are  incorporated : 

Question. — Request  of  the  employees  that  E.  A.  Easton,  engineer,  who  was 
dismissed  on  December  23,  1920,  shall  be  reinstated  to  the  service  of  the  car- 
rier with  seniority  rights  unimpaired  and  paid  for  time  lost. 

Decision. — The  Railroad  Labor  Board  decides  on  the  evidence  presented  in 
this  case  that  E.  A.  Easton  shall  be  reinstated  to  the  service  of  the  carrier 
with  seniority  rights  unimpaired,  and  that  he  shall  be  paid  for  all  time  lost. 
(Supra.) 

On  October  13,  1924,  the  organizations  parties  to  this  dispute  filed 
with  the  board  a protest  against  the  action  on  the  part  of  the  carrier 
in  refusing  to  comply  with  the  provisions  of  the  above-referred-to 
decision. 

On  April  24,  1925,  acting  under  section  313  of  the  transportation 
act,  1920,  the  board  cited  the  carrier  to  appear  before  it  on  May  4, 
1925,  in  order  that  the  board  might  conduct  inquiry  as  necessary  to 
determine  whether  or  not  a violation  of  its  decision  had  occurred. 
Oral  hearing  was  conducted  as  scheduled  at  which  time  only  the  rep- 
resentatives of  the  organizations  were  present. 

Opinion. — The  dispute  upon  which  the  above-referred-to  decision 
was  rendered  was  handled  in  conformity  with  the  procedure  out- 
lined in  the  transportation  act,  1920,  and  upon  failure  to  effect  a 
settlement  locally  it  was  submitted  to  the  board  for  decision. 

In  accordance  with  the  duties  imposed  upon  the  Railroad  Labor 
Board,  duly  established  by  an  act  of  Congress,  commonly  known  as 
the  transportation  act,  1920,  it  was  necessary  that  it  proceed  in  the 
handling  of  this  dispute  as  therein  provided.  * 
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Decision . — The  Denver  & Salt  Lake  Railroad  Co.  and  its  respon- 
sible officers  have  violated  Decision  No.  2179  on  account  of  its  refusal 
to  comply  with  the  provisions  thereof,  and  is  knowingly  and  willfully 
persisting  in  such  violation  in  contempt  of  the  decision  therein  con- 
tained, and  in  contravention  of  the  public  welfare. 


DECISION  NO.  3779.— DOCKET  1741 

Chicago,  III.,  June  26,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  Brother- 
hood of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Denver  & Salt  Lake  Railroad  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and 
determining  whether  or  not  the  Denver  & Salt  Lake  Railroad  Co. 
has  violated  Decision  No.  2180  (V,  R.  L.  B.  181). 

Statement. — On  March  4,  1924,  the  Railroad  Labor  Board  ren- 
dered Decision  No.  2180  in  which  the  following  question  and  de- 
cision are  incorporated : 

Question. — Request  of  the  employees  that  Martin  Callahan,  engineer,  who 
was  dismissed  on  January  3,  1921,  shall  be  reinstated  to  the  service  of  the 
carrier  with  seniority  rights  unimpaired  and  with  pay  for  time  lost. 

Decision. — The  Railroad  Labor  Board  decides  on  the  evidence  in  this  case 
that  Martin  Callahan  shall  he  reinstated  to  the  service  of  the  carrier  with 
seniority  rights  unimpaired,  and  that  he  shall  be  paid  for  all  time  lost. 
(Supra.) 

On  October  13,  1924,  the  organizations  parties  to  this  dispute  filed 
with  the  board  a protest  against  the  action  on  the  part  of  the  carrier 
in  refusing  to  comply  with  the  provisions  of  the  above-referred-to 
decision. 

On  April  24,  1925,  acting  under  section  313  of  the  transportation 
act,  1920,  the  board  cited  the  carrier  to  appear  before  it  on  May  4, 
1925,  in  order  that  the  board  might  conduct  inquiry  as  necessary  to 
determine  whether  or  not  a violation  of  its  decision  had  occurred. 
Oral  hearing  was  conducted  as  scheduled  at  which  time  only  the 
representatives  of  the  organizations  were  present. 

Opinion. — The  dispute  upon  which  the  above-referred-to  decision 
was  rendered  was  handled  in  conformity  with  the  procedure  out- 
lined in  the  transportation  act,  1920,  and  upon  failure  to  effect  a 
settlement  locally  it  was  submitted  to  the  board  for  decision. 

In  accordance  with  the  duties  imposed  upon  the  Railroad  Labor 
Board,  duly  established  by  an  act  of  Congress,  commonly  known  as 
the  transportation  act,  1920,  it  was  necessary  that  it  proceed  in  the 
handling  of  this  dispute  as  therein  provided. 

Decision. — The  Denver  & Salt  Lake  Railroad  Co.  and  its  respon- 
sible officers  have  violated  Decision  No.  2180  on  account  of  its  re- 
fusal to  comply  with  the  provisions  thereof,  and  is  knowingly  and 
willfully  persisting  in  such  violation  in  contempt  of  the  decision 
therein  contained,  ajid  in  contravention  of  the  public  welfare. 
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Chicago , III.,  June  26,  1925 

American  Train  Dispatchers’  Association  v.  Litchfield  & Madison  Railway  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  trans- 
portation act,  1920,  brought  for  the  purpose  of  ascertaining  and  de- 
termining whether  or  not  the  Litchfield  & Madison  Kailway  Co. 
has  violated  Decision  No.  2250  (V,  K.  L.  B.  248). 

Statement. — On  March  13,  1924,  the  Railroad  Labor  Board  ren- 
dered Decision  No.  2250,  in  which  the  following  question  and  deci- 
sion are  incorported : 

Question. — Request  of  the  employees  for  the  reinstatement,  with  compensa- 
tion for  time  lost,  of  W.  R.  Coil,  train  dispatcher,  who  was  dismissed  from 
the  service  of  the  carrier  on  November  1,  1922. 

* * * * * * * 

Decision: — The  Railroad  Labor  Board  decides  that  W.  R.  Coil  shall  be  rein- 
stated to  his  position  with  seniority  unimpaired  and  compensated  for  the 
wage  loss  sustained,  less  any  amount  earned  in  other  employment.  (Supra:) 

On  June  18,  1924,  the  organization  party  to  this  dispute  filed 
with  the  board  a protest  against  the  action  on  the  part  of  the  car- 
rier in  refusing  to  comply  with  the  provisions  of  the  above-referred- 
to  decision. 

On  July  1,  1924,  acting  under  section  313  of  the  transportation  act, 
1920,  the  board  cited  the  carrier  to  appear  before  it  on  July  19, 
1924,  in  order  that  the  board  might  conduct  inquiry  as  necessary  to 
determine  whether  or  not  a violation  of  its  decision  had  occurred. 

Opinion. — The  dispute  upon  which  the  above-referred-to  decision 
was  rendered  was  handled  in  conformity  with  the  procedure  outlined 
in  the  transportation  act,  1920,  and  upon  failure  to  effect  a settle- 
ment locally  it  was  submitted  to  the  board  for  decision. 

In  accordance  with  the  duties  imposed  upon  the  Railroad  Labor 
Board,  duly  established  by  an  act  of  Congress,  commonly  known  as 
the  transportation  act,  1920,  it  was  necessary  that  it  proceed  in  the 
handling  of  this  dispute  as  therein  provided.  The  board  does  not 
feel  it  necessary  to  go  into  the  merits  of  the  case  as  the  facts  are 
clearly  set  forth  in  the  decision. 

Decision. — The  Litchfield  & Madison  Railway  Co.  and  its  respon- 
sible officers  have  violated  Decision  No.  2250  on  account  of  its  re- 
fusal to  comply  with  the  provisions  thereof,  and  is  knowingly  and 
willfully  persisting  in  such  violation  in  contempt  of  the  decision 
therein  contained,  and  in  contravention  of  the  public  welfare. 


DECISION  NO.  3781.— DOCKET  2396 

Chicago,  III.,  June  26,  1925 

American  Train  Dispatchers’  Association  v.  Union  Pacific  Railroad  Co., 
St.  Joseph  & Grand  Island  Railway  Co. 

Question. — Claim  of  the  employees  that  assistant  chief  and  night 
chief  train  dispatchers  should  be  included  within  the  scope  of  the 
agreement  between  the  parties  hereto. 
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Decision. — Without  passing  upon  the  question  submitted  origi- 
nally, the  Railroad  Labor  Board  decides  that  in  view  of  the  evidence 
before  it,  which  conclusively  shows  a change  of  representation, 
there  is  now  no  dispute  between  this  carrier  and  the  organization 
presenting  the  dispute,  and  the  case  is  therefore  dismissed. 


DECISION  NO.  3782.— DOCKET  4063 

Chicago,  III.,  June  29 ? 1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Driver  Edward  Houser 
and  Helper  William  E.  Boyle,  New  York  City,  N.  Y.,  should  be 
reimbursed  $50  each,  collected  from  them  in  connection  with  the  loss 
of  a shipment  of  pearls. 

• Statement. — On  April  7,  1923,  a package  of  pearls  was  shipped 
from  a firm  in  Philadelphia  to  Goldsmith  & Stern,  136  West  Fifty- 
second  Street,  New  York.  The  original  receipt  given  by  the  express 
company  to  the  shipper  in  Philadelphia  shows  the  address  as  130 
West  Fifty-second  Street,  and  this  receipt  is  supposed  to  corre- 
spond with  the  address  on  this  package.  On  April  9,  1923,  Driver 
Houser  received  and  signed  for  this  package  at  the  Long  Island  City 
terminal  of  the  express  company.  The  delivery  sheet  showed  the 
package  destined  to  132  West  Fifty-second  Street,  and  the  records 
in  the  value  room  at  Long  Island  City  showed  the  same  address. 
Helper  Boyle  made  delivery  of  the  package  at  132  West  Fifty- 
second  Street  and  obtained  a receipt  therefor.  The  package  was  not 
received  by  Goldsmith  & Stern  and  the  carrier  assessed  Messrs. 
Houser  and  Boyle,  $50  each,  for  the  loss. 

The  carrier  contends  that  the  loss  occurred  because  of  the  negli- 
gence of  these  employees  and  that  they  participated  in  the  payment 
rather  than  accept  discipline ; and  that  the  package  should  not  have 
been  delivered  without  making  sure  that  the  person  who  signed  for 
it  was  the  consignee. 

The  employees  contend  that  Messrs.  Houser  and  Boyle  were  not 
responsible  for  the  loss  of  the  package,  that  it  was  unjust  to  require 
them  to  pay  for  it,  and  that  they  should  be  reimbursed  therefor. 

Opinion. — The  evidence  in  this  case  indicates  that  it  is  not  an 
uncommon  practice  of  the  express  company  to  require  or  permit  the 
employees  to  pay  for  lost  shipments  rather  than  to  accept  discipline 
in  the  form  of  suspension  or  dismissal.  In  the  present  case  the  com- 
plaint is  not  as  to  the  unjustness  of  the  practice  but  is  based  on  the 
grounds  that  the  employees  involved  were  not  responsible  for  the 
loss,  and  this  is  the  only  feature  involved  in  the  dispute. 

The  evidence  discloses  that  the  address  to  which  the  shipment  was 
delivered  was  a stable  and  not  a place  of  business ; that  the  signature 
on  the  delivery  sheet  obtained  by  Helper  Boyle,  which  was  sub- 
mitted in  evidence,  could  not  by  any  stretch  of  the  imagination  be 
identified  as  Goldsmith  & Stern;  and,  further,  that  the  instructions 
governing  employees  in  vehicle  service  prohibit  helpers  from  mak- 
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ing  delivery  of  shipments.  Under  the  circumstances  the  Railroad 
Labor  Board  is  of  the  opinion  that  the  carrier  was  justified  in  con- 
cluding that  these  employees  were  responsible  for  the  loss. 

Decision. — Claim  denied. 


DECISION  NO.  3783.— DOCKET  4066 

Chicago,  III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Spokane,  Portland  & Seattle  Railway  Co. 

Question. — Claim  of  Miss  Mayme  McConnell  for  assignment  to 
position  of  comptometer  operator  in  traffic  accounts  division  and  for 
pay  for  all  time  lost  because  of  nonassignment. 

Statement. — On  or  about  May  1,  1923,  Miss  McConnell  was  em- 
ployed in  the  traffic  accounts  division  of  the  accounting  department 
at  Portland,  Oreg.,  on  a vacancy  which  was  supposed  to  last  for 
30  days,  caused  by  the  regular  occupant  of  the  position  having  taken 
30  days’  leave  of  absence.  The  regular  occupant  returned  on  June 
1,  but  was  placed  in  another  position  which  had  become  vacant  dur- 
ing her  absence.  This  had  the  effect  of  creating  a permanent 
vacancy  in  the  position  of  comptometer  operator  which  Miss  McCon- 
nell had  been  filling  temporarily.  She,  however,  was  not  given  the 
position,  but  it  was  filled  by  a new  employee.  Later  in  the  month 
the  position  was  bulletined  as  a permanent  one  and  Miss  McConnell 
filed  a bid  for  same,  but  she  was  denied  it  and  the  new  employee 
was  permanently  assigned.  Miss  McConnell  had  previously  been 
in  the  service  in  the  car-service  department  between  January  16  and 
March  15,  1923,  at  which  later  date  she  was  released  because  of  a 
reduction  in  forces.  The  carrier  contends  that  she  failed  to  file  her 
name  and  address  when  she  wras  released  from  the  traffic  accounts 
division,  but  this  statement  is  disputed  by  the  employees,  who  claim 
that  she  did  this  and  was  informed  by  the  department  head  at  the 
time  that  he  would  call  her  if  any  work  showed  up  in  the  future. 

The  employees  claim  that  rule  3 of  their  agreement,  which  is 
quoted  below,  provides  that  Miss  McConnell’s  seniority  begins  in 
this  division  on  the  date  of  her  entrance  into  the  service  on  that 
seniority  district,  which  was  on  May  1,  1923,  and  that  the  carrier 
should  have  bulletined  the  position  on  the  date  upon  which  it  was 
known  to  be  a permanent  vacancy,  that  is,  June  1,  1923,  and  that 
Miss  McConnell  should  have  been  assigned  to  it  as  the  senior  appli- 
cant. 

Rule  3.  Seniority  begins  at  the  time  employee's  pay  starts  on  the  seniority 
district  and  in  the  class  to  which  assigned.  Where  two  or  more  employees 
enter  upon  their  duties  at  the  same  hour  on  the  same  date,  employing  officer 
shall  at  that  time  designate  respective  seniority  rank  of  such  employee. 

The  carrier  contends  that  the  claim  of  the  organization  should 
be  declined  for  the  following  reasons : 

First.  Miss  McConnell  was  employed  for  a stated  period  of  30  days,  and 
fully  understood  at  the  time  of  entering  service  that  she  would  be  released 
at  the  end  of  that  period. 
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• Second.  Under  the  rules  of  agreement,  when  temporarily  filling  the  place  of 
regular  employee  she  would  acquire  no  seniority  until  the  expiration  of  60  days, 
after  which  time  her  seniority  would  date  back  to  the  time  her  pay  started. 

Third.  Under  the  provisions  of  rule  25  the  carrier  had  the  right  to  release 
Miss  McConnell  from  service  at  any  time  during  the  period  of  her  30  days’ 
employment  without  a hearing,  and  the  organization,  under  this  rule  of  the 
agreement,  has  no  right  to  present  a claim  in  her  behalf. 

Fourth.  Under  the  provisions  of  rule  21,  even  if  Miss  McConnell  had  acquired 
seniority  by  reason  of  her  temporary  service,  she  forfeited  any  right  which 
she  might  have  had  by  the  failure  to  file  her  name  and  address  with  the  officer 
in  charge  of  the  seniority  district  in  which  she  was  employed. 

Fifth.  Miss  McConnell  was  engaged  for  temporary  work,  and  this  tem- 
porary work  ended  before  the  position  applied  for  was  open ; so  that  Miss 
McConnell  was  actually  out  of  the  service  before  there  was  any  vacancy  to 
which  she  might  have  been  assigned. 

In  support  of  its  contention  the  carrier  refers  to  rules  6, 14,  21,  and 
25  of  the  agreement  with  the  clerks,  which  are  quoted : 

Rule  6.  A seniority  roster  of  all  employees  in  each  seniority  district,  show- 
ing name,  date,  location,  title,  and  rate  of  pay,  will  be  posted  in  space  acces- 
sible to  all  employees  affected.  The  rosters  will  be  revised  and  posted  in 
January  and  July  of  each  year,  and  will  be  open  to  protest  for  a period  of  60 
days  from  date  of  posting.  Upon  presentation  of  proof  of  error  by  an  employee 
or  his  representative,  such  error  will  be  corrected.  The  duly  accredited  repre- 
sentative of  the  employees  will  be  furnished  with  a copy  of  the  roster  upon  re- 
quest. Seniority  rosters  will  be  prepared  by  classes  defined  in  Article  I and 
show  the  name,  location,  title,  and  rate  of  pay  and  date  of  entry  of  the  em- 
ployee into  the  seniority  district  and  class  covered  thereby,  except  that  the 
names  of  janitors  and  laborers  will  not  be  included  until  they  have  been  in 
continuous  service  of  the  railway  in  excess  of  six  months,  nor  of  clerks  and 
other  employees  filling  temporary  positions  until  they  have  been  in  continuous 
service  of  the  railway  in  excess  of  90  days. 

Rule  14.  New  positions  or  vacancies  of  60  days’  or  less  duration  shall  be 
considered  temporary,  and  may  be  filled  without  bulletining. 

Positions  or  vacancies  of  indefinite  duration  need  not  be  bulletined  until  after 
expiration  of  60  days ; except,  however,  on  special  work  outside  of  regular 
routine,  time  limit  for  issuing  bulletin  may  be  extended  to  90  days. 

Rule  21.  When  reducing  forces,  fitness  and  ability  being  sufficient,  seniority 
rights  shall  govern. 

When  forces  are  increased,  fitness  and  ability  being  sufficient,  employees 
shall  be  returned  to  service  in  the  order  of  their  seniority  rights. 

Employees  desiring  to  avail  themselves  of  this  rule  must  file  their  addresses 
with  the  proper  official  at  time  of  reduction,  advise  promptly  of  any  change 
in  address,  and  renew  address  each  90  days.  Employees  failing  to  renew  their 
address  each  90  days  or  to  return  to  the  service  within  7 days  after  being, 
notified  (by  mail  or  telegram  at  last  address  given),  or  give  satisfactory 
reason  for  not  doing  so,  will  be  considered  out  of  service.  Employees  sus- 
pended on  account  of  reduction  in  force  will  be  given  consideration  in  tempo- 
rary vacancies  which  may  occur. 

Rule  25.  No  employee  who  has  been  in  the  service  more  than  60  days  will 
be  disciplined  or  dismissed  without  a fair  hearing  by  his  supervising  officer. 
Suspension  in  proper  cases  pending  a hearing,  which  will  be  held  within 
seven  days  of  date  charge  is  made  or  employees  suspended,  will  not  be  con- 
sidered a violation  of  this  principle.  At  a reasonable  time  prior  to  the  hear- 
ing the  employee  will  be  apprised  of  the  precise  charge  against  him.  In 
case  of  unsatisfactory  services  or  incompetency,  all  charges  to  be  investigated 
will  be  stated.  The  employee  will  have  reasonable  opportunity  to  secure 
the  presence  of  witnesses  and  the  right  to  be  represented  by  one  or  more 
employees  of  his  choice,  and/or  duly  accredited  representatives.  The  right 
of  appeal  to  the  next  higher  officer  up  to  and  including  the  general  manager 
is  conceded. 

If  the  final  decision  decrees  that  charges  against  the  employee  were  not 
sustained,  the  record  shall  be  cleared  of  the  charge.  If  suspended  or  dismissed, 
the  employee  shall  be  reinstated  and  compensated  for  wage  loss,  if  any,  suf- 
fered by  him. 
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An  employee  who  considers  himself  otherwise  unjustly  treated  shall  have  the 
same  right  of  hearing  as  herein  provided. 

Decision. — The  position  of  comptometer  operator  should  have 
been  bulletined  on  June  1,  1923,  and  Miss  Mayme  McConnell  should 
• have  been  assigned  to  it.  Claim  of  the  employees  for  the  assignment 
of  Miss  McConnell  to  the  position  and  for  compensation  for  wage 
loss  sustained  since  June  1,  1923,  less  any  amount  she  may  have 
earned  at  other  employment,  is  sustained. 


DECISION  NO.  3784.— DOCKET  4074 

Chicago,  III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  E.  T.  McClean,  assigned  to  relief  work, 
Huron,  S.  Dak.,  Dakota  division,  for  overtime  payment  for  service 
performed  outside  of  hours  8 a.  m.  to  5 p.  m.,  and  additional  com- 
pensation based  on  the  provisions  of  rules  32,  39,  41,  and  53,  cur- 
rent agreement. 

Statement. — This  dispute  was  jointly  submitted  to  the  Railroad 
Labor  Board,  and  the  joint  statement  of  facts  and  the  position  of 
the  parties  thereto  is  quoted  below : 

Joint  statement  of  facts. — Mr.  McClean  is  regularly  assigned  to  relief  work, 
as  follows : 

Sunday,  roundhouse  clerk,  motive  power  department,  8 a.  m.  to  5 p.  m., 
exclusive  of  meal  period,  rate  $4.24  a day ; Monday,  engine-crew  caller,  motive 
power  department,  1 p.  m.  to  10  p.  m.,  exclusive  of  meal  period,  rate  $3.59 
a day;  Tuesday,  order  filler,  store  department,  4 p.  m.  to  12  midnight,  rate 
53  cents  an  hour ; Wednesday,  roundhouse  clerk,  motive  power  department, 
9 p.  m.  to  6 a.  m.,  exclusive  of  meal  period,  rate  $4.24  a day ; Friday,  engine-crew 
caller,  motive  power  department,  12  midnight  to  9 a.  m.,  exclusive  of  meal 
period,  rate  $3.59  a day;  Saturday,  order  filler,  store  department,  12  midnight 
to  8 a.  m.,  rate  53  cents  an  hour ; and  relief  day,  8 a.  in.,  Saturday,  to  8 a.  m., 
Sunday. 

Employees'  position. — Rule  32  of  the  agreement  reads  as  follows : 

“ Starting  time. — Regular  assignments  shall  have  a fixed  starting  time, 
which  shall  not  be  changed  without  at  least  two  days’  advance  notice  to  the 
employees  affected.  * * * ” 

We  contend  that  the  above  assignment  is  in  violation  of  this  rule  for  the 
reason  that  the  starting  time  is  not  “ fixed,”  but  varies  from  day  to  day.  The 
intent  of  this  rule  wdien  it  was  negotiated  was  to  have  assignments  start  at 
the  same  hour  every  day  in  the  week.  Also,  the  fact  that  rule  33,  quoted  in  part 
below,  is  still  in  effect  sustains  our  position. 

“ Starting  time,  changes  in. — When  the  established  starting  time  of  a regu- 
lar position  is  changed  more  than  one  hour  for  more  than  six  consecutive  days, 
the  employee  affected  may,  upon  two  days’  advance  notice,  exercise  his  senior- 
ity subject  to  the  provisions  of  rule  16,  provided  such  action  is  taken  within  10 
days  after  such  change.  * * * ” 

We  contend  that  this  employee’s  regular  assignment  for  each  working-day 
should  be  from  8 a.  m.  to  5 p.  m.,  the  present  assignment  for  the  first  day  of  his 
week,  and  that  on  this  basis  he  is  entitled  to  overtime  payment  from  Monday  to 
Saturday  of  each  week  on  the  basis  of  rules  39,  40,  41,  and  43,  quoted  below : 

“Rule  39.  Overtime. — Except  as  otherwise  provided  in  these  rules,  time 
worked  in  excess  of  eight  hours,  exclusive  of  the  meal  period,  on  any  day, 
will  be  considered  overtime  and  paid  on  the  actual  minute  basis  at  the  rate  of 
time  and  one-half. 
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“ Rule  40.  Sunday  and  holiday  work . — Work  performed  on  Sundays  and  the 
following  legal  holidays — namely,  New  Year’s  Day,  Washington’s  Birthday, 
Decoration  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving  Day,  and  Christ- 
mas (provided  when  any  of  the  above  holidays  fall  on  Sunday,  the  day  ob- 
served by  the  State,  Nation,  or  by  proclamation  shall  be  considered  the  holi- 
day)— shall  be  paid  at  the  rate  of  time  and  one-half,  except  that  employees 
necessary  to  the  continuous  operation  of  the  carrier  and  who  are  regularly 
assigned  to  such  service  will  be  assigned  one  regular  day  off  duty  in  seven, 
Sunday,  if  possible,  and  if  required  to  work  on  such  regularly  assigned  sev- 
enth day  off  duty  will  be  allowed  time  at  rate  and  one-half ; when  such 
assigned  day  off  duty  is  not  Sunday,  work  on  Sunday  will  be  paid  for  at 
straight-time  rate.  * * * 

“ Rule  41.  Notified  or  called. — Except  as  provided  in  rule  42,  employees 
notified  or  called  to  perform  work  not  continuous  with,  before,  or  after  the 
regular  work  period,  on  Sundays  or  other  designated  relief  days,  and  specified 
holidays,  will  be  allowed  time  at  rate  and  one-half  on  the  minute  basis,  with  a 
minimum  of  two  hours  for  each  tour  of  duty. 

“Rule  43.  Absorbing  overtime. — Employees  will  not  be  required  to  suspend 
work  during  regular  tour  of  duty  to  absorb  overtime.” 

We  also  contend  that  according  to  rule  53,  quoted  below’,  this  employee 
should  be  compensated  at  the  rate  of  the  position  of  roundhouse  clerk  for  the 
entire  week. 

“ Rule  53.  Preservation  of  rates.- — An  employee  temporarily  or  permanently 
assigned  to  a higher-rated  position  wdll  receive  the  higher  rate  while  occupying 
such  position ; an  employee  temporarily  assigned  to  a lower-rated  position  will 
not  have  his  rate  reduced.” 

Furthermore,  it  is  the  contention  of  the  employees  that  the  above  assignment 
does  not  give  the  incumbent  a chance  to  accumulate  more  than  a few  days  of 
seniority  in  either  the  motive  power  or  the  stores  departments,  which  are  two 
separate  and  distinct  seniority  districts.  Rule  12  of  the  agreement  reads  in 
part  as  follows : 

“ Rule  12.  Seniority  datum. — Seniority  begins  at  the  date  of  last  entry  into 
service,  covered  by  a given  seniority  roster  * * 

Carrier's  position. — Rule  40  as  contained  in  the  current  agreement  is  taken 
from  rule  64,  Article  VIII,  of  Decision  No.  1621.  The  board,  in  Decision  No. 
1621,  states  in  part  that — 

“ The  Sunday  and  holiday  rule  herein  promulgated  is  similar  to  that  recently 
handed  down  in  favor  of  the  signalmen.  It  simply  recognizes  the  justice  of 
the  principle  that  every  employee  is  entitled  to  one  day  off  duty  in  seven.  In 
practice,  that  day  will  and  should  ordinarily  be  Sunday,  but  work  necessary 
to  the  continuous  operation  of  the  carrier  in  its  service  to  the  public  may  be 
done  on  Sunday  without  the  payment  of  punitive  overtime  by  the  carrier’s 
assignment  of  some  other  day  of  rest  to  those  engaged  in  such  indispensable 
Sunday  work.  In  such  instances  as  an  employee  is  required  to  work  on  his 
regularly  assigned  day  off  duty  he  will  receive  time  and  one-half.  This  rule 
is  designed  to  guarantee  to  the  employee  so  far  as  possible  one  day  of  rest 
in  seven  without  undue  expense  or  inconvenience  to  the  carrier.  It  recognizes 
the  rights  and  necessities  of  the  carrier,  the  employee,  and  the  public.”  (IV, 
R.  L.  B.  116.) 

It  is  the  understanding  of  the  carrier  that  it  is  the  intent  to  grant  relief  to 
employees  assigned  to  work  necessary  to  the  continuous  operation  of  the 
carrier  in  order  to  afford  these  employees  one  day  off  duty  in  seven,  and  for 
the  purpose  of  affording  this  day  off  duty  and  precluding  unwarranted  ex- 
pense in  the  payment  of  punitive  rate  were  the  regular  incumbent  required 
to  work  the  seventh  day,  additional  employees  were  hired,  and  it  is  the  position 
of  the  carrier  that  it  is  entirely  within  its  rights  in  establishing  relief  assign- 
ments to  work  the  regular  tour  of  duty  of  the  employees  relieved ; that  the 
relief  employee  is  entitled  to  pro-rata  rate  on  basis  of  the  position  on  which 
relief  is  furnished,  and  is  not  entitled  to  compensation  on  basis  of  rules  39  and 
41  of  the  agreement,  as  claimed  by  the  employees. 

Decision. — The  questions  involved  have  heretofore  been  passed  on 
by  the  Railroad  Labor  Board  in  Decisions  Nos.  1479  (III,  R.  L.  B. 
1084)  and  3341  (VI,  R.  L.  B.  721). 

Claim  of  employees  is  denied. 
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DECISION  NO.  3785.— DOCKET  4115 

Chicago,  III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Request  of  the  employees  that  new  positions  created 
at  Silvis  Shop,  Silvis,  111.,  during  May,  1923,  designated  as  material 
supervisor,  chief  material  dispatcher,  and  three  material  dispatchers 
in  the  production  department,  be  bulletined  under  the  rules  of  the 
clerks’  agreement. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case  and  the  character  of  the  work  now  required,  the  positions  of 
material  supervisor,  chief  material  dispatcher,  and  three  material 
dispatchers  come  under  the  scope  of  the  clerks’  agreement,  and  in 
the  event  of  future  vacancies  shall  be  bulletined  in  accordance  with 
rule  9 of  the  schedule. 

This  decision  shall  not  be  construed  to  deny  the  carrier  the  right 
to  fill  same  from  the  forces  of  the  shop  crafts  in  which  case  the 
employees  so  appointed  will  come  under  the  schedule  of  the  craft 
from  which  selection  is  made. 


DECISION  NO.  3786.— DOCKET  4126 

Chicago,  III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  Jeff  Hillhouse,  check  clerk,  Kansas  City,  Mo., 
for  day  lost,  May  23,  1923. 

Statement. — The  evidence  shows  that  on  May  23,  1923,  Mr.  Hill- 
house,  check  clerk  in  the  freight  house  at  Kansas  City,  reported  for 
work  at  8.02  a.  m.,  two  minutes  after  the  regular  starting  time,  and 
the  warehouse  foreman  refused  to  permit  him  to  go  to  work,  advis- 
ing Mr.  Hillhouse  that  because  of  his  reporting  two  minutes  late  he 
would  have  to  lay  off  for  the  day.  At  10  a.  m.  the  agent  proposed 
to  Mr.  Hillhouse  that  he  work  as  a trucker  and  receive  the  trucker’s 
rate  of  pay  for  the  remaining  two  hours  of  the  morning  assignment, 
which  Mr.  Hillhouse  declined  to  accept. 

The  employees  contend  that  Mr.  Hillhouse  was  disciplined  by 
being  forced  to  lay  off,  and  that  the  provisions  of  rule  34,  investiga- 
tion rule,  have  not  been  complied  with.  Claim  is  made  for  time 
lost  May  23,  1923. 

The  following  is  quoted  from  the  carrier’s  response  to  the  em- 
ployees’ ex  parte  submission: 

No  discipline  was  applied  in  this  case.  It  is  simply  a claim  for  pay  when 
no  service  whatever  was  rendered.  While  the  assigned  starting  time  for  the 
freight-house  forces  at  Kansas  City  is  8 a.  m.,  the  check  clerks,  under  a special 
arrangement,  report  sufficiently  in  advance  of  that  time  to  change  their 
clothes,  get  their  bills  checked  so  that  their  gangs  can  get  work  promptly  at 
8 a.  m.,  and  in  exchange  for  this  little  extra  time  they  are  allowed  to  change 
their  working  clothes  for  their  street  clothes,  clean  up,  and  check  out  at  5 p.  m. 
Therefore,  when  Mr.  Hillhouse  did  not  report  at  the  usual  time,  May  23,  1923, 
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and  their  being  no  advise  whatever  as  to  whether  he  would,  in  fact,  report  at 
any  time  during  the  day,  his  trucking  force  was  assigned  to  other  gangs,  and 
it  was  not  consistent  to  later  disorganize  the  gangs  in  order  to  provide  a gang 
for  Mr.  Hillhouse  when  he  did  actually  report  for  duty.  He  was  offered  em- 
ployment as  a laborer  until  the  noon  hour  when  he  would  again  be  placed  in 
charge  of  his  gang,  but  he  refused  to  accept  such  service,  and  instead  returned 
home.  He  did  not  work  any  during  the  day  in  question,  and  is  not,  therefore, 
entitled  to  any  compensation. 

Decision. — Claim  of  employees  is  denied. 


DECISION  NO.  3787.— DOCKET  4140 

Chicago , III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  reinstatement  of  J.  L.  Hopper,  Fond  du 
Lac,  Wis.,  with  seniority  unimpaired,  and  compensation  for  wage 
loss  sustained  since  December  5,  1923. 

Opinion. — A review  of  the  case  under  consideration  indicates  that 
in  the  heat  of  argument  concerning  overtime,  Mr.  Hopper,  the  com- 
plainant, said  to  the  agent,  “ Neither  I nor  any  other  man  can  per- 
form the  duties  on  route  No.  5 within  the  8-hour  period,”  and 
that  if  the  agent  thought  to  the  contrary  he  was  at  perfect  liberty 
to  get  another  man.  The  agent  took  Mr.  Hopper  at  his  word  and 
told  him  to  turn  in  his  badge  and  other  company  equipment  and 
get  his  time. 

To  what  extent  if  at  all  there  was  exhibited  a spirit  of  insubordi- 
nation can  not  at  this  late  day  be  determined.  In  the  decision  which 
follows  it  is  believed  no  violence  will  be  done  either  party. 

Decision. — J.  L.  Hopper  ^hall  be  reinstated  with  seniority  unim- 
paired. Claim  for  compensation  for  time  out  of  service  is  denied. 


DECISION  NO.  3788.— DOCKET  4142 

Chicago,  III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Shall  certain  positions  excepted  from  the  provisions  of 
the  agreement  be  shown  on  the  seniority  roster  ? 

Statement. — The  evidence  shows  that  on  January  1,  1924,  a senior- 
ity roster  posted  at  Kansas  City,  Mo.,  was  contested  by  the  employees 
because  it  did  not  show  names  of  employees  who  had  been  promoted 
from  the  ranks  and  who  are  now  occupying  positions  excepted  from 
the  agreement. 

Rule  26  of  the  agreement  reads : 

Excepted  positions. — Employees  now  filling  or  promoted  to  excepted  or  offi- 
cial positions  shall  retain  all  their  rights  and  continue  to  accumulate  seniority 
in  the  district  from  which  promoted. 

When  excepted  or  official  positions  are  filled  by  other  than  employees  covered 
by  these  rules,  no  seniority  rights  shall  be  established  by  such  employment. 
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It  is  the  position  of  the  organization  party  hereto  that  employees 
who  have  seniority  rights  and  privileges  under  the  rules  should  be 
shown  on  seniority  rosters ; and  as  those  occupying  the  excepted  po- 
sitions referred  to  always  have  the  right  to  bid  on  all  bulletins,  such 
employees  should  be  shown  on  the  roster. 

It  is  the  position  of  the  carrier  that  all  of  its  rules,  including  rule 
20,  are  subject  to  rule  1,  exceptions;  and  since  rule  1 excepts  certain 
employees,  it  was  not  the  intention  that  the  roster  should  contain 
the  names  of  such  excepted  positions. 

The  carrier  admits  that  employees  occupying  excepted  positions 
retain  their  seniority  rights,  but  contends  that  no  good  purpose  could 
be  served  by  filling  up  the  rosters  with  their  names,  inasmuch  as 
occasions  are  rare  wherein  such  rights  are  exercised,  and  that  as  no 
such  occasion  is  alleged  in  the  submission  before  the  board,  the 
question  does  not  present  a bona  fide  dispute  under  the  provisions  of 
the  transportation  act,  1920. 

Decision. — The  seniority  roster  should  carry  the  names  of  all  em- 
ployees holding  seniority  in  the  district  covered  by  the  roster. 

Claim  of  the  employees  is  Sustained. 


DECISION  NO.  3789.— DOCKET  4197 

Chicago , III.,  June  29,  1925 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway 

System 

Question. — Kate  of  pay  of  first-trick  operator  cashier  at  Dewey, 
Okla. 

Statement. — On  November  28,  1923,  the  position  of  cashier  at 
Dewey,  paying  $5.15  a day,  was  discontinued  and  the  duties  of  same 
were  reassigned,  a portion  going  to  the  first-trick  operator  clerk, 
whose  rate  is  od%  cents  an  hour.  The  classification  of  this  position 
was  changed  from  first-trick  operator  clerk  to  first-trick  operator 
cashier,  effective  December  1.  1923. 

While  acknowledging  that  there  is  no  rule  in  their  schedule  which 
directly  covers  a situation  of  this  kind,  representatives  of  the  em- 
ployees call  attention  to  the  additional  duties  and  added  responsibili- 
ties assigned  to  this  position  and  ask  that  the  rate  formerly  in  effect 
for  the  cashier  be  now  applied  to  the  position  of  telegrapher  cashier 
on  the  basis  of  justice  and  equity. 

The  carrier  contends  that  the  abolition  of  the  cashier’s  position  at 
Dewey  on  November  28,  1923,  because  of  decreased  business,  necessi- 
tating a reduction  in  force  and  reassignment  of  duties,  and  resulting 
in  placing  of  a portion  of  the  cashier’s  duties  on  the  first-trick 
operator  clerk,  does  not  under  any  schedule  rule  call  for  an  increase 
in  the  operator’s  rate ; further,  that  operators  have  always  been  con- 
sidered as  a class  of  employees  to  whom  clerical  work  can  properly 
be  assigned,  the  right  to  so  handle  not  having  been  disputed  by  the 
employees;  that,  in  fact,  the  majority  of  such  positions  have  as  a 
portion  of  their  duties,  more  or  less  clerical  work;  and  it  has  never 
been  considered  that  the  increasing  or  decreasing  of  clerical  duties 
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on  a telegraph  or  telephone  job  changed  the  status  or  rate  of  a posi- 
tion, nor  is  it  understood  that  such  action  is  in  order  at  this  time; 
that  duties  devolving  upon  this  position  are  not  considered  burden- 
some, as  in  effecting  the  above  change  on  November  28,  1923,  a 
portion  of  the  clerical  work  handled  by  the  first-trick  operator  prior 
thereto  was  transferred  to  other  operators’  positions  in  lieu  of  the 
clerical  duties  of  cashier ; and  that  in  view  of  the  above  and  the  fact 
that  there  is  no  schedule  rule  precedent,  or  other  authority  provid- 
ing for  change  in  rate  as  requested,  the  contention  of  the  employees 
has  been  declined. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3790.— DOCKET  4239 

Chicago,  III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — Claim  of  J.  M.  Morris,  chief  car-record  clerk,  West 
Tulsa,  Okla.,  for  reinstatement  with  seniority  unimpaired  and  com- 
pensation for  wage  loss  sustained  since  March  28,  1924. 

Opinion. — The  employee  in  whose  behalf  this  claim  is  presented 
manufactured  a claim,  and  the  party  in  whose  behalf  claim  was  pre- 
sented testifies  that  he  not  only  did  not  authorize  the  claim  but  that 
he  is  cognizant  of  the  fact  that  there  was  nothing  due  him ; further, 
that  on  the  dates  for  which  claim  was  made  he  was  sick  and  unable 
to  work. 

Decision. — Claim  of  employees  denied. 


DECISION  NO.  3791.— DOCKET  4243 

Chicago,  III.,  June  29,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  of  organization  for  a conference  with  the  car- 
rier on  the  subject  of  including  certain  positions  of  hourly-rated 
employees  at  Philadelphia,  Pa.,  termed  by  the  carrier  “ casual  em- 
ployees,” within  the  provisions  of  the  clerks’  agreement. 

Statement. — On  April  9,  1924,  the  general  chairman  of  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees  addressed  a letter  to  the  superin- 
tendent of  the  American  Railway  Express  Co.  at  Philadelphia 
in  which  he  made  written  complaint  in  connection  with  the  em- 
ployment of  a number  of  hourly  paid  employees,  claiming  that  they 
were  not  handling  a heavy  run  of  freight  or  fluctuating  business, 
but  the  regular  traffic  at  that  terminal  and  that  it  was  the  con- 
tention of  the  organization  that  rule  10  of  the  agreement  was  being 


[No.  3792] 


DECISIONS 


1141 


violated  by  the  positions  not  being  advertised;  also,  that  rule  91 
relative  to  rates  for  newly  established  positions  was  being  violated. 
A hearing  for  the  purpose  of  developing  the  facts  was  requested. 
The  carrier  indicated  its  willingness  to  and  did  discuss  the  question 
raised,  but  denied  the  application  for  a hearing  on  the  ground  that 
no  grievance  of  an  employee  had  been  presented  and  that  no  basis 
for  a dispute  existed. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
duly  authorized  representative  selected  by  the  employees  in  the 
service  of  the  carrier  acted  within  his  rights  in  filing  written  pro- 
test against  a practice  which  in  his  opinion  was  contrary  to  the  pro- 
visions of  the  agreement  between  the  clerks’  organization  and  the 
carrier.  This  procedure  is  understood  to  conform  to  the  require- 
ments of  section  301  of  the  transportation  act,  1920,  and  rules  of 
the  board. 

Decision. — If  the  cause  for  complaint  still  exists  representatives 
of  the  parties  to  existing  schedule  agreement  are  directed  to  arrange 
for  an  early  conference  for  the  purpose  of  developing  facts  in  con- 
nection with  the  alleged  violation  of  rules  10  and  91  of  the  clerks’ 
agreement,  and  should  an  adjustment  of  the  question  not  be  reached, 
any  dispute  not  disposed  of  in  conference  shall  be  presented  in  the 
usual  manner  to  the  Railroad  Labor  Board. 


DECISION  NO.  3792.— DOCKET  4709 

Chicago,  III.,  June  29,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Nashville,  Chattanooga  & St.  Louis  Railway 

Question. — (a)  Have  the  employees,  excepting  pieceworkers,  at 
the  rock-crushing  plant  of  the  Nashville,  Chattanooga  & St.  Louis 
Railway,  located  at  Cumberland,  Ala.,  the  right  to  negotiate  with 
the  carrier  an  agreement  covering  rules  and  working  conditions  to 
govern  their  hours  of  service,  rates  of  pay,  etc.  ? 

(b)  Have  these  employees  the  right  to,  by  certificate  of  authority, 
delegate  the  committee  of  the  Dixie  Federation  of  the  United  Broth- 
erhood of  Maintenance  of  Way  Employees  and  Railway  Shop  Labor- 
ers to  negotiate  such  agreement  and  handle  all  disputes  arising  con- 
cerning their  working  conditions  and  rates  of  pay  ? 

Statement. — The  Nashville,  Chattanooga  & St.  Louis  Railway 
maintains  a rock-crushing  plant  at  Cumberland  to  supply  the  main- 
tenance-of-way  department  with  crushed  rock  for  ballasting  of  track 
and  construction  purposes.  This  plant,  it  is  shown,  was  established 
during  the  early  part  of  1924,  and  shortly,  thereafter  certain  of  the 
employees  engaged  thereat  submitted  to  the  carrier  a request  that 
they  be  placed  under  the  agreement  then  in  effect  covering  the 
maintenance-of-way  employees  on  that  railroad. 

The  carrier  took  the  position  that  the  employees  at  the  rock- 
crushing plant  did  not  come  under  the  provisions  of  Title  III  of  the 
transportation  act,  1920,  and  therefore  would  not  grant  the  employ- 
ees’ request. 
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Under  date  of  January  24,  1925,  34  of  the  regular  employees  of 
this  plant  addressed  a communication  to  the  chief  engineer,  wherein 
the  United  Brotherhood  of  Maintenance  of  Way  Employees  and 
Railway  Shop  Laborers  was  authorized  to  represent  them  in  mat- 
ters concerning  wages  and  working  conditions,  and  wherein  they 
requested  that  a contract  be  negotiated  covering  their  wages  and 
working  conditions. 

Conference  was  subsequently  held  at  which  the  carrier  maintained 
its  former  position  that  the  employees  in  question  did  not  come  under 
the  provisions  of  the  transportation  act,  1920,  and  declined  to  nego- 
tiate an  agreement  as  requested.  Upon  failure  to  reach  an  agree- 
ment regarding  the  subject  matter  of  this  dispute  the  questions 
were  referred  to  the  Railroad  Labor  Board  in  ex-parte  form  by  the 
employees. 

There  are  two  gang  foremen  in  charge  at  the  plant  who  report 
tot  the  division  engineer.  The  pay  roll  of  the  employees  is  pre- 
pared in  the  division  accounting  office,  approved  by  the  division 
engineer,  division  superintendent,  chief  engineer,  general  manager, 
etc.,  in  the  same  manner  as  the  pay  roll  of  bridge  and  section  men. 
The  employees  are  also  shown  on  the  monthly  report  filed  with  the 
Interstate  Commerce  Commission  which  covers  employees  and  their 
compensation,  being  included  in  reporting  divisions  Nos.  38,  39, 
44,  and  51. 

Opinion. — The  question  for  the  Railroad  Labor  Board  to  decide 
is  whether  or  not  the  operation  of  the  rock-crushing  plant  can  prop- 
erly be  considered  railroad  service  and  the  employees  as  coming 
within  the  provisions  of  Title  III  of  the  transportation  act,  1920, 
From  the  evidence  presented  it  is  shown  that  the  employees  involved 
in  this  dispute  are  in  the  same  status  as  employees  engaged  in  tie- 
treating plants  or  other  similar  plants  maintained  by  the  carriers 
throughout  the  country  for  the  manufacture  and  preparation  of 
materials  used  in  connection  with  railroad  operation,  and  who  are 
considered  as  railroad  employees.  It  will  be  noted  in  this  case  that 
the  employees  are  under  the  direct  supervision  of  the  engineering 
department  and  are  carried  on  the  pay  rolls  of  such  department 
in  the  same  manner  as  other  employees  under  the  supervision  of 
the  division  engineer.  The  carrier  does  not  dispute  the  statement 
of  the  organization  that  it  is  authorized  to  represent  a majority  of 
the  employees  at  the  rock-crushing  plant  in  question,  and  it  is  there- 
fore necessary  for  the  board  to  decide  only  the  questions  herein- 
before shown. 

Decision. — (a)  Yes.  (b)  Yes. 


DECISION  NO.  3793.— DOCKET  2415 

Chicago,  III.,  June  SO,  1925 

American  Train  Dispatchers’  Association  v.  Union  Pacific  Railroad  Co., 
St.  Joseph  & Grand  Island  Railway  Co. 

Question. — Request  of  the  employees  for  the  adoption  of  three 
rules  relative  to  (1)  relieving  chief  and  assistant  chief  dispatchers, 
(2)  vacation  allowance,  and  (3)  doubling  of  territory  for  relief 
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purpose;  and  for  the  revision  of  section  b of  article  2,  overtime  in 
making  transfer,  and  section  b of  article  7,  determining  daily  rate. 

Decision. — Without  passing  upon  the  questions  submitted  origi- 
nally, the  Railroad  Labor  Board  decides  that  in  view  of  the  evidence 
before  it,  which  conclusively  shows  a change  of  representation,  there 
is  now  no  dispute  between  this  carrier  and  the  organization  pre 
senting  the  dispute,  and  therefore  the  case  is  dismissed. 


DECISION  NO.  3794.— DOCKET  4348 

Chicago,  III.,  June  SO,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  P.  L.  Jones,  extra  teleg- 
rapher, should  be  compensated  for  deadheading,  September  13,  1923, 
under  rule  30  of  the  telegraphers’  agreement. 

Statement. — Article  4 (b)  of  the  agreement  between  this  carrier 
and  its  telegraphers,  effective  October  1,  1918,  reads  as  follows: 

Extra  telegraphers  who  have  performed  initial  service  when  deadheading 
at  the  company’s  instance  to  perform  service  at  any  point,  and  returning 
therefrom  will  be  paid  2 cents  per  mile,  except  when  deadheading  to  displace 
their  juniors  in  the  service. 

In  the  agreement  of  March  16,  1922,  this  rule  was  superseded  by 
rule  30,  reading  as  follows : 

Extra  telegraphers  who  have  performed  initial  service  when  deadheading  at 
the  company’s  instance  to  perform  service  at  any  point,  and  returning  there- 
from, will  be  paid  2 cents  per  mile.  Deadheading  resulting  from  the  exercise 
of  seniority  rights  or  when  deadheading  is  occasioned  by  telegraphers  relieving 
each  other  account  laying  off  on  personal  business  will  not  be  paid  for. 

The  claim  is  made  under  the  latter  rule.  On  September  13,  1923, 
Extra  Telegrapher  Jones,  Portland  division,  was  used  to  fill  the 
position  made  vacant  by  a regular  telegrapher  exercising  his  senior- 
ity rights  to  another  position. 

The  employees  contend  that  Mr.  Jones  is  entitled  to  payment  for 
194  deadhead  miles  at  2 cents  a mile ; and  that  the  words,  “ Exercise 
of  seniority  rights,”  in  rule  30,  refer  to  the  exercise  of  seniority 
rights  by  extra  telegraphers. 

The  carrier  contends  that  an  extra  telegrapher  deadheading  the 
vacancy  caused  by  the  exercise  of  seniority  rights  by  himself  or  some 
other  telegrapher  is  not  entitled  to  deadhead  payment,  and  in  the 
present  instance  Mr.  Jones  is  not  entitled  to  the  payment  claimed. 

Decision. — Claim  of  the  emplo37ees  is  sustained. 


DECISION  NO.  3795.— DOCKET  4356 

Chicago,  III.,  June  SO,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Should  the  allowance  of  $15  a month,  formerly  given 
AY.  Saunderson,  first-trick  operator  at  Abilene,  Tex.,  now  deceased, 
be  divided  among  other  operators. 
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Statement. — The  evidence  shows  that  for  a number  of  years  the 
carrier  allowed  Mr.  Saunderson,  first-trick  operator  at  Abilene,  $15 
a month  in  addition  to  the  wage  specified  in  the  agreement.  Mr. 
Saunderson  died  on  August  29,  1924,  and  it  is  the  claim  of  the  organ- 
ization that  the  $15  should  be  distributed  among  other  employees  at 
that  point  on  the  basis  that  this  amount  constituted  a portion  of  Mr. 
Saunderson’s  wage. 

The  carrier  takes  the  position  that  the  $15  which  had  been  al- 
lowed Mr.  Saunderson  since  1897  was  given  to  him  as  a bonus  on 
account  of  long  and  faithful  service;  that  it  has  never  been  con- 
sidered as  constituting  a portion  of  his  basic  or  schedule  wage;  and 
that  upon  the  death  of  Mr.  Saunderson  the  carrier  was  justified  in 
discontinuing  the  allowance. 

Opinion. — The  evidence  does  not  disclose  that  the  allowance  of 
$15  a month  to  Mr.  Saunderson  was  ever  considered  in  wage  adjust- 
ments, or  any  mention  made  in  the  schedule  agreement  relative 
thereto.  No  dispute  exists  as  to  the  application  of  the  schedule 
rates.  The  Railroad  Labor  Board  does  not  feel  that  the  request  of 
the  employees  is  justified  under  the  circumstances  as  cited. 

Decision. — No. 


DECISION  NO.  3796.— DOCKET  4027  ET  AL. 

Chicago,  III.,  June  30,  1925 

American  Railway  Express  Co.  et  al.  v.  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  et  al. 

Subject. — Disposition  of  applications  for  decision  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreement 
between  the  parties  interested  settlements  have  been  reached,  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  applications  for 
decision  have  been  received  in  the  following  cases,  w7hich  are  indi- 
cated by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein : 

American  Railway  Express  Co.  v.  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees. Docket  4027. 

Atchison,  Topeka  & Santa  Fe  Railway  System  v.  Order  of  Rail- 
road Telegraphers.  Docket  4264. 

Chicago  & North  Western  Railway  Co.  v.  American  Train  Dis- 
patchers’ Association.  Docket  2767. 

Great  Northern  Railway  Co.  v.  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees. Docket  4211. 

Kansas  City  Southern  Railway  Co.  v.  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees. Docket  3914. 

Northern  Pacific  Railway  Co.  v.  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees. Dockets  4207,  4367,  4640. 
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St.  Paul  Union  Depot  Co.  v.  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees. 
Docket  4214,  111. 

Union  Pacific  System  v.  Order  of  Railroad  Telegraphers.  Dockets 
4684,  4685,  4686,  4687,  4688,  4689,  4690. 

Decision. — The  requests  for  -withdrawal  are  granted,  and  the  files 
in  these  cases  are  hereby  closed. 


DECISION  NO.  3797.— DOCKET  4240 

Chicago , III.,  July  1 , 1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Fort  Worth  & Denver  City  Railway  Co. 

Question. — Proper  seniority  standing  of  J.  B.  Spillman,  index 
clerk,  Wichita  Falls,  Tex. 

Statement. — Mr.  Spillman  entered  the  service  of  the  Fort  Worth 
& Denver  City  Railway  Co.  on  November  29,  1908,  as  a switchman. 
On  December  16,  1911,  he  was  made  a conductor  on  the  Wichita 
Valley  Railway.  While  employed  as  conductor  he  sustained  an 
injury  which  necessitated  the  amputation  of  one  arm  at  the  elbow. 
Upon  his  recovery  and  after  occupying  various  positions  in  road 
and  yard  service  on  the  Fort  Worth  & Denver  City  Railway  he 
was,  on  October  8,  1919,  assigned  to  a position  as  train-crew  caller. 
On  February  20,  1920,  he  was  appointed  to  the  position  of  assistant 
yardmaster  at  Witchita  Falls.  On  January  31,  1923,  that  position 
was  abolished.  Between  that  date  and  March  7,  1923,  he  acted  as 
relief  yardmaster,  taking  the  places  of  regular  yardmasters  who 
were  on  vacation  and  on  their  rest  days.  On  March  7,  1923,  he  was 
granted  leafe  of  absence  to  visit  Hot  Springs,  Ark.,  in  the  interest 
of  his  health.  On  May  14,  1923,  upon  his  return  from  Hot  Springs, 
he  took  a position  as  train-crew  caller.  On  June  26,  1923,  he  trans- 
ferred to  the  position  of  index  clerk. 

A vacancy  on  the  position  of  index  clerk  was  advertised  and  Mr. 
Spillman  was  one  of  two  employees  who  bid  for  same. 

The  employees  claim  that  Mr.  Spillman’s  seniority  as  a clerk 
did  not  entitle  him  to  the  position;  that  his  name  did  not  appear 
on  the  seniority  roster;  and  that  this  fact  coupled  with  the  fact 
that  he  has  not  for  any  great  length  of  time  performed  services 
on  positions  coming  within  the  scope  of  clerks’  classification  does 
not  entitle  him  to  seniority  accumulated  during  his  assignment  as 
assistant  or  relief  yardmaster. 

The  carrier  contends  that  Mr.  Spillman’s  seniority  dates  from 
October  8,  1919,  the  date  on  which  he  accepted  the  position  of 
train-crew  caller;  that  at  the  time  he  was  promoted  to  the  official 
position  of  assistant  yardmaster  on  February  20,  1920,  he  was  sub- 
ject to  the  provisions  of  rule  29  in  the  clerks’  national  agreement, 
reading : 

Employees  now  filling  or  promoted  to  excepted  or  official  positions  shall 
retain  all  their  rights  and  continue  to  accumulate  seniority  in  the  district 
from  which  promoted,  etc. 
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The  carrier  further  states  that  the  present  agreement  with  the 
clerks’  brotherhood  contains  a rule  identical  with  rule  29  of  the 
national  agreement,  and  that  the  omission  of  Mr.  Spillman’s  name 
from  the  seniority,  roster  was  not  intentional  and  should  not  be 
permitted  to  interfere  with  his  rights  as  established  by  his  service 
record.  • 

Decision . — The  proper  seniority  date  of  J.  B.  Spillman  is  October 
8,  1919,  the  date  upon  which  he  entered  clerical  service. 


DECISION  NO.  3798.— DOCKET  4205 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northern  Pacific  Railway  Co. 

Question . — Claim  of  J.  P.  Nightingale  for  assignment  to  position 
of  chief  of  transit  bureau,  auditor  of  freight  receipts’  office,  St.  Paul, 
Minn. 

Statement . — The  position  of  chief  of  transit  bureau  in  the  freight 
receipts  office,  St.  Paul 'general  office  building,  was  bulletined  on 
February  24,  1924,  bulletin  No.  555,  with  a rate  of  pay  of  $7.19 
a day. 

The  following  employees,  with  seniority  dates  as  shown,  made 
application  for  this  position : J.  N.  Bacon,  December  15,  1903 ; L.  O. 
Ferris,  June  25,  1906;  J.  P.  Nightingale,  August  1,  1906;  B.  M. 
Pederson,  December  5,  1906;  A.  J.  Welter,  February  25,  1907;  E.  A. 
O’Callaghan,  June  25,  1913;  H.  E.  Williams,  August  9,  1916;  and 
J.  H.  Bacon,  July  25,  1917. 

It  was  awarded  to  Mr.  Pederson.  Messrs.  Bacon,  Ferris,  and  Night- 
ingale protested  the  appointment  of  Mr.  Pederson,  l)ut  Messrs. 
Bacon-  and  Ferries  later  withdrew  their  protests.  Mr.  Nightingale 
did  not  withdraw  his  protest,  and  contests  the  appointment  of  Mr. 
Pederson. 

Rules  5 and  9 of  the  agreement  between  the  parties  hereto  read : 

Rule  5.  Promotion  basis. — ( a ) Employees  covered  by  these  rules  shall  be  in 
line  for  promotion.  Promotion  shall  be  based  on  seniority,  fitness,  and  ability ; 
fitness  and  ability  being  sufficient,  seniority  shall  prevail  except,  however, 
that  this  provision  shall  not  apply  to  the  excepted  positions. 

Note. — The  word  “ sufficient  ” is  intended  to  more  clearly  establish  the  right 
of  the  senior  clerk  or  employee  to  bid  in  a new  position  or  vacancy  where  two 
or  more  employees  have  adequate  fitness  and  ability.  * * * 

Rule  9.  Failure  to  qualify. — Employees  awarded  bulletined  positions  will  be 
allowed  30  days  in  which  to  qualify,  and,  failing,  shall  retain  all  their  senior- 
ity rights,  may  bid  on  any  bulletined  position,  but  may  not  displace  any 
regularly  assigned  employee. 

It  is  the  position  of  the  employees  that  Mr.  Nightingale  possessed 
sufficient  fitness  and  ability  and  should  have  been  assigned  to  the 
position. 

It  is  the  position  of  the  carrier  that  the  appointment  of  Mr. 
Pederson  to  the  position  was  upon  recommendation  of  an  advisory 
committee  of  which  employees  in  the  office  of  the  auditor  of  freight 
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receipts  were  a party.  The  following  is  quoted  from  the  carrier’s 
position : 

It  was  found  as  early  as  1918  that  rule  14  of  the  1918  agreement  could  not 
be  literally  applied  in  filling  vacancies  in  all  positions  in  the  accounting 
department  and  do  substantial  justice  to  all  parties  interested.  These  posi- 
tions range  from  those  which  pay  the  minimum  rate,  where  little  or  no 
responsibility  attaches,  to  those  of  heads  of  desks,  where  the  employee  must 
have  special  qualifications,  experience  along  certain  lines,  and  executive  ability. 
As  a consequence  of  these  conditions,  G.  J.  Mayer,  who  was  then  auditor  of 
disbursements,  in  1918  inaugurated  a plan  of  having  an  advisory  committee 
to  pass  upon  applications  for  positions  in  his  office  and  give  him  the  benefit  of 
its  advice  as  to  who  should  be  appointed.  In  1919  this  plan  was  adopted  by 
Mr.  Pinger,  then  auditor  of  capital  expenditures.  The  plan  worked  well  in 
both  offices.  After  it  had  been  in  operation  for  some  time  a number  of  em- 
ployees suggested  to  E.  T.  Dakin,  then  assistant  Federal  auditor,  that  the 
plan  be  made  operative  in  all  accounting  offices.  The  plan  was  therefore 
inaugurated  as  of  November  1,  1919,  throughout  the  whole  accounting  depart- 
ment. The  original  plan  instituted  November  1,  1919,  contemplated  that  the 
committeemen  on  each  office  advisory  committee  should  consist  of  the  chief 
clerk  as  chairman,  the  other  members  to  be  elected  from  heads  of  subdepart- 
ments by  heads  of  all  subdepartments.  On  April  13,  1920,  this  plan,  on  the 
request  of  N.  H.  Chase,  then  division  chairman  of  the  clerks’  organization 
representing  the  St.  Paul  general  office,  was  modified  so  that  the  elected  mem- 
bers of  these  committees,  in  order  to  make  them  more  representative,  would  be 
chosen  from  among  the  heads  of  subdepartments  by  all  the  clerks  rather  than 
by  heads  of  the  subdepartments.  New  committees  were  elected  to  serve  indefi- 
nitely, provision  being  made  for  the  termination  of  the  committee  plan  if 
unsatisfactory  to  the  carrier  or  the  clerks. 

Since  November  1,  1919,  therefore,  all  applications  for  bulletined  positions 
in  the  accounting  department  have  first  been  referred  to  the  respective 
advisory  committees,  with  the  exception  of  those  which  have  been  withdrawn. 
In  the  several  hundred  cases  so  handled  since  1919  most  of  the  committee 
recommendations  have  been  followed,  sometimes  against  the  officers’  judg- 
ment— notwithstanding  that  the  officers  reserved  the  right  to  depart  from  the 
committee’s  advice. 

* * ***** 

While  in  this  particular  case  the  carrier  would  have  been  willing  to  have 
granted  Mr.  Nightingale  a trial  on  this  position  had  the  committee  so  recom- 
mended, it  was  the  hope  of  the  accounting  department  officers  that  the  com- 
mittee would  recommend  Mr.  Pederson,  for  the  reason  that  it  was  felt  he  was 
the  best  qualified  for  the  position. 

■ * * * * * * * 

It  should  be  apparent  that  the  carrier  in  this  instance  acted  with  the  utmost 
good  faith  and  followed  the  recommendation  of  the  committee,  which  was 
constituted  in  accordance  with  the  wishes  of  the  employees.  The  contesting 
of  the  appointment  of  Mr.  Pederson  is  a repudiation  of  the  agreement  that 
was  entered  into  between  Mr.  Canavan  and  Mr.  Dakin.  The  committee  that 
passed  upon  the  application  in  this  instance  was  comprised  of  eight  men,  who 
weighed  the  qualifications  of  the  various  applicants  and  in  good  faith  recom- 
mended Mr.  Pederson. 

******* 

Mr.  Nightingale’s  claim  should  be  declined  for  the  following  reasons : 

1.  The  carrier  followed  the  recommendation  of  the  committee,  which  recom- 
mendation was  in  accord  with  the  views  of  the  carrier’s  accounting  officers. 

2.  None  of  the  applicants  could  qualify  within  30  days,  and  therefore  the 
carrier  was  not  restricted  in  making  an  appointment. 

3.  The  employees,  both  individually  and  by  their  organization  representatives, 
sanctioned  and  actively  participated  in  the  committee  plan,  and  are  estopped 
from  contesting  the  appointment  of  Mr.  Nightingale,  with  its  attendant  mone- 
tary penalizing  feature. 

The  employees  contend  that  an  agreement  was  negotiated  with  the  carrier, 
and  that  there  can  be  no  departure  therefrom  except  by  agreement  between 
the  parties  signatory  thereto,  and  that  the  recommendation  of  a local  com- 
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mittee  can  not  take  precedence  over  the  agreed-upon  rules.  The  representa- 
tive of  the  organization  takes  the  further  position  that,  while  he  was  aware 
of  the  existence  of  the  committee  and  its  functions,  he  had  always  reserved 
the  right  to  appeal  from  the  decision,  in  conformity  with  the  language  of 
rules,  which  right  the  carrier  has  also  reserved.  In  this  particular  case  it  is 
contended  that  Mr.  Nightingale  had  been  in  the  service  of  the  carrier  for 
approximately  19  years,  and  possessed  sufficient  fitness  and  ability  for  the 
position,  and  should  therefore  have  been  assigned  in  accordance  with  the 
intent  of  the  rules. 

Opinion. — The  recommendation  of  the  advisory  committee  re- 
ferred to  should  not  have  been  given  preference  over  the  rules  nego- 
tiated by  the  parties  to  this  dispute.  The  carrier  admits  that  it 
would  have  given  Mr.  Nightingale  an  opportunity  to  qualify  on 
the  position  had  the  committee  so  recommended.  It  therefore  must 
be  assumed  that  the  carrier  did  consider  that  Mr.  Nightingale  pos- 
sessed sufficient  fitness  and  ability  to  be  given  an  opportunity  on  the 
position.  The  carrier  also  states  that  it  has  reserved  the  right  to 
exercise  its  judgment  when  it  did  not  agree  with  the  recommenda- 
tion of  the  committee,  and  the  same  right  must  be  accorded  to  the 
employees.  The  effect  of  the  rules  of  an  agreement  can  not  be 
changed  by  local  understanding  unless  concurred  in  by  the  parties 
signatory  to  such  an  agreement.  In  this  particular  case  the  action 
on  the  part  of  the  carrier  is  admittedly  on  the  recommendation  of 
the  committee,  which  it  was  not  obliged  to  accept.  It  appears  that 
the  carrier’s  position  is  predicated  largely  upon  the  procedure 
rather  than  the  merit  of  Mr.  Nightingale’s  claim  to  the  position. 

Decision. — J.  P.  Nightingale  shall  be  assigned  to  the  position  in 
question,  subject  to  the  rules  as  to  qualifying,  but  under  the  circum- 
stances shall  not  be  compensated  for  the  difference  in  rates.  If  it 
is  desired  to  continue  the  modification  of  the  schedule  agreed  to 
locally,  the  matter  should  be  taken  up  by  the  carrier  with  the  gen- 
eral committee  representing  the  employees. 


DECISION  NO.  3799.— DOCKET  4017 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Bequest  that  William  H.  Hoyland,  who  was  dismissed 
January  18,  1924,  be  reinstated  and  paid  for  all  time  lost.  He  was 
dismissed  on’ account  of  the  45-year  age  rule. 

Opinion. — The  board  feels  that  Mr.  Hoyland’s  falsification  of  his 
application,  even  under  the  advice  of  Chief  Clerk  Hawley,  was  in- 
excusable. It  also  feels  that  the  carrier  should  not  have  retained  in 
its  employment  a supervisory  employee  who  would  advise  such  falsi- 
fication. 

Decision . — Bequest  of  the  employees  is  denied. 

DISSENTING  OPINION 

The  opinion  and  decision  in  this  case  are  misleading  and  unwar- 
ranted by  the  evidence  and  facts  before  the  Bailroad  Labor  Board. 
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Mr.  Hoy  land  is  an  inoffensive,  industrious  workman  who  has  spent 
almost  his  entire  life  in  the  service  of  various  railroads.  During 
July,  1917,  Mr.  Hoy  land,  then  working  for  the  Louisville  & Nash' 
ville  Railroad  Co.  as  a clerk,  sought  to  improve  his  condition  and 
wrote  several  letters  to  other  railroads  seeking  a position.  He  re- 
ceived favorable  replies  from  two  and  accepted  the  offer  of  the  car- 
rier party  to  this  dispute.  Free  transportation  being  furnished  by 
the  Chicago,  Rock  Island  & Pacific  Railroad  Co.,  he  reported  July 
31  and  started  work  August  1,  1917. 

THE  APPLICATION  FOR  EMPLOYMENT 

It  is  an  admitted  fact  that  Mr.  Hoyland  was  employed  by  the 
Rock  Island  Railroad  while  he  was  still  in  the  service  of  the  Louis- 
ville & Nashville  Railroad  Co.  at  Louisville,  Ky. ; that  the  Rock 
Island  Railroad  furnished  Mr.  Hoyland  with  free  transportation 
from  Louisville,  Ky.,  to  Chicago,  111.;  that  he  entered  the  service 
of  the  Rock  Island  Railroad  August  1,  1917 ; that  he  entered  the 
service  prior  to  making  out  the  usual  application  form,  which  is 
proven  beyond  reasonable  doubt;  that  he  filled  out  the  application 
form  approximately  six  days  after  he  started  to  work;  that  the 
original  form,  as  he  made  it  out,  showed  his  date  of  birth  as 
November  14,  1866,  and  his  age  as  50  years;  that  the  original  appli- 
cation was  changed,  at  the  request  of  the  chief  clerk,  to  show  birth 
as  November  14,  1872,  age  44  years;  that  the  duplicate  application 
was  then  made  out  in  accordance  with  the  changed  date  of  birth  and 
age  and  no  marks  of  change  show  on  the  duplicate ; that  the  carrier’s 
file  containing  the  original  application  form,  showing  the  changes 
above  referred  to,  mysteriously  disappeared,  but  not  until  after  they 
had  been  examined  by  the  representative  of  the  carrier  some  time 
about  October  or  November,  1923 ; that  Mr.  Hoyland  did  not  attempt 
to  falsify  his  age  at  the  time  he  entered  the  service  of  the  Rock 
Island  Railroad  or  subsequently,  which  is  further  demonstrated  by 
the  introduction  of  the  following  letter  by  the  carrier : 

Personal  record  W.  H.  Hoyland , Office  Auditor  Passenger  Traffic. — Correct 
date  of  my  birth  is  November  14,  1866.  My  age  at  date  of  employment,  August 
1,  1917,  was  51.  Why  date  on  application  on  file  shows  November  14,  1872 — 
change  made  by  H.  H.  Hawley,  chief  clerk. — W.  H.  Hoyland. 

The  carrier  states  this  was  signed  on  or  about  January  9,  1924. 

THE  OPINION 

If  the  members  of  the  board  who  sponsor  the  opinion  and  decision 
would  familiarize  themselves  with  the  evidence  in  this  case,  they 
would  find  that  Mr.  Hawley,  the  chief  clerk,  left  the  service  of  the 
carrier  and  gave  the  following  as  his  reason : 

Mr.  Hawley.  I was  not  given  any  chance  to  resign ; no,  sir.  That  state- 
ment is  not  ‘correct.  If  you  want  to  know  the  exact  reason,  I do  not  mind 
telling  you.  There  was  so  much  trouble  over  this  man  Hoyland  that  there 
had  been  pressure  brought  to  bear  on  me  to  get  rid  of  him,  to  kick  him 
out  and  get  something  on  him,  that  it  became  unbearable.  Nobody  could 
live  in  such  an  atmosphere. 

Mr.  Peter.  And  you  resigned  on  that  account,  did  you? 

Mr.  Hawley.  For  that  reason ; yes,  sir.  Now  you  have  it. 
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Mr.  Peter.  You  do  not  feel  any  too  friendly  toward  the  Rock  Island  and 
Mr.  Weaver,  and  the  auditing  department  generally,  do  you? 

Mr.  Hawley.  There  is  no  reason  in  the  world  why  I should  not.  I feel 
just  as  friendly  toward  the  Rock  Island  Railway  system  as  I ever  did. 

Mr.  Peter.  Well,  that  may  be  true,  but  you  do  not  feel  very  friendly  at  that, 
do  you? 

Mr.  Hawley.  I feel  just  as  friendly  toward  the  Rock  Island  as  I ever  did, 
and  that  is  quite  friendly.  I have  done  business  with  them  since  I left  there. 
(Transcript  of  proceedings,  Docket  4017,  pp.  87-88.) 

In  this  connection  the  record  shows  that  Mr.  Hoyland’s  services 
were  entirely  satisfactory  to  the  carrier;  that  the  effort  to  remove 
him  started  subsequent  to  his  election  as  representative  of  the  clerks ; 
and  that  the  statement  of  Mr.  Hawley  as  to  “so  much  trouble”  re- 
fers to  getting  something  on  Hoyland  so  he  could  be  removed  from 
the  service. 

HOW  THE  CHANGE  WAS  MADE  ON  THE  APPLICATION 

Mr.  Hawley  (then  chief  clerk).  I made  the  change  on  the  application  the 
day  that  Mr.  Ployland  filled  out  the  application.  He  was  hired  by  letter  and 
by  wire,  and  offered  a certain  position  at  a certain  salary.  When  he  was  hired 
no  reference  was  made  to  his  age,  through  oversight  on  the  part  of — on  our 
part,  or  the  part  of  the  company,  either  way  you  want  it.  When  he  reported 
for  duty  no  application  had  been  made  out  by  Mr.  Hoyland  other  than  a letter 
asking  for  a job  in  which  no  reference  was  made  to  his  age.  Owing  to  the 
fact  that  we  were  all  pretty  busy  at  that  time,  he  was  not  required  or  asked 
to  fill  out  a regular  form  of  application,  G-125,  until  he  had  been  in  the  service 
approximately  six  days.  Then  we  was  asked  to  fill  out  an  application. 

Our  usual  procedure  was  this : We  had  an  employee  fill  out  an  application 
which  we  called  the  original,  then  we  checked  over  the  original  to  see  if  it 
was  correct — that  is,  if  they  had  shown  all  of  the  information  necessary — 
making  such  changes  or  corrections  in  it  as  were  necessary,  and  then  asked 
the  employee  to  make  a copy  of  that  original.  The  original  was  held  in  the 
files  of  our  department,  or  in  the  files  of  the  auditor  of  passenger  traffic.  The 
copy  which  the  employee  made  of  the  original  was  sent  to  the  personal  record 
bureau. 

When  Mr.  Hoyland  made  his  application  for  employment,  the  regular  appli- 
cation on  Form  G-125,  approximately  six  days  after  he  had  gone  to  work,  he 
brought  it  to  my  desk.  I noticed  that  the  age  on  it  was  over  the  age  limit 
the  carrier  had  established  when  it  employed  people.  Owing  to  the  fact  that 
it  was,  as  I saw  it,  the  carrier’s  fault  that  it  had  taken  him  away  from  another 
position  and,  in  fact,  kept  from  accepting  a position  with  the  Michigan  Cen- 
tral, which  he  told  us  he  was  going  to  accept,  and  raised  the  ante  $8  to  get 
him  to  throw  that  position  down,  and  had  him  working  there  six  days  then,  it 
looked  like  it  was  necessary  that  it  do  something.  I did  not  tell  Mr.  Hoyland 
anything  about  the  rule,  the  pension  rule,  the  age  limit,  or  anything  else.  I 
simply  told  him  that  the  age  was  a little  too  heavy  and  I would  have  to  see 
what  we  could  do  about  it. 

That  file  was  taken  in  to  the  auditor  of  passenger  traffic  while  Mr.  Hoyland 
sat  at  my  desk.  The  change  was  made ; I made  the  change  myself,  and 
brought  the  file  back  and  instructed  Mr.  Hoyland  to  make  a copy  of  it.  He 
made  the  copy,  as  instructed  by  me,  and  that  copy  was  sent  down  to  the  per- 
sonal record  bureau  and  the  original,  in  my  own  handwriting,  was  kept  on  file 
in  the  office  of  the  auditor  of  passenger  traffic. 

Mr.  McLean.  Mr.  Hawley,  to  the  best  of  your  recollection,  did  Mr.  Weaver 
know  that  that  change  was  made? 

Mr.  Hawley.  He  knew  the  change  was  made  at  the  time  Mr.  Hoyland  was 
employed.  (Transcript  of  proceedings,  Docket  4017,  pp.  70-73.) 

It  might  be  inferred  that  Mr.  Hawley  was  friendly  to  the  organi- 
zation. Mr.  Sylvester,  questioning,  represents  the  employees : 

Mr.  Sylvester.  Mr.  Hawley,  you  were  not  a member  of  the  Brotherhood  of 
Railway  Clerks,  were  you,  and  you  are  not  now? 
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Mr.  Hawley.  Who — me? 

Mr.  Sylvester.  Yes. 

Mr.  Hawley.  Hell ; no. 

Mr.  Sylvester.  Have  you  ever  been? 

Mr.  Hawley.  No,  sir. 

Mr.  Sylvester.  You  have  no  interest  in  the  organization,  as  an  organization, 
I mean,  have  you? 

Mr.  Hawley.  None.  I am  the  boy  that  put  that  petition  through  to  the  Rail- 
road Labor  Board  to  divorce  the  general  office  clerks  from  the  union.  (Tran- 
script of  proceedings,  Docket  4017,  p.  165.) 

SOME  PREVIOUS  HAPPENINGS 

The  attitude  of  the  officers  of  the  carrier  in  charge  of  the  depart- 
ment where  Mr.  Hoyland  was  employed  is  clearly  shown  in  the  fol- 
lowing undenied  statement  made  by  the  representative  of  the 
employees : 

* * * In  the  accounting  department  general  offices  in  Chicago,  since  the 

Brotherhood  of  Railway  Clerks  have  had  any  organization,  dating  back  to 
1919,  every  division  chairman  has  either  been  discharged  or  forced  to  resign, 
nine  in  number.  And  in  addition  to  the  division  chairmen,  there  have  been 
three  local  vice  chairmen  either  discharged  or  forced  to  resign.  (Transcript 
of  proceedings,  Docket  4017,  p.  141.) 

THE  PENSION  RULES 

The  pension  rules  are  the  alleged  basis  of  the  carrier’s  action. 
These  pension  rules  and  all  that  go  with  the  promise  of  old-age 
benefits  to  employees  represent  a voluntary  action  on  the  part  of 
the  carrier  and  may  be  modified  or  canceled  at  any  time  and  for 
any  reason  or  no  reason  at  all.  The  employees  who  meet  all  the 
requirements  laid  down  by  the  carrier  have  absolutely  no  guaranty 
that  they  will  ever  be  beneficiaries.  Employees  are  not  consulted 
and  have  no  voice  in  the  promulgation  of  the  rules  governing  pen- 
sions, and  the  rules  plainly  indicate  that  it  is  optional  with  the 
carrier  whether  the  promise  of  benefits  accruing  as  a result  of  long 
and  faithful  service  are  to  be  fulfilled. 

Mr.  Hoyland  is  conceded  to  be  an  exceptionally  good  workman. 
No  fault  was  found  with  his  work  or  conduct  as  an  employee.  He 
was  in  the  service  over  six  years  and  in  the  opinion  of  the  under- 
signed the  evidence  is  conclusive  that  he  was  removed  from  the 
service  because  he  was  selected  by  his  associates  to  represent  them 
in  matters  pertaining  to  their  conditions  of  employment.  Unless 
this  man  failed  to  perform  his  work  in  a reasonably  satisfactory 
manner  the  carrier  was  not  justified  in  removing  him  from  the  serv- 
ice. There  can  be  no  reasonable  doubt  as  to  the  carrier’s  knowledge 
of  Mr.  Hoyland’s  correct  age  at  the  time  he  entered  the  service  of 
the  Rock  Island  Railroad,  and  if  for  no  other  reason,  the  fact  that 
he  was  offered  inducements  to  leave  the  service  of  the  Louisville  & 
Nashville  Railroad  Co.  to  accept  employment  with  this  carrier 
should  have  resulted  in  his  retention  in  the  service. 

The  use  of  pension  rules,  which  under  their  very  terms,  are  not 
applicable,  as  an  excuse  to  discharge  an  employee  can  have  no 
weight,  and  but  emphasizes  the  fact  that  other  motives  actuated  the 
removal  of  this  employee  from  the  service. 
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This  decision  was  adopted  by  the  votes  of  Messrs.  Hanger,  Mor- 
row, Baker,  Elliott,  and  Higgins;  opposed,  Messrs  Wharton  and 
Grable;  absent,  Messrs.  Hooper  and  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 


DECISION  NO.  3800.— DOCKET  4247 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  reinstatement  of  L.  S.  Jackson,  Athens, 
Ga.,  with  seniority  unimpaired  and  compensation  for  wage  loss 
sustained  since  June  4,  1923. 

Decision. — Under  the  facts  and  circumstances  surrounding  this 
particular  case,  it  is  ordered  that  L.  S.  Jackson  shall  be  reinstated 
with  seniority  unimpaired.  Claim  for  compensation  for  the  period 
out  of  service  is  denied. 


DECISION  NO.  3801.— DOCKET  4249 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Jacksonville  Terminal  Co. 

Question. — Request  for  reinstatement  of  W.  J.  Coates  to  the  posi- 
tion of  gateman,  Jacksonville,  Fla.,  with  seniority  unimpaired  and 
compensation  for  wage  loss  sustained  since  April  25,  1924. 

• Decision. — Request  for  the  reinstatement  of  W.  J.  Coates  is  denied. 


DECISION  NO.  3802.— DOCKET  4250 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Jacksonville  Terminal  Co. 

Question. — Request  for  the  reinstatement  of  J.  M.  Webb,  gate- 
man,  Jacksonville,  Fla.,  with  seniority  unimpaired  and  compensation 
for  wage  loss  sustained  since  May  24,  1924. 

Decision. — Claim  denied. 


DECISION  NO.  3803.— DOCKET  4286 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Proper  rate  of  pay  for  Howard  C.  Nelson,  Silvis,  111., 
shops,  under  the  application  of  Interpretation  2 to  Decision  No.  14T. 
(IV,  R.  L.  B.  834.) 

Statement. — Mr.  Nelson  entered  service  at  Silvis  January  30,  1923, 
as  messenger  and  office  boy  in  the  office  of  the  superintendent  of 
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shops.  On  June  15,  1923,  he  was  promoted  to  the  position  of  bolt 
checker  in  the  blacksmith  shop,  the  full  rate  of  which  is.  $103.75  a 
month.  On  August  10,  1923,  he  was  assigned  to  the  position  of  rod 
and  link  clerk,  the  full  rate  of  which  position  is  $100  a month.  Mr. 
Nelson  was  not  paid  the  full  rates  of  these  positions,  however,  but 
was  paid  under  section  3 (Z>),  Article  II  of  Decision  No.  147,  as 
follows : 

June  15  to  30,  1923,  on  position  of  bolt  checker,  $60 ; July  1 to  September  30, 
1923,  on  position  of  bolt  checker,  $70 ; October  1 to  February  1,  1924,  on  posi- 
tion of  rod  and  link  clerk,  $70 ; and  February  1,  1924,  to  date,  $83.68. 

The  employees  contend  that  Mr.  Nelson  should  have  been  rated 
under  sections  2 (a)  and  (&),  Article  II  of  Decision  No.  147,  in  ac- 
cordance with  the  term  of  experience  in  the  service  from  which 
promoted.  In  substantiation  of  this  contention  they  cite  Interpre- 
tation 2 to  Decision  No.  147,  the  decision  of  which  is  quoted  below : 

The  Railroad  Labor  Board  decides  that  section  3 (b),  Article  II  of  Decision 
No.  147  does  not  apply  to  employees  promoted  to  clerical  positions  and  that 
such  employees  should  be  rated  under  sections  2 ( a ) and  (b),  Article  II  of 
that  decision,  in  accordance  with  the  term  of  experience  in  the  service  from 
which  promoted. 

The  carrier  contends  that  this  employee  has  been  properly  paid 
on  the  step-rate  basis  and  calls  attention  to  the  fact  that  Interpreta- 
tion 2 to  Decision  No.  147  uses  as  examples  only  employees  who  have 
had  more  than  one  year  of  service.  It  takes  the  position  that  the 
board  in  this  decision  did  not  pass  upon  a clerk  with  less  than  one 
year’s  experience  and  that  it  would  not  be  reasonable  to  consider  that 
the  decision  requires  the  payment  of  the  second-year  rate  to  an  em- 
ployee whose  total  service  did  not  amount  to  one  year  when  pro- 
moted to  a clerical  position. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3804.— DOCKET  4293 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Mrs.  Nellie  Smith,  janitress,  for  pay  for  time 
absent  on  account  of  illness,  October  6 and  7,  1922. 

Statement. — As  a result  of  personal  illness  Mrs.  Smith  was  absent 
from  her  duties  on  October  6 and  7,  1922.  No  additional  help  was 
employed  during  her  absence.  The  following  agreement  became 
effective  July  22,  1922.  with  reference  to  time  lost  on  account  of 
personal  illness: 

With  respect  to  vacations  without  loss  of  compensation,  and  allowance  for 
time  lost  as  a result  of  illness,  as  applying  to  employees  in  offices  and  depart- 
ments where  such  practices  were  previously  in  effect,  and  where  the  work  can 
be  kept  up  without  additional  expense  to  the  railway  company,  the  super- 
vising officer  to  be  the  judge,  we  are  agreeable  to  the  following  bases : 

* * ***** 

Time  lost  as  a result  of  illness. — Employees  will  be  allowed  compensation  for 
time  lost  account  personal  illness  or  for  other  good  and  sufficient  reasons,  sub- 
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ject  to  the  approval  of  the  supervising  officer,  provided  the  work  is  kept  up  with- 
out additional  expense  to  the  railway  company  on  the  following  bases: 

(а)  Employees  in  the  service  less  than  one  year,  no  allowance. 

(б)  Employees  in  the  service  one  year  and  less  than  two  years,  one  calendar 
week. 

(c)  Employees  in  the  service  two  years  or  more,  two  calendar  weeks. 

The  employees  claim  that  inasmuch  as  Mrs.  Smith  has  been  in  the 
service  of  the  carrier  more  than  two  years  and  as  no  additional  help 
was  employed  during  her  absence,  she  is  entitled  to  be  compensated 
under  the  terms  of  this  agreement. 

The  carrier  claims  that  Mrs.  Smith  is  not  entitled  to  the  compen- 
sation as  claimed ; that  such  allowance  is  not  approved  by  her  super- 
vising officer  for  the  reason  that  it  is  not  their  practice  to  allow  this 
class  of  employees  in  the  passenger  terminal  time  off  as  a result  of 
illness;  and  that  the  work  which  normally  would  have  been  per- 
formed by  her  was  in  part  performed  by  other  employees  who,  as  a 
result  of  performing  that  work,  had  to  let  a part  of  their  own  work 
go  by  default. 

Decision. — Claim  sustained. 


DECISION  NO.  3805.— DOCKET  4294 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Indianapolis  Union  Railway  Co. 

Question. — Claim  of  H.  H.  King  for  position  as  foreman  in  the 
baggage  department,  Indianapolis,  Ind.,  with  adjustment  in  com- 
pensation since  July  24,  1924. 

Statement. — On  July  19,  1924,  the  position  of  foreman  in  the 
baggage  department  became  vacant  and  was  bulletined.  Mr.  King, 
whose  seniority  dates  from  October  27,  1917,  bid  for  the  position, 
but  it  was  awarded  to  Mr.  Sims,  an  employee  whose  seniority  dates 
from  April  8,  1920. 

The  employees  claim  that  Mr.  King  has  sufficient  fitness  and  ability 
to  fill  the  position  and,  being  senior  to  Mr.  Sims,  should  be  assigned 
to  it.  They  also  ask  that  he  be  compensated  the  difference  in  the 
rate  of  the  position  and  that  accepted  by  him  since  July  24,  1924. 

The  carrier  asserts  that  the  position  was  not  awarded  to  Mr.  King 
because  he  does  not  possess  sufficient  fitness  and  ability. 

Rule  2 of  the  agreement  which  covers  seniority  and  promotion  is 
quoted  as  follows: 

Seniority  and  promotion. — Seniority  begins  at  the  time  the  employee’s  pay 
starts  in  the  seniority  district  employed,  and  promotions  shall  be  filled  in  ac- 
cordance with  seniority,  fitness,  and  ability,  fitness  and  ability  being  sufficient, 
seniority  shall  prevail — the  management  to  be  the  judge — subject  to  appeal. 
This  rule  shall  not  operate  to  deprive  any  employee  of  his  present  seniority 
established  prior  to  the  adoption  of  this  agreement. 

Employees  declining  promotion  or  declining  to  bid  for  bulletined  positions 
shall  not  lose  their  seniority. 

New  positions  or  vacancies  will  be  promptly  bulletined  in  agreed-upon  places 
accessible  to  all  employees  affected  for  a period  of  five  days  in  the  districts 
where  they  occur ; bulletins  to  show  location,  title,  hours  of  service,  and  rates 
of  pay.  Employees  desiring  such  positions  will  file  their  applications  with  the 


[No.  3807] 


DECISIONS 


1155 


designated  official  within  that  time  and  assignment  will  be  made  within  five 
days  thereafter;  the  name  of  the  successful  applicant  will  immediately  there- 
after be  posted  for  a period  of  five  days  where  the  position  was  bulletined. 

When  more  than  one  vacancy  or  new  position  exists  at  the  same  time, 
employees  shall  have  the  right  to  bid  on  any  or  all,  stating  preference. 
(Nothing  in  this  rule  shall  be  construed  to  prevent  employees  bidding  on  all 
bulletined  positions  irrespective  of  whether  the  position  sought  is  of  the  same, 
greater,  or  less  remuneration.) 

Decision . — Claim  of  the  employees  is  denied. 


DECISION  NO.  3806.— DOCKET  4299 

Chicago,  III.,  July  1,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co. 

Question. — Claim  of  the  employees  for  rate  of  $4.48  a day  for 
position  of  clerk  created  on  March  13,  1924,  at  East  Kansas  City, 
Mo.,  roundhouse,  with  retroactive  adjustment  for  the  occupant  of 
the  position. 

Statement. — The  position  of  caller-clerk  at  East  Kansas  City 
roundhouse,  carrying  a rate  of  $107.50  a month,  was  discontinued 
on  or  about  March  13,  1924.  A new  position  of  clerk  was  created 
and  was  rated  at  $4  a day.-  The  first  and  second  trick  clerks’  posi- 
tions in  this  department  are  rated  at  $4.48  a day,  and  the  newly 
established  position  covers  the  third  trick. 

The  employees  contend  that  this  new  position  is  of  a similar  kind 
and  class  as  the  first  and  second  trick  positions;  that  therefore  the 
rate  of  the  new  position  should  be  $4.48  a day  instead  of  $4  a day ; 
and  that  the  incumbent  should  receive  back  pay  on  this  basis  for  all 
time  since  the  new  position  was  put  on.  Their  contention  is  based 
upon  rule  73  of  their  agreement,  which  is  as  follows : 

New  positions. — The  wages  for  new  positions  shall  be  in  conformity  with 
the  wages  for  positions  of  similar  kind  or  class  in  the  seniority  district  where 
created. 

/ 

The  carrier  denies  that  the  third- trick  position  can  be  considered 
as  similar  in  kind  or  class  to  those  of  the  first  and  second  tricks, 
and  submits  evidence  intended  to  show  that  its  responsibilities  and 
duties  are  not  equal  thereto. 

The  position  involved  in  this  dispute  was  abolished  on  July  1, 
1924. 

Decision. — Claim  sustained. 


DECISION  NO.  3807.— DOCKET  4773 

Chicago , III..  July  1,  1925 

Railway  Men’s  International  Benevolent  Industrial  Association  v.  Chicago  & 
North  Western  Railway  Co. 

Question. — Request  for  an  increase  in  the  rates  of  pay  of  waiters, 
waiters  in  charge,  and  pantrymen  employed  by  the  Chicago  & North 
Western  Railway  Co. 
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Statement. — Under  date  of  May  6,  1924,  the  general  committee 
representing  waiters,  waiters  in  charge,  and  pantrymen  employed  by 
the  Chicago  & North  Western  Railway  Co.  requested  a conference 
for  the  purpose  of  discussing  the  employees’  request  for  a 15  per  cent 
upward  revision  in  their  rates  of  pay.  The  conference  was  held 
on  June  2,  1924,  at  which  time  the  request  of  the  employees  was  dis- 
cussed, but  no  agreement  was  reached  relative  thereto.  The  fol- 
lowing rates  of  pay  are  now  in  effect  for  the  classes  referred  to: 
Waiters,  $61  a month;  waiters  in  charge,  $113.45  a month;  pantry- 
men, $63.50  a month. 

It  is  the  position  of  the  employees  that  the  above  wages  are  not  in 
keeping  with  the  cost  of  living  and  other  elements  referred  to  in 
the  transportation  act,  1920,  on  which  a just  and  reasonable  wage 
must  be  predicated.  A large  majority  of  the  employees  affected,  it 
is  shown,  reside  in  the  city  of  Chicago,  and  considerable  emphasis 
has  been  placed  upon  the  high  cost  of  living,  particularly  with  ref- 
erence to  the  rentals  which  they  are  now  required  to  pay. 

It  is  the  position  of  the  carrier  that  the  rates  of  pay  as  established 
at  present  are  just  and  reasonable,  taking  into  consideration,  among 
other  relevant  circumstances,  the  seven  factors  set  forth  in  paragraph 
(a),  section  307,  Title  III,  of  the  transportation  act,  1920,  and  the 
further  question  of  the  ability  of  the  carrier  to  grant  increased  rates 
of  pay. 

Decision. — Effective  July  1,  1925,  the  following  rates  shall  apply: 
Waiters,  $62.50  a month;  waiters  in  charge,  no  increase;  and  pantry- 
men, $65  a month. 


DECISION  NO.  3808. — DOCKET  4238 
Chicago,  III.,  July  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Cleveland,  Cincinnati,  Chicago  & St.  Louis  Rail- 
way Co. 

Question. — Claim  of  the  employees  that  the  position  of  freight- 
house  foreman  at  Springfield,  Ohio,  comes  within  the  scope  of  the 
clerks’  agreement  and  should  have  been  bulletined  on  January  1,  1924. 

Statement. — On  January  1,  1924,  the  position  of  freight-house  fore- 
man at  Springfield  became  vacant  and  was  not  bulletined  for  bid,  but 
was  filled  by  appointment.  The  scope  rule  of  the  agreement  between 
this  carrier  and  its  clerical  employees  reads  as  follows : 

These  rules  shall  govern  the  hours  of  service  and  working  conditions  of  the 
following  employees,  subject  to  the  exceptions  noted  below : 

(1)  Clerks— 

( a ) Clerical  workers. 

( & ) Machine  operators. 

(2)  Other  office  and  station  employees — such  as  office  boys,  messengers,  chore 
boys,  train  announcers,  gatemen,  baggage  and  parcel  room  employees,  train  and 
engine  crew  caller,  operators  of  certain  office  or  station  appliances  and  devices, 
telephone  switchboard  operators,  elevator  operators,  office,  station  and  ware- 
house watchmen  and  janitors. 

(3)  Laborers  employed  in  and  around  stations,  storehouses,  and  ware- 
houses. * * * 

(Under  sections  (a),  (5)  and  (c)  are  listed  the  exceptions.) 
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On  June  30,  1924,  the  parties  to  this  dispute  reached  the  following 
agreement  with  respect  to  freight-house  foremen : 

In  accordance  with  our  mutual  understanding  the  foreman  or  assistant  fore- 
man at  the  stations  listed  below  will,  effective  July  1,  1924,  be  paid  a monthly 
rate  to  cover  all  services  performed,  thereby  eliminating  restrictive  rules  ap- 
plying to  hours  of  review,  starting  time,  meal  period,  etc.,  with  the  understand- 
ing that  such  positions  shall  continue  to  come  within  the  scope  of  the  clerks’ 
agreement  and  vacancies  on  same  shall  be  bulletined  and  filled  the  same  as  any 
other  schedule  position. 

It  is  further  understood  this  shall  not  in  any  way  prejudice  the  status  of 
other  freight-house  foremen  not  mentioned  in  this  agreement : 


Location 

Position 

Rate 

Galion  . . - 

Foreman 

$162.  76 
162.  76 

Bellefontaine : 

do 

Muncie  

do 

157.  76 

Anderson  . . . 

do 

162.  76 

Springfield 

Assistant  foreman 

136. 12 

Dayton 

Foreman 

195. 00 

Terre  Haute  

do 

140.  00 

Paris 

do 

162.  76 

Danville 

do 

157.  79 
157. 76 

Elkhart 

do 

Indianapolis 

Assistant  foreman 

154.  28 

The  incumbent  of  the  position  in  dispute  has  supervision  over  an 
assistant  foreman  and  the  following  employees : One  chief  delivery 
clerk,  1 foreman’s  clerk,  1 timekeeper,  2 delivery  clerks,  5 stevedores, 
7 tallymen,  1 freight-house  laborer,  and  26  truckers.  He  is  paid 
a monthly  rate  of  $187.76,  which  covers  all  service  performed. 

The  employees  contend  that  this  position  corn  's  within  the  scope 
of  the  agreement  under  paragraph  (1)  as  a clerk;  that  the  agree- 
ment of  June  30,  1924,  does  not  affect  the  status  of  the  position 
as  it  was  on  a monthly  rate  when  that  agreement  was  negotiated; 
that  freight-house  foremen  are  not  listed  as  excepted  from  the  agree- 
ment, and  therefore  all  such  positions,  excepting  the  general  fore- 
man at  Cincinnati,  which  position  has  supervision  over  more  than 
one  freight  house,  are  subject  to  the  agreement;  and  that  the  position 
should  be  bulletined  and  filled  in  accordance  with  the  provisions 
of  the  agreement. 

The  carrier  states  that  this  foreman  employs  and  discharges 
employees  subordinate  to  himself ; that  he  performs  no  clerical  work 
and  his  duties  are  entirely  of  a supervisory  nature;  that  the  posi- 
tion was  not  considered  or  treated  as  subject  to  the  clerks’  national 
agreement  which  was  in  effect  prior  to  the  agreement  subject  to 
Decision  No.  119  (II,  It.  L.  B.  87),  which  agreement  contains  the 
scope  rule  above  quoted;  that  the  agreement  of  June  30,  1924, 
affected  only  such  positions  as  had  theretofore  been  subject  to  the 
national  agreement  and  which  the  carrier  was  willing  to  concede 
were  included  in  the  present  agreement;  and  that  none  of  these 
foremen  supervise  subforemen  nor  hold  as  responsible  positions 
nor  as  important  as  the  one  involved  in  this  dispute. 

Opiniofa — The  evidence  indicates  that  the  duties  of  the  position 
involved  are  supervisory  and  that  the  position  could  not  be  classified 
as  a clerk  under  the  definition-of-clerk  rule.  In  view  of  this  the 
contention  that  this  position  comes  within  the  agreement  under 
section  1 of  rule  1 as  a clerk  can  not  be  sustained.  Also,  the 
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board  can  not  sustain  the  contention  of  the  employees  that  this 
position  comes  within  the  agreement  because  it  is  not  listed  as 
excepted.  The  fact  that  the  carrier  on  June  30,  1924,  entered  into 
an  agreement  with  respect  to  certain  positions  of  freight-hous?  fore- 
men would  indicate  that  it  was  not  the  understanding  that  all 
such  positions  were  excluded  from  the  agreement.  The  parties  to 
this  dispute  are  referred  to  Decision  No.  1973  (IV,  R.  L.  B.  632) 
in  the  question  of  excepted  positions,  as  it  is  believed  that  this 
dispute  should  be  considered  and  handled  in  accordance  with  that 
decision,  particularly  in  view  of  the  agreement  of  June  30,  1924. 

Decision. — This  dispute  is  remanded  for  conference  and  negoti- 
ation in  accordance  with  the  opinion  contained  herein. 


DECISION  NO.  3809.— DOCKET  4246 

Chicago,  III.,  July  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  reinstatement  of  Henry  Schwardt,  Colum- 
bus, Ohio,  with  seniority  unimpaired  and  compensation  for  wage 
loss  sustained  since  J anuary  14,  1924. 

Decision.— Request  for  the  reinstatement  of  Henry  Schwardt  is 

denied. 


DECISION  NO.  3810.— DOCKET  4347 
Chicago , III.,  July  7,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  R.  L.  Mason,  agent  at 
Tucson  division,  should  have  been  assigned  to  the  agency  at  Gila, 
Ariz. 

Statement. — The  dispute  involves  the  claim  of  the  Order  of  Rail- 
road Telegraphers  that  Mr.  Mason  should  have  been  assigned  to  the 
position  of  agent  at  Gila. 

It  is  claimed  that  Mr.  Mason,  the  senior  applicant,  was  competent 
and  should  have  been  assigned  in  accordance  with  sections  ( a ),  (6), 
and  ( g ),  rule  25  of  the  agreement,  which  read  as  follows: 

(u)  Telegraphers  will  be  regarded  as  in  line  of  promotion,  advancement 
depending  upon  faithful  discharge  of  duties  and  capacity  for  increased  respon- 
sibility. Where  ability  is  sufficient,  seniority  will  have  the  preference. 

(6)  The  company,  through  the  proper  official,  will  determine  the  fitness  of 
telegraphers  to  fill  all  positions  in  this  agreement. 

( g ) If  a telegrapher  assigned  to  a position  proves  incompetent,  he  will  drop 
back  to  the  extra  list,  retaining  his  seniority  rights. 

The  carrier  takes  the  position  that  it  exercised  its  rights  under 
section  (b)  of  rule  25  in  selecting  an  employee  junior  to  Mr.  Mason 
for  the  position. 

The  carrier  offered  to  give  Mr.  Mason  a trial  as  agent  at  Gila  if 
the  employees  would  agree  to  waive  claim  for  the  difference  in  pay 
from  the  date  of  assignment  to  the  junior  employee. 
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Decision. — R.  L.  Mason  shall  be  given  a trial  on  the  position  at 
Gila.  If  he  fills  the  position  satisfactorily,  he  shall  be  compensated 
for  the  wage  loss  sustained  on  account  of  a junior  employee  having 
been  assigned  to  the  position. 


DECISION  NO.  3811.— DOCKET  4358 

Chicago,  III.,  July  7,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Was  the  Texas  & Pacific  Railway  Co.  justified  in  abol- 
ishing three-trick  positions  in  the  dispatcher’s  office  at  Addis,  L<a., 
and  establishing  a lower  rate  of  pay  at  Alexandria,  La.,  to  which 
point  the  train-dispatcher’s  office  was  moved  ? 

Statement. — On  January  10,  1924,  the  dispatcher’s  office  at  Addis, 
La.,  was  abolished.  The  rate  for  three-trick  operators  was  6914 
cents  an  hour.  On  January  10,  1924,  three  new  positions  of  opera- 
tors were  created  in  the  dispatcher’s  office  at  Alexandria,  the  rate  of 
pay  being  64^4  cents  an  hour. 

The  employees  contend  that  the  service  performed  at  Alexandria 
is  identical  to  that  performed  at  Addis,  with  certain  added  responsi- 
bilities, and  that  therefore  the  carrier  was  not  justified  in  reducing 
the  rate  of  pay. 

The  carrier  states  that  during  the  month  of  September,  1921,  the 
office  at  Alexandria  was  discontinued  on  account  of  the  dispatcher’s 
office  having  been  moved  to  Addis,  and  that  the  rates  of  pay  in 
effect  at  that  time  were  built  up  on  rates  in  effect  at  12.01  a.  m.,  March 
1,  1920. 

In  reopening  the  office  at  Alexandria  the  carrier  considered  that 
the  rate  previously  established  at  that  point  should  govern. 

Opinion. — An  examination  of  the  agreement  in  effect  between  the 
telegraphers  and  the  Texas  & Pacific  Railway  Co.  discloses  under  the 
heading  “ Classification  of  employees,  new  positions,  etc.,”  section 
(b)  of  article  21,  the  following  language. 

When  new  positions  are  created  compensation  will  be  fixed  in  conformity 
with  that  of  existing  position  of  similar  work  and  responsibility  in  the  same 
seniority  district. 

Decision. — On  the  evidence  submitted  the  rate  of  6914  cents  an 
hour  should  be  paid  the  three-trick  positions  at  Alexandria,  La., 
which  is  the  rate  that  applied  in  similar  positions  in  the  same 
seniority  district. 


DECISION  NO.  3812.— DOCKET  4392 

Chicago,  III.,  July  7,  1925 

Order  of  Railroad  Telegraphers  v.  Delaware,  Lackawanna  & Western  Rail- 
road Co. 

Question. — Claim  of  E.  H.  Osborne  for  pay  for  irregular  period  of 
release  assigned  as  part  of  the  meal  period,  under  rule  3,  the  inter- 
mittent service  rule,  from  March  16,  1922. 
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Statement. — Agent  Osborne,  Stirling,  N.  J.,  on  a one-shift  posi- 
tion, was  assigned  by  the  carrier  on  March  16,  1922,  as  follows : On 
duty,  7 a.  m.  to  11.50  a.  m;  1.10  p.  m.  to  3.40  p.  m. ; 4,50  p.  m.  to 
5.30  p.  m. ; release  period,  11.50  a.  m.  to  1.10  p.  m. ; 3.40  p.  m.  to 
4.50  p.  m. 

It  is  the  contention  of  the  employees  that  the  period  11.50  a.  m.  to 
1.10  p.  m.  is  an  assigned  meal  period  in  violation  of  rule  6 of  the 
schedule  agreement,  reading: 

Rule  6.  (a)  Meal  period. — Where  but  one  shift  is  worked,  employees  will 
be  allowed  60  consecutive  minutes  between  11.30  and  2 o’clock,  day  or  night, 
for  meals.  * * * 

This  rule,  it  is  claimed,  only  permits  the  assignment  of  one  hour 
for  meals ; the  assignment  for  more  than  an  hour  is  to  absorb  over- 
time and  is  contrary  to  the  accepted  principle  of  the  agreement. 

The  employees  further  contend  that  Interpretation  1 to  Decision 
No.  757  prohibits  the  practice  complained  of.  Interpretation  1 to 
Decision  No.  757  reads: 

Rule  3.  Intermittent  service — Question. — Can  the  meal  period  provided  for 
in  rule  6 be  considered  as  a part  of  the  period  of  release  under  rule  3? 

Answer. — No.  (V,  R.  L.  B.  915.) 

It  is  claimed  that  Agent  Osborne  is  entitled  to  pay  for  20  minutes 
for  each  week  day  worked  from  March  16,  1922,  under  this  arrange- 
ment. 

The  carrier  takes  the  position  that  rule  3 does  not  contemplate  a 
meal  period,  and  that  no  meal  period  was  assigned  to  the  agent  at 
Stirling,  whose  hours  of  duty  it  is  claimed  are  arranged  to  pro- 
vide for  eight  hours’  actual  time  on  duty  within  a spread  of  12  hours ; 
that  the  assignment  providing  for  two  periods  of  release,  each  in 
excess  of  an  hour,  was  first  made  in  March,  1922 ; that  a new  agree- 
ment was  consummated,  effective  January  1,  1923,  or  after  the  as- 
signment in  question  had  been  in  effect  for  10  months,  and  no  pro- 
test was  filed;  and,  further,  that  a revised  agreement  was  executed 
February  15,  1924,  and  no  protest  raised. 

The  carrier  contends,  therefore,  that  there  has  been  no  dispute  as 
to  the  application  of  the  intermittent  service  rule  prior  to  March  10, 
1924,  the  date  on  which  the  present  dispute  was  filed.  The  carrier 
does  not  consider  that  rule  6 applies  to  intermittent  service,  and 
therefore  contends  that  Interpretation  1 to  Decision  No.  757  can  not 
be  taken  to  mean  that  a meal-hour  assignment  is  contemplated  for 
employees  coming  under  rule  3. 

Decision. — Rule  6 makes  no  distinction  between  one-shift  positions. 
The  claim  of  the  employees  is  therefore  sustained. 


DECISION  NO.  3813.— DOCKET  4583 

Chicago,  III.,  July  7,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  International-Great  Northern  Railroad  Co. 

Question. — Claim  of  J.  W.  Lindsey,  clerk,  Fort  Worth,  Tex.,  for 
the  right  to  exercise  his  seniority  to  the  position  of  yard  clerk,  Bryan, 
Tex.,  in  accordance  with  rule  50;  also  claim  for  wage  loss  sustained 
on  account  of  having  been  denied  such  alleged  right. 
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Statement. — Mr.  Lindsey  entered  the  service  of  the  International- 
Great  Northern  Railroad  Co.  on  December  19,  1919.  He  served  in 
the  position  of  clerk  at  Mara,  Tex.,  until  about  April  30,  1924,  when 
his  position  was  abolished.  It  is  shown  that  Mr.  Lindsey  was  the 
junior  employee  at  Mara  and  therefore  could  not  exercise  his  rights 
to  any  other  position.  On  May  1,  1924,  the  clerk  at  Mara  next  above 
Mr.  Lindsey  on  the  seniority  list  was  granted  a leave  of  absence, 
resulting  in  Mr.  Lindsey’s  being  assigned  to  the  position.  On  June 
3,  1924,  the  regular  employee  returned,  thereby  displacing  Mr.  Lind- 
sey, who  requested  the  right  to  exercise  his  seniority  to  the  position 
of  yard  clerk  at  Bryan,  on  the  basis  that  he  was  senior  to  the  in- 
cumbent. 

When  Mr.  Lindsey’s  position  of  clerk  at  Mara  was  abolished,  the 
seniority  was  confined  to  that  point,  but  in  the  interim  between  the 
date  such  position  was  abolished  and  June  3,  1924,  the  seniority  dis- 
trict had  been  extended  to  include  Bryan. 

Rule  42  of  the  agreement  reads : 

Returning  after  leave. — An  employee  returning  after  leave  of  absence  may 
return  to  former  position,  or  may  upon  return,  or  within  three  days  thereafter, 
exercise  seniority  rights  to  any  position  bulletined  during  his  absence.  Em- 
ployees displaced  by  his  return  may  exercise  their  seniority  in  the  same 
manner. 

Rule  50  of  the  agreement  reads : 

Positions  abolished. — Employees  whose  positions  are  abolished  may  exercise 
their  seniority  rights  over  junior  employees.  Other  employees  affected  may 
exercise  their  seniority  in  the  same  manner. 

It  is  the  contention  of  the  employees  that  Mr.  Lindsey  should 
have  been  permitted  to  exercise  his  seniority  rights  to  the  position  at 
Bryan,  and  that  he  should  now  be  assigned  to  the  position  and  com- 
pensated for  the  wage  loss  sustained  on  account  of  having  been 
denied  such  alleged  right. 

It  is  the  position  of  the  carrier  that  after  Mr.  Lindsey  was  dis- 
placed he  went  to  work  for  the  “Santa  Fe”  Railroad;  that  he  was 
called  back  to  work  on  August  12  and  advised  the  carrier  that  he 
would  be  on  hand,  but  later  called  up  and  stated  that  he  could  not 
work  on  the  evening  of  the  12th  as  he  had  promised  and  that,  there- 
fore, he  would  resign.  So  far  as  this  carrier  is  concerned  Mr.  Lind- 
sey has  left  the  service  and  is  not  entitled  to  reinstatement. 

Opinion. — It  is  the  opinion  of  the  Railroad  Labor  Board,  based 
upon  the  evidence  submitted,  that  Mr.  Lindsey  was  entitled  to  exer- 
cise his  seniority  to  the  position  at  Bryan  which  was  on  the  same 
seniority  district  when  he  attempted  to  exercise  such  right.  It  is 
further  shown,  however,  that  he  has  subsequently  resigned  from  the 
service.  This,  however,  does  not  alter  the  justness  of  the  claim  for 
wage  loss  sustained  for  the  period  prior  to  his  resignation. 

Decision. — The  request  for  assignment  to  the  position  of  yard 
clerk  at  Bryan,  Tex.,  is  denied. 

The  carrier  shall  compensate  J.  W.  Lindsey  for  all  wage  loss  sus- 
tained from  the  date  he  applied  for  the  position  of  yard  clerk  at 
Bryan  until  the  date  he  was  called  and  failed  to  report  for  service. 
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DECISION  NO.  3814.— DOCKET  4748 

Chicago,  III.,  July  7,  1925 

Order  of  Railroad  Telegraphers  v.  International-Great  Northern  Railroad  Co. 

Question. — Shall  the  pay  for  time  lost  by  R.  B.  Weatherall,  who 
was  dismissed  from  the  service  and  later  reinstated,  include  com- 
missions on  express  and  Western  Union  business  as  well  as  railroad 
salary  ? 

Statement. — Mr.  Weatherall,  agent  at  Phelps,  Tex.,  was  dismissed 
from  the  service  on  October  19,  1924.  The  carrier  on  November  24, 
1924,  agreed  to  reinstate  him  to  the  service  with  pay  for  time  lost 
but  assessed  his  record  with  a certain  number  of  demerit  marks. 
In  paying  him  for  the  time  lost  the  carrier  did  not  include  express 
and  Western  Union]  Commissions,  restuling  in  the  payment  of  ap- 
proximately $55  less  than  what  is  claimed. 

The  employees  contend  that  under  the  provisions  of  paragraph 
(A),  rule  2,  of  telegraphers’  agreement  express  and  Western  Union 
commissions  should  be  considered  in  the  back-pay  computation. 

Paragraph  (A)  of  rule  2 reads  as  follows: 

If  the  final  decision  decrees  that  charges  against  the  employee  were  not 
sustained,  the  records  shall  be  cleared  of  the  charge.  If  suspended  or  dis- 
missed, the  employee  will  be  returned  to  former  position  and  paid  for  all  time 
lost.  It  is  understood  time  lost  will  include  commissions  on  express  and 
Western  Union  business  as  well  as  the  railroad  salary. 

The  carrier  takes  the  position  that  the  above-quoted  ride  does 
not  apply  to  the  case  in  question  for  the  reason  that  Mr.  Weatherall 
was  not  cleared  of  the  charge ; that  its  action  in  restoring  him  to  the 
service  was  through  a spirit  of  leniency ; and  that  the  compensation 
paid  him  for  lost  time  was  just  and  reasonable. 

Opinion. — The  Railroad  Labor  Board  has  taken  cognizance  of 
the  fact  that  the  carrier  has  agreed  upon  a rule  in  which  the  folhyw- 
ing  appears: 

It  is  understood  time  lost  will  include  commissions  on  express  and  Western 
Union  business  as  well  as  the  railroad  salary. 

Regardless  of  whether  or  not  paragraph  (A)  of  rule  2 is  spe- 
cifically applicable  to  the  case,  the  definition  of  the  term  “ time  lost  ” 
should  not  be  altered,  and  as  the  carrier  agreed  to  reinstate  this 
employee  to  the  service  with  pay  for  “time  lost”  the  express  and 
Western  Union  commissions  should  be  included  in  the  computation. 

Decision. — Yes. 


DECISION  NO.  3815.— DOCKET  4822 
Chicago,  III.,  July  7,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Chicago  & North  Western  Railway  Co. 

Question. — Claim  of  Edward  Manthey,  section  laborer,  for  oxy- 
acetylene  welder-helper’s  rate  of  pay  for  service  performed  during 
the  period  June  16  to  August  9,  1924,  inclusive. 
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Statement. — Rule  54  of  the  agreement  in  effect  between  the  parties 
above  named,  during  the  period  for  which  the  above  claim  is  made, 
reads  as  follows : 

Composite  service. — An  ‘employee  working  on  more  than  one  class  of  work 
coming  within  the  scope  of  this  agreement  four  hours  or  more  on  any  day 
will  be  allowed  the  higher  rate  of  pay  for  the  entire  day.  When  tempo- 
rarily assigned  by  the  proper  officer  to  a lower-rated  position,  his  rate  of 
pay  will  not  be  reduced.  * * * 

The  evidence  shows  that  during  the  period  June  16  to  August  9, 
1924,  inclusive,  Mr.  Manthey  was  regularly  assigned  to  assist  oxy- 
acetylene  welders,  for  which  he  was  paid  the  regular  rate  received 
by  him  as  section  laborer. 

On  September  29,  1924,  the  following  rule  was  negotiated  be- 
tween the  representatives  of  the  carrier  and  the  employees : 

An  employee  coming  within  the  scope  of  this  agreement  required  to  and 
performing  work  during  the  whole  or  a part  of  his  daily  assignment,  coming 
within  the  scope  of  other  working  agreements  and  carrying  a higher  rate 
of  pay,  will  be  allowed  actual  time  worked  at  the  higher  rate  of  compensation 
with  a minimum  allowance  of  one  hour. 

The  claim  of  Mr.  Manthey  was  first  filed  with  the  carrier  on 
November  15,  1924,  or  approximately  one  and  one-half  months  sub- 
sequent to  the  confirmation  of  the  above-quoted  rule  modifying  the 
provisions  of  rule  54  of  the  agreement.  The  employees  at  the  oral 
hearing  conducted  in  connection  with  this  case  agreed  to  modify 
their  submission  to  the  extent  of  requesting  that  Mr.  Manthey  be 
compensated  for  the  period  June  16  to  August  9,  1924,  on  the 
basis  of  the  modification  agreed  to  on  September  29,  1924. 

The  carrier  takes  the  position  that  when  the  modification  of  rule 
54  was  agreed  upon  it  was  the  understanding  that  all  disputes  then 
before  it  regarding  this  question  would  be  disposed  of  in  conformity 
with  the  modification  agreed  upon,  but  that  it  was  not  the  under- 
standing that  said  modification  would  apply  to  cases  which  had 
not  been  submitted  and  which  would  subsequently  arise  regarding 
this  subject.  The  carrier  also  takes  the  position  that  section  (b) 
of  rule  32,  covering  discipline  and  grievances,  provides  that  griev- 
ances shall  be  presented  within  10  days,  which  was  not  done  in 
connection  with  this  claim,  and  that  therefore  the  case  is  not  prop- 
erly before  the  board. 

The  employees  contend  that  there  was  no  understanding  relative 
to  claims  which  had  not  been  filed  and  which  would  be  affected 
by  the  modified  rule,  and  that  while  it  is  not  the  practice  of  the 
organization  to  resurrect  extremely  old  claims,  it  was  felt  that  as 
Mr.  Manthey’s  claim  was  of  a very  recent  date  it  should  have  been 
given  consideration  by  the  carrier.  The  employees  take  the  further 
position  that  the  10-day  limit  specified  in  section  (b)  of  rule  32, 
covering  discipline  and  grievances,  was  not  intended  to  affect  a 
case  where  employees  had  been  underpaid,  and  that  there  is  no 
time  limit  specified  in  the  rules  within  which  an  employee  must 
make  claim  for  an  erroneous  payment  in  his  wages. 

The  carrier  is  standing  on  the  alleged  understanding  of  the  agree- 
ments entered  into  September  29,  1924,  at  which  time  it  is  claimed 
it  was  agreed  that  only  the  “ live  ” cases  would  be  disposed  of  in 
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conformity  therewith,  and  further  upon  the  10-day  limit  specified 
in  paragraph  (b)  of  rule  32. 

Opinion. — It  has  been  the  recognized  practice  when  employees 
are  temporarily  assigned  to  the  work  of  another  class  coming 
under  the  provisions  of  another  agreement  to  compensate  them 
at  the  rate  paid  the  position  to  which  temporarily  assigned  if 
higher  than  their  own  rate.  This  principle  has  been  recognized 
and  approved  not  only  by  the  United  States  Railroad  Administra- 
tion and  the  Railroad  Labor  Board  but  in  individual  negotiations 
between  the  carriers  and  their  employees.  Hence,  if  the  employee 
in  question  was  actually  filling  a higher-rated  position  he  is  "en- 
titled to  the  higher  rate  for  the  time  so  engaged  during  the  period 
June  16  to  August  9,  1924. 

Decision. — lx  the  employee  in  question  performed  the  work  of 
oxyacetylene  welder  helper,  he  shall  be  compensated  at  the  rate 
of  such  position  for  the  time  so  engaged  during  the  period  June 
16  to  August  9,  1924. 


DECISION  NO.  3816.— DOCKET  4612 

Chicago,  III.,  July  7,  1925 

American  Train  Dispatchers’  Association  v.  Missouri  Pacific  Railroad  Co. 

Question. — Ex  parte  submission  of  the  employees  regarding  the 
inclusion  of  positions  of  chief  dispatchers,  day  or  night,  and  assist- 
ant chief  dispatchers  in  the  agreement  with  this  carrier. 

Statement. — This  carrier  and  its  employees  represented  by  the 
American  Train  Dispatchers’  Association  were  included  in  Deci- 
sions No.  721  (III,  R.  L.  B.  121)  and  No.  1830  (IV,  R.  L.  B.  390), 
and  the  scope  rule  of  the  agreement  was  therefore  subject  to  modi- 
fication in  accordance  with  an  order  of  the  board  dated  February 
25,  1924.  During  January,  1924,  this  carrier  and  organization  nego- 
tiated an  agreement  to  be  effective  July  1,  1923,  covering  train  dis- 
patchers employed  by  the  carrier.  Article  I of  this  agreement  reads 
as  follows : 

Scope. — The  term  “ train  dispatcher  ” as  herein  used  shall  be  understood 
to  include  trick,  relief,  and  extra  dispatchers. 

This  excluded  chief  dispatchers  from  the  agreement.  On  March 
20, 1924,  the  general  chairman  of  the  employees’  committee  requested 
conference  for  the  purpose  of  discussing  wages  and  the  extension  of 
the  agreement  to  include  chief,  assistant  chief,  and  night  chief  dis- 
patchers. The  request  for  the  extension  of  the  agreement  was  based 
upon  the  order  of  the  board  dated  February  25,  1924,  entitled 
“ Order  modifying  decisions  of  the  Railroad  Labor  Board  relating 
to  the  scope  rule  governing  train  dispatchers  * * *”  (Y,  R.  L. 

B.  945).  A dispute  arose  as  to  representation  of  train  dispatchers 
which  was  decided  by  the  board  in  Decision  No.  2624  (Y,  R.  L.  B. 
699).  As  a result  of  the  ballot  ordered  by  that  decision  the 
American  Train  Dispatchers’  Association  was  selected  as  the  repre- 
sentative of  the  employees.  Subsequently,  conferences  were  held,  be- 
ginning December  13  and  continuing  until  December  17,  1924,  at 
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which  conferences,  among  other  things,  the  application  of  the  scope 
rule  contained  in  the  order  of  February  25,  1924,  was  discussed;  also, 
the  adjustment  of  claims  growing  out  of  the  alleged  failure  of  the 
carrier  to  properly  apply  the  rule.  The  carrier  agreed  to  write 
into  the  agreement  the  scope  rule  as  it  appears  in  the  order  of  Feb- 
ruary 25,  1924,  but  contended  that  every  position  of  day,  night, 
and/or  assistant  chief  dispatchers  was  excepted  from  the  applica- 
tion of  the  agreement. 

The  scope  rule  as  promulgated  by  the  board  in  the  order  of  Feb- 
ruary 25,  1924,  is  as  follows : 

The  term  “ train  dispatchers  ” as  herein  used  shall  be  understood  to  include 
chief,  assistant  chief,  trick,  relief,  and  extra  dispatchers,  excepting  only  such 
chief  dispatchers  as  are  actually  in  charge  of  dispatchers  and  telegraphers  and 
in  actual  control  over  the  movement  of  trains  and  related  matters,  and  have 
substantially  the  authority  of  a superintendent  with  respect  to  those  and  other 
activities.  This  exception  shall  apply  to  not  more  than  one  chief  dispatcher 
on  any  division. 

The  employees  contend  as  follows : 

First.  JThat  every  position  of  night  chief  dispatcher  and/or  assistant  chief 
dispatcher  on  each  and  every  division  of  the  Missouri  Pacific  Railroad  comes 
clearly  within  the  rule  of  the  Interstate  Commerce  Commission  and  the  United 
States  Railroad  Labor  Board,  without  any  exception,  and  are  therefore  sub- 
ject to  the  rules  of  the  agreement. 

Second.  That  the  chief  dispatcher  on  each  and  every  division  is  not  actually 
in  charge  of  dispatchers  and  telegraphers  and  in  actual  control  over  the  move- 
ment of  trains  and  related  matters,  and  have  not  substantially  the  authority 
of  a superintendent  with  respect  to  those  and  other  activities,  and  they,  there- 
fore, are  subordinate  officials  subject  to  the  rules  of  the  agreement. 

Third.  That  the  day  and  night  and/or  assistant  chief  dispatchers  are  en- 
titled to  pay  at  the  daily  rate  based  on  the  306  divisor  for  every  day’s  work 
performed  since  February  25,  1924;  in  other  words,  they  are  entitled  to  pay 
for  one  day’s  rest  in  seven  which  they  have  been  compelled  to  work. 

Fourth.  That  the  day,  night,  or  assistant  chief  dispatchers  are  entitled  to 
pay  for  all  overtime  worked  in  excess  of  eight  hours  per  day  since  February 
25.  1924,  based  on  pro  rata  rates  for  the  ninth  hour  and  time  and  one-half 
for  all  time  worked  thereafter. 

Fifth.  That  in  all  offices  where  since  February  25,  1924,  there  have  been 
but  three  days’  regular  relief  service  and  in  which  there  were  four  or  more 
days’  regular  relief  service,  had  the  scope  rule  been  properly  applied  dis- 
patchers who  have  performed  the  three  days’  relief  service  shall  be  allowed 
compensation  for  the  relief  days  they  were  deprived  of  account  rest  days  of 
day,  night,  and/or  assistant  chief  dispatchers  being  denied,  together  with 
further  compensation  which  they  should  have  been  permitted  to  earn  at  some 
other  occupation,  in  compliance  with  section  (c)  of  Article  III  incorporated 
into  the  agreement  with  this  carrier  and  the  board’s  Decision  No.  721. 

The  carrier  contends  that  it  has  never  agreed  or  admitted  that 
chief  train  dispatchers  were  properly  included  in  an  agreement  with 
trick,  relief,  or  extra  train  dispatchers;  that  the  question  was  in 
dispute  with  its  employees  from  the  first  conference  held  in  1921 
until  settled  by  Decision  No.  1830,  dated  June  21,  1923,  following 
which  the  scope  rule  hereinbefore  quoted  was  negotiated,  effective 
July  1,  1923;  and  that  it  was  a party  to  Decision  No.  1830  and  con- 
sidered the  matter  as  having  been  definitely  settled  at  that  time. 
The  conditions  with  respect  to  duties,  responsibilities,  and  author- 
ity of  chief  train  dispatchers  were  fully  explained  to  the  board 
and  a decision  rendered  after  conditions  had  been  fully  presented 
and  discussed  from  every  angle. 

The  carrier  further  contends  that  Decision  No.  1830  distinctly 
states  that  chief  dispatchers,  day  or  night,  are  vested  substanially 


1166 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3816] 


with  the  authority  of  superintendent  or  assistant  superintendent, 
and  therefore  do  not  come  within  the  scope  rule  as  defined  in  Ar- 
ticle I of  Decision  No.  721;  that  the  American  Train  Dispatchers’ 
Association  agrees  with  the  views  of  the  board  regarding  the  duties 
and  responsibilities  of  the  chief  train  dispatchers,  which  is  proven 
by  agreements  negotiated  with  various  carriers  since  February  25, 
1924,  in  which  chief  dispatchers  are  not  included;  that  it  has  dele- 
gated to  chief  dispatchers  the  authority  of  superintendent  or  assist- 
ant superintendent;  and  that  they  exercise  such  authority  and  are 
officers  of  the  carrier  and  not  subordinate  officials,  as  they  have  no 
assigned  hours,  are  on  duty  as  their  services  are  required,  regulate 
their  own  movements,  and  come  and  go  as  do  other  officers. 

The  carrier  states  that  it  has  never  kept  any  account  of  the  hours 
worked  by  chief  dispatchers,  and  that  their  time  on  duty  is  regu- 
lated by  the  requirements  of  the  service  the  same  as  other  officers; 
further,  that  if  train  dispatchers  were  entitled  to  pay  for  all  work 
on  Sundays  or  holidays  when  not  relieved  of  duty  it  is  hard  to 
understand  how  the  carrier  could  be  expected  to  additionally  pay 
some  extra  dispatcher  for  the  days  on  which  he  was  not  required 
to  relieve  the  chief  dispatchers;  that  this  is  in  effect  paying  men 
for  service  not  performed ; that  extra  dispatchers  are  generally  em- 
ployed as  telegraph  employees  when  not  used  to  relieve  trick  train 
dispatchers;  and  that,  therefore,  it  does  not  believe  the  fifth  conten- 
tion of  the  dispatchers  was  ever  intended  to  receive  consideration 
by  the  board. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  con- 
tention of  the  carrier  that  this  matter  was  disposed  of  in  Decision 
No.  1830  can  not  be  sustained.  The  scope  rule  promulgated  in  the 
order  of  February  25,  1924,  is  based  upon  the  modified  regulations 
of  the  Interstate  Commerce  Commission  in  Ex  parte  No.  72,  pro- 
mulgated under  date  of  February  *5,  1924.  It  provides  for  the  ex- 
ception only  of  “ such  chief  dispatchers  as  are  actually  in  charge  of 
dispatchers  and  telegraphers  and  in  actual  control  over  the  move- 
ments of  trains  and  related  matters,  and  have  substantially  the 
authority  of  a superintendent  with  respect  to  those  and  other  activ- 
ities. This  exception  shall  apply  to  not  more  than  one  chief  dis- 
patcher on  any  division.”  Under  this  rule  only  one  chief  dis- 
patcher on  a division  may  be  excepted  from  the  agreement,  and  then 
only  if  vested  with  the  authority  prescribed  by  the  rule.  In  the 
present  case  it  does  not  appear  that  the  parties  have  conferred  and 
attempted  to  negotiate  upon  this  basis,  and  it  is  apparent  that  a 
proper  effort  has  not  been  made  to  determine  what  chief  dispatchers 
shall  be  included  under  the  exceptions. 

Decision. — The  scope  rule  promulgated  in  the  order  of  February 
25,  1924,  shall  be  incorporated  in  the  agreement  between  this  carrier 
and  its  employees.  Conferences  shall  be  held  to  determine  what 
chief  dispatchers  shall  be  excluded  under  the  exception  contained  in 
the  rule.  If  agreement  is  not  reached  the  question  may  be  resub- 
mitted to  the  board  with  full  information  as  to  the  duties  of  the  posi- 
tions in  dispute.  Retroactive  adjustment  in  compensation  of  chief 
dispatchers  to  February  25,  1924,  in  accordance  with  the  provisions 
of  the  agreement,  shall  be  made  to  the  occupants  of  such  positions 
as  it  is  finally  determined  shall  be  included  in  the  agreement. 
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DECISION  NO.  3817.— DOCKET  4705 

Chicago , Ili.,  July  7,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Southern  Pacific  Co.  (Pacific  System> 

Question. — Was  the  carrier  within  its  rights  in  eliminating  from 
its  yard  agreement  with  the  Brotherhood  of  Railroad  Trainmen 
provisions  covering  yardmasters  ? 

Statement. — The  evidence  shows  that  the  agreements  between  the 
carrier  and  the  Brotherhood  of  Railroad  Trainmen  covering  yard- 
men did,  prior  to  December  1,  1920,  contain  provisions  applicable  to 
yardmasters  and  assistant  yardmasters,  which  included  the  8-hour 
day  resulting  from  the  Adamson  award. 

On  November  26,  1920,  an  agreement  was  consummated,  effective 
December  1,  1920,  covering  yardmen,  which  was  duly  signed  by  rep- 
resentatives of  the  respective  parties,  no  reference  to  yardmasters 
appearing  therein.  Assistant  yardmasters,  however,  were  shown. 

It  is  the  contention  of  the  employees  that  during  negotiations  in 
the  latter  part  of  1920  covering  revision  of  yard  agreement  to  in- 
clude provisions  of  Supplement  25  to  General  Order  No.  27  and  its 
interpretations,  also  Decision  No.  2 of  the  Railroad  Labor  Board 
(I.  R.  L.  B.  13),  the  representatives  of  the  carrier  took  the  position 
that  all  provisions  of  the  yard  agreement  applicable  to  yardmasters 
had  been  eliminated  under  a ruling  of  the  Interstate  Commerce  Com- 
mission designating  the  class  of  employees  to  be  included  within  the 
term  “ subordinate  officials  ” under  Title  III  of  the  transportation 
act,  1920,  which  ruling  reads  as  follows : 

Yardmasters. — This  class  shall  include  yardmasters  and  assistant  yardmas- 
ters, excepting  general  yardmasters  at  large  and  important  switching  centers 
where  of  necessity  such  general  yardmasters  are  vested  with  responsibilities 
and  authority  that  stamp  them  as  officials.  (I.  R.  L.  B.  126.) 

The  employees  contended  during  the  revision  of  the  yard  agree- 
ment, and  still  contend,  that  the  carrier  was  not,  and  is  not  now,  sup- 
ported in  its  contentions  and  the  actions  based  thereon,  under  any 
provisions  of  the  transportation  act,  1920,  any  ruling  of  the  Inter- 
state Commerce  Commission  made  in  connection  therewith,  or  any 
decisions  of  the  Railroad  Labor  Board. 

The  employees  also  contend  that  the  ruling  of  the  Interstate  Com- 
merce Commission  clearly  provides  that  “ yardmasters  and  assistant 
yardmasters,  excepting  general  yardmasters  at  large  and  important 
switching  centers,  where  of  necessity  such  general  yardmasters  are 
vested  with  responsibilities  and  authority  that  stamp  them  as  offi- 
cials,” are  conceded  the  right  under  Title  III  of  the  transportation 
act,  1920,  to  participate  in  contracts  covering  their  labor  and  service, 
and  the  right  to  be  represented  in  the  making  of  contracts  covering 
rates  of  pay  and  working  conditions,  by  the  organization  of  their 
choice,  for  if  it  were  otherwise,  it  would  be  tatamount  to  compul- 
sory affiliation  with  certain  designated  or  prescribed  organizations 
of  labor  in  order  to  secure  recognition,  a condition  of  employment 
long  contended  for  and  much  desired  by  many,  but  apparently  im- 
possible of  realization  under  the  present  order  of  things. 

It  is  the  position  of  the  employees  that  during  the  negotiations 
above  referred  to  it  was  understood  that  the  carrier  would  join  the 
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employees  in  a joint  submission  to  the  Railroad  Labor  Board  on  the 
question  of  yardmasters,  but  which  the  carrier  later  declined  to  do. 
The  employees  submit  in  evidence  a communication  addressed  to  the 
chief  executive  of  the  organization,  dated  December  9,  1920,  or 
shortly  subsequent  to  the  effective  date  of  the  agreement  with  the 
Southern  Pacific  Co.  (Pacific  System),  as  to  the  right  of  the  brother- 
hood to  legislate  for  and  represent  yardmasters  which  had  been  pre- 
viously covered  by  the  yardmasters’  agreement,  it  being  stated  that 
the  employees  had  been  unable  to  secure  the  cooperation  of  the 
Southern  Pacific  Co.  (Pacific  System)  in  making  a joint  submis- 
sion to  the  Railroad  Labor  Board. 

The  carrier  states  that  during  negotiations  of  the  yard  agreement 
terminating  on  November  26,  1920,  it  declined  to  include  the  yard- 
masters  and  assistant  yardmasters  in  the  agreement,  but  that  a 
compromise  settlement  was  reached  by  the  carrier  agreeing  to  the 
inclusion  of  assistant  yardmasters  in  the  agreement,  which  was  predi- 
cated on  a well-defined  policy  with  respect  to  representation. 

The  carrier  also  states  that  on  June  1,  1923,  rules  and  rates  of  pay 
approved  by  98  per  cent  of  all  yardmasters  were  adopted,  which 
carried  a substantial  increase  in  pay  and  improved  working  condi- 
tions; that  this  agreement  is  still  in  effect;  that  all  questions  aris- 
ing thereunder  have  been  disposed  of  satisfactorily  to  yardmasters; 
and  that  there  is  no  desire  on  their  part  to  have  the  Brotherhood  of 
Railroad  Trainmen  represent  them.  The  carrier  did  not  conceal  its 
objections  to  including  yardmasters  in  the  agreement  when  it  was 
negotiated  during  November,  1920,  and  explained  controversies  aris- 
ing under  seniority  rules  and  the  lack  of  supervision  in  some  yards 
on  account  of  yardmasters  being  more  or  less  subservient  to  the 
activities  of  the  organization  and  committees;  it  was  also  pointed 
out  that  in  practically  every  case  yardmasters  and  assistant  yard- 
masters  deserted  their  positions  during  the  outlaw  strike  of  1920, 
while  yardmasters  not  represented  by  the  organization  on  neighbor- 
ing lines  remained  at  work. 

The  carrier  contends  that  when  the  agreement  was  negotiated  dur- 
ing November,  1920,  it  was  understood  and  agreed  that  yardmasters 
would  be  excluded  therefrom ; that  the  subject  of  representation  was 
disposed  of  when  it  agreed  to  include  assistant  yardmasters ; that  the 
agreement  and  rates  of  pay  in  effect  covering  yardmasters  are  satis- 
factory; and  that  no  request  has  been  made  individually  or  collec- 
tively for  any  change  in  such  rates  of  pay  and  working  conditions, 
nor  is  there  anything  to  indicate  that  yardmasters  desire  the  Broth- 
erhood of  Railroad  Trainmen  to  represent  them. 

Opinion. — It  is  clearly  shown  that  prior  to  December  1,  1920,  the 
representatives  of  the  Brotherhood  of  Railroad  Trainmen  were  recog- 
nized as  the  duly  authorized  spokesmen  for  yardmasters  and  assist- 
ant yardmasters  employed  by  the  Southern  Pacific  Co.  (Pacific 
System).  While  the  agreement,  effective  December  1,  1920,  refers 
only  to  assistant  yardmasters,  the  evidence  shows  that  a dispute 
did  arise  during  the  negotiations  relative  to  the  inclusion  of  the 
yardmasters  in  the  agreement,  the  position  of  the  carrier  being  that 
they  were  excluded  by  Ex  parte  No.  72  of  the  Interstate  Commerce 
Commission.  The  fact  that  the  representatives  of  the  employees 
immediately  following  the  effective  date  of  the  agreement  did  take 
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up  with  the  chief  executive  of  the  organization  the  question  of 
submitting  the  matter  to  the  board  for  determination,  clearly  shows 
that  the  matter  was  not  considered  as  having  been  definitely  and 
finally  disposed  of. 

While  the  board  recognizes  that  a signed  agreement  is  usually 
indicative  of  the  result  of  negotiations,  it  also  realizes  that  there 
may  be  times  when  an  agreement  may  be  signed  with  the  under- 
standing that  certain  matters  covered  thereby  may  be  later  handled 
as  a dispute.  This  was  undoubtedly  the  understanding  had  when 
the  agreement  herein  referred  to  was  signed.  It  can  not  be  said, 
however,  that  the  carrier  arbitrarily  eliminated  the  yardmasters 
from  its  agreement,  as  the  agreement  was  duly  signed  by  the  repre- 
sentatives of  both  parties.  On  the  other  hand,  it  can  not  be  con- 
tended that  the  employees  have  not  the  right  to  appeal  the  question 
as  to  the  noninclusion  of  yardmasters. 

Decision. — Yes,  with  the  understanding  that  if  the  Brotherhood 
of  Railroad  Trainmen  is  now  or  shall  be  hereafter  authorized  by  a 
majority  of  all  general  yardmasters,  assistant  general  yardmasters, 
yardmasters,  and  assistant  yardmasters,  except  general  yardmasters 
referred  to  in  Ex  parte  No.  72,  Interstate  Commerce  Commission, 
it  shall  be  entitled  to  negotiate  wages,  rules,  and  working  conditions 
covering  this  class. 


DECISION  NO.  3818.— DOCKET  4787 

Chicago,  III.,  July  7,  1925 

Railroad  Yardmasters  of  America  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Representation  of  general  yardmasters,  assistant  gen- 
eral yardmasters,  yardmasters,  assistant  yardmasters,  and  relief 
yardmasters,  except  general  yardmasters  referred  to  in  Ex  parte 
No  72,  Interstate  Commerce  Commission. 

Statement. — The  Railroad  Yardmasters  of  America  claims  that 
it  holds  authorization  from  a majority  of  the  yardmasters  and  as- 
sistant yardmasters,  and  that  its  representatives  are  therefore  en- 
titled to  negotiate  matters  concerning  rules  and  rates  of  pay  for 
these  classes. 

The  carrier  takes  the  position  that  its  assistant  yardmasters  are 
now  covered  by  an  agreement  with  the  Brotherhood  of  Railroad 
Trainmen,  and  that  98  per  cent  of  the  yardmasters  did  on  June  1, 
1923,  approve  rules  and  rates  of  pay,  wThich  agreement  is  still  in 
force  and  effect;  further,  that  all  questions  arising  thereunder  have 
been  disposed  of  satisfactorily  to  the  yardmasters  and  that  there  is 
no  dispute  between  it  and  its  yardmasters.  The  carrier  states  that 
in  comparing  the  signatures  presented  by  the  Brotherhood  of  Rail- 
road Trainmen  and  the  Railroad  Yardmasters  of  America  it  was 
found  that  in  a number  of  cases  the  same  signatures  appeared  on 
both  petitions.  It  was  also  found  that  certain  general  yardmasters 
in  the  official  class  had  affixed  their  signatures,  without  which  the 
petition  of  the  Railroad  Yardmasters  of  America  would  not  repre- 
sent 51  per  cent. 
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Decision . — An  election  shall  be  conducted  by  secret  ballot  without 
coercion  on  either  side  in  accordance  with  the  principles  contained 
in  Decisions  No.  218  (II,  R.  L.  B.  207)  and  No.  220  (II,  R.  L.  B. 
216)  and  addenda  thereto.  The  ballots  shall  be  distributed,  col- 
lected, counted,  and  tabulated,  and  the  result  shall  determine  the 
question  of  representation.  Ballots  shall  be  distributed  to  all  gen- 
eral yardmasters,  assistant  general  yardmasters,  yardmasters,  and 
assistant  yardmasters,  except  general  yardmasters  referred  to  in  Ex 
parte  No.  72,  Interstate  Commerce  Commission,  in  order  that  all  per- 
sons in  this  class  of  service  and  eligible  to  vote  may  express  their 
wishes  in  the  matter  of  representation. 

Conferences  shall  be  promptly  arranged  for  and  held  between 
representatives  of  the  Railroad  Yardmasters  of  America,  the  car- 
rier, and  any  other  interested  organization  of  employees,  to  agree 
on  the  details  of  the  election.  The  Railroad  Labor  Board  shall  be 
informed  of  the  result  of  the  election  when  it  is  completed. 


DECISION  NO.  3819.— DOCKET  4476 

Chicago,  III.,  July  7,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Missouri 

Pacific  Railroad  Co. 

Question. — Time  claim  of  H.  D.  Masters,  engine  foreman,  Coffey- 
ville yard,  February  11,  1922,  for  one  day  at  yard  rates  for  service 
performed  in  Coffeyville  yard  on  a regular  assignment  from  12  mid- 
night to  8 a.  m.,  and  100  miles  at  the  yard  foreman’s  rate  for  service 
performed  as  pilot  handling  a light  engine  from  Coffeyville,  Kans., 
to  Independence,  Kans.,  and  deadhead  from  Independence  to  Coffey- 
ville. 

Statement. — The  following  is  quoted  from  the  submission: 

Employees'  position. — Mr.  Masters  was  regularly  assigned  as  foreman  in 
■charge  of  the  third-trick  yard  engine  at  Coffeyville  yard  from  12  midnight  to 
8 a.  m.  On  February  11,  1922,  he  worked  on  his  regular  assignment  from  12 
midnight  to  6 a.  m.,  when  he  was  relieved  and  used  as  a conductor  to  pilot  a 
light  engine  from  Coffeyville  to  Independence,  19  miles,  to  relieve  a disabled 
engine  on  passenger  train  No.  103. 

The  employees  contend  that  Mr.  Masters  is  entitled  to  one  day  at  the  yard 
foreman’s  rates  for  service  performed  on  his  regular  assignment  from  12 
midnight  to  6 a.  m.,  under  the  provisions  of  paragraph  ( h ),  article  1,  of  the 
yardmen’s  schedule,  reading: 

“ Basic  day. — Eight  hours  or  less  shall  constitute  a day’s  work.” 

The  employees  further  contend  that  he  is  entitled  to  100  miles  at  the  engine 
foreman’s  rates  for  road  service  performed  acting  as  a pilot  handling  a light 
engine  from  Coffeyville  to  Independence  and  deadhead  from  Independence  to 
Coffeyville,  for  the  reason  that  this  was  not  an  emergency  within  the  meaning 
of  paragraph  (ft),  article  1,  of  the  yardmen’s  schedule,  reading: 

“ (ft)  Where  regularly  assigned  to  perform  service  within  switching  limits, 
yardmen  shall  not  be  used  in  road  service  when  road  crews  are  available, 
except  in  case  of  emergency.  When  yard  crews  are  used  in  road  service  under 
conditions  just  referred  to,  they  shall  be  paid  miles  or  hours,  whichever  the 
greater,  with  a minimum  of  one  hour  for  the  class  of  service  performed,  in 
addition  to  the  regular  yard  pay  and  without  any  deduction  therefrom  for  the 
time  consumed  in  said  service.” 

Carrier's  position. — On  February  11,  1922,  Mr.  Masters,  assigned  to  a crew 
in  Coffeyville  yard  from  12  midnight  to  8 a.  m.,  was  used  at  6.30  a.  m.  to 
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pilot  a light  engine  to  Independence,  18%  miles  north,  to  relieve  a disabled 
engine  on  passenger  train  No.  103.  He  piloted  the  engine  to  Independence  and 
retured  to  Coffeyville  at  8.05  a.  m.  Mr.  Masters  was  paid  eight  hours’  straight 
time  and  five  minutes’  overtime  rates  for  the  period  from  12  midnight  to  8.05 
a.  m.,  and  37  miles  additional  for  the  trip  from  Coffeyville  to  Independence  and 
return,  under  article,  paragraph  (&)  of  the  yardmen’s  schedule. 

The  carrier  considers  an  important  passenger  train  standing  on  the  mail 
line  with  a disabled  engine  a real  emergency,  calling  for  prompt  and  immediate 
action.  Mr.  Masters  was  not  called  for  the  purpose  of  saving  money,  as  it 
was  more  expensive  to  use  him  than  to  have  called  a conductor  to  pilot  the 
engine.  It  was  a question  of  relieving  the  situation  with  the  least  possible 
delay. 

During  Mr.  Masters’  absence  another  switchman  was  called  and  was  paid 
a full  day’s  pay  for  the  two  hours  worked.  The  helper  who  relieved  Mr. 
Masters  was  paid  a full  day  at  the  foreman’s  instead  of  the  helper’s  rate  of 
pay.  It  is  the  contention  of  the  carrier  that  the  matter  was  handled  and  pay- 
ments made  in  strict  accordance  with  the  schedule. 

Decision. — The  claim  of  the  employees  is  denied. 


DECISION  NO.  3820.— DOCKET  4772 

Chicago,  III.,  July  8,  1925 

Brotherhood  Railroad  Signalmen  of  America  v.  New  York,  New  Haven  & 

Hartford  Railroad  Co. 

Question. — (a)  Should  an  employee  who  is  assigned  to  a regular 
position  with  Sundays  off  be  paid  at  the  rate  of  time  and  one-half 
for  work  performed  on  Sundays  while  working  temporarily  in  place 
of  another  employee  whose  relief  day  is  other  than  Sunday? 

( b-1 ) Should  an  employee  who  is  assigned  to  a regular  position 
with  Sundays  off  be  required  to  take  off  relief  day  (other  than 
Sunday)  of  employee  whose  position  he  is  filling  temporarily? 

(&-£)  Should  he  be  permitted  to  work  on  that  day  on  his  regu- 
larly assigned  position?  Claim  of  Anton  Benson,  signalman. 

Statement. — The  specific  dispute  before  the  Railroad  Labor  Board 
covers  a signalman,  Mr.  Benson,  who  held  a regular  assignment  as 
signalman  in  the  repair  gang  working  from  8 a.  m.  to  5 p.  m.,  exclu- 
sive of  the  lunch  period,  Sunday  being  the  relief  day  of  this  assign- 
ment. Account  of  the  death  of  Clarence  Groves,  signal  maintainer, 
Mr.  Benson  was  temporarily  assigned  to  Mr.  Groves’  former  position 
as  signal  maintainer  working  from  12  midnight  until  8 a.  m.,  during 
the  period  from  March  11  to  27,  1924,  inclusive.  This  position  was 
subsequently  bid  in  by  Harold  Whitney,  former  relief  maintainer, 
and  Mr.  Benson  was  then  temporarily  assigned  to  Mr.  Whitney’s  for- 
mer position  from  March  28  to  May  6,  1924,  inclusive. 

Mr.  Benson  was  paid  time  and  one-half  from  March  11,  the  first 
shift  of  the  change,  in  accordance  with  requirements  of  section  25  of 
article  2. 

The  relief  day  of  the  assignment  on  which  Mr.  Benson  was  tem- 
porarily working  between  March  11  and  27  was  Monday;  the  relief 
day  of  the  temporary  assignment  on  which  he  was  working  from 
March  28  to  May  6 was  Thursday. 

During  both  the  periods  of  temporary  assignments,  he  was  granted 
the  regular  relief  day  attached  to  such  assignments  and  in  no 
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instance  was  he  required  to  work  on  the  regularly  assigned  seventh 
day  off  duty  of  the  position  which  he  was  temporarily  filling. 
Decision. — (a)  Yes. 

(b-1)  No. 

(b-%)  Yes.  (See  Decisions  No.  2853  (VI.  R.  L.  B.  120)  and  No. 
2892  (VI,  R.  L.  B.  163).) 


DECISION  NO.  3821.— DOCKETS  4551,  4552,  4553,  4554 

Chicago , III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question . — Claims  of  J.  H.  Woods,  Marion,  Iowa;  W.  L.  Rogers, 
Memphis,  Tenn. ; L.  F.  Johnson,  Richmond,  Va. ; and  R.  H.  Taylor, 
Memphis,  Tenn.,  for  refund  of  transportation  charges  on  household 
goods. 

Statement. — The  questions  involved  in  these  dockets  are  identical. 
In  each  instance  an  employee  exercised  his  seniority  rights  and 
transferred  from  one  point  to  another,  the  movement  in  all  cases 
being  interstate. 

The  employees  claim  that  in  these  movements  they  are  entitled  to 
free  transportation  of  their  household  goods  and  cite,  in  support  of 
their  contention,  rule  86,  which  reads  as  follows: 

Transfers  hy  seniority. — Employees  exercising  seniority  rights  to  new  posi- 
tions or  vacancies  which  necessitate  a change  of  residence  will  receive  free 
transportation,  where  procurable,  for  themselves,  dependent  members  of  their 
family,  and  household  goods  when  it  does  not  conflict  with  the  State  or  Fed- 
eral laws,  but  free  transportation  of  household  effects  under  this  circumstance 
need  not  be  allowed  more  than  once  in  a 12-month  period. 

The  carrier  acknowledges  the  applicability  of  rule  86,  but  avers 
that  it  is  not  permitted  under  the  interstate  commerce  act  to  furnish 
free  transportation  for  household  goods  in  interstate  movements. 
There  is  no  objection  on  its  part  to  live  up  to  the  literal  meaning  of 
the  rule,  but  in  these  cases  it  claims  it  is  not  permitted,  under  the 
law,  to  allow  free  movement. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  ques- 
tion at  issue,  namely,  the  legality  of  the  free  transportation  re- 
quested, is  one  which  should  be  determined  by  those  authorized  by 
the  statutes  involved  to  pass  upon  such  questions.  This  question  is 
not  within  the  jurisdiction  of  the  board. 

Decision. — The  cases  are  dismissed. 


DECISION  NO.  3822.— DOCKET  4702 

Chicago,  III.,  July  8,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Missouri-Kansas-Texas  Lines 

Question. — (<2)  Was  the  carrier  within  its  rights  in  reducing  the 
wages  of  its  crossing  watchmen  at  Sedalia,  Mo.,  prior  to  an  opportu- 
nity being  given  the  Railroad  Labor  Board  to  consider  the  facts  in 
the  case? 
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(b)  Should  the  employees  affected  by  this  wage  reduction  be  reim- 
bursed and  their  old  rates  reestablished  ? 

Statement. — The  dispute  as  indicated  by  the  above  questions  is  a 
protest  on  the  part  of  the  organization  against  a reduction  of  $25  a 
month  in  the  rate  of  pay  of  crossing  watchmen  at  Sedalia,  which 
reduction  became  effective  August  16,  1924. 

The  following  table  indicates  how  increases  and  decreases  have 
been  applied  to  these  positions  since  January  1,  1918: 


Date 

effective 

Authority 

Rate 

established 

Increase 

(+) 

decrease 

(-) 

Jan.  1, 1918 
Jan.  1,1918 
Sept.  1,1918 
Jan.  1, 1920 
May  1,1920 
July  1, 1921 
July  1, 1922 
Oct.  16,1922 
July  1, 1923 
Aug.  16,1924 

Rate  Jan  1 1918,  prior  to  General  Order  27 

$35.00 

50.00 

General  Order  27  - 

+$15. 00 

Supplement  8 to  General  Order  27 

60.00 

+10.00 

Special  increase  by  railroad 

85. 00 

+25. 00 

Decision  NA  2 

102.  35 

j +17. 35 

-17.  35 

Decision  No.  147  

85.00 

T)p(»isinn  Nn  1058  

74.  80 

-10.20 

Decision  No  1267  

78.  88 

+4.08 

Special  agreement  _ 

80.90 

+2. 02 
-25. 00 

Decrease  by  carrier  (complained  of) 

55.  90 

The  employees  contend  that  the  $25  a month  decrease  which  be- 
came effective  August  16,  1924,  was  established  arbitrarily  by  the 
carrier  without  agreement  with  the  employees  or  compliance  with 
the  provisions  of  the  transportation  act,  1920.  It  is  claimed  that  the 
increases  and  decreases,  whether  by  decisions  of  the  Railroad  Labor 
Board  or  by  agreements  reached  in  conference,  established  a rate 
of  $80.90  a month,  which  could  not  be  changed  except  by  agreement 
or  decision  of  the  board. 

The  following  is  quoted  from  the  position  of  the  employees : 

First.  Since  December  1,  1919,  there  has  been  authorized  by  the  Railroad 
Labor  Board  increases  and  decreases  in  rates  of  pay  affecting  in  each  instance 
the  men  involved  in  this  dispute.  Prior  to  such  increases  or  decreases  having 
been  authorized,  the  Missouri-Kansas-Texas  lines  was  given  an  opportunity 
to  present  its  position.  There  is  no  record  where  this  carrier  has  in  any  of  the 
hearings  on  wage  disputes  presented  as  an  argument  that  these  particular 
crossing  watchmen  were  receiving  $25  a month  in  excess  wages. 

Secondly.  In  July,  1923,  this  carrier  and  the  representatives  of  the  employees, 
in  conference,  reached  an  agreement  on  wage  increases  and  adjustments.  The 
employees  affected  by  this  dispute  were  granted  an  increase  of  1 cent  an  hour. 
During  these  conferences  nothing  was  presented  by  the  carrier  for  the  consid- 
eration of  the  representatives  of  the  employees  affecting  the  wages  of  these 
positions  downward. 

Thirdly.  We  do  not  agree  with  the  carrier  that  the  alertness  or  application 
of  these  employees  in  their  duties  have  been  minimized  in  the  least  degree. 
But,  to  the  contrary,  vehicular  traffic  over  these  crossing  has  been  greatly  in- 
creased since  December  1,  1919,  and  the  carrier  was  not  justified  in  disturbing 
the  earnings  of  this  class  of  employees. 

The  employees  request  that  the  $25  a month  be  restored  and  that 
the  crossing  watchmen  be  reimbursed  for  the  wage  loss  sustained  on 
account  of  the  alleged  improper  reduction  in  their  rate  of  pay. 

The  carrier  takes  the  position  that  its  action  in  reducing  the  rates 
of  pay  of  crossing  watchmen  at  Sedalia,  Mo.,  was  justified  for  the 
following  reasons: 

On  January  1,  1920,  a voluntary  increase  of  $25  was  granted  by 
the  carrier  over  and  above  the  rates  established  by  or  under  the 
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authority  of  the  United  States  Railroad  Administration.  This  in- 
crease, it  is  contended,  was  granted  on  account  of  the  importance  of 
the  crossing  and  the  desire  of  the  carrier  to  secure  a better  grade  of 
men.  It  was  understood  that  the  men  on  the  crossing  were  to  be 
provided  with  uniforms  and  commissioned  as  policemen  and  author- 
ized to  exercise  the  authority  of  a policeman.  Further,  this  practice 
was  continued  until  the  terminal  at  Sedalia  was  discontinued,  which, 
it  is  claimed,  eliminated  the  necessity  of  switching  a great  deal  of  the 
train  movement  over  the  crossing  that  would  naturally  occur  in  ter- 
minal operation,  and  when  the  terminal  was  abandoned  at  Sedalia, 
Mo.,  and  transferred  to  Franklin  the  necessity  for  the  same  class  of 
service  at  the  crossing  was  not  apparent,  and  it  was  deemed  proper 
to  bring  the  crossing  watchman  at  Sedalia  to  the  basis  cqmparable  to 
the  rates  paid  for  similar  service  at  other  crossings  on  the  railroad 
on  that  particular  division  and  in  harmony  with  the  rates  established 
by  the  Railroad  Labor  Board. 

The  carrier  contends  that  any  voluntary  addition  it  may  make  to  a 
rate  in  excess  of  the  rate  established  by  the  United  States  Railroad 
Administration  and  the  Railroad  Labor  Board  is  a matter  within 
its  control  and  can  be  taken  off  at  any  time;  further,  that  the  deci- 
sions of  the  Railroad  Labor  Board  have  been  predicated  upon  the 
rates  “ established  by  or  under  the  authority  of  the  United  States 
Railroad  Administration,”  and  not  upon  rates  that  may  have  been 
voluntarily  established  by  the  carrier  for  some  specific  reason,  and 
that  the  rate  of  $55.90  as  now  paid  these  employees  is  based  upon 
that  principle. 

The  carrier  quotes  the  following  rule  agreed  to  in  1923  as  justify- 
ing its  action : 

It  is  understood  and  agreed  between  tbe  parties  hereto  that  the  railroad 
has  the  right  to  temporarily  increase  the  rates  established  hereby  at  any 
point  on  any  territory  by  giving  notice  thereof  to  the  general  chairman  signa- 
tory hereto,  and  that  the  railroad  may  withdraw  such  temporary  increases 
provided  the  general  chairman  signatory  hereto  is  given  at  least  five  days* 
prior  notice  thereof. 

The  evidence  shows  that  conferences  were  held  for  the  purpose  of 
arriving  at  a rate  for  the  positions  in  question  which  resulted  in 
failure  to  agree,  it  being  the  contention  of  the  employees  that  the 
rate  of  $80.90  is  the  proper  rate  and  should  not  be  changed,  while 
the  carrier  contends  that  $55.90  is  the  proper  rate  and  that  it  is  just 
and  reasonable  for  the  services  performed. 

Opinion. — The  increase  of  $25  a month  made  effective  January 
1,  1920,  was  duly  authorized  by  representatives  of  the  United  States 
Railroad  Administration,  and  the  rate  so  established  was  therefore 
a rate  established  by  or  under  the  authority  of  the  United  States 
Railroad  Administration,  upon  which  the  board  predicated  the  in- 
creases specified  in  its  Decision  No.  2,  effective  May  1,  1920.  The 
carrier,  therefore,  was  not  justified  in  making  the  reduction  in  rate 
of  pay  in  the  manner  as  outlined. 

The  board  has  taken  cognizance  of  the  fact  that  during  negotia- 
tions between  representatives  of  the  interested  parties  the  rate  of 
$80.90  a month  was  established  for  the  positions  in  question,  this 
representing  an  increase  of  $2.02  over  Decision  No.  1267  (III,  R. 
L.  B.  767),  effective  October  16,  1922. 
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The  reduction  in  the  rate  of  pay  without  agreement  with  the  duly 
authorized  representatives  of  the  employees,  or  prior  to  submission 
to  the  board,  was  therefore  an  improper  procedure. 

Decision. — ( a ) No. 

(5)  The  employees  in  question  shall  be  reimbursed  for  the  wage 
loss  sustained  on  account  of  the  improper  reduction  in  their  rate 
of  pay  up  to  the  date  of  this  decision.  Under  the  facts  and  circum- 
stances of  this  particular  case,  the  rate  of  $55.90  a month  is  author- 
ized with  the  understanding  that  the  question  of  a just  and  reason- 
able rate  for  the  duties  performed  at  this  point  shall  be  the  subject 
of  prompt  negotiation  between  the  parties;  and,  failing  to  agree 
shall  be  handled  in  accordance  with  the  transportation  act,  1920. 
Should  a higher  rate  be  established  by  agreement  or  by  decision  of 
this  board,  the  empolyees  affected  shall  be  reimbursed  from  the  date 
of  this  decision  for  the  difference  between  the  rate  authorized  in 
this  decision  and  the  rate  finally  established. 


DECISION  NO.  3823.— DOCKET  4242 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question . — Claim  of  Miss  Lena  Doty  for  assignment  to  position  of 
stenographer  to  assistant  chief  clerk,  superintendent’s  office,  Kansas 
City,  Mo.,  with  compensation  for  wage  loss  sustained  since  March 
25,  1924. 

Statement. — Miss  Doty  was  employed  as  a stenographer  on  the 
St.  Louis-Kansas  City  Terminal  division  with  seniority  date  of  April 
20,  1920.  On  September  26,  1923,  she  was  appointed  to  the  position 
of  stenographer  to  subdistrict  accountant  at  Topeka,  Kans.  The 
carrier  had  designated  the  latter  position  as  excepted  from  the  pro- 
visions of  the  agreement.  Miss  Doty  was  granted  a leave  of  absence 
from  this  position,  leave  to  expire  March  22,  1924.  A few  days 
prior  to  the  expiration  of  her  leave  Miss  Doty  notified  the  superin- 
tendent of  St.  Louis-Kansas  City  Terminal  division  that  she  desired 
to  exercise  her  seniority  rights  under  rule  32  of  the  agreement.  This 
rule  relates  to  status  after  leave  of  absence.  She  was  informed  that 
she  had  no  seniority  rights  on  the  St.  Louis-Kansas  City  Terminal 
division  and  should  return  to  her  position  in  the  district  accounting 
office. 

On  March  18,  1924,  the  position  of  stenographer  to  assistant  chief 
• clerk — the  one  involved  in  this  dispute — was  bulletined.  Miss  Doty 
made  another  application  for  the  position,  but  it  was  assigned  to  a 
junior  employee.  The  carrier  subsequently  conceded  that  Miss  Doty 
retained  her  seniority  rights  on  the  operating  division  and  offered 
to  permit  her  to  displace  an  employee  on  the  position  of  dictaphone 
operator  in  the  agent’s  office.  Miss  Doty  continued  to  press  her 
claim  for  the  position  of  stenographer,  but  was  informed  that  she 
lacked  sufficient  fitness  and  ability  to  fill  this  position,  and  the  ques- 
tion of  her  ability  is  the  only  point  involved  in  this  dispute. 
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The  carrier  contends  that  Miss  Doty  lacked  the  necessary  fitness 
and  ability  to  justify  her  assignment  to  the  position,  and  in  support 
of  this  contention  submitted  the  testimony  of  the  assistant  chief  clerk 
in  the  superintendent’s  office,  the  district  accountant  at  Topeka,  and 
the  auditor  of  disbursemets.  The  carrier  further  contents  that  Miss 
Doty  is  responsible  for  the  wage  loss  sustained  by  refusing  to  accept 
the  position  of  dictaphone  operator  offered  her  on  May  27,  1924. 

The  employees  contend  that  Miss  Doty  possessed  sufficient  fitness 
and  ability  for  the  position  and  supported  this  contention  by  written 
statements  of  a former  superintendent  of  the  St.  Louis  division  under 
whom  Miss  Doty  was  employed,  two  former  train  masters  on  that 
division,  and  a road  foreman  of  engines. 

Opinion. — Based  upon  letters  from  four  officials  of  the  carrier  for 
whom  the  complainant  served  as  stenographer  and  clerk,  the  board 
must  conclude  that  Miss  Doty  was  a qualified  stenographer  and 
should  have  been  given  an  opportunity  to  demonstrate  her  fitness 
or  otherwise  on  the  position  aspired  to.  The  board  also  notes  that 
when  Miss  Doty  was  denied  this  right  she  was  tendered  a position 
as  dictaphone  operator,  which  she  declined.  This  refusal  can  not  be 
contenanced  in  view  of  the  fact  that  an  acceptance  would  not  have 
prejudiced  a claim  for  proper  adjustment  if  any  were  due. 

Decision . — Miss  Lena  Doty  shall  be  assigned  to  the  position  in- 
volved and  shall  be  reimbursed  for  the  wage  loss,  less  the  amount 
she  would  have  earned  had  she  accepted  the  position  of  dictaphone 
operator  which  was  placed  at  her  disposal. 


DECISION  NO.  3824.— DOCKET  4248 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Bequest  for  the  reinstatement  of  J.  C.  McKay,  Ham- 
let, N.  C.,  with  seniority  unimpaired  and  compensation  for  the  wage 
loss  sustained  since  November  26,  1923. 

Decision. — J.  C.  McKay  shall  be  reinstated  with  seniority  unim- 
paired, but  without  compensation  for  the  wage  loss  sustained. 


DECISION  NO.  3825.— DOCKET  4278 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southern  Railway  System 

Question. — Bequest  for  the  reinstatement  of  W.  O.  Andrews, 
Danville,  Va.,  with  seniority  unimpaired  and  compensation  for  wage 
loss  sustained  since  October  18,  1923. 

Decision. — Bequest  for  the  reinstatement  of  W.  O.  Andrews  is 
denied. 
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DECISION  NO.  3826.— DOCKET  4344 

Chicago,  III.,  July  8,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  telegrapher  F.  W.  Roach,  Los  Angeles  divi- 
sion, for  45  calls,  January  8,  1923,  to  November  23,  1923. 

Statement. — Rule  5 of  the  agreement  between  the  Order  of  Rail- 
road Telegraphers  and  the  Southern  Pacific  Co.  (Pacific  System) 
reads : 

(а)  Telegraphers  notified  or  called  to^ perform  work  not  continuous  with 
the  regular  work  period  will  be  allowed  aininimum  of  3 hours  for  2 hours’ 
work  or  less,  and  if  held  on  duty  in  excess  of  2 hours,  time  and  one-half  will 
be  allowed  on  the  minute  basis. 

(б)  Telegraphers  required  to  report  for  duty  before  regular  starting  time 
and  continues  to  work  through  his  regular  shift,  shall  be  paid  3 hours  for  2 
hours’  work  or  less,  and  tim<*  and  one-half  thereafter  on  the  minute  basis 
for  the  time  required  to  work  in  advance  of  his  regular  starting  time. 

Rule  16  of  the  same  agreement  reads : 

No  employee  other  than  covered  by  this  schedule  and  train  dispatchers 
will  be  permitted  to  handle  train  orders  at  telegraph  or  telephone  offices 
where  an  operator  is  employed  and  is  available  or  can  be  promptly  located — 
except  in  an  emergency,  in  which  case  the  telegrapher  will  be  paid  for  the 
call. 

The  employees  claim  that  during  the  period  January  8,  1923,  to 
November  23,  1923,  the  train  aiid  engine  men  were  used  on  45  differ- 
ent occasions  to  transmit  and  receive  train  orders  by  telephone. 

It  is  claimed  that  the  carrier  violated  rules  5 and  16  of  the  agree- 
ment, and  that  Mr.  Roach  should  be  compensated  for  the  45  calls 
for  which  it  is  alleged  he  was  available. 

The  carrier  contends  that  Mr.  Roach  resides  three  and  one-half 
blocks  from  the  station  and  was  without  telephone  communication; 
that  had  the  conductor  delegated  the  brakeman  to  call  this  operator, 
or  had  he  performed  the  service  himself  under  the  most  favorable 
circumstances,  it  would  have  caused  delay  to  his  train;  and  further, 
that  Mr.  Roach  was  not  “ available  ” under  rule  16,  and  it  was 
therefore  justified  in  not  calling  him. 

The  carrier  also  takes  the  position  that  Mr.  Roach  should  have 
arranged  for  telephone  service,  and  that  his  failure  to  do  so  proved 
that  he  was  indifferent  to  his  own  welfare  as  well  as  to  that  of  the 
carrier. 

Decision. — Based  upon  the  evidence  submitted  in  this  particular 
case,  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3827.— DOCKET  4349 

Chicago,  III.,  July  8,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Protest  against  application  of  intermittent  service  rule 
to  agents  at  San  Carlos,  Los  Altos,  and  Seabright,  located  on  the 
coast  division,  and  Lone  Pine  on  the  San  Joaquin  division. 
56122—26 75 
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Statement. — The  submission  to  the  board  shows  that  the  follow- 
ing asssignments  were  in  effect  at  the  above-named  points: 


Station 

Assigned  hours 

Off  duty 

From— 

To— 

From— 

To— 

San  Carlos  

6.30  a.  m 

6.30  p.  m 

/11.50  a.  m 

\5p.  m 

/10  a.  m 

\6.30  p.  m 

1 12  noon.. 

\6.05  p.  m 

11  a.  m 

2.20  p.  m. 

6.30  p.  m. 

1.30  p.  m. 

7 p.  m. 
2.05  p m. 

8 p.  m. 
2.35  p.  m. 

T,r>s  Altns  _ _ _ 

7 a.  m 

7 p.m 

ppahpght  _ __ 

8 a.  m 

8 p.  m 

Lone  Pine 

7.30  m 

7.05  p.  m 

The  positions  are  considered  by  the  carrier  as  coming  within  the 
scope  of  rule  3 of  the  agreement  between  the  carrier  and  organization 
parties  hereto,  which  reads : 

Rule  3.  Intermittent  service. — At  small  nontelegraph  or  nontelephone  agen- 
cies where  service  is  intermittent,  8 hours’  actual  time  on  duty  within  a spread 
of  12  hours  shall  constitute  a day’s  work.  Employees  filling  such  positions 
shall  be  paid  for  all  time  actually  on  duty  or  held  for  duty  in  excess  of  8 
hours  from  the  time  required  to  report  for  duty  to  the  time  of  release  within 
12  consecutive  hours,  and  also  for  all  time  in  excess  of  12  consecutive  hours, 
computed  continuously  from  the  time  first  required  to  report  until  final  re- 
lease. Time  shall  be  counted  as  continuous  service  in  all  cases  where  the 
interval  of  release  from  duty  does  not  exceed  one  hour.  * * * 

The  employees  contend  that  these  stations  can  not  be  properly 
classified  as  small  nontelegraph  or  nontelephone  agencies  coming 
within  the  scope  of  rule  3,  above  quoted,  in  that  the  stations  are  on  a 
telephone  circuit,  and  all  handle  telegrams  by  telephone  and  also 
transmit  the  CX  morning  car  report  by  telephone. 

It  is  claimed  that  proper  adjustment  of  the  assignments  should  be 
made  in  accordance  with  rule  2,  which  provides  that  “ eight  consecu- 
tive hours,  exclusive  of  meal  hour,  shall  constitute  a day’s  work,” 
and  that  pay  should  be  allowed  for  all  service  performed  in  excess 
of  the  9-hour  spread,  effective  January  1,  1924,  the  date  on  which 
the  intermittent  assignment  was  made. 

In  connection  with  San  Carlos,  Los  Altos,  and  Seabright  the  car- 
rier contends  there  are  no  telegraph  instruments  at  these  offices  and 
the  agents  do  not  receive  or  transmit  train  orders ; that  the  message 
work  occasionally  performed  consists  of  telephone  conversation  in 
connection  with  loading  and  unloading  cars,  ordering  cars  moved 
from  a station,  etc.;  and,  further,  that  these  agents  check  a very 
limited  amount  of  L.  C.  L.  freight  handled  by  local  freight  crews 
passing  through  their  stations,  and  make  out  waybills  for  cars 
picked  up. 

It  is  stated  that  approximately  17  freight  bills  are  made  out  each 
month,  and  an  average  of  113  expense  bills,  that  ticket  sales  average 
$14.60  a month,  and  that  receipts  on  freight  approximate  $1,880.14  a 
month. 

In  connection  with  Lone  Pine  the  carrier  states  that  there  are  no 
telegraph  instruments  in  this  office,  that  the  agent  does  not  transmit 
or  receive  train  orders,  and  that  the  work  at  Lone  Pine  is  no  differ- 
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ent  from  the  points  referred  to  above,  except  that  the  agent  tele- 
phones the  CX  report  to  Owenyo. 

It  is  the  position  of  the  carrier  that  the  occasional  use  of  telephone 
in  connection  with  loading  and  unloading  cars,  moving  cars,  etc., 
does  not  preclude  application  of  the  intermittent-service  rule  at  the 
points  in  question. 

Opinion. — It  developed  during  the  course  of  the  oral  hearing  that 
the  carrier  had  applied  the  principle  of  rule  2 to  the  position  at 
Lone  Pine  which  eliminates  that  portion  of  the  dispute  from  further 
consideration. 

In  regard  to  the  other  offices  mentioned  the  evidence  does  not  dis- 
close that  the  carrier  has  violated  the  provisions  of  the  schedule  in 
handling  the  positions  as  outlined. 

Decision. — The  claim  of  the  employees  with  respect  to  agents  at 
San  Carlos,  Los  Altos,  and  Seabright  is  denied. 


DECISION  NO.  3828.— DOCKET  4390 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Terminal  Railroad  Association  of  St.  Louis 

Question. — Claim  of  Miss  Elsie  Hutter,  auditing  department,  for 
pay  for  time  lost  on  account  of  illness,  May  2 to  14,  1923,  inclusive. 

Statement. — The  following  agreement  between  the  carrier  and  the 
organization  parties  hereto  was  entered  into  during  the  year  1920 : 

The  clerks  on  these  properties  will  hereafter  be  allowed  pay  for  time  lost 
on  account  of  personal  illness  up  to  a reasonable  limit,  provided— 

First.  That  the  company  is  put  to  no  additional  expense  to  take  care  of  the 
work  during  such  absence. 

Second.  That  they  procure  and  submit  to  their  immediate  superior  a cer- 
tificate from  our  hospital  department  or  from  a reputable  physician,  showing 
the  nature  of  illness  and  duration  of  absence  from  work  on  account  of  such 
illness.  No  claim  will  receive  consideration  without  such  certificate. 

Miss  Hutter,  an  employee  in  the  auditing  department,  was  absent 
on  account  of  illness  from  May  2 to  14,  1923,  inclusive,  and  no  com- 
pensation was  allowed  for  that  period. 

The  position  of  the  carrier  is  that  it  was  put  to  additional  ex- 
pense to  take  care  of  her  work  by  the  employment  of  extra  men 
in  the  office. 

The  employees  contend  that  the  carrier  was  put  to  no  additional 
expense  to  take  care  of  the  work  during  Miss  Hutter’s  absence ; that 
two  extra  clerks  had  long  been  assigned  to  regular  work,  having  been 
employed  in  1921;  and  that  the  pay-roll  expense  during  Miss  Hut- 
ter’s absence,  if  the  claim  is  allowed,  would  be  no  greater  than  would 
have  accrued  had  she  remained  at  work. 

Decision. — The  evidence  does  not  show  that  additional  pay-roll 
expense  was  entailed  on  account  of  the  absence  of  Miss  Hutter.  The 
claim  of  the  employee  is  therefore  sustained. 
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DECISION  NO.  3829.— DOCKET  4445 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  A.  J.  Romney  should  be 
restored  to  the  service  of  the  carrier  and  paid  for  all  time  lost. 

Decision. — On  the  evidence  presented  in  this  dispute  the  claim  of 
the  employees  is  denied. 


DECISION  NO.  3830.— DOCKET  4454 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Is  H.  D.  Milliken,  a platform  man  who  was  laid  off  in 
a force  reduction,  entitled  under  the  rules  of  the  agreement  to  dis- 
place the  night  depot  agent  at  Cedar  Rapids,  Iowa,  who  is  junior 
in  the  service? 

Statement. — Mr.  Milliken  was  employed  as  a platform  man  at 
Cedar  Rapids  in  the  service  of  the  American  Railway  Express  Co. 
Through  a reduction  in  force  Mr.  Milliken  was  displaced  from  his 
position  on  June  18,  1924.  His  position  as  platform  man  paid  a 
salary  of  $115.16  a month. 

Mr.  Milliken  claimed  the  position  of  night  depot  agent,  paying  a 
salary  of  $134.48  a month,  which  position  was  denied  him,  the  car- 
rier contending  that  the  night  depot  agent’s  position  was  one  ex- 
cepted from  their  agreement  with  the  employees. 

The  employees  contend  that  the  position  of  night  depot  agent  is 
not  an  excepted  position,  and  that  Mr.  Milliken  being  a senior  em- 
ployee should  have  been  awarded  the  position  when  he  made  bid  for 
it  on  June  18,  1924,  over  which  a controversy  has  arisen. 

Decision. — The  position  of  night  depot  agent  at  Cedar  Rapids, 
Iowa,  comes  within  the  scope  of  the  agreement  between  the  carrier 
and  its  employees  and  is,  therefore,  subject  to  the  seniority  rules. 
If  Mr.  Milliken,  who  is  senior  to  the  present  incumbent  of  the  posi- 
tion, possesses  sufficient  fitness  and  ability,  he  shall  be  assigned  to 
the  position  and  compensated  for  all  monetary  loss  sustained  since 
the  date  he  made  application  for  the  position. 


DECISION  NO.  3831.— DOCKET  4457 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  C.  C.  Murlatt,  driver,  Harrisburg,  Pa.,  for 
assignment  to  a position  awarded  a junior  employee. 

Statement. — On  April  16,  1924,  a driver’s  position  in  crosstown 
transfer,  with  a salary  of  $125.16  a month,  was  posted  on  the  bulletin 
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board  for  bid.  The  starting  time  of  this  position  was  6 a.  m.  Mr. 
Murlatt  was  occupying  a position  of  driver  at  that  time,  which  paid 
the  same  salary  as  the  position  bulletined,  but  Mr.  Murlatt’s  posi- 
tion had  a starting  time  of  8 a.  m. 

When  the  crosstown  transfer  position  was  bulletined  on  April  16, 
1924,  Mr.  Murlatt  bid  on  it,  but  the  position  was  awarded  to  a junior 
employee  who  also  bid  on  it  and  who  was  previously  employed  in 
the  platform  service. 

The  employees  contend  that  Mr.  Murlatt  should  have  been 
awarded  the  position  over  the  platform  employee  who  was  junior  to 
him,  while  the  carrier  contends  that  there  is  no  obligation  on  its 
part  to  recognize  Mr.  Murlatt’s  bid  on  this  position,  due  to  the  fact 
that  Mr.  Murlatt  is  occupying  a position  entailing  the  same  general 
duties  and  paying  the  same  salary. 

Decision. — The  Railroad  Labor  Board  in  Decision  No.  917  (III, 
R.  L.  B.  282)  stated  its  views  in  regard  to  the  bulletining  of  posi- 
tions in  the  class  of  service  in  which  the  employees  referred  to 
herein  are  engaged,  and  under  the  principles  set  forth  in  said 
decision  the  claim  of  the  employees  is  denied. 


DECISION  NO.  3832.— DOCKET  4460 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  & North  Western  Railway  Co. 

Question. — Protest  of  H.  V.  Johnson  and  Thomas  Lenhart,  station 
baggagemen,  Escanaba,  Mich.,  Peninsula  division,  on  account  of 
having  been  required  to  handle  a crossover  switch  at  that  point. 

Statement. — Mr.  Johnson,  baggageman  at  Escanaba,  assigned 
from  4 a.  m.  to  11  a.  m.,  is  required  to  handle  crossover  switch  at 
that  point  four  times  during  his  regular  tour  of  duty.  Mr.  Lenhart, 
baggageman  at  Escanaba,  assigned  from  1 p.  m.  to  10  p.  m.,  is 
required  to  handle  crossover  switch  at  that  point  six  times  during  his 
regular  tour  of  duty. 

The  employees  contend  that  since  the  work  of  handling  switches 
is  regularly  assigned  to  employees  of  other  crafts  the  carrier  is  not 
within  its  rights  in  requiring  employees  covered  by  the  clerks’, 
freight  handlers’,  and  station  employees’  agreement  to  do  this  work ; 
further,  that  the  duties  of  the  various  classes  of  employees  on  the 
railroad  are  well  defined  and  the  employees  of  one  class  are  not 
assigned  or  required  to  do  work  of  other  classes  without  penalizing 
the  carrier.  Since  this  practice  is  in  effect  with  reference  to  other 
classes  of  employees,  it  is  felt  that  the  employees  covered  by  the 
agreement  should  not  be  discriminated  against  by  being  required  to 
do  the  work  of  trainmen  or  switchmen  or  other  classes  of  employees. 

In  support  of  their  contention  the  employees  refer  to  principle  9 
of  Decision  No.  119,  reading : 

Proper  classification  of  employees  and  a reasonable  definition  of  the  work 
to  be  done  by  each  class  for  which  just  and  reasonable  wages  are  to  be  paid 
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is  necessary,  but  shall  not  unduly  impose  uneconomical  conditions  upon  the 
carriers.  (II,  R.  L.  B.  87.) 

They  also  refer  to  the  resolution  passed  by  the  board  on  July  10, 
1922,  reading: 

Resolved,  That  it  is  the  judgment  of  the  Railroad  Labor  Board  that  a car- 
rier has  no  right  to  require  an  employee  of  any  class  to  perform  work  outside 
of  the  scope  of  the  existing  agreement  or  decision  of  the  board  covering  the 
rules  and  working  conditions  of  the  class  to  which  such  employee  belongs, 
unless  the  employee  performs  such  work  voluntarily ; and,  furthermore,  that 
the  observance  of  the  policy  here  recommended  will  be  conducive  to  the  peace- 
ful and  uninterrupted  operation  of  the  carriers  at  this  time  and  will  enhance 
harmonious  cooperation  among  all  classes  of  employees  after  the  strike  is 
terminated.  (Ill,  R.  L.  B.  1140.) 

It  is  the  position  of  the  carrier  that  requiring  Baggagemen  John- 
son and  Lenhart  at  Escanaba  to  handle  crossover  switches  located 
adjacent  to  the  passenger  station  in  connection  with  their  other 
duties  is  not  in  violation  of  any  rules  as  contained  in  the  clerks' 
agreement;  and  that  it  is  not  an  unusual  practice  to  require  clerks 
and  other  classes  of  employees  to  handle  switches  in  connection 
with  their  regularly  assigned  duties  at  points  where  the  require- 
ments in  this  respect  are  limited  and  do  not  warrant  the  assignment 
of  an  employee  for  the  specific  purpose  of  performing  this  work. 

Decision . — Evidence  before  the  board  shows  that  it  is  not  an 
uncommon  practice  of  carriers  to  require  clerks  and  other  classes  of 
employees  to  handle  switches  in  connection  with  their  regular 
assigned  duties.  The  claim  of  the  employees  is  denied. 


DECISION  NO.  3833.— DOCKET  4461 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  J.  E.  Baer  and  L.  R.  Stone,  messengers,  for 
extra  pay  for  transfer  work  on  the  platform  at  Logan,  Mont.,  dur- 
ing terminal  time  of  30  minutes  at  that  point. 

Statement. — Prior  to  January  9,  1924,  the  Northern  Pacific  Rail- 
way Co.  worked  two  employees  on  the  platform  at  Logan. 

On  January  9 the  Northern  Pacific  discontinued  one  platform 
man,  and  subsequent  to  that  time  Express  Messenger  Baer  on  trains 
Nos.  223  and  224  and  Express  Messenger  Stone  on  trains  Nos.  221 
and  222  have  been  required  to  make  transfer  from  and  to  trains 
on  the  platform  at  Logan  during  their  terminal  time  of  30  minutes 
at  that  point. 

The  employees  contend  that  the  carrier  has  no  right  to  assign 
these  messengers  to  platform  work  of  this  nature  unless  extra  com- 
pensation is  paid  them.  A request  for  extra  pay  for  this  work  has 
been  denied  by  the  carrier  on  the  grounds  that  it  has  the  right  to 
require  its  employees,  while  under  pay,  to  perform  work  delegated 
to  them. 

Decision. — The  claim  of  the  employees  is  denied. 
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DECISION  NO.  3834.— DOCKET  4463 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question . — Request  for  the  reinstatement,  with  full  seniority 
rights  and  pay  for  all  time  lost,  of  George  Nadler,  carloader,  Cin- 
cinnati, Ohio,  who  was  dismissed  from  the  service. 

Decision. — Request  denied. 


DECISION  NO.  3835.— DOCKET  4520 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  position  of  chief  clerk 
to  the  agent  at  Ardmore,  Okla.,  should  be  reestablished  at  the  rate 
of  $140  a month,  and  that  the  employees  affected  by  its  discontinu- 
ance should  be  reimbursed  for  the  monetary  loss  sustained. 

Statement. — The  joint  submission  filed  with  the  Railroad  Labor 
Board  contains  the  following : 

Employees'  position. — On  May  11,  1924,  the  position  of  chief  clerk  to  the 
agent  at  Ardmore,  with  a rate  of  $140  a month,  was  discontinued  on  the  pay 
roll,  leaving  the  following  forces:  Cashier,  at  rate  of  $135  a month;  general 
clerk,  at  rate  of  $125  a month;  foreman,  at  rate  of  $110.25  a month. 

At  the  time  the  position  of  chief  clerk  was  discontinued  the  work  formerly 
handled  on  that  position  was  distributed  to  the  two  remaining  clerks  as  well 
as  to  the  agent.  Practically  all  of  the  work,  however,  was  assigned  to  the 
position  of  general  clerk,  at  the  rate  of  $125  a month. 

Sometime  after  this  reduction  in  force  it  was  demonstrated  that  the  gen- 
eral clerk  could  not  handle  all  of  the  work  assigned,  and  a clerk  at  the  rate  of 
$95.75  a month  was  added  to  the  force  to  assist  the  general  clerk  so  as  to 
permit  him  to  handle  the  work  formerly  assigned  to  the  chief  clerk. 

Rule  58  of  agreement  of  August  1,  1922,  reads  as  follows: 

“Rule  58.  Rating  positions. — Positions  (not  employees)  shall  be  rated  and 
the  transfer  of  rates  from  one  position  to  another  shall  not  be  permitted. 
Established  rates  of  pay  shall  not  be  reduced,  except  there  be  a substantial 
decrease  in  the  duties  and  responsibilities  of  a position,  in  which  case  the 
rate  for  such  substantially  changed  position  will  be  promptly  adjusted,  with 
the  committee,  to  conform  to  the  rates  paid  to  analogous  positions  of  similar 
kind  and  class  in  comparable  localities.” 

Rule  61  of  the  agreement  of  August  1,  1922,  reads  as  follows : 

“ Rule  61.  Adjustment  of  rates. — When  there  is  a sufficient  increase  or  de- 
crease in  the  duties  and  responsibilities  of  a position,  or  change  in  the  char- 
acter of  the  service  required,  the  compensation  for  that  position  will  be 
properly  adjusted,  but  established  positions  will  not  be  discontinued  and  new 
ones  created  under  different  titles  covering  relatively  the  same  class  of  work 
for  the  purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of  these 
rules.” 

The  employees  contend  that  the  work  handled  by  the  chief  clerk  still 
exists  in  the  office  at  Ardmore ; that  the  position  should  be  reinstated  at  the 
rate  of  $140  a month ; and  that  the  employees  affected  should  be  reimbursed 
for  monetary  loss. 

Carrier's  position. — The  position  of  chief  clerk  in  the  office  of  agent  at  Ard- 
more was  abolished,  but  the  occupant  thereof  exercised  his  seniority  by  taking 
the  position  of  general  clerk  in  the  same  office.  He  carried  with  him  no  super- 
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visory  duties,  as  the  agent  was  placed  in  complete  charge  of  the  force  and  is 
held  responsible  for  same.  As  the  general  clerk  is  not  held  responsible  for 
work  by  other  employees  in  the  office,  it  would  not  be  consistent  to  consider 
the  position  as  that  of  a chief  clerk. 

Opinion. — The  evidence  in  this  case  indicates  that  the  additional 
clerical  position  is  one  put  on  each  year  during  the  cotton  season; 
also,  that  when  the  position  of  chief  clerk  was  abolished  the  agent 
was  required  to  take  over  all  the  supervisory  duties,  and  that  the 
general  clerk  was  not  in  any  sense  held  responsible  for  the  work  of 
the  other  employees. 

Decision. — Claim  denied. 


DECISION  NO.  3836.— DOCKET  4527 

Chicago.  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — Claim  of  the  employees  that  Edward  Brennan  should 
be  reinstated  to  the  service  of  the  carrier  with  all  rights  unimpaired 
and  pay  for  all  time  lost. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3837.— DOCKET  4528 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — Claim  of  the  employees  that  Miss  Pauline  Kirschen- 
baum  should  be  reinstated  to  the  service  of  the  carrier  with  all 
rights  unimpaired  and  pay  for  all  time  lost. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3838.— DOCKET  4584 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  International-Great  Northern  Railroad  Co. 

Question.-^ Claim  of  J.  H.  Parnell  for  the  rate  of  $5.61  a day  for 
service  rendered  as  foreman  in  the  cotton  shed  at  Houston,  Tex. 

Statement. — The  position  of  foreman  in  the  cotton  shed  at 
Houston  was  established  July  1,  1920,  at  a rate  of  $135  a month. 
This  rate  was  increased  $26.50  by  the  application  of  Decision  No.  2 
(I,  R.  L.  B.  13),  effective  May  1,  1920,  making  a monthly  rate  of 
$161.50,  or  $6.33  a day  on  the  basis  of  a 306-day  per  year  divisor. 

On  July  1,  1921,  the  carrier . considered  the  position  as  being 
excepted  from  the  agreement,  and  established  a monthly  rate  of 
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$165  to  cover  365  days  a year,  or  a daily  rate  of  $5.42  a day.  Deci- 
sion No.  147  (II,  R.  L.  B.  133),  which  became  effective  July  1,  1921, 
provided  a decrease  of  $12.24,  which  would  have  resulted  in  a rate 
of  $149.26  had  the  carrier  not  placed  this  position  in  the  excepted 
class.  Decision  No.  1074  (III,  R.  L.  B.  486),  providing  a reduction 
of  3 cents  an  hour  for  clerical  employees,  became  effective  July  1, 
1922,  but  the  carrier  did  not  change  the  rate  of  $165  for  this  position. 

It  is  shown  that  on  June  1, 1924,  effective  with  the  date  of  the  new 
agreement,  this  position  was  placed  back  under  the  agreement  and  a 
daily  rate  of  $5.42  established. 

It  is  the  position  of  the  employees  that  the  daily  rate  at  present 
should  be  $5.61.  They  base  their  claim  on  the  following : 

Per  month  Per  day 


Rate  prior  to  Decision  No.  2 : $135.  00  $5.  29 

Increase  by  Decision  No.  2 26.  50  1.  04 

Rate  effective  May  1,  1920 161.  50  6.  33 

Decrease  by  Decision  No.  147 12.  25  . 48 

Rate  effective  July  1,  1921 149.  25  5.  85 

Decrease  by  Decision  No.  174 6.12  .24 

Rate  effective  July  1,  1922 143. 13  5.  61 


($143.13  times  12  divided  by  306  equals  $5.61.) 

It  is  the  position  of  the  employees  that  the  exclusion  of  this  posi- 
tion from  the  agreement  on  July  1,  1921,  and  the  change  in  the  basis 
of  compensation  was  arbitrarily  placed  in  effect  over  protest  of  the 
employees,  who  have  never  agreed  to  consider  the  position  in  the 
excepted  class,  and  that  therefore  the  rate  for  the  position  which  is 
recognized  as  coming  within  the  scope  of  the  schedule  should  be  on 
the  basis  of  306  days  a year  at  the  rate  established  by  the  Railroad 
Labor  Board  in  its  several  wage  orders. 

It  is  the  position  of  the  carrier  that  the  cotton-shed  foreman  was 
properly  exempted  from  the  schedule  on  July  1,  1921,  at  which  time 
it  was  agreed  that  all  chief  clerks  would  be  excepted ; further,  that 
when  it  was  agreed  to  place  this  and  certain  other  positions  back 
within  the  scope  of  the  schedule,  it  was  agreed  between  the  repre- 
sentatives of  the  employees  and  the  carrier  that  the  then  existing 
salaries  would  not  be  disturbed  other  than  placing  them  on  the  daily 
basis,  which  it  is  claimed  was  done  in  establishing  the  rate  of  $5.42 
for  the  cotton-shed  foreman. 

The  employees  admit  that  the  above  statement  of  the  carrier  in 
its  general  application  is  correct,  but  contend  that  it  had  never  been 
agreed  that  the  position  would  be  placed  in  the  excepted  class,  but 
have  always  contended  that  it  should  not  have  been  so  considered, 
and  that  hence,  while  not  claiming  retroactive  adjustment  prior  to 
the  last  change — namely,  June  1,  1924 — the  foundation  of  the  dis- 
pute in  reality  dates  from  the  time  the  carrier  considered  the  position 
in  the  excepted  class — namely,  July  1,  1921. 

Opinion. — The  evidence  in  this  case  clearly  indicates  that  the 
parties  to  this  dispute  agreed  that  the  rates  in  effect  on  June  1,  1924, 
would  be  used  as  the  basis  for  establishing  daily  rates  under  the 
56122—26 76 
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conversion  rule  of  the  agreement,  in  view  of  which  the  board  is  of 
the  opinion  that  there  is  no  merit  in  the  claim  made  by  the  em- 
ployees. 

Decision. — Claim  denied. 


DECISION  NO.  3839.— DOCKET  4623 

Chicago , III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  certain  employees  for  reimbursement  for  time 
lost  on  account  of  being  required  to  take  a day  off  without  pay  dur- 
ing the  month  of  August,  1924. 

Statement. — Messrs.  D.  O.  McCauley,  T.  Davis,  E.  O’Hare,  W. 
Gallagher,  C.  Shatto,  and  J.  Flood  are  employed  by  the  American 
Railway  Express  Co.  at  its  Long  Island  City  terminal,  New  York. 

Messrs.  McCauley,  O’Hare,  Shatto,  and  Flood  were  required  to 
take  August  13,  1924,  off  without  pay,  and  Messrs.  McCauley, 
O’Hare,  and  Shatto  were  also  required  to  take  August  14,  1924,  off 
without  pay.  T.  Davis  was  required  to  take  August  15  off  without 
pay,  and  Mr.  Gallagher  was  required  to  take  August  16  off  without 
pay. 

The  reason  advanced  by  the  carrier  for  laying  off  on  the  dates 
mentioned,  was  that  it  was  compelled  to  take  such  action  due  to  a 
slowing  up  of  business. 

It  is  the  contention  of  the  employees  that  the  action  of  the  carrier 
in  this  case  is  in  violation  of  the  spirit  and  intent  of  the  agreement ; 
that  the  employees  involved  in  this  grievance  reported  for  work,  but 
were  not  permitted  to  go  to  work;  further,  that  no  reduction  in 
force  took  place,  but  that  the  employees  were  not  allowed  to  perform 
their  usual  duties  due  to  a temporary  decline  in  business. 

The  carrier  takes  the  position  that  so  far  as  it  was  aware  of  con- 
ditions, the  practice  referred  to  was  satisfactory  and  preferable  to 
these  employees;  that  is,  the  employees  preferred  that  the  carrier 
lay  off  a few  men  each  day  rather  than  a large  number  of  men  for 
a greater  period. 

The  carrier  takes  the  further  position  that  under  rule  33  any 
employee  who  was  dissatisfied  with  this  arrangement  could  have 
presented  grievance  which  would  have  been  considered  and  disposed 
of  according  to  rules ; that  no  such  grievance  was  received ; and  that 
therefore  no  dispute  exists  between  it  and  any  of  its  employees  in 
the  matter. 

Opinion. — Rule  19  of  the  agreement  in  effect  between  the  parties 
hereto  provides  that  when  reducing  forces  seniority  rights  shall 
govern.  The  evidence  is  not  definite  as  to  whether  or  not  the  em- 
ployees in  question  were  senior  to  the  employees  retained  on  the 
dates  named. 

Decision. — If  employees  junior  to  those  named  in  this  dispute 
were  retained  in  the  service  on  the  dates  in  question,  the  claim  is 
sustained.  If,  however,  investigation  develops  the  contrary  to  be 
the  fact,  the  claim  is  denied. 
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DECISION  NO.  3840.— DOCKET  4625 

Chicago,  III.,  July  8,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  position  of  day  depot 
agent  at  Bartlesville,  Okla.,  was  improperly  abolished,  and  that 
the  day  money  clerk  is  required  to  perform  the  same  service  as  the 
day  depot  agent  formerly  performed. 

Statement. — The  evidence  shows  that  on  June  5,  1924,  the  posi- 
tion of  day  depot  agent  at  Bartlesville,  which  was  paid  a salary 
of  $139.48  a month,  was  abolished,  and  that  at  the  same  time  the 
position  of  clerk  was  created  at  a salary  of  $120.16  a month.  The 
employee  formerly  occupying  the  day  depot  agent’s  position  bid  in 
and  was  awarded  the  position  of  clerk. 

It  is  the  contention  of  the  employees  that  the  position  of  day  depot 
agent  has  not  been  abolished,  and  that  the  clerk  is  now  required  to 
perform  the  same  service  as  was  formerly  performed  by  the  day  de- 
pot agent  at  a rate  of  pay  approximately  $20  a month  less  than  that 
previously  in  effect. 

It  is  the  further  position  of  the  employees  that  rule  91  of  the  agree- 
ment has  been  violated.  Buie  91  reads  as  follows : 

Rates. — Established  positions  shall  not  be  discontinued  and  new  ones  created 
under  a different  title  covering  relatively  the  same  class  of  work  for  the 
purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of  these  rules. 

The  carrier  contends  that  due  to  a reduction  in  business  the  neces- 
sity for  the  continuance  of  the  position  of  day  depot  agent  no  longer 
existed  and  it  was,  therefore,  discontinued.  The  carrier  denies  that 
the  clerk  whose  position  was  established  is  now  required  to  perform 
the  same  service  as  the  day  depot  agent  formerly  did  and  states  that 
the  incumbent  is  required  to  do  only  the  normal  and  customary 
duties  of  the  clerk’s  position  at  an  office  of  this  character. 

Opinion. — The  evidence  in  this  case  shows  that  a grievance  has 
not  been  presented  by  any  employee  of  the  carrier,  and  that  the  dis- 
pute is  one  originated  by  the  organization  without  any  foundation 
therefor.  In  the  opinion  of  the  board  the  organization  has  not  con- 
formed to  its  agreement  nor  to  the  transportation  act,  1920,  in  the 
handling  of  this  case. 

Decision. — Claim  denied. 


DECISION  NO.  3841.— DOCKET  4747 

Chicago,  III.,  July  8,  1925 

Order  of  Railroad  Telegraphers  v.  International-Great  Northern  Railroad  Co. 

Question. — Bequest  for  the  reinstatement  of  C.  V.  Lansberry, 
agent,  Bound  Bock,  Tex. 

Decision. — C.  V.  Lansberry  shall  be  restored  to  his  former  position, 
but  without  compensation  for  time  lost. 
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DECISION  NO.  3842.— DOCKET  4434 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southern  Railway  System 

Question. — Seniority  status  of  two  employees  entering  the  service 
on  the  same  day. 

Statement.- — On  January  4,  1924,  the  position  of  stenographer- 
clerk  in  the  office  of  roadmaster  of  the  Birmingham  division,  Birm- 
ingham, Ala.,  was  placed  on  bulletin.  Bids  were  received  from 
Mrs.  Clara  V.  Griffith  and  Miss  Winifred  Donkle.  Both  having 
entered  the  service  of  the  carrier  on  the  same  division  on  the  same 
date,  the  carrier  assigned  Miss  Donkle  to  the  position. 

The  employees  claim  that  while  it  is  a fact  that  both  employees 
entered  the  service  on  March  1,  1917,  Mrs.  Griffith  is  the  senior  clerk 
because  she  actually  began  work  at  7.45  a.  m.,  whereas  Miss  Donkle 
actually  began  work  at  8 a.  m. 

The  employees  further  contend  that  Mrs.  Griffith  is  the  senior 
qualified  clerk,  and  that  she  should  be  assigned  to  the  position  in 
question  and  be  reimbursed  for  the  difference  between  the  rate  of 
pay  of  the  position  held  by  her  and  the  rate  of  pay  of  the  position 
in  question. 

The  carrier  claims  that  when  seniority  is  equal  it  is  entitled  to 
award  a position  to  either  employee  it  sees  fit;  that  seniority  of 
clerks  is  posted  as  of  a certain  date  and  clerks  entering  the  service 
on  the  same  date  are  shown  with  equal  seniority,  no  refinement  being 
made  as  to  the  actual  hour  or  minute;  and  that,  therefore,  when 
seniority  is  equal,  it  can  not  be  expected  before  awarding  a position 
to  attempt  an  indefinite  investigation  into  the  hazy  past  to  determine 
on  a minute  basis  which  clerk  started  to  work  first,  and  even  if  they 
tried  to  do  such  a thing  the  information  developed  in  many  cases 
would  not  be  at  all  conclusive. 

Decision. — Since  the  two  employees  involved  in  this  dispute 
entered  the  service  on  the  same  date  and  no  mutual  understanding 
was  had  between  the  carrier  and  the  employees  as  to  their  relative 
seniority  status,  the  carrier  was  within  its  rights  in  designating 
which  employee  should  be  assigned  to  the  position  in  question. 

Some  definite  understanding  should  be  reached  between  the  inter- 
ested parties  regarding  the  proper  seniority  standing  of  employees 
under  conditions  such  as  cited  in  this  particular  case  to  avoid  future 
controversies  of  this  character. 


DECISION  NO.  3843.— DOCKET  4509 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  rule  10  of  the  clerks’  agree- 
ment has  been  violated  in  connection  with  the  issuance  of  bulletin 
No.  52,  Cincinnati,  Ohio,  agency. 
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Statement— On  August  4,  1924,  bulletin  No.  52  was  posted  at  the 
Cincinnati  agency,  reading  as  follows: 

American  Railway  Express  Co.  (Inc.), 

Cincinnati,  Ohio,  August  4,  192\ 

Bulletin  No.  52  (the  usual  heading). 

Line  1 ; hours,  4 p.  m.  to  12  p.  m. ; lunch  period,  none ; salary,  $120.16. 

Division  41,  terminal  agent’s  department. 

Send  all  applications  to  G.  C.  Vance,  terminal  agent. 

The  employees  contested  the  reading  of  this  bulletin  as  not  meeting 
the  requirements  of  rule  10  of  the  agreement.  The  carrier  contends 
that  rule  10  has  been  fully  complied  with  and  declined  to  remedy 
future  bulletins,  as  requested  by  the  employees. 

Rule  10  reads  as  follows: 

Bulletin. — New  positions  or  vacancies  will  be  promptly  bulletined  in  agreed 
upon  places  accessible  to  all  employees  affected  for  a period  of  10  days  in  the 
districts  where  they  occur;  bulletin  to  show  location,  title,  description  of 
position,  and  rate  of  pay.  Employees  desiring  such  positions  will  file  their  ap- 
plications with  the  designated  official  within  that  time,  and  an  assignment  will 
be  made  within  10  days  thereafter;  the  name  of  the  successful  applicant  will, 
immediately  thereafter,  be  posted  for  a period  of  5 days  where  the  position  was 
bulletined. 

The  employees  take  the  position  that  rule  10,  above  quoted,  states 
in  part,  “ in  the  districts  where  they  occur,”  which  is  to  designate 
where  these  bulletins  will  be  posted,  so  that  all  employees  affected 
will  be  enabled  to  scrutinize  such  bulletins ; further,  that  in  addition 
to  posting  the  bulletins  in  the  district  where  the  vacancy  occurs  the 
rule  states  in  part,  “bulletin  to  show  location.”  The  employees 
claim  that  they  are  only  asking  that  the  provisions  of  rule  10  be 
applied  as  written,  and  that  this  bulletin  posted  at  the  Cincinnati 
agency  or  any 'other  bulletin  posted  by  the  carrier  shall  show  the 
location. 

The  employees  take  the  further  position  that  the  bulletin  as  posted 
shows  the  department  or  district  or  agency  in  which  the  vacancy 
occurred,  but  that  it  does  not  show  the  location  of  the  position,  which 
would  permit  the  employees  to  intelligently  bid  on  it.  They  contend 
that  the  bulletin  is  illegal  under  the  rule,  and  that  future  bulletins 
posted  by  the  express  company  should  show  the  exact  location  of 
positions  thereon. 

The  carrier  contends  that  the  bulletin  in  question  showed  the  loca- 
tion of  the  position,  and  denies  that  there  is  any  duty  upon  it  to  sub- 
divide such  locations  within  a particular  occupational  group  within 
a particular  city ; that  such  information  has  been  and  is  at  all  times 
available  to  employees  upon  inquiry ; and  that  no  duty  devolves  upon 
it  to  minutely  describe  the  location  of  positions  in  the  manner  re- 
quested, or  that  such  has  been  its  practice. 

The  carrier  further  contends  that  the  bulletins  in  question  have 
been  in  conformity  with  its  agreements,  rules,  and  practices  as  ex- 
isting since  January  1,  1920;  that,  except  in  one  other  instance,  no 
objection  has  ever  been  raised  to  same;  that  the  demand  in  this  in- 
stance constitutes  a demand  that  the  carrier  change  a practice  ob- 
taining ever  since  seniority  rules  have  existed;  and  that  no  reason 
has  been  assigned  to  warrant  such  a change. 

Opinion. — The  rule  specifically  provides  that  new  positions  or 
vacancies  will  be  bulletined  promptly  “in  the  districts  where  they 
occur;  bulletin  to  show  location,  etc.” 
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It  is  to  be  noted  that  three  agencies  come  under  the  jurisdiction  of 
the  terminal  agent.  Therefore  the  bulletin  as  posted  by  the  carrier 
does  not  comply  with  the  rule  in  that  the  location  is  not  shown. 

Decision. — The  bulletin  should  have  shown  the  agency  at  which 
the  vacancy  existed.  The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3844.— DOCKET  4302 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co. 

Question.' — Request  for  the  reinstatement  of  Mrs.  M.  G.  Schuler, 
with  seniority  unimpaired  and  compensation  for  wage  loss  sustained 
since  May  5,  1924. 

Decision. — Request  for  the  reinstatement  of  Mrs.  M.  G.  Schuler 
is  denied. 


DECISION  NO.  3845.— DOCKET  4334 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  Miss  Agnes  E.  Day 
with  seniority  unimpaired  and  compensation  for  wage  loss  sustained 
since  November  19,  1923. 

Decision. — Request  of  the  employees  for  the  reinstatement  of  Miss 
Agnes  E.  Day  is  denied. 

DECISION  NO.  3846.— DOCKET  4357 
Chicago,  III.,  July  9,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Shall  a rate  covering  the  position  of  first-trick  opera- 
tor at  Pilot  Point,  Tex.,  which  was  58  cents  an  hour,  be  transferred 
to  the  position  of  second-trick  operator  on  account  of  the  first  trick 
being  abolished. 

Statement. — Prior  to  August  11,  1922,  three  operators  and  one 
agent  were  employed,  the  operators  working  on  the  first,  second, 
and  third  shifts,  respectively,  and  the  agent  on  the  first  shift.  The 
rates  of  pay  for  the  operators  were,  first  trick,  58  cents,  and  second 
and  third  tricks  56  cents  an  hour. 

On  August  11,  1922,  the  carrier  discontinued  the  position  and 
rate  of  pay  of  first-track  operator  and  required  the  agent  at  that 
point  to  do  the  necessary  telegraphing  on  that  trick.  The  rate  for 
the  positions  of  second  and  third  trick  operators  was  not  changed. 

The  employees  take  the  position  that  it  is  reasonable  to  expect 
in  making  changes  of  this  nature  that  the  youngest  man  in  the 
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service  at  that  station  would  be  cut  off,  but  that  it  is  not  proper  to 
abolish  the  rate,  such  as  was  done  in  this  case,  making  it  necessary 
for  the  senior  operator,  whose  position  was  absorbed,  to  accept 
a lower  rate  if  he  desired  to  remain  at  that  point. 

It  is  the  statement  of  the  employees  that  it  has  been  the  practice 
of  this  carrier,  when  consolidating  agents’  positions  into  agent- 
telegrapher  positions,  to  cut  off  the  youngest  man,  whereby  the 
highest  rates  prevailing  at  that  station  would  be  preserved. 

The  carrier  contends  that  the  position  of  first-trick  operator  was 
abolished  and  that  there  is  nothing  in  the  schedule  which  requires 
it  to  maintain  the  rate  of  such  position. 

Decision. — The  carrier  has  not  violated  any  rule  of  the  agreement 
in  handling  the  matter  as  outlined.  The  claim  of  the  employees  is 
therefore  denied. 


DECISION  NO.  3847.— DOCKET  4360 

Chicago,  III.,  July  9,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  Telegraphers  W.  R.  Fal- 
lan  and  B.  B.  Campbell,  Longview,  Tex.,  should  be  reimbursed  for 
the  wage  loss  sustained  on  account  of  having  been  suspended  from 
the  service  for  a period  of  10  days. 

Decision. — Claim  denied. 


DECISION  NO.  3848.— DOCKET  4361 

Chicago,  III.,  July  9,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Correct  seniority  date  of  D.  C.  Mattingly,  and  protest 
against  L.  Parnell  and  D.  C Mattingly,  telegraphers,  exchanging 
seniority  dates. 

Statement.- — In  August,  1913,  Mr.  Parnell,  who  was  in  very  bad 
health,  exchanged  positions  and  seniority  with  Mr.  Mattingly,  be- 
cause he  wished  Mr.  Mattingly  to  have  his  seniority  rights  before 
he  died.  This  exchange  had  the  approval  of  the  superintendent  of 
telegraph  and  the  chief  train  dispatcher  of  the  district  in  which 
these  two  men  were  employed.  This  occurrence  antedated  the  first 
contract  which  the  telegraphers  negotiated  with  this  carrier  by  60 
days.  Mr.  Parnell’s  seniority  dated  from  September  25,  1907,  while 
Mr.  Mattingly’s  seniority  as  a telegrapher  dated  from  April  2,  1913. 
His  first  service  with  the  carrier  was  performed  August  1,  1909,  but 
not  in  the  telegraph  department. 

When  the  agency  at  Boyce,  La.,  was  placed  on  bids  there  were 
four  agents  at  other  stations  on  the  railroad  who  wanted  the  posi- 
tion, all  of  whose  seniority  dated  back  further  than  Mr.  Mattingly’s, 
if  he  were  given  seniority  from  the  date  he  actually  entered  the 
telegraph  service.  The  carrier,  however,  at  this  time  recognized  the 
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exchange  of  seniority  between  Messrs.  Parnell  and  Mattingly  and 
awarded  the  position  to  Mr.  Mattingly. 

The  employees  contend  that  the  Boyce  agency  should  again  be 
placed  on  bids,  and  that  the  seniority  of  Mr.  Mattingly  should  be 
corrected  to  April  2,  1913,  that  being  the  date  he  entered  the  tele- 
graph service. 

The  carrier  contends  that  the  arrangement  of  the  exchange  of 
seniority  was  effected  in  the  regular  manner;  that  it  antedates  the 
first  agreement;  that  it  was  understood  by  the  representatives  of 
the  employees  when  the  first  agreement  was  negotiated,  and  no  pro- 
test made ; and  that  it  is,  therefore,  proper. 

Opinion. — Seniority  can  not  be  exchanged  between  employees. 
Such  an  exchange  would  violate  the  fundamental  principles  upon 
which  seniority  is  based,  and  any  exchange  of  seniority  made  in  this 
case  affected  the  rights  of  persons  who  were  not  and  could  not  be 
parties  to  the  exchange. 

Decision. — The  position  of  the  employees  is  sustained. 


DECISION  NO.  3849.— DOCKET  4370 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  R.  J.  Burns  with 
seniority  unimpaired  and  compensation  for  wage  loss  sustained  since 
December  22,  1923. 

Decision. — Request  for  the  reinstatement  of  R.  J.  Burns  is  denied. 


DECISION  NO.  3850.— DOCKET  43sl 

Chicago,  III.,  July  9,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Request  for  the  reinstatement  of  A.  B.  Cade  with  sen- 
iority unimpaired  and  compensation  for  wage  loss  sustained  since 
January  8,  1924. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case,  the  request  of  the  employees  is  denied. 


DECISION  NO.  3851.— DOCKET  4442 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  seniority  of  Patrick 
Guzzo  should  date  from  July  1,  1924. 

Statement. — Mr.  Guzzo  was  employed  by  the  carrier  at  St.  Paul, 
Minn.,  and  on  September  1,  1923,  he  was  granted  a leave  of  absence 
to  go  to  Italy  to  visit  his  parents.  After  reaching  Italy,  he  wrote 
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to  the  proper  officer  of  the  carrier  and  told  him  that  his  father  was 
seriously  ill  and  that  he  would  be  unable  to  return  immediately.  He 
returned  to  the  service  of  the  carrier  on  July  1,  1924,  and  was 
given  continuous  seniority  from  the  date  he  first  entered  the  service 
of  the  carrier  including  the  time  that  he  was  in  Italy. 

The  employees  contend  that  Mr.  Guzzo  lost  his  seniority  by  re- 
maining away  in  excess  of  90  days  and  that  his  seniority  should 
now  date  from  July  1,  1924,  which  was  the  date  he  returned  from 
Italy  and  reentered  the  service  of  the  carrier.  The  carrier  in  grant- 
ing Mr.  Guzzo  continuous  seniority  has  violated  the  spirit  and  intent 
of  rule  43  of  the  agreement,  which  reads  as  follows : 

Leave  of  absence. — Except  for  physical  disability  or  as  provided  in  rule 
44  of  this  article,  leave  of  absence  in  excess  of  90  days  in  any  calendar  year 
shall  not  be  granted  unless  by  agreement  between  the  management  and  the 
duly  accredited  representative  of  the  employees. 

The  arbitrary  refusal  of  a reasonable  amount  of  leave  of  absence  to  em- 
ployees when  they  can  be  spared,  or  failure  to  handle  promptly  cases  involving 
sickness  or  business  matters  of  serious  importance  to  the  employees,  is  an 
improper  practice  and  may  be  handled  as  unjust  treatment  under  these  rules. 

An  employee  who  fails  to  report  for  duty  at  the  expiration  of  leave  of 
absence  shall  be  considered  out  of  the  service,  except  that  when  failure  to 
report  on  time  is  the  result  of  unavoidable  delay,  the  leave  will  be  extended 
to  include  such  delay. 

The  employees  also  contend  that  Mr.  Guzzo  had  no  right  under 
the  rule  to  remain  in  Italy  for  a period  of  almhst  a year  and  then 
enjoy  his  full  accumulated  seniority.  They  are  only  asking  that 
he  be  given  the  same  treatment  that  would  be  accorded  other  em- 
ployees under  rule  43  of  the  agreement. 

The  carrier  states  that  Mr.  Guzzo  is  not  a member  of  the  Brother- 
hood of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees,  and  that  it  has  never  assented  to  an  organi- 
zation representing  employees  that  are  not  members  of  such  organi- 
zation, and  therefore  contends  that  it  is  not  the  intent  of  rule  43, 
which  is  quoted  above,  to  require  the  carrier  to  procure  the  consent 
of  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employes  to  grant  Mr.  Guzzo  a 
leave  of  absence  of  more  than  90  days.  The  carrier  also  states  that 
Mr.  Guzzo  was  granted  a leave  of  absence  by  its  authorized  officers, 
and  that  the  treatment  accorded  him  in  permitting  the  retention  of 
his  seniority  is  precisely  the  same  treatment  that  is  now  being  ac- 
corded to  other  employees  under  rule  43  of  the  agreement. 

Decision. — Claim  sustained. 


DECISION  NO.  3852.— DOCKET  4449 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Mrs.  F.  F.  Kuper  should 
have  been  permitted  to  exercise  her  seniority  to  the  position  of  col- 
lector when  her  position  was  discontinued  in  a reduction  of  force. 
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Statement. — Mrs.  Kuper  was  employed  as  clerk  at  Evansville, 
Ind.,  since  the  early  part  of  1919,  occupying  position  No.  137,  the 
duties  of  which  are  as  follows : Listing  delivery  sheets  on  Form  538, 
listing  C.  O.  D.  shipments  on  Form  5000,  answering  telephone  calls, 
and  giving  calls  to  pick-up  and  route  men  when  they  call  up  for 
pick-up  calls. 

On  March  18,  1924,  her  services  were  discontinued  through  a re- 
duction in  force  and  a junior  employee  occupying  the  position  of  col- 
lector was  retained  in  the  service.  Mrs.  Kuper  made  application  for 
the  position  of  collector,  which  was  denied  her  on  the  ground  that 
she  did  not  possess  sufficient  fitness  and  ability  to  perform  the  duties 
of  the  position  sought  by  her. 

The  employees  contend  that  Mrs.  Kuper  possesses  fitness  and 
ability  to  perform  the  duties  of  collector  and  should  now  be  assigned 
to  the  position  and  paid  for  the  wage  loss  sustained. 

The  carrier  states  that  the  duties  of  the  position  sought  by  Mrs. 
Kuper,  which  was  abolished  March  30,  1924,  required  the  employee 
assigned  thereto  to  make  collectoins  and  settlements,  to  carry  a re- 
volver in  the  protection  of  the  carrier’s  funds,  and  to  make  visits 
to  all  parts  of  the  city,  which  duties  were  not  suitable  for  a woman 
to  perform. 

Decision. — Claim  denied. 


DECISION  NO.  3853.— DOCKET  4453 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  O.  S.  Johnson,  messenger,  Milwaukee,  Wis., 
for  credit  for  two  days’  delay  at  Manitowoc,  Wis.,  under  rule  67 
of  the  agreement. 

Statement. — Mr.  Johnson  is  employed  as  a messenger  on  the 
Chicago  & North  Western  Railway  Co.’s  trains  Nos.  131  and  141, 
running  between  Milwaukee  and  Appleton  Junction,  Wis. 

On  February  4,  1924,  his  train  was  delayed  at  Manitowoc  on 
account  of  a snow  blockade,  at  which  point  he  remained  approxi- 
mately two  days  before  it  was  possible  for  his  train  to  proceed 
to  Appleton  Junction.  Mr.  Johnson  was  paid  his  regular  month’s 
salary  for  the  month  of  February,  1924,  but  he  was  not  allowed 
credit  for  the  hours  spent  while  delayed  at  Manitowoc. 

Rule  67  of  the  agreement  between  the  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees and  the  American  Railway  Express  Co.  reads  as  follows : 

Relief  account  delay. — Train  service  employees  delayed  en  route  may  be 
relieved  from  duty.  If  relieved,  instructions  will  be  given  to  proceed  to 
terminal  where  services  are  next  required,  and  all  time  will  be  counted 
as  continuous  service  till  arrival  at  such  designated  terminal. 

The  employees  contend  that  under  the  provisions  of  rule  67,  above 
quoted,  Mr.  Johnson  should  have  received  credit  for  the  time  spent 
at  Manitowoc. 
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The  employees  take  the  position  that  the  application  of  this 
rule  would  not  in  all  instances  mean  extra  compensation  to  the 
employee,  but  that  it  does  prevent  employees  being  detained  an 
excessive  number  of  hours  at  intermediate  points  other  than  ter- 
minals where  they  have  regular  living  provisions  without  receiving 
credit  for  the  time  so  spent;  further,  that  nothing  unreasonable  is 
being  asked  for  under  this  rule  but  only  that  the  employees  are 
requesting  credit  for  time  spent  in  the  service  of  the  express  com- 
pany on  account  of  delays  en  route  over  which  they  have  no  control, 
and  that  Mr.  Johnson  be  allowed  credit  for  the  two  days  spent  at 
Manitowoc,  an  intermediate  point  on  his  route,  which  has  been 
denied  him. 

The  carrier  agrees  that  Manitowoc  and  Appleton  Junction  are 
the  usual  terminals  of  Mr.  Johnson’s  run  and  that  this  case  falls 
under  rule  67,  but  denies  that  its  action  was  contrary  to  this  rule,  in 
that  the  rule  was  not  intended  to  apply  to  employees’  regular  ter- 
minals, which,  by  nature  of  things,  are  not  available  in  case  of 
wreck,  snowstorms,  or  other  interruptions. 

The  carrier  agrees  that  the  proper  application  of  the  rule  would 
not,  in  all  instances,  mean  extra  compensation,  but  that  in  the 
case  in  question  such  would  result — namely,  that  under  the  em- 
ployees’ construction  of  the  rule  the  train  employees  would  not 
only  receive  their  regular  pay  but  overtime  for  time  spent  by 
them  in  idleness. 

Decision. — Claim  denied. 


DECISION  NO.  3854.— DOCKET  4459 

Chicago,  III.,  July  9,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dismissal  of  Edwin  P.  Conway,  clockman,  Minneap- 
olis, Minn.,  in  connection  with  the  application  of  decision  of  the 
Minnesota  Industrial  Commission. 

Statement. — Mr.  Conway,  prior  to  September  7,  1922,  was  em- 
ployed at  Minneapolis  as  a platform  man,  drawing  a salary  of  $28.94 
a week.  On  the  7th  day  of  September,  1922,  he  met  with  an  acci- 
dent which  inflicted  an  injury  upon  his  hand  or  wrist,  developing 
thereto  a permanent  stiffening  of  the  fingers  and  rendering  the  hand 
partially  useless. 

After  Mr.  Conway  had  recovered  the  express  company  gave  him 
the  position  of  clockman  at  that  point,  which  he  held  until  February 
5,  1924,  on  which  date  he  received  a decision  from  the  Minnesota 
Industrial  Commission  granting  him  compensation  for  the  injury 
he  had  received  on  the  7th  day  of  September,  1922,  the  commission 
having  decided  that  his  right  wrist  had,  from  the  accident  inflicted 
the  7th  day  of  September,  1922,  been  rendered  65  per  cent  useless. 

It  is  shown  that  immediately  following  the  commission’s  decision 
the  express  company  paid  the  money  to  Mr.  Conway,  but  thereupon 
dismissed  him  from  the  service. 

The  employees  contend  that  there  was  no  valid  reason  for  the 
dismissal  of  Mr.  Conway  from  the  service,  the  carrier  taking  the 
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position,  however,  that  they  were  justified  in  removing  him  from  the 
service  upon  the  application  by  them  of  the  Minnesota  Industrial 
Commission’s  decision. 

Conferences  have  been  held  with  the  carrier  up  to  and  including 
the  company’s  committee  on  wages  and  working  conditions,  with 
no  settlement  having  been  reached. 

Decision. — If  Edwin  P.  Conway  is  now  able  to  perform  the  full 
duties  of  the  position  of  clockman  he  shall  be  given  that  position, 
but  without  pay  for  time  lost. 


DECISION  NO.  3855.— DOCKET  4788 

ChAcago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Northwestern  Pacific  Railroad  Co. 

Question. — Ex  parte  submission  of  the  employees  in  dispute  re- 
garding the  right  to  represent  clerical,  station,  and  storeroom  em- 
ployees in  the  negotiation  of  rules  governing  wages  and  working 
conditions. 

Statement. — The  organizations  involved  in  this  dispute  are  the 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees,  hereinafter  referred  to  as  Brother- 
hood, and  the  Employees’  Association  of  Clerical  and  Miscellaneous 
Station  Forces,  Northwestern  Pacific  Railroad  Co.,  hereinafter  re- 
ferred to  as  the  association. 

Following  the  issuance  of  Decision  No.  119  (II,  R.  L.  B.  87)  an 
agreement  was  negotiated  between  the  carrier  and  the  brotherhood, 
to  be  effective  July  1,  1921.  This  agreement  applies  to  clerical  em- 
ployees in  station  service  and  stores  department  (except  office  of 
general  storekeeper),  baggagemen,  warehousemen,  truckers  and 
laborers,  janitors,  and  ticket  collectors  at  stations.  It  did  not  apply 
to  the  clerical  force  in  the  general  and  division  offices. 

During  1922  the  association  was  formed,  and  effective  January  1, 
1923,  the  carrier  negotiated  with  the  Association  a schedule  of  rules 
and  regulations  governing  the  hours  of  service  and  working  con- 
ditions of  employees  in  general  and  division  offices,  including  the 
office  of  general  storekeeper;  also  a schedule  of  rules  governing  the 
hours  of  service  and  working  conditions  of  employees  in  station 
service  and  stores  department  (except  clerks  in  the  office  of  general 
storekeeper). 

On  December  3,  1924,  the  brotherhood  requested  a conference  with 
the  carrier  for  the  purpose  of  adopting  an  agreement  governing 
wages  and  working  conditions  and  the  application  of  wage  decisions 
of  the  Railroad  Labor  Board  applying  to  the  classes  of  employees 
represented  by  the  brotherhood. 

The  brotherhood  contends  that  the  agreement  of  July  1,  1921,  is 
still  in  effect  in  that  the  carrier  did  not  serve  30  days’  notice  of 
desire  to  change  the  agreement  as  provided  therein;  that  undue 
coercion  was  used  in  securing  authorizations  to  form  the  association ; 
and  that  proof  has  never  been  submitted  that  a majority  of  the  em- 
ployees had  signed  authorizations  in  favor  of  the  association. 
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The  carrier  states  that  during  1922  upon  being  advised  that  the 
brotherhood  was  not  functioning  to  the  satisfaction  of  the  majority 
of  the  station  clerks  it  suggested  that  an  association  be  formed 
through  which  the  interests  of  the  employees  could  be  safeguarded; 
that  after  publishing  due  and  sufficient  notice  to  all  concerned  an 
election  was  held  on  or  about  August  25,  1922,  by  the  clerical  forces 
employed  in  the  general,  division,  station,  and  store  offices,  includ- 
ing clerical  and  miscellaneous  station  employees,  which  election  by 
majority  vote  authorized  the  formation  of  the  association;  that  at 
subsequent  meetings  a system  board,  or  conference  committee,  was 
chosen  for  the  purpose  of  conducting  negotiations  with  the  carrier 
affecting  wages  and  rules  governing  working  conditions;  that  the 
schedules  of  January  1,  1923,  were  negotiated  with  this  committee; 
and  that  the  committee  so  elected  is  still  functioning  and  is  con- 
sidered by  the  carrier  as  the  duly  authorized  representative  of  such 
classes  of  employees.  The  carrier  states  that  no  protest  was  made  by 
the  brotherhood;  that  the  contention  that  the  agreement  of  July  1, 
1921,  is  still  in  effect  was  not  advanced  until  some  time  subsequent  to 
the  negotiation  with  the  association ; that  a proper  ballot  was  spread 
resulting  in  the  selection  of  the  association;  and  that  no  coercion 
or  intimidation  was  used. 

At  the  oral  hearing  in  this  dispute  the  brotherhood  submitted  a 
number  of  authorizations  signed  by  the  employees  delegating  it  to 
represent  them  in  negotiations  with  the  carrier. 

Opinion. — In  view  of  the  fact  that  the  brotherhood  did  not  take 
up  the  question  of  schedule  negotiations  until  December  8,  1924,  or 
more  than  one  year  after  the  formation  of  the  association,  and  nearly 
one  year  after  the  carrier  had  negotiated  schedules  with  the  asso- 
ciation, the  board  is  of  the  opinion  that  the  contention  that  the 
agreement  of  July  1,  1921,  is  still  in  effect  can  not  be  sustained. 

The  board  has  consistently  held  that  whenever  there  is  a dispute 
on  the  question  of  representation  and  a reasonable  presumption  that 
a majority  of  the  employees  desire  a change  the  dispute  should  be 
decided  by  secret  ballot  in  the  manner  prescribed  in  Decisions  No. 
218  (II,  R.  L.  B.  207)  and  No.  220  (II,  R.  L.  B.  216),  and  addenda 
thereto. 

The  evidence  in  this  case  creates  a reasonable  presumption  that  a 
majority  of  the  employees  desire  a change. 

Decision. — An  election  by  secret  ballot  in  accordance  with  the  pro- 
visions of  Decisions  Nos.  218  and  220  and  addenda  thereto  without 
coercion  by  either  party  shall  be  conducted  to  determine  who  shall  be 
the  authorized  representative  of  the  clerical  and  station  employees  of 
the  Northwestern  Pacific  Railroad  Co.  Prior  to  the  election  the 
parties  at  interest  shall  agree  as  to  what  employees  are  entitled  to 
participate.  If  there  is  a dispute  on  this  point,  Decision  No.  829 
(III,  R.  L.  B.  219)  and  interpretation  No.  1 to  Decision  No.  1970 
(IV,  R.  L.  B.  842)  shall  be  referred  to  for  the  basis  of  settlement,  and 
If  agreement  can  not  be  reached  the  questions  in  dispute  shall  be 
•submitted  to  the  board  for  decision  before  the  election  is  conducted. 

A conference  shall  be  held  on  or  before  August  1,  1925,  between  all 
parties  at  interest  for  the  purpose  of  arranging  the  details  of  the 
election,  and  the  board  shall  be  informed  of  the  result  when  the  elec- 
tion is  completed. 
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DECISION  NO.  3856.— DOCKET  1586 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Tennessee  Central  Railway  Co. 

Question. — Claim  that  engineers  and  firemen  working  off  the  extra 
board  are  entitled  to  pay  under  the  held-away-from-home-terminal 
rule,  Article  VIII  of  Supplement  24  to  General  Order  No.  27,  United 
States  Railroad  Administration,  when  running  on  regular  scheduled 
and  time-carded  runs  to  which  no  engineers  and  firemen  are  regu- 
larly assigned. 

Decision. — Without  passing  upon  the  merits  of  the  question  in- 
volved in  this  dispute  and  because  of  facts  and  circumstances  in- 
volved over  which  the  present  management  has  no  control,  this  case 
is  dismissed. 


DECISION  NO.  3857.— DOCKET  4465 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  relative  to  claim  of  B.  E.  Wright,  Superior- 
Linwood  route,  Nebr.,  in  connection  with  the  express  company’s 
discontinuing  its  joint  messenger-baggageman  position  on  June  24, 
1924,  and  handling  the  work  by  Chicago  & North  Western  Railway 
Co.’s  employed  baggageman-messenger. 

Statement. — Prior  to  June  24,  1924,  the  American  Railway  Ex- 
press Co.  employed  a messenger -baggageman  on  the  Superior-Lin- 
wood  route,  Chicago  & North  Western  Railway  Co.  The  messen- 
ger-baggageman on  this  route  has  handled  both  express  and  baggage 
under  joint  arrangement  with  the  railroad.  Mr.  Wright  has  been 
employed  by  the  American  Railway  Express  Co.  in  this  service  for 
the  past  eight  years. 

On  June  24, 1924,  the  American  Railway  Express  Co.  discontinued 
the  employment  of  Mr.  Wright  on  this  messenger-baggageman  posi- 
tion, and  on  that  date  the  Chicago  & North  Western  Railway  Co. 
established  a joint  baggageman-messenger  position  and  filled  same 
by  one  of  its  trainmen.  Messengers  employed  by  the  express  com- 
pany hold  no  seniority  rights  in  train-service  positions  under  the- 
control  of  the  railroad  company,  neither  do  trainmen  employed 
by  the  railroad  company  hold  any  seniority  rights  in  express  com- 
pany service. 

The  effect  of  the  express  company’s  discontinuing  its  joint  mes- 
senger-baggageman and  the  subsequent  handling  of  this  work  by 
a railroad-employed  baggageman-messenger  was  to  discontinue  Mr. 
Wright’s  position  with  the  express  company  and  to  create  a new 
position  with  the  railroad  company. 

The  employees  claim  that  Mr.  Wright  should  not  have  been  re- 
moved and  an  employee  who  held  no  seniority  placed  on  the  position,, 
it  being  alleged  that  there  was  no  change  in  the  work,  that  the  posi- 
tion was  not  abolished,  and  that  it  was  not  a reduction  in  force. 
Request  is  made  for  reinstatement,  with  pay  for  time  lost. 
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The  carrier  contends  that  the  position  formerly  occupied  by  Mr. 
Wright  was  abolished,  so  far  as  it  was  concerned,  and  that  Mr. 
Wright  was,  therefore,  not  removed  from  his  position;  further,  that 
the  position  in  its  service  being  no  longer  in  existence,  there  is  no 
basis  for  the  request  that  the  carrier  return  Mr.  Wright  to  the 
service. 

Decision. — Claim  denied. 


DECISION  NO.  3858.— DOCKET  4471 
Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  B.  J.  O’Reilly  should  be 
reimbursed  for  the  wage  loss  he  sustained  on  account  of  having  been 
suspended  one  week. 

Decision. — Claim  denied. 


DECISION  NO.  3859.— DOCKET  4472 
Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  that  Robert  E.  Clark  and  William  Kruck, 
Wheeling,  W.  Va.,  should  receive  additional  compensation  for 
service  performed  before  the  regular  starting  time  of  their  assign- 
ment. 

Statement. — Messrs.  Clark  and  Kruck  are  employed  as  drivers 
at  Wheeling.  They  report  for  work  prior  to  the  regular  scheduled 
starting  time,  but  have  not  requested  compensation  for  same  and  are 
not  being  paid  for  this  service.  Other  employees  have  protested 
this  practice  and  have  requested  that  it  be  eliminated. 

The  employees  contend  that  inasmuch  as  a personal  record  is  kept 
by  the  express  company  at  this  point,  it  is  natural  that  if  these  men 
report  one  hour  in  advance  of  their  schedule  they  can  perform  more 
work  in  nine  hours  than  other  employees  can  perform  in  eight  hours 
and  they  make  the  statement  that  this  is  unfair  to  all  employees. 
They  contend  that  the  carrier  is  not  within  its  rights  under  their 
rule  54  to  work  these  emploj^ees  in  excess  of  eight  hours  without 
compensating  them,  and  ask  that  the  practice  be  discontinued.  Rule 
54  reads  as  follows : 

Rule  54.  Overtime. — Except  as  otherwise  provided  in  these  rules,  time  in 
excess  of  eight  hours,  exclusive  of  meal  period,  on  any  day,  will  be  consid- 
ered overtime  and  paid  on  the  actual  minute  basis,  at  the  pro  rata  rates  for 
the  ninth  hour  and  at  time  and  one-half  thereafter. 

The  carrier  denies  working  these  employees  in  excess  of  eight 
hours,  but  states  that  they  voluntarily  report  earlier  than  the  normal 
reporting  time  of  their  own  volition  and  without  suggestion  or 
coercion  on  its  part.  The  carrier  submits  that  where  employees 
are  sufficiently  interested  to  report  earlier  than  their  usual  starting 
time  for  the  purpose  of  making  themselves  more  proficient  upon 
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their  positions,  it  should  not  be  expected  to  forbid  them  this 
privilege. 

Decision. — Claim  denied. 


DECISION*  NO.  3860.— DOCKET  4494 

Chicago , III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  R.  E.  Seims,  messenger,  Portland- Chehallis 
route,  for  additional  pay  for  service  performed  at  stations  en  route. 

Statement. — Mr.  Seims  is  employed  as  a messenger  on  the  route 
above  named,  which  is  on  the  Northern  Pacific  Railway.  He  is 
required  on  his  route  to  get  out  of  his  car  at  various  stations  and 
pull  trucks  to  and  from  the  car  door  in  unloading  his  own  express 
and  baggage  and  placing  it  in  the  depot. 

The  employees  contend  that  the  carrier  has  no  right  to  require 
messengers  to  do  such  work,  which  they  state  is  of  the  kind  ordi- 
narily performed  by  station  employees.  They  also  argue  that  such 
work  is  under  a separate  seniority  44  district  ” and  cite  their  rule 
4 in  connection  therewith.  They  contend  that  rule  69  of  their 
agreement  provides  that  combination  service  may  be  assigned,  but 
that  such  is  not  the  case  in  this  controversy;  that  Mr.  Seims  is 
assigned  as  a messenger;  and  that  he  had  been  regularly  assigned 
to  perform  certain  station  work  in  connection  with  his  messenger 
duties.  They  ask  that  he  be  paid  for  this  additional  work,  and 
that  the  practice  be  discontinued. 

The  carrier  contends  that  it  has  a right  to  require  its  messenger 
to  do  this  work  and  states  that  this  is  just  another  way  of  saying 
that  the  employer  has  no  right  to  require  its  employees  to  perform 
service  for  it  while  under  pay.  It  is  claimed  that  the  character  of 
work  performed  by  this  messenger  is  no  different  from  work  nor- 
mally and  customarily  required  of  messengers  generally.  It  does 
not  admit  that  this  work  is  additional  or  that  it  constitutes  any- 
thing other  than  service  for  which  this  employee  was  hired  and  paid 
to  perform.  The  carrier  claims  that  this  case  has  been  progressed 
upon  the  basis  of  a claim  under  rule  69,  although  the  employees 
contend  rule  69  has  no  applicability,  and  that  failure  to  agree  has 
been  upon  assertion  that  this  messenger  should  be  treated  and  paid 
under  this  rule. 

Decision. — Claim  denied. 


DECISION  NO.  3861.— DOCKET  4496 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Messenger  J.  H.  Swann 
should  be  reimbursed  for  the  wage  loss  sustained  account  of  having 
been  suspended  from  the  service  for  15  days. 

Decision. — Claim  denied. 
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DECISION  NO.  3862.— DOCKET  4499 

Chicago , III.,  July  10,  1925 

Order  of  Railroad  Telegraphers  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — Shall  the  rate  of  pay  for  the  agent  at  Poteau,  Okla., 
be  increased  to  92  cents  an  hour,  effective  July  1,  1924,  on  account  of 
express  commissions  having  been  taken  away? 

Statement. — Article  XIY  of  the  telegraphers’  agreement  reads: 

(1)  For  positions  covered  by  this  schedule  where  a part  of  the  employee’s 
compensation  is  paid  in  express  commissions,  in  the  event  the  commission  is 
taken  away,  restored,  or  created,  the  hourly  rate  will  be  adjusted  to  corre- 
spond with  the  importance  of  the  position  and  other  conditions,  including 
wages  paid  by  the  company  for  similar  positions  in  the  same  territory.  * * * 

Effective  July  1,  1924,  the  express  company  established  an  inde- 
pendent office  at  Poteau,  Okla.  The  carrier  increased  the  rate  of 
pay  of  agent  from  68*4  cents  to  75  cents  an  hour.  The  employees’ 
representative  contends  that  the  rate  should  have  been  increased  to 
92  cents  an  hour,  the  rate  paid  at  Van  Buren,  Ark.,  which,  it  is 
claimed,  is  a similar  position  in  the  same  territory. 

The  carrier  contends  that  in  arriving  at  the  rate  of  75  cents  an 
hour  careful  consideration  was  given  to  the  importance  of  the  posi- 
tion as  compared  with  similar  positions  on  the  same  division,  from 
the  viewpoint  of  responsibility  placed  on  the  agent,  both  as  to  duties 
required  and  traffic  solicitation,  as  well  as  the  amount  of  work 
handled  at  the  station. 

The  following  table  submitted  by  the  carrier  indicates  the  rate  of 
pay  and  the  volume  of  business  handled  at  various  points  on  the 
central  division,  where  the  agents  do  not  handle  express  business : 


Station 

# 

Agents’ 

rate 

per 

hour 

Summary  of  business 
handled 

Average 
of  total 
monthly 
earnings 

Average 

monthly 

items 

handled 

through 

accounts 

Poteau . _ . ...  ... 

$0.75 
.70^ 
• 78  H 
.79*4 
.82 
.89H 
•92 
.92 
.92 

$11,652. 81 
10, 251. 96 
12, 885.  77 
23, 087. 10 
37, 727. 12 
23,  412. 36 
8,  634.  05 
40,  301. 81 
69,  393. 14 

855 
598 
1,283 
1, 184 
1, 056 
1,355 
528 
2,  563 
6, 361 

Bentonville  ...  ..  . . 

Ashdown. ....  ...  

Idabel 

Springdale.. . . ...  

Hope ..  ....  ...  ....  ....  ....  

Van  Buren. 

Rogers.  .. 

Fayetteville..  . 

It  is  the  position  of  the  carrier  that  at  Van  Buren  a high-class 
agent  is  required  from  a solicitation  standpoint,  as  the  competition 
at  this  point  is  extraordinarily  keen,  this  station  being  across  the 
river  from  Fort  Smith,  Ark. 

The  carrier  states,  however,  that  the  rate  at  Van  Buren  is  exces- 
sive, which,  it  is  claimed,  can  be  readily  seen  when  compared  with 
the  business  handled  at  Rogers  and  Fayetteville,  where  the  same 
rate  is  paid. 
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Decision. — The  evidence  does  not  show  that  “the  importance  of 
the  position  and  other  conditions”  justifies  the  rate  of  92  cents  an 
hour  for  the  position  at  Poteau. 

Claim  denied. 


DECISION  NO.  3863.— DOCKET  4500 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Denver  & Rio  Grande  Western  Railroad  Co. 

Question. — Claim  of  J.  H.  Adams,  clerk,  Durango,  Colo.,  for  pay 
for  time  lost  during  the  months  of  March  and  April,  1924,  owing 
to  a reduction  in  force,  while  a junior  employee  was  retained. 

Statement. — On  January  28,  1924,  the  position  of  baggage  clerk 
held  by  J.  H.  Adams  at  Durango  was  abolished.  Mr.  Adams  then 
applied  for  leave  of  absence,  and  on  his  return,  February  27,  1924, 
he  made  application  for  the  position  of  ticket  clerk  held  by  a junior 
employee  in  the  same  seniority  district.  The  position  was  not 
awarded  to  Mr.  Adams,  and  on  May  1,  1924,  it  was  filled  by  an 
employee  senior  to  him,  Mr.  Barnholt,  who  had  also  made  appli- 
cation, and  whose  application  had  been  under  consideration  during 
the  period  February  27,  1924,  to  May  1,  1924.  Mr.  Adams  was  then 
awarded  the  position  of  bill  clerk  made  vacant  by  the  senior  ap- 
plicant. 

It  is  the  position  of  the  employees  that  Mr.  Adams  was  entitled 
to  the  position  at  the  time  he  first  presented  bid  on  this  position  held 
by  a junior  employee  according  to  rule  26  of  the  clerks’  agreement, 
which  provides  that  employees  whose  positions  are  abolished  may 
exercise  seniority  rights  over  junior  employees  in  their  district. 
Further,  it  is  true  that  a bid  for  this  position  was  also  in  from  an 
employee  senior  to  Mr.  Adams  and  who  was  assigned  to  it  after 
a delay  of  two  months,  but  if  the  senior  employee  had  been  allowed 
to  exercise  his  seniority  as  provided  in  rule  19  of  the  clerks’  agree- 
ment, Mr.  Adams  would  have  been  employed  during  this  period  in 
the  position  of  bill  clerk  at  Durango,  which  position  was  assigned 
to  him  on  May  1,  when  the  senior  employee’s  claim  to  the  position  of 
ticket  clerk  was  finally  recognized. 

Claim  is  made  by  the  employees  for  the  time  lost  by  Mr.  Adams 
from  February  27,  1924,  the  date  on  which  he  applied  for  the  posi- 
tion of  ticket  clerk,  to  May  1,  1924,  the  date  on  which  the  position 
of  ticket  clerk  was  awarded  a senior  applicant,  thereby  permitting 
him  to  reenter  the  service. 

The  carrier  takes  the  position  that  Mr.  Adams  was  denied  the 
position  of  ticket  clerk  because  he  did  not  have  sufficient  experience 
and  ability  to  qualify  for  the  position,  and  that  when  Mr.  Barnholt, 
a senior  man  to  Mr.  Adams,  was  awarded  the  position  of  ticket 
clerk  Mr.  Adams  was  given  the  position  of  bill  clerk  vacated  by 
Mr.  Barnholt;  therefore  Mr.  Adams  was  not  denied  the  right  to 
exercise  his  seniority  rights  to  the  position  of  bill  clerk,  but  was 
promptly  placed  in  that  position  as  soon  as  it  was  vacated. 

The  carrier  takes  the  further  position  that  Durango  is  an  impor- 
tant coupon  ticket  office;  that  Mr.  Barnholt  had  little  or  no  experi- 
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ence  in,  such  work,  although  he  was  the  senior  man  and  a more 
experienced  man  than  Mr.  Adams;  that  his  ability  to  handle  the 
position  was  questionable,  and  he  was  denied  the  position  by  the 
agent,  and  the  agent  was  sustained  in  his  action  by  the  division 
superintendent;  that  as  a result  of  the  case  being  handled  with  the 
general  superintendent  on  appeal,  it  was  decided  to  give  Mr.  Barn- 
holt  an  opportunity  to  demonstrate  his  ability  to  fill  the  position; 
and  that  under  the  circumstances  the  delay  in  handling  was 
justifiable. 

Opinion. — It  is  to  be  noted  that  the  carrier  after  a delay  of  ap- 
proximately two  months  did  on  May  1,  1924,  assign  the  senior  appli- 
cant to  the  position  of  ticket  clerk,  in  which  position  he  has  been 
continued.  Therefore  the  failure  of  the  carrier  to  award  the  posi- 
tion of  ticket  clerk  to  either  Mr.  Adams  or  the  senior  applicant,  Mr. 
Barnholt,  when  application  for  the  position  was  made,  resulted  in 
Mr.  Adams  being  out  of  employment  for  two  months. 

Decision. — Claim  sustained. 


DECISION  NO.  3864.— DOCKET  4501 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Denver  & Rio  Grande  Western  Railroad  Co. 

Question. — Claim  of  the  employees  that  C.  L.  Nichols  and  F.  J. 
•Green,  respectively,  night  ticket  clerk  and  night  baggageman,  em- 
ployed at  Grand  Junction,  Colo.,  be  placed  on  a straight  8-hour 
basis,  with  meal  period  not  to  exceed  one  hour,  and  paid  for  all  time 
consumed  account  of  their  being  placed  on  intermittent  service. 

Statement. — On  January  1,  1923,  the  assigned  hours  of  night  ticket 
clerk  and  night  baggageman  at  Grand  Junction  were  changed  from 
a straight  8-hour  basis  to  a spread  of  8 hours  within  10  hours. 
On  July  18,  1924,  their  assigned  hours  were  again  changed  to  a 
spread  of  8 hours  within  11  hours. 

The  employees  contend  that  the  carrier  has  wrongfully  applied 
rule  45  of  the  agreement,  and  that  Grand  Junction,  being  one  of  the 
larger  stations  on  the  Denver  & Bio  Grande  Western  Bailroad,  em- 
ploying upward  of  40  employees,  coming  within  the  scope  of  the 
clerks’  agreement,  can  not  rightfully  be  classed  as  an  intermittent- 
service  station  and  that  there  is  work  to  be  performed  when  these 
employees  are  relieved  for  a period  of  three  hours. 

Buie  45  of  the  clerks’  agreement  reads  as  follows : 

Where  service  is  intermittent,  8 hours  actual  time  on  duty  within  a spread 
of  12  hours  shall  constitute  a day’s  work.  Employees  filling  such  positions 
shall  be  paid  overtime  for  all  time  actually  on  duty  or  held  for  duty  in  excess 
of  8 hours  from  the  time  required  to  report  for  duty  to  the  time  of  release 
within  12  consecutive  hours,  and  also  for  all  time  in  excess  of  12  consecutive 
liours  computed  continuously  from  the  time  first  required  to  report  until  final 
release.  Time  shall  be  counted  continuous  service  in  all  cases  where  the  in- 
terval of  release  from  duty  does  not  exceed  one  hour. 

Exceptions  to  the  foregoing  paragraph  shall  be  made  for  individual  positions 
when  agreed  to  between  the  management  and  the  duly  accredited  representa- 
tives of  the  employees ; for  such  excepted  positions  the  foregoing  paragraph 
■shall  not  apply. 

This  rule  shall  not  be  construed  as  authorizing  the  working  of  split  tricks 
where  continuous  service  is  required. 
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Intermittent  service  is  understood  to  mean  service  of  a character  where 
during  the  hours  of  assignment  there  is  no  work  to  be  performed  for  periods 
of  more  than  one  hour’s  duration  and  services  of  employees  can  not  otherwise 
be  utilized.  * * * 

Under  the  foregoing  rules  the  employees  contend  that  the  carrier 
has  not  the  right  to  reassign  these  employees  from  a straight  8-hour 
basis  to  8 hours  within  a spread  of  12  hours,  and  are  requesting 
that  these  employees  be  paid  as  if  on  continuous  service. 

The  employees  further  offer  in  support  of  their  contention  the- 
decision  of  Railway  Board  of  Adjustment  No.  3,  issued  in  December^ 
1920,  relative  to  baggageman  at  Grand  Junction  being  placed  on 
intermittent  service,  which  reads: 

Employees  working  a regular  established  tour  of  duty  of  eight  or  more 
consecutive  hours  exclusive  of  meal  period  can  not  be  classed  as  performing 
intermittent  service,  therefore,  do  not  come  under  rule  49  of  the  clerks’  na- 
tional agreement,  but  shall  be  paid  under  rule  66. 

It  is  the  position  of  the  carrier  that  it  did  make  a definite  assign- 
ment of  an  8-hour  period  of  service  within  a spread  of  12  hour& 
and  paid  the  employees  not  less  than  8 hours’  pay  with  overtime 
for  all  time  actually  on  duty  or  held  for  duty  in  excess  of  the  8-hour 
period  as  provided  by  rule  45  of  the  agreement;  further,  that  this 
assignment  was  made  effective  as  of  January  1,  1923,  and  no  pro- 
test made  or  grievance  presented  until  the  general  chairman  sub- 
mitted the  case  to  the  local  freight  agent  at  Grand  Junction,  under 
date  of  June  17,  1924,  over  18  months  after  the  assignment  was 
made. 

The  arrival  and  departure  times  of  passenger  trains  at  Grand 
Junction  on  January  1,  1923.  were  as  follows: 


Arrival  Departure- 

Train  No.  1 1.20  a.  m.  1.30  a.  m. 

Train  No.  3 9.20  a.  m.  9.35  a.  m. 

Train  No.  15 2.25  p.  m.  

Train  No.  2 3.10  a.  m.  3.20  a.  m.. 

Train  No.  4 6.55  p.  m.  7.05  p.  m. 

Train  No.  16 : 1.20  p.  m. 


Effective  June  1,  1924,  additional  passenger  trains  Nos.  7 and  8 
were  added,  arriving  and  departing  as  follows : 


Arrival  Departure- 

Train  No.  7 9.50  p.  m.  10.00  p.  m. 

Train  No.  8 t : 4.10a.m.  4.20a.m. 


Coincident  with  this  additional  train  service  the  assignment  of 
these  two  employees  was  changed  from  5.30  p.  m.  to  10  p.  m.  and 
from  1 a.  m.  to  4.30  a.  m. 

It  is  the  contention  of  the  carrier  that  the  assignment  was  proper 
and  in  accordance  with  the  intent  and  reading  of  the  rule. 

Decision. — Claim  denied. 


DECISION  NO.  3865.— DOCKET  4505 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Missouri-Kansas-Texas  Lines 

Question. — Alleged  violation  of  rule  61  of  the  agreement  on  ac- 
count of  the  carrier’s  laying  off  certain  employees  due  to  a break 
in  the  dam  at  Oklahoma  City,  Okla. 
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Statement. — Rule  61  of  the  agreement  in  effect  between  the  Mis- 
souri-Kansas-Texas lines  and  the  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Employ- 
ees, reads  as  follows: 

Nothing  herein  shall  be  construed  to  permit  the  reduction  of  days  for  the 
•employees  covered  by  this  rule  below  six  per  week,  excepting  that  this  number 
may  be  reduced  in  a week  in  which  holidays  occur  by  the  number  of  such 
holidays. 

The  evidence  shows  that  on  June  13,  1923,  there  occurred  a break 
in  the  dam  on  the  river  which  runs  through  Oklahoma  City,  causing 
a flood.  The  office  of  the  Missouri-Kansas-Texas  lines  is  located  at 
Packingtown,  on  the  west  side  of  the  river.  It  is  shown  that  the  belt 
line  which  connects  Packingtown  with  Oklahoma  City  was  tempo- 
rarily out  of  service,  and  that  the  agent  notified  the  clerks  in  his 
•office  to  go  to  their  respective  homes  and  hold  themselves  in  readiness 
to  report  for  duty  on  short  notice. 

It  is  the  claim  of  the  employees  that  they  protested,  contending 
that  they  were  in  no  way  affected  by  reason  of  the  flood,  and  that 
there  was  sufficient  work  in  the  office  to  occupy  their  time. 

It  is  the  further  contention  of  the  employees  that  inasmuch  as  the 
flood  did  not  in  any  manner  prevent  them  from  reaching  the  office 
of  the  carrier,  and  inasmuch  as  there  was  sufficient  work  in  the  office 
to  be  done  irrespective  of  flood  conditions,  they  should  not  have  been 
required  to  absent  themselves  from  their  usual  positions,  and  that 
when  the  carrier  required  them  to  be  absent  from  their  duties,  the 
carrier  violated  rule  61  of  the  agreement  mentioned  herein.  The 
employees  request  the  board  to  so  consider  this  case,  allowing  them 
pay  at  the  usual  rates  for  the  time  lost  owing  to  the  failure  of  the 
carrier  to  properly  observe  the  provisions  of  the  rule  in  question. 

The  carrier  takes  the  position  that  the  calamity  effectually  sus- 
pended operations  of  the  Packingtown  office,  which  is  a station  main- 
tained exclusively  in  the  interests  of  stockyards  and  packing  inter- 
ests at  that  place,  and  that  it  is  served  by  a belt  line  operated  by  the 
Missouri-Kansas-Texas  lines,  serving  all  of  the  roads  in  Oklahoma 
City,  Packingtown  being  a joint  station  supported  by  the  lines 
involved.  Further,  the  last  train  moving  over  the  belt  line  prior  to 
the  flood  was  at  8 p.  m.,  June  12,  1923,  and  the  first  train  after 
the  flood  was  at  4 p.  m.,  June  17,  1923,  hence  there  was  no  work  for 
the  employees  to  perform,  except  perhaps,  some  incidental  service, 
such  as  binding  records,  etc. 

The  carrier  takes  the  further  position  that  rule  61  did  not  con- 
template payments  to  employees  under  conditions  such  as  cited,  and 
over  which  it  did  not  or  could  not  have  control. 

Decision. — Claim  of  the  employees  is  sustained. 

DECISION  NO.  3866.— DOCKET  4507 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  F.  G.  Fogarty,  with 
seniority  unimpaired  and  compensation  for  wage  loss  sustained  since 
March  23,  1924. 
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Decision. — Request  for  the  reinstatement  of  F.  G.  Fogarty  is  sus- 
tained, but  claim  for  the  wage  loss  sustained  is  denied. 


DECISION  NO.  3867.— DOCKET  4508 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question—  Protest  of  the  employees  against  the  practice  of  re- 
quiring express  messengers  to  assist  station  employees  at  Jefferson 
City,  Mo. 

Statement. — Messengers  in  the  employ  of  the  American  Railway 
Express  Co.  running  on  the  Missouri  Pacific  Railroad  between  St. 
Louis  and  Jefferson  City,  Mo.,  on  trains  Nos.  38  and  43,  are  required 
to  assist  station  employees  at  Jefferson  City  upon  their  arrival  at 
that  point. 

The  employees  contend  that  the  carrier  is  not  within  its  rights  in 
requiring  the  service  of  the  express  messengers  and  that  these  mes- 
sengers are  entitled  to  extra  compensation  for  the  station  service 
performed  at  Jefferson  City  in  addition  to  their  monthly  salaries 
as  road  employees. 

The  carrier  contends  that  the  employees  perform  only  such  work 
as  is  necessary  in  connection  with  their  own  run  and  are,  therefore, 
not  entitled  to  the  extra  compensation  as  claimed. 

Decision. — Claim  denied. 


DECISION  NO.  3868.— DOCKET  4512 
Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Missouri  Pacific  Railroad  Co. 

Question — Claim  of  Miss  Mary  Boldizar  for  the  right  to  exercise 
seniority  over  A.  L.  Williams,  clerk  and  stenographer  in  the  yard 
office  at  Kansas  City,  Mo. 

Statement. — The  evidence  shows  that  Miss  Boldizar  entered  the 
service  of  the  Missouri  Pacific  Railroad  Co.  on  July  17,  1923,  and  on 
March  10,  1924,  was  displaced  from  the  position  of  stenographer  in 
the  O.  S.  & D.  department  on  account  of  the  regularly  assigned  occu- 
pant’s return  to  the  position  after  a leave.  Miss  Boldizar  requested 
the  agent  to  assign  her  to  the  position  of  stenographer  in  the  yard 
office  held  by  Mr.  Williams,  who  entered  the  service  October  16,  1923. 

The  request  of  Miss  Boldizar  was  denied,  and  the  employees  claim 
that  rules  4,  8,  and  29  have  been  violated.  The  seniority  roster  shows 
Miss  Boldizar  as  entering  the  service  July  17, 1923,  and  Mr.  Williams 
as  entering  the  service  October  16,  1923,  which  establishes  the  fact 
that  Miss  Boldizar  is  the  senior  employee. 

At  the  investigation  held  in  this  case,  the  heads  of  the  different  de- 
partments in  which  Miss  Boldizar  had  been  employed  were  called  as 
witnesses,  and  each  stated  that  her  services  had  been  satisfactory  in 
their  respective  departments. 
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The  position  of  the  carrier  is  that  Miss  Boldizar  did  not  have  suf- 
ficient experience  to  satisfactorily  perform  the  work,  nor  could  she 
qualify  for  the  position  in  the  allotted  time. 

Rule  4 reads,  in  part,  as  follows : 

Promotion  basis. — Employees  covered  by  these  rules  shall  be  in  line  for  pro- 
motion. Promotion  shall  be  based  on  seniority,  fitness,  and  ability ; fitness  and 
ability  being  sufficient,  seniority  shall  prevail,  except,  however,  that  this  pro- 
vision shall  not  apply  to  the  excepted  positions  covered  in  exception  (6),  rule  1, 
article  1,  of  this  agreement. 

Note. — The  word  “ sufficient  ” is  intended  to  more  clearly  establish  the  right 
of  the  senior  employee  to  bid  in  a “ new  position  ” or  “ vacancy,”  where  two  or 
more  employees  have  adequate  “fitness  and  ability.”  * * * 

Rule  8 reads  as  follows: 

Failure  to  qualify. — Employees  awarded  bulletined  positions  will  be  allowed 
30  days  in  which  to  qualify,  and  failing,  shall  retain  all  their  seniority  rights, 
may  bid  on  any  bulletined  position,  but  may  not  displace  any  regularly  assigned 
employee. 

Rule  29  reads  as  follows : 

Exercising  seniority. — The  exercise  of  seniority  in  reduction  of  force  or  dis- 
placing junior  employees  provided  for  in  this  article  is  subject  to  the  provisions 
of  rules  4 and  8 of  this  article. 

When  the  duties  of  any  position  are  so  changed  that  the  occupant  can  not 
satisfactorily  perform  them,  he  shall  be  permitted  to  exercise  his  seniority  to 
other  positions  held  by  junior  employees  subject  to  provisions  of  rules  4 and  8 
of  this  article. 

Decision. — Claim  denied. 


DECISION  NO.  3869.— DOCKET  4513 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Missouri  Pacific  Railroad  Co. 

Question.— Proper  application  of  Decision  No.  2 (I,  R.  L.  B.  13), 
dated  July  20,  1920,  to  a position  held  by  Leonard  Kleidosty,  yard 
clerk,  Omaha,  Nebr. 

Statement. — On  July  17,  1920,  Mr.  Kleidosty,  with  one  year’s  pre- 
vious experience  as  clerk  in  a bank,  entered  the  service  of  the  Missouri 
Pacific  Railroad  Co.  as  yard  clerk  at  Omaha.  The  management  of  the 
carrier  in  applying  Decision  No.  2 to  the  position  held  by  this  em- 
ployee applied  section  3 of  Article  II  instead  of  section  2 of  that 
article. 

The  employees  contend  that  the  clerical  position  held  by  Mr.  Kle- 
idosty while  employed  in  the  bank  was  sufficiently  similar  in  nature 
to  railroad  clerical  work  to  entitle  him  to  the  application  of  section  2 
of  Article  II  of  Decision  No.  2 instead  of  section  3 of  said  article, 
and  they  claim  retroactive  adjustment  of  pay  accordingly. 

Article  II  of  Decision  No.  2,  referred  to,  reads  in  part  as  follows : 

Sec.  2.  Clerks  with  an  experience  of  one  or  more  years  in  railroad  clerical 
work,  or  clerical  work  of  a similar  nature  in  other  industries,  or  where  their 
cumulative  experience  in  such  clerical  work  is  not  less  than  one  year,  13  cents. 

Sec.  3.  Clerks  whose  experience  as  above  defined  is  less  than  one  year,  and 
until  an  experience  of  one  year  in  such  work  entitles  them  to  the  increase 
provided  for  in  section  2,  6y2  cents. 
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Opinion. — Before  taking  service  with  the  Missouri  Pacific  Rail- 
road Co.  in  July,  1920,  Mr.  Kleidosty  was  required  to  fill  out  the 
usual  application  blank,  which,  among  other  things,  gives  his  name, 
age,  place  of  birth  and  date,  previous  employment,  etc.  The  applica- 
tion filed  by  Mr.  Kleidosty  in  his  own  handwriting  and  over  his 
personal  signature  shows:  Corn  Exchange  Bank,  March,  1917,  to 
March,  1918;  messenger  six  weeks,  balance  clerical. 

The  evidence  at  hand  would  indicate  that  some  two  years  later  an 
afterthought  was  worked  to  extract  6 y2  cents  an  hour  additional  for 
the  first  year’s  service.  The  board  must  give  the  applicant’s  state- 
ment made  in  his  own  handwriting  and  over  his  own  signature  first 
preference. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3870.— DOCKET  4536 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  G.  A.  Nally,  New  York, 
N.  Y.,  should  be  rated  and  paid  as  a timekeeper  instead  of  as  a 
platform  employee. 

Statement. — Mr.  Nally  is  employed  at  One  hundred  and  twenty  - 
fourth  Street  Depot,  New  York,  as  a platform  man  at  a salary  of 
$27.84  a week,  having  been  so  rated  since  early  in  1920.  Since  March 
1,  1922,  the  duties  of  Mr.  N ally’s  position,  according  to  statement  of 
a representative  of  the  carrier,  have  been  clocking  employees  in  and 
out,  prefixing,  and  answering  the  telephone. 

It  is  the  contention  of  the  employees  that  the  duties  of  this  man 
are  such  as  to  make  him  a timekeeper  and  that  he  is  entitled  to  time- 
keeper’s rate  of  pay,  which  is  $31  a week.  They  are  asking  that  he 
be  paid  this  amount,  with  authorized  increases  and  decreases,  for  all 
of  the  time  that  he  has  been  filling  the  position. 

The  carrier  contends  that  Mr.  Nally  has  simply  been  performing 
the  duties  attached  to  his  position  and  that  he  has  been  receiving  the 
rate  of  pay  of  the  position.  It  asserts  that  there  is  no  position  of 
timekeeper  at  this  point  and  that  the  work  of  clocking  employees  is 
simply  a part  of  the  duties  of  the  position  occupied  by  Mr.  Nally. 
The  carrier  claims  that  the  employees  have  failed  to  produce  any 
evidence  that  it  has  not  conformed  with  the  rules,  orders,  decisions, 
and  agreement  with  respect  to  this  man’s  position. 

Decision. — Claim  denied. 


DECISION  NO.  3871.— DOCKET  4549 

Chicago,  III.,  July  10,  1925 

Order  of  Railroad  Telegraphers  v.  New  York  Central  Railroad  Co.  (West  of 

Buffalo) 

Question. — Claim  of  C.  C.  Brown,  telegrapher,  for  payment  of  a 
day’s  time  lost  while  changing  from  one  shift  to  another  on  account 
of  the  hours-of -service  law. 
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Statement — Paragraph  ( c ),  article  5 of  the  agreement,  reads: 

*{c)  Pay  for  transfer. — When  employees  are  transferred  or  accept  a bulle- 
tined position,  they  will  be  furnished  free  transportation  for  themselves, 
wholly  dependent  members  of  families,  and  effects,  if  lawful,  and  will  be 
sallowed  pay  for  time  lost  while  making  transfer,  rate  of  pay  to  be  based  on 
I$osition  from  which  transfer  is  made. 

On  February  1,  1924,  the  second  trick  at  Handy,  111.,  was  adver- 
tised for  bid  and  was  bid  in  by  Operator  Brown,  who  was  at  that 
time  assigned  to  the  third  trick  in  the  same  office.  On  account  of 
the  hours-of-service  law,  Operator  Brown  lost  one  day’s  pay  in 
making  transfer  from  the  third  to  the  second  trick,  for  which  the 
^employees  are  claiming  payment  under  the  above  rule. 

The  employees  contend  that  Mr.  Brown  is  entitled  to  one  day’s 
pay  under  the  rule  quoted  above,  and  that  in  the  past  claims  have 
feeen  paid  for  time  lost  on  account  of  the  hours-of-service  law. 

The  carrier  contends  that  this  rule  was  adopted  five  years  after 
Mhe  hours-of-service  law  became  effective  and  that  it  was  not 
intended  to  apply  where  a man  was  not  available  for  service  of  his 
fsrwn  accord,  by  reason  of  the  law,  or  reasons  for  which  neither  the 
employee  nor  the  carrier  was  responsible,  and  that  the  few  instances 
iwtiere  timekeepers  have  erred  in  allowing  such  payments  should  not 
operate  to  require  the  carrier  to  continue  them. 

Decision. — Based  on  the  rule  in  effect,  the  claim  of  the  employees 
its  sustained. 


DECISION  NO.  3872.— DOCKET  4570 

Chicago,  III.,  July  10,  1925 

brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

H Question . — Claim  of  Paul  C.  Aderman,  Toledo,  Ohio,  for  assign- 
iment  to  position  of  money-delivery  man  at  Toledo,  which  position 
was  assigned  to  an  employee  junior  in  the  service. 

Statement. — On  May  1,  1924,  bulletin  No.  24  was  posted,  adver- 
tising the  position  of  money-delivery  man  at  Toledo.  Mr.  Aderman, 
:a  driver  at  the  same  office,  in  the  same  seniority  district,  at  the  same 
salary,  within  the  same  occupational  group,  and  with  practically 
the  same  hours  of  assignment,  bid  on  the  position  but  it  was  awarded 

a junior  employee  by  the  name  of  Elvin  Cook. 

The  employees  contend  that  Mr.  Aderman  should  be  awarded  the 
position  and  reimbursed  for  any  wage  loss  sustained. 

The  carrier  contends  that  no  decision,  agreement,  rule,  or  order 
Sias  been  violated,  and  that  it  is  within  its  rights  in  parceling  out  to 
warious  deliverymen  the  kind  and  character  of  express  matter  they 
shall  handle  in  the  performance  of  the  duties  for  which  they  are 
paid;  also,  that  the  principle  involved  in  this  case  has  been  previ- 
ously passed  upon  by  the  board  in  Decisions  No.  917  (III,  B.  L.  B. 
^282)  and  No.  1246  (III,  B.  L.  B.  730). 

Decision. — Buies  in  effect  and  Decisions  Nos.  917  and  1246,  issued 
fey  the  Bailroad  Labor  Board,  sustain  the  carrier’s  action  in  this 
cease.  Claim  denied. 
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DECISION  NO.  3873.— DOCKET  4575 

Chicago , III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  H.  B.  Kinsey,  messenger,  Drifton  and  Monti- 
cello, Fla.,  for  seniority  on  the  road-service  roster. 

Statement. — Mr.  Kinsey,  employed  as  a combination  messenger 
between  Drifton  and  Monticello,  entered  the  service  of  the  express 
company  September  11,  1917,  as  messenger  and  was  carried  on  the 
messenger  roster  of  1920.  During  July,  1920,  he  accepted  the  posi- 
tion of  combination  clerk  and  messenger,  since  which  time  he  has 
been  employed  at  Monticello  station  making  one  trip  each  day  be- 
tween that  station  and  Drifton,  leaving  Monticello  at  1.15  p.  m.  and 
returning  at  3.40  p.  m.  He  performs  approximately  five  hours’ 
work  a day  in  the  Monticello  office,  and  approximately  three  hours 
a day  on  the  8-mile  run  to  Drifton  and  return. 

The  employees  contend  that  combination  messengers  on  a position 
such  as  that  held  by  Mr.  Kinsey  should  be  carried  on  the  messenger 
roster,  whereas  the  carrier  contends  that  it  has  been  past  practice 
to  carry  these  combination  positions  on  the  station  roster  and  that 
Mr.  Kinsey  is  properly  carried  on  the  station  roster. 

The  evidence  presented  also  indicates  that  at  the  time  Mr.  Kin- 
sey was  assigned  to  the  position  of  combination  messenger  the  posi- 
tion was  not  bulletined  as  a messenger  run  or  otherwise,  but,  on 
the  other  hand,  he  requested  assignment  to  the  position  and  after 
satisfactory  arrangements  had  been  made  with  his  predecessor,  he 
assumed  the  duties  of  the  position  without  the  formality  of  the 
issuance  of  a bulletin. 

Decision. — H.  B.  Kinsey  is  employed  in  combination  service  and 
is  properly  carried  on  the  station  seniority  roster. 


DECISION  NO.  3874.— DOCKET  4582 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  International-Great  Northern  Railroad  Co. 

Question. — Bequest  for  the  reinstatement  of  B.  A.  Holbrook 
with  seniority  unimpaired  and  compensation  for  wage  loss  sustained 
since  July  17,  1924. 

Decision. — Bequest  for  the  reinstatement  of  B.  A.  Holbrook  is 
denied. 


DECISION  NO.  3875.— DOCKET  4627 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Owen  Kelly  and  J ames  J. 
Byrnes  should  be  assigned  to  the  positions  sought  by  them  as  chauf- 
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feurs  in  transfer  service  at  New  York  and  reimbursed  for  the  wage 
loss  sustained. 

Statement . — Messrs.  Kelly  and  Byrnes  are  employed  as  chauf- 
feurs in  transfer  service  at  New  York.  On  August,  25,  1924,  two 
positions  of  chauffeurs  in  that  service  were  bulletined  and  these  em- 
ployees bid  on  them.  The  positions  sought  by  them  started  work  at 
12  noon,  while  the  starting  time  of  the  positions  held  by  these  em- 
ployees was  2 p.  m.  They  were  denied  the  right  to  the  assignments 
under  Decisions  No.  781  (III,  R.  L.  B.  180)  and  No.  917  (III,  R. 
L.  B.  282). 

The  employees  contend  that  Decision  No.  917  does  not  deny  em- 
ployees the  right  to  exercise  seniority  to  preferred  positions  in  the 
same  occupational  group  where  there  is  a material  difference  in  the 
starting  time  and  the  work  performed. 

The  carrier  states  that  the  positions  bulletined  were  those  of  driv- 
ers on  day  duty.  Drivers  Kelly  and  Byrnes,  who  were  on  day  duty 
and  paid  the  same  salary  as  the  positions  that  were  bulletined,  made 
application  for  the  positions.  Mr.  Stegman  and  Mr.  Gahren  who 
were  on  night  duty  commencing  work  at  6 p.  m.  were  assigned  to  the 
positions,  which  action  is  in  compliance  with  Decisions  No.  917,  No. 
939  (III,  R.  L.  B.  295),  and  No.  1246  (III,  R.  L.  B.  730). 

The  carrier  contends  that  any  steps  in  the  direction  of  destroying 
Decisions  Nos.  917,  939,  and  1246  would  not  only  take  out  of  the  car- 
rier’s . hands  the  important  duty  of  delegating  work  to  these  em- 
ployees but  would  likewise  lead  to  claims  for  displacement  privileges, 
thus  setting  up  an  endless  chain  by  which  employees  would  select 
the  work  which  they  fancied  regardless  of  the  carrier’s  duty  to  dele- 
gate work  to  employees. 

Decision. — Claim  denied. 


DECISION  NO.  3876.— DOCKET  4633 
Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  the  discipline  adminis- 
tered to  J.  H.  Sotherlin  was  unfair  and  that  the  carrier  should  be 
instructed  to  close  the  file  in  this  case. 

Statement. — Mr.  Sotherlin  is  employed  as  a messenger  by  the  car- 
rier on  the  Southern  Missouri  division  and  was  ordered  to  report  for 
investigation  on  March  30,  1924.  He  was  charged  specifically  with 
failure  to  handle  his  truck  of  values  off  the  elevator  at  the  Kansas 
City  terminal  on  January  24,  1924.  The  investigation  was  held,  and 
he  was  informed  that  he  would  not  be  completely  exonerated,  but 
that  no  discipline  other  than  a reprimand  would  at  that  time  be  en- 
forced against  him  and  the  record  would  be  kept  open  against  him 
in  the  event  of  any  further  arbitrary  actions  developing  in  the 
future. 

The  employees  contend  that  the  disposition  of  the  case  of  Mr. 
Sotherlin  is  unfair  to  him,  and  request  that  the  carrier  be  required  to 
close  its  file  in  this  case. 

The  carrier  states  that  Mr.  Sotherlin  could  very  readily  have  per- 
formed the  duties  expected  of  him  had  he  desired  to  do  so,  but  that 
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lie  displayed  an  arbitral^  attitude  and  did  not  exhibit  any  of  the 
cooperative  spirit  usually  characteristic  of  the  employees.  An  in- 
vestigation of  the  case  indicates  that  while  he  had  been  previously 
known  to  be  of  a recalcitrant  disposition  he  had  not  done  sufficient 
i n this  instance  to  warrant  dismissal ; therefore,  he  was  not  severely 
disciplined,  but  was  warned  that  future  instances  of  this  kind  would 
not  be  overlooked. 

Decision. — Claim  denied. 

DECISION  NO.  3877.— DOCKET  4642 
Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  N.  J.  Motzno  with 
seniority  unimpaired  and  compensation  for  wage  loss  sustained  since 
June  13,  1924. 

Decision . — Request  for  the  reinstatement  of  N.  J.  Motzno  is 
denied. 


DECISION  NO.  3878.— DOCKETS  1106,  1107,  1247 

Chicago,  III.,  July  10,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Baltimore  & Ohio  Railroad  Co. 

Question. — Shall  the  piecework  rates  in  effect  for  employees  en- 
gaged in  waybilling,  freight  billing,  and  abstracting  in  the  service 
of  the  Baltimore  & Ohio  Railroad  Co.  be  increased  under  Decision 
No.  2 (I,  R.  L.  B.  13)  from  the  effective  date  thereof;  and,  if  so, 
in  what  amount?  , 

Statement. — This  dispute  is  submitted  to  the  Railroad  Labor 
Board  in  the  form  of  claims  presented  in  behalf  of  the  following  em- 
ployees in  the  Chicago,  111.,  freight  office,  covered  by  the  dockets 
indicated:  Docket  1106,  A.  F.  Martinette,  waybill  clerk;  Docket  1107, 
B.  R.  Howard,  waybill  clerk;  and  Docket  1247,  H.  W.  Anderson, 
waybill  clerk. 

At  the  freight  station  at  Chicago  and  certain  other  large  stations 
on  the  Baltimore  & Ohio  Railroad  waybilling,  expense  billing,  and 
abstracting  is  performed  by  clerks  and  paid  on  a piecework  basis. 
It  appears  that  the  piecework  rates  in  effect  at  Chicago  were  not 
increased  by  the  carrier  in  the  application  of  the  wage  orders  of 
the  United  States  Railroad  Administration,  Supplement  No.  7 to 
General  Order  No.  27,  or  Decision  No.  2 of  the  Railroad  Labor 
Board,  although  at  Cincinnati,  Ohio,  the  amount  of  increase  pre- 
scribed by  Supplement  No.  7 and  Decision  No.  2 was  paid  in  addi- 
tion to  the  daily  piecework  earnings.  However,  employees  work- 
ing on  a piecework  basis  are  guaranteed  the  minimum  daily  rates 
for  clerical  employees  established  by  decisions  of  the  Railroad  Labor 
Board. 

Decision  No.  2 does  not  contain  any  provisions  for  increasing 
piecework  rates.  On  November  1,  1920,  the  piecework  rates  were 
increased  by  the  carrier  as  follows:  Waybilling,  20  cents  per  100 
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items;  freight  billing,  25  cents  per  100  items;  and  abstracting,  10 
cents  per  100  items. 

The  above  increase  in  piecework  rates  was  based  on  the  percentage 
increase  awarded  these  classes  of  employees  by  Decision  No.  2. 

The  employees  claim  that  the  Railroad  Labor  Board  in  Decision 
No.  2 specified  an  increase  in  the  hourly  rate  for  “ all  employees  ” 
and  that  the  increase  for  clerks  in  Decision  No.  2 should  be  added 
to  the  piecework  rates;  but  apparently  recognizing  that  this  is  not 
entirely  feasible,  they  state  that  in  the  absence  of  any  known  basis 
for  applying  the  increase,  the  best  solution  of  the  problem  is  to 
accept  the  amount  of  increase  granted  voluntarily  by  the  carrier  on 
November  1,  1920,  as  the  equivalent  of  the  increase  in  Decision  No. 
2 but  retroactive  to  May  1,  1920,  or  as  was  done  in  Cincinnati,  add 
$1.04  a day  to  the  piecework  earnings.  This  solution  is  probably 
offered  because  the  increase  in  monthly  earnings  accruing  to  the 
employees  under  the  increase  in  piecework  rates  is  about  $26.50  a 
month,  which  is  practically  equivalent  to  the  increase  which  would 
accrue  under  Decision  No.  2 (204  times  13  equals  $26.50). 

The  carrier’s  position  is  that  the  fixing  of  piecework  prices  is  a 
matter  entirely  in  the  hands  of  the  carrier,  and  that  there  is  no 
obligation  imposed  by  any  wage  order  or  decision  to  increase  piece- 
work prices,  provided  that  clerks  who  work  on  this  basis  do  not  earn 
less  than  the  daily  guaranty  established  by  authority  of  the  United 
States  Railroad  Administration  or  Decision  No.  2 of  the  board. 

Opinion. — Decision  No.  2 specified  a certain  amount  of  increase  in 
the  rate  of  pay  for  the  class  of  employees  involved  in  this  dispute, 
which  increase,  it  is  shown,  was  applied  to  the  daily  guaranty, 
resulting  in  the  employee  who  earned  less  on  the  piecework  basis 
than  the  daily  guaranty  being  benefited  thereby  to  a certain  extent, 
while  employees  earning  more  than  the  daily  guaranty  were  not  so 
benefited.  The  carrier  apparently  recognized  that  in  order  that  the 
employees  might  receive  the  full  benefit  of  the  increases  specified  in 
Decision  No.  2 it  would  be  necessary  to  adjust  the  piecework  rates 
on  the  basis  of  percentage  increases  granted  by  said  Decision  No.  2, 
which  was  done,  effective  November  1,  1920. 

This  adjustment  being  considered  just  and  reasonable  and  being 
predicated  upon  Decision  No.  2 of  the  Railroad  Labor  Board,  it  is 
the  opinion  of  the  board  that  such  adjustment  should  be  made  effec- 
tive as  of  May  1,  1920. 

Decision. — The  adjustment  made  in  the  piecework  rates  as  a 
result  of  Decision  No.  2 shall  apply  for  the  period  of  May  1,  1920, 
the  effective  date  of  Decision  No.  2,  to  November  1,  1920,  the  date  on 
which  the  adjustment  of  piecework  rates  was  made. 


DECISION  NO.  3879.— DOCKET  4752 

Chicago,  III.,  July  10,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Columbus 
& Greenville  Railway  Co. 

Question. — Request  for  an  increase  in  rates  of  pay. 

Statement. — In  October,  1923,  representatives  of  the  organizations 
parties  to  this  dispute  presented  to  the  carrier  a request  for  increases 
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in  rates  of  pay  approximately  to  the  extent  of  the  increases  granted 
in  the  New  York  Central  settlement,  the  increases  to  be  effective 
February  1,  1925.  Conferences  were  held  between  the  interested 
parties,  but  the  carrier  declined  the  request. 

The  representatives  of  the  employees  as  a basis  of  argument  in 
this  case  referred  the  Railroad  Labor  Board  to  the  detailed  presenta- 
tion of  evidence  made  by  them  in  Docket  4300,  hearings  on  which 
commenced  December  11,  1924.  The  disputes  in  that  docket,  which 
involved  17  carriers,  being  similar  to  the  one  here  presented,  were 
decided  by  the  board  on  February  2,  1925,  Decision  No.  2887  (VI, 
R.  L.  B.  158). 

It  was  stated  by  the  employees’  representative  that  it  was  the 
purpose  of  the  organizations  to  include  the  Columbus  & Greenville 
Railway  Co.  in  the  request  covered  by  the  case  above  mentioned 
(Docket  4300)  had  it  not  been  for  the  fact  that  they  were  led  to 
believe  that  the  carrier  would  grant  an  increase  in  pay  January  1, 
1925;  that  the  increase  failed  to  materialize;  and  that  the  carrier 
on  January  26,  1925,  assigned  as  a reason  that  it  had  given  to  all  its 
employees  who  had  been  in  the  service  one  year  or  more  a bonus  of 
5 per  cent  of  the  pay-roll  earnings  for  the  first  10  months  of  the 
year  1924. 

The  representative  of  the  employees  further  stated  that  when  the 
receiverships  started  the  carrier  was  in  a badly  run-down  condition 
in  every  respect,  and  that  to-day  conditions  are  just  the  opposite — 
equipment,  roadbed,  bridges,  and  buildings  are  in  first-class  condi- 
tion in  every  respect,  and  it  is  apparently  a prosperous  property. 
The  attention  of  the  board  is  also  directed  to  Decision  No.  2887,  in 
which  it  was  stated  many  of  the  carriers  therein  were  in  far  worse 
condition  from  a financial  standpoint  than  the  Columbus  & Green- 
ville Railway  Co.,  some  of  them  being  in  the  hands  of  receivers. 
Therefore,  on  the  basis  of  the  evidence  offered  in  this  docket,  it  being 
similar  to  Docket  4300,  the  employees  request  that  Decision  No.  2887, 
as  a just  decision,  should  be  made  applicable  to  them  February  1, 
1925.' 

The  representative  of  the  carrier  stated  that  the  stockholders  and 
directors  are  all  resident  citizens  of  Mississippi  and  own  property 
along  the  line  of  road,  and  that  their  incentive  to  buy  and  operate 
the  railroad  was  not  that  they  might  make  money  out  of  it  but  that 
they  might  thereby  prevent  a loss  in  the  value  of  farm  and  city  prop- 
erty situated  along  the  line. 

It  was  also  stated  that  the  carrier  had  never  earned  enough  to  pay 
operating  expenses,  except  about  two  years  in  the  forty-odd  years  of 
its  life,  that  being  due  to  the  fact  that  it  was  an  unfinished  product 
and  also  because  it  traverses  a sparsely  settled  country  with  practi- 
cally no  industries  along  its  line  and  dependent  solely  upon  the  one 
crop,  cotton.  The  carrier  passed  through  several  receiverships,  re- 
organized, and  changed  its  name  several  times  until  June,  1921, 
when  it  again  went  into  receivership  at  the  instance  of  unsecured 
creditors  to  the  amount  of  nearly  $2,000,000. 

The  representatives  of  the  carrier  further  stated  that  the  State  of 
Mississippi  recognizes  its  predicament  and  only  assesses  it  for  taxes 
on  a valuation  of  $1,000  per  mile,  whereas  all  other  carriers  in  the 
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State  are  assessed  for  taxes  on  a valuation  of  from  $20,000  to  $25,000 
per  mile. 

It  is  the  position  of  the  carrier  that  forces  have  been  reduced  and 
consolidated  and  every  economy  practiced,  but  that  its  financial  con- 
dition will  not  warrant  an  increase  in  rates  of  pay  of  conductors  and 
trainmen  whose  present  rates  are  in  excess  of  those  of  some  other 
larger  roads  in  contiguous  territory  and  the  same  as  class  1 roads 
less  the  approximate  5 per  cent  increase  recently  made. 

Decision. — The  evidence  offered  in  this  case  does  not  justify  an  in- 
crease in  present  rates  of  pay.  The  request  of  the  employees  is 
therefore  denied. 


DECISION  NO.  3880.— DOCKET  4375 
Chicago,  III.,  July  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Protest  of  employees  against  bulletin  No.  7,  vehicle  de- 
partment, New  Orleans,  La.,  not  giving  hours  of  positions  bul- 
letined. 

Statement. — On  March  22,  1924,  the  American  Railway  Express 
Co.  posted  a bulletin  in  its  New  Orleans  office,  designated  as  bulletin 
No.  7,  advertising  positions,  which  reads  as  follows : 


Chauffeur,  5.20  p.  m $130. 16 

Driver,  8.30  p.  m 125. 16 


The  employees  protested  the  posting  of  this  bulletin,  contending 
that  the  information  given  was  not  sufficient  to  permit  anyone  to  bid 
intelligently  on  the  position,  as  the  hours  of  service  were  not  therein 
specified.  In  support  of  their  contention  the  employees  cite  their 
rule  10,  which  reads  as  follows : 

Rule  10.  Bulletin. — New  positions  or  vacancies  will  be  promptly  bulletined 
in  agreed-upon  places  accessible  to  all  employees  affected,  for  a period  of  10 
days  in  the  districts  where  they  occur ; bulletin  to  show  location,  title,  de- 
scription of  position,  and  rate  of  pay.  Employees  desiring  such  positions  will 
file  their  applications  with  the  designated  official  within  that  time,  and  an 
assignment  will  be  made  within  10  days  thereafter ; the  name  of  the  success- 
ful applicant  will,  immediately  thereafter,  be  posted  for  a period  of  5 days 
where  the  position  was  bulletined. 

The  employees  state  that  they  are  placing  no  additional  burden  on 
the  carrier  in  this  request,  but  ask  that  sufficient  information  be 
given  to  enable  them  to  benefit  by  their  seniority. 

The  carrier  contends  that  no  reason  was  brought  forward  for 
showing  additional  information  and  argues  that  the  controversy  was 
started  through  the  local  president  at  New  Orleans  assuming  that 
these  positions  were  intermittent  service.  It  argues  that  no  dispute 
exists  between  the  carrier  and  any  of  its  employees  with  respect  to 
this  bulletin  and  that,  therefore,  under  the  transportation  act,  1920, 
there  is  nothing  for  the  board  to  pass  upon. 

Decision  No.  2058  (IV,  R.  L.  B.  794),  issued  on  December  12, 
1923,  involves  the  matter  of  information  to  be  shown  on  bulletins. 
The  decision  in  that  case  reads  as  follows : 

The  Railroad  Labor  Board  decides  that  the  phrase  “ description 
of  position  ” in  rule  10  requires  the  carrier  to  show  the  hours  of  serv- 
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ice  in  the  bulletin.  The  position  of  the  employees  is  therefore  sus- 
tained. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3881.— DOCKET  4437 

Chicago,  III.,  July  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Expres® 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Does  the  position  of  wagon  supervisor,  EvansvilLe, 
Ind.,  come  within  the  scope  of  the  agreement  between  the  parties  fc© 
this  dispute? 

Decision. — In  view  of  the  misunderstanding  as  to  the  agreement 
reached  in  joint  conference  on  March  2,  1922,  this  dispute  is  re- 
manded for  further  negotiation  under  the  provisions  of  the  scof« 
rule  of  the  agreement.  In  event  satisfactory  adjustment  is  nast 
reached  and  it  is  necessary  to  resubmit  the  dispute  to  the  Railroadl 
Labor  Board,  full  information  as  to  the  duties  and  responsibilities 
of  the  position  should  be  furnished. 


DECISION  NO.  3882.— DOCKET  4550 

Chicago,  III.,  July  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  employees  that  position  vacated  by  Georgs* 
Cole  at  Thirteenth  and  Canal  Streets,  Chicago,  111.,  and  assigned  t® 
J.  J.  Curran  should  have  been  bulletined  in  accordance  with  rule  1$ 
of  the  agreement. 

Statement. — Messrs.  Cole  and  Curran  are  employed  in  the  valea© 
department  of  the  carrier  at  Thirteenth  and  Canal  Streets,  Chicago 
On  August  11,  1924,  the  starting  time  of  Mr.  Cole’s  position  wats 
changed  from  7 a.  m.  to  9 a.  m.,  and  under  rule  18  of  the  working* 
agreement  he  exercised  his  seniority  over  Mr  Curran,  a junior  em- 
ployee. The  carrier  did  not  bulletin  the  position  vacated  by  Mr- 
Cole,  but  assigned  Mr.  Curran  to  it. 

The  employees  contend  that  the  position  left  by  Mr.  Cole  shouM 
have  been  bulletined  as  vacant  under  rule  10  of  the  agreement. 

The  carrier  states  that  no  grievance  has  been  presented  by  annr 
employee,  and  therefore  no  dispute  exists ; that  neither  Mr.  Cole  mm* 
Mr.  Curran  presented  any  grievance,  and  there  is  no  evidence 
dissatisfaction  on  the  part  of  any  other  employee. 

The  carrier  requests  that  the  board  decline  to  assume  jurisdiction® 
of  this  dispute  on  the  ground  that  no  dispute  exists.  It  states  thaft 
it  is  willing  to  deal  with  and  dispose  of,  amicably,  if  possible,  angr 
dispute  arising  between  it  and  its  employees.  It  contends  that  b*©- 
fore  the  Railroad  Labor  Board  assumes  jurisdiction  of  any  dispute 
there  should  be  evidence  that  a bona  fide  dispute  exists. 

Decision. — Claim  of  the  employees  is  sustained. 
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DECISION  NO.  3883.— DOCKET  4487 

Chicago,  III.,  July  28,  1925 

lSorfherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Paul  Union  Depot  Co. 

Question. — Claim  of  the  employees  for  restoration  of  rate  of  pay 
©£  $4.98  a day  on  position  No.  4,  baggage  foreman. 

Statement. — Prior  to  August  1,  1924,  there  were  two  night  posi- 
tions maintained  by  the  carrier  at  St.  Paul,  Minn.,  one  desig- 
nated as  “ position  No.  2 ” and  classified  “ inside  baggage  foreman  ” 
amd  the  other  designated  “ position  No.  4 ” and  classified  “ outside 
fe&ggage  foreman.”  Position  No.  2 was  rated  at  $4.86  a day,  while 
position  No.  4 was  rated  at  $4.98  a day.  Position  No.  4 was  bulle- 
tined on  August  21,  1924,  and  was  bid  in  by  A.  H.  Parker,  who 
IWrmerly  held  position  No.  2.  Position  No.  2 was  bulletined  on 
September  3,  1924,  and  was  bid  in  by  W.  B.  Shanno,  who  formerly 
teld  position  No.  4.  With  the  transfer  of  the  incumbents  of  these 
positions,  however,  the  carrier  transferred  the  rates  of  pay;  the 
Kate  of  $4.98  was  applied  to  position  No.  2,  while  the  rate  of  $4.86 
was  applied  to  position  No.  4. 

The  employees  protested  to  the  management  against  this  trans- 
fer of  rates  of  pay  from  one  position  to  another,  but  their  objection 
was  overruled.  It  is  the  contention  of  the  employees  that  rule  20 
od  their  working  agreement  does  not  permit  the  carrier  to  reduce 
ifei  rates  of  pay  of  any  position  except  through  negotiations  with 
flaeir  representatives.  They  claim  that  the  action  of  the  carrier 
mi  this  case  is  in  violation  of  rule  57. 

The  carrier  states  that  the  transfer  of  the  incumbents  of  these 
positions  from  one  to  another  was  due  to  the  fact  that  one  of  them 
was  not  qualified  to  efficiently  perform  the  work  to  which  he  was 
afcssigned  and  that  the  transfer  was  made  in  the  interest  of  the  em- 
plfoyees  involved,  as  well  as  in  that  of  efficient  operation.  It  argues 
th. at  it  is  within  its  rights  in  taking  this  action,  the  assertion  being 
made  that  it  first  applied  rule  20,  which  created  new  positions, 
asmd  then  applied  rule  10,  which  provides  for  the  bulletining  of 
mew  positions.  It  claims  that  it  did  not  violate  rule  57  as  charged 
fey  the  employees ; further,  that  rules  20  and  58  are  strictly  applic- 
able to  the  change,  and  that  the  assignment  of  men  as  the  result  of 
S3&me  is  proper. 

The  rules  cited  by  both  the  carrier  and  the  employees  in  support 
gT  their  contentions  are  quoted  below : 

HBule  10.  Bulletins. — All  new  positions  or  vacancies  will  be  promptly  bul- 
letined in  agreed-upon  places  accessible  to  all  employees  affected  for  a period 
a£  three  days,  bulletin  to  show  location,  title,  hours  of  service,  and  rate  of 
Employees  desiring  such  positions  will  file  their  applications  with  the 
rfesignated  official  within  that  time,  and  an  assignment  will  be  made  within 
gs?e  xlays  thereafter,  or  as  soon  as  practicable. 

aRule  20.  Change  in  rates. — Except  when  changes  in  rates  result  from  ne- 
ssfitiations  for  adjustments  of  a general  character,  the  changing  of  a rate 
i»f  ;any  position  shall  constitute  a new  position. 

Hule  29.  Ch'ievances. — An  employee  who  considers  himself  otherwise  un- 
Jutstly  treated,  shall  have  the  same  right  of  hearing  and  appeal  as  provided 
ariaeve,  if  written  request  is  made  to  his  immediate  superior  within  seven 
dbays  of  the  cause  of  complaint. 

56122—26 78 
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Rule  57.  Rating  positions. — Positions  (not  employees)  shall  be  rated  and 
the  transfer  of  rates  from  one  position  to  another  shall  not  be  permitted. 

Rule  58.  New  positions. — The  wages  for  new  positions  shall  be  in  con- 
formity with  the  wages  for  positions  of  similar  kind,  or  class,  in  the  seniority 
departments  where  created. 

Decisions  Claim  of  the  employees  is  sustained. 


DECISION  NO.  3884.— DOCKET  4568 

Chicago,  III.,  July  28,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Terminal  Railroad  Association  of  St.  Louis 

Question. — Claim  for  punitive  overtime  rates  for  service  per- 
formed on  holidays  under  rule  51  of  agreement. 

Statement. — In  May,  1923,  representatives  of  the  Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express  and  Sta- 
tion Employees  and  of  the  Terminal  Railroad  Association  of  St. 
Louis  agreed  to  include  in  their  schedule  as  rule  51  the  Sunday  and 
holiday  rule  of  Decision  No.  1621  (IY,  R.  L.  B.  116),  with  an  addi- 
tional paragraph  providing  for  the  exclusion  of  certain  watchmen,, 
ice  clerks,  and  office  girls ; also  exclusion  of  certain  employees  in  the 
baggage  and  mail  departments  during  rush  season,  December  15  to 
December  25,  inclusive. 

The  employees  contend  that  employees  required  to  perform  service 
on  the  seven  holidays  named  in  rule  51  of  agreement  are  entitled  to 
punitive  overtime  rates  from  June  1,  1923,  in  accordance  with  inter- 
pretation No.  1 to  Decision  No.  1621  (Y,  R.  L.  B.  915). 

The  carrier  contends  that  at  the  time  the  Railroad  Labor  Board’s 
Sunday  and  holiday  rule  was  included  in  the  local  agreement  an 
understanding  was  had  that  the  rule  was  to  provide  only  one  day 
of  rest  in  seven,  and  that  it  was  not  the  understanding  of  the  carrier 
that  the  rule  required  payment  of  punitive  overtime  on  the  seven 
holidays. 

Decision. — Basing  its  decision  on  the  language  of  rule  51,  which 
is  identical  to  rule  64,  Article  YIII  of  Decision  No.  1621,  the  Rail- 
road Labor  Board  decides  that  under  this  rule  employees  required 
to  work  on  the  specified  holidays  shall,  effective  June  1,  1923,  be 
paid  at  the  rate  of  time  and  one-half  for  such  service. 


DECISION  NO.  3885.— DOCKET  4859 

Chicago,  III.,  July  28,  1925 

Brotherhood  Railroad  Signalmen  of  America  v.  Great  Northern  Railway  Co* 

Question. — Protest  of  the  Brotherhood  Railroad  Signalmen  of 
America  regarding  alleged  violation  of  agreement  of  July  1,  1921* 
in  the  carrier’s  failure  to  confer  with  respect  to  proposed  wage 
increase. 

Statement. — The  organizations  involved  in  this  controversy  are 
the  Brotherhood  Railroad  Signalmen  of  America,  hereinafter  re- 
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ferred  to  as  the  brotherhood,  and  the  Associated  Organizations  of 
Shop  Craft  Employees,  Great  Northern  Railway,  hereinafter  re- 
ferred to  as  the  association. 

Effective  July  1,  1921,  this  carrier  and  the  brotherhood  entered 
into  an  agreement  of  rules  governing  working  conditions.  Section 
5,  Article  VII,  of  this  agreement  reads  as  follows : 

(a)  The  rules  of  this  agreement  shall  supersede  and  be  substituted  for  the 
rules  of  existing  agreements  and  become  effective  July  1,  1921.  They  shall 
remain  in  full  force  and  effect  until  superseded  or  amended  as  herein  provided. 
They  shall  be  printed  by  the  railroad  and  each  employee  affected  thereby  shall 
be  provided  with  a copy. 

(&)  Should  either  the  railway  or  the  organization  desire  to  revise  these 
rules  a written  statement  containing  the  proposed  changes  shall  be  given,  and 
conference  held  within  30  days  to  arrange  details  necessary  to  negotiate  to  a 
conclusion. 

(c)  Pending  decisions  of  the  United  States  Railroad  Labor  Board  or  other 
proper  authority  on  a disputed  question  regarding  an  alteration  or  amendment 
to  these  rules,  the  affected  rule  or  rules  of  this  agreement  shall  govern. 

On  March  18,  1925,  the  general  chairman  of  the  brotherhood  com- 
mittee requested  a conference  for  the  purpose  of  negotiating  a new 
wage  agreement.  On  March  30,  1925,  the  authorized  representative 
of  the  carrier  replied  to  this  request,  stating  that  he  was  engaged 
with  one  committee  and  that  there  were  four  other  committees  wait- 
ing, and  could  not  say  just  when  he  could  meet  the  committee  repre- 
senting the  signalmen;  and  requested  the  general  chairman  of  the 
brotherhood  committee  to  submit  a statement  of  the  proposed 
changes.  On  April  18  the  general  chairman  submitted  a statement 
of  the  proposed  changes  and  urged  that  a date  for  the  conference  be 
set  promptly.  No  reply  was  received  by  the  brotherhood  to  the 
letter  of  April  18,  and  on  May  4,  1925,  the  general  chairman,  accom- 
panied by  a national  officer,  called  upon  the  authorized  representative 
of  the  carrier  for  the  purpose  of  fixing  a date  for  the  conference.  It 
is  stated  that  the  carrier’s  representative  agreed  to  write  the  general 
chairman  not  later  than  May  20,  but  failed  to  do  so.  On  June  9, 
1925,  the  carrier  addressed  the  general  chairman  of  the  brotherhood 
committee  as  follows: 

Referring  to  your  wire  of  June  6 regarding  date  for  meeting  your  committee : 

I am  advised  that  more  than  51  per  cent  of  the  employees  in  the  signal 
department  have  joined  the  Shop  Crafts  Association,  Great  Northern  Railway. 
I have  therefore  set  a date  to  meet  the  committee  selected  by  the  new 
association. 

It  is  stated  that  this  letter  was  not  received  by  the  general  chair- 
man until  June  22.  No  communications  were  addressed  to  the 
brotherhood  by  the  carrier  subsequent  to  the  letter  of  April  18  until 
the  letter  of  June  9,  above  quoted.  On  June  20,  1925,  the  brother- 
hood made  ex  parte  submission  to  the  Railroad  Labor  Board  request- 
ing that  the  carrier  be  required  to  comply  with  the  provisions  of  the 
agreement  and  meet  its  committee  on  the  pending  wage  question. 

The  carrier  and  the  association  request  that  an  election  by  secret 
ballot  be  conducted  to  determine  who  shall  represent  the  signal 
department  employees.  This  proposal  was  not  made  until  the  dis- 
pute was  brought  to  the  board  and  was  not  made  to  the  brother- 
hood by  either  the  association  or  the  carrier.  It  appears  that  there 
are  124  employees  engaged  in  maintenance  work,  and  229  in  con- 
struction work  in  the  signal  department.  Of  this  number  the  asso- 
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ciation  claimed  that  93  employees  had  authorized  it  to  represent 
them  in  negotiations  with  the  carrier,  and  the  brotherhood  claims 
to  hold  authorizations  from  172  employees. 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  carrier 
in  its  handling  of  this  matter  has  disregarded  the  agreement  of  July 
1,  1921,  and  the  provisions  of  the  transportation  act,  1920 ; it  entered 
into  an  agreement  with  its  employees  containing  the  above-quoted 
rule  providing  the  manner  in  which  the  agreement  should  be  revised, 
and  while  presumably  considering  a request  for  an  increase  in  wages 
from  the  organization  party  to  the  agreement,  it  proceeded  to  set 
a date  for  conference  on  the  same  question  with  another  organization 
without  conferring  or  notifying  the  organization  party  to  the  agree- 
ment. 

In  the  circumstances  no  conclusion  other  than  that  expressed  in 
the  first  paragraph  of  this  opinion  can  be  reached.  However,  the 
evidence  indicates  tha.t  there  is  some  doubt  as  to  whom  the  employees 
desire  to  represent  them,  and  this  question  should  be  settled  prior 
to  the  conducting  of  wage  negotiations.  In  previous  decisions  the 
board  has  expressed  the  opinion  that  whenever  a dispute  exists  as 
to  representation  and  a showing  is  made  sufficient  to  create  the  pre- 
sumption that  a substantial  number  of  employees  desire  a change, 
the  question  should  be  settled  by  an  election  by  secret  ballot. 

Decision. — An  election  by  secret  ballot  in  accordance  with  the  pro- 
visions of  Decisions  Nos.  218  (II,  R.  L.  B.  207)  and  220  (II,  R.  L. 
B.  216)  and  addenda  thereto  (II,  R.  L.  B.  566),  without  coercion 
by  either  party,  shall  be  conducted  to  determine  who  shall  be  the 
authorized  representatives  of  the  employees  of  the  signal  depart- 
ment of  the  Great  Northern  Railway  Co.  Employees  specified  in 
sections  1,  2,  3,  and  4,  Article  IX,  of  Decision  No.  2 (I,  R.  L.  B.  13) 
shall  be  permitted  to  participate  in  the  election. 

The  carrier  shall  refrain  from  entering  into  agreement  or  wage 
negotiations  until  the  question  of  representation  has  been  settled  in 
accordance  with  this  decision. 

A conference  shall  be  held  on  or  before  August  15,  1925,  between 
all  parties  at  interest  for  the  purpose  of  arranging  the  details  of  the 
election,  and  the  Railroad  Labor  Board  shall  be  informed  of  the 
result  when  the  election  is  completed.  Any  dispute  arising  as  to 
the  manner  of  conducting  the  election  shall  be  referred  to  the  board 
for  decision. 


DECISION  NO.  3886. — DOCKET  1900  ET  AL. 

Chicago , III.,  July  31,  1925 

Chicago,  Indianapolis  & Louisville  Railway  Co.  et  al.  v.  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen  et  al. 

Subject. — Disposition  of  applications  for  decision  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreement 
between  the  parties  interested  settlements  have  been  reached,  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  applications  for 
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decision  have  been  received  in  the  following  cases,  which  are  indi- 
cated by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein : 

Chicago,  Indianapolis  & Louisville  Railway  Co. — Brotherhood  of  Locomo- 
tive Firemen  and  Enginemen,  Brotherhood  of  Locomotive  Engineers:  Docket 
1900. 

El  Paso  & Southwestern  System — Order  of  Railroad  Telegraphers : Docket 
3357. 

Gulf  & Ship  Island  Railroad  Co. — Order  of  Railway  Conductors:  Dockets 
1300,  1900. 

Kansas  City  Terminal  Railway  Co. — Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees : Docket  3359. 

Memphis  Union  Station  Co. — Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen, Brotherhood  of  Locomotive  Engineers : Docket  1300. 

Northern  Pacific  Railway  Co.— -Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees:  Docket  4607. 

Peoria  & Pekin  Union  Railway  Co. — Brotherhood  of  Locomotive  Firemen 
and  Enginemen,  Brotherhood  of  Locomotive  Engineers : Dockets  1300,  1900. 

St.  Louis,  Brownsville  & Mexico  Railway  Co. — Brotherhood  of  Locomotive 
Firemen  and  Enginemen,  Brotherhood  of  Locomotive  Engineers : Docket  1900. 

Southern  Pacific  Lines  in  Texas  and  Louisiana ; Galveston,  Harrisburg  & 
San  Antonio  Railway  Co. ; Houston  & Shreveport  Railroad  Co. ; Houston  & 
Texas  Central  Railroad  Co. ; Houston  East  & West  Texas  Railway  Co. ; Iberia 
& Vermillion  Railroad  Co. ; Louisiana  Western  Railroad  Co. ; Morgan’s  Louis- 
iana & Texas  Railroad  & Steamship  Co. ; Texas  & New  Orleans  Railroad  Co. — 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  Brotherhood  of  Loco- 
motive Engineers : Dockets  1300,  1900. 

Decision. — The  requests  for  withdrawal  are  granted,  and  the  files 
in  these  cases  are  hereby  closed. 


DECISION  NO.  3887.— DOCKET  4824  ET  AL. 

Chicago,  III.,  September  30,  1925 

Chicago,  Burlington  & Quincy  Railroad  Co.  et  al.  v.  Switchmen’s  Union  of 

North  America  et  al. 

Subject. — Disposition  of  applications  for  decision  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreement 
between  the  parties  interested  settlements  have  been  reached  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  applications  for 
decision  have  been  received  in  the  following  cases,  which  are  indi- 
cated by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein : 

Chicago,  Burlington  & Quincy  Railroad  Co. — Switchmen’s  Union  of  North 
America : Docket  4824. 

Denver  & Rio  Grande  Western  Railroad  System — Order  of  Railroad  Teleg- 
raphers : Docket  4703. 

Great  Northern  Railway  Co. — Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees:  Dockets  4614, 
4668,  4672,  4676. 

New  York,  New  Haven  & Hartford  Railroad  Co. — United  Brotherhood  of 
Maintenance  of  Way  Employees  and  Railway  Shop  Laborers : Docket  4510. 

Pittsburgh  & Lake  Erie  Railroad  Co.,  Lake  Erie  & Eastern  Railroad  Co. — 
Railway  Employees’  Department  (A.  F.  of  L.)  Federated  Shop  Crafts:  Docket 
1890. 
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Southern  Pacific  Co.  (Pacific  System) — Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees : Docket  4718. 

Decision. — The  requests  for  withdrawal  are  granted,  and  the  files 
in  these  cases  are  hereby  closed. 


DECISION  NO.  3888.— DOCKET  4766 

Chicago , III.,  October  9,  1925 

Order  of  Railroad  Telegraphers  v.  Terminal  Railroad  Association  of  St.  Louis 

Question. — Joint  submission  in  dispute  arising  out  of  the  request 
of  the  employees  for  the  adoption  of  the  rule  providing  for  one 
regular  relief  day  each  week,  without  loss  of  compensation,  for 
employees  working  positions  necessary  to  the  continuous  operation 
of  the  railroad. 

Statement — In  Decision  No.  2434  (V,  R.  L.  B.  449)  in  a dispute 
between  this  carrier  and  organization  as  to  just  and  reasonable  rates 
of  pay  and  rules  governing  working  conditions,  the  Railroad  Labor 
Board  decided  as  follows  with  respect  to  the  question  of  vacations 
with  pay : 

In  the  opinion  of  the  Railroad  Labor  Board  the  question  of  vacations  with 
pay  is  one  which  should  be  left  at  this  time  to  the  carrier  and  its  employees 
for  the  adoption  of  such  rule  as  may  be  mutually  agreed  upon. 

Pursuant  to  this  decision,  conference  was  held  between  the  parties 
with  respect  to  the  vacation  question,  and  as  no  agreement  was 
reached  the  question  was  again  submitted  to  the  board  for  decision. 

In  Decision  No.  3198  (YI,  R.  L.  B.  545)  rendered  March  25,  1925, 
the  board  reaffirmed  Decision  No.  2434  with  respect  to  the  allowance 
of  vacations,  and  in  that  decision  commented  as  follows: 

While  the  question  of  relief  days  is  not  directly  made  one  of  the  questions 
at  issue  in  the  case  presented  for  decision,  yet  the  hearing  and  the  evidence 
in  this  case  shows  that  all  or  a part  of  the  employees  in  question  are  being 
worked  without  any  relief  days  and  without  any  schedule  agreement  pro- 
viding for  relief  days,  either  with  or  without  pay.  Therefore,  the  board  rec- 
ommends that  the  parties  to  this  dispute  shall  promptly  meet  for  the  purpose 
of  negotiating  a rule  that  will  provide  for  relief  days,  and,  failing  to  so  agree, 
this  dispute  shall  promptly  be  submitted  to  the  board  for  an  immediate 
decision. 

The  parties  conferred  and  negotiated  with  respect  to  a rule  pro- 
viding for  relief  days,  the  employees  requesting  the  adoption  of  a 
rule  providing  for  a relief  day  each  week  without  loss  of  com- 
pensation. 

The  carrier  declined  this  request  and  proposed  the  adoption  of 
a rule  providing  a day  off  each  week,  but  not  with  compensation 
therefor. 

The  proposal  was  not  accepted  by  the  employees  and  the  dispute 
was  submitted  to  the  Railroad  Labor  Board  for  decision.  The 
employees  are  requesting  the  adoption  of  the  rule  submitted  to 
the  carrier.  Both  parties  made  full  presentation  in  the  support 
of  their  respective  positions. 
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Opinion. — Evidence  submitted  shows  that  similar  employees  in 
terminals  which  may  be  considered  comparable  to  St.  Louis  have 
been,  by  agreement  between  the  carriers  and  employees,  granted  one 
regular  relief  day  every  two  weeks  without  loss  of  compensation. 

Decision. — Effective  October  4,  1925,  the  following  rule  shall 
be  incorporated  in  the  agreement  between  the  carrier  and  organi- 
zation party  to  this  dispute : 

Employees  working  positions  necessary  to  the  continuous  operation  of 
the  carrier  will  be  assigned  one  regular  day  off  duty  every  two  weeks, 
Sunday  if  possible,  without  loss  of  compensation,  and  if  such  employees  are 
required  to  work  on  their  regular  relief  day,  they  will  be  compensated  for 
an  additional  day  at  the  rate  of  time  and  one-half. 


DECISION  NO.  3889.— DOCKET  4992 

Chicago,  III.,  October  21,  1925 

Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  v.  Western  Maryland  Railway  Co. 

Question. — The  dispute  in  this  docket  involves  (1)  a request  of 
the  employees  for  an  increase  in  rates  of  pay,  (2)  a request  of 
the  carrier  for  revision  of  rules,  and  (3)  the  dismissal  of  employees 
for  failing  to  comply  with  company  bulletin  No.  54. 

Statement. — On  October  15,  1925,  the  Railroad  Labor  Board  ad- 
vised the  interested  parties  that  it  had  received  information  that 
a number  of  questions  were  in  dispute  and  that  failure  to  reach 
mutual  agreement  threatened  an  interruption  of  commerce,  and 
that  therefore  it  had  assumed  jurisdiction  under  section  307  of  the 
transportation  act,  1920.  Both  sides  were  cited  to  appear  and 
did  appear  at  a hearing  held  before  the  board  on  October  19,  1925. 

The  engineers  and  firemen  employed  by  the  Western  Maryland 
Railway  Co.  went  out  on  a strike  at  6 a.  m.,  October  15,  1925. 

Evidence  submitted  at  the  hearing  by  the  employees’  representa- 
tives covered  in  detail  their  request  for  an  increase  in  rates  of  pay. 

The  employees  also  request,  in  answer  to  the  carrier’s  request  for 
changes  in  certain  rules  which  have  been  submitted  in  detail,  that 
no  changes  be  made  by  the  board  in  rules  now  in  effect  until  the 
employees  have  been  given  an  opportunity  to  prepare  and  submit 
changes  which  they  desire  considered,  or  that  the  question  of  changes 
in  rules  be  remanded  for  further  conference  and  negotiation. 

The  employees  further  request  full  restoration  to  service  and 
to  all  rights  for  all  men  who  have  been  dismissed  from  the  service 
during  the  recent  negotiations  relating  to  rules  and  rates  of  pay, 
and  who  were  employed  as  engineers,  firemen,  hostlers,  or  hostler 
helpers,  and  for  those  whose  dismissal  was  brought  about  by  their 
refusal  to  comply  with  what  is  known  as  “ Bulletin  No.  54,”  wherein 
the  carrier  required  the  employees  to  sign  up  to  work  under  an 
agreement  proposed  by  the  carrier,  carrying  with  it  the  stipula- 
tion that  they  must  agree  to  continue  working  and  not  withdraw 
from  the  service.  The  employees  suggest  that  special  restorations 
be  made  without  prejudice  to  any  of  them,  especially  to  those  who 
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have  been  selected  and  elected  to  serve  their  membership  as  chair- 
men, the  restoration  of  conditions  as  they  existed  October  2,  1925*. 
to  be  fully  restored. 

Bulletin  No.  54,  above  referred  to,  is  dated  October  12,  1925,  and! 
reads  in  part,  as  shown  in  the  following  quotation  from  the  em- 
ployees’ submission: 

Rates  of  pay  for  engineers  and  firemen,  including  revised  rules  governing: 
working  conditions,  will  be  effective  October  16,  1925.  All  engineers  and  fira- 
men  who  desire  to  remain  in  the  service  after  October  16  will,  prior  to  thafc 
time,  call  at  one  of  the  following  designated  offices  and  signify  their  willingness 
to  remain  in  the  service  and  work  under  rates  of  pay  and  the  rules  and  word- 
ing conditions  as  on  file  at  the  office  designated  above. 

The  employees  testify  that  men  were  being  discharged  for  failure 
to  sign  the  individual  agreement  referred  to  in  bulletin  No.  54  before* 
the  strike  order  was  issued,  and  that  36  men  were  so  discharged  adfc 
Cumberland,  Md. 

The  representatives  of  the  carrier  contend  that  the  case  should  be 
dismissed  on  the  ground  that  the  Railroad  Labor  Board  is  without 
jurisdiction,  for  the  reason  that  the  employees,  being  on  strike,  hav** 
therefore  failed  to  comply  with  the  rules  and  decisions  of  the  board 
and  have  by  their  own  action  under  such  rules  and  decisions  withr- 
drawn  from  the  board  any  jurisdiction  of  the  alleged  disputes  whicin 
the  board  might  otherwise  have ; that  there  is  no  longer  any  dispute 
between  the  carrier  and  the  organizations  named  as  parties  to  this 
case,  or  its  former  employees,  the  strikers;  and,  further,  that  th«s 
transportation  act  only  confers  jurisdiction  on  the  board  to  inter- 
vene in  disputes  between  carriers  and  their  employees,  and  that  th^ 
men  having  voluntarily  withdrawn  from  the  service  of  the  carries* 
and  many  of  their  places  having  been  filled  by  new  employees,  are  ns* 
longer  employees  of  the  carrier,  but  ex-employees. 

The  Railroad  Labor  Board  does  not  deem  it  necessary  to  here 
recite  the  history  of  this  dispute  other  than  to  say  that,  so  far  as  it 
relates  to  the  question  of  rates  of  pay  and  rules  governing  working: 
conditions,  it  originated  in  the  fall  of  the  year  1923  and  has  been  the 
subject  of  numerous  conferences  and  negotiations  since  that  time. 

Opinion. — The  unfortunate  situation  on  this  carrier  is  one  thatt 
should  and  could  have  been  avoided.  There  were  no  insuperable 
difficulties  inherent  in  the  questions  of  rates  of  pay  and  working; 
rules  embraced  in  the  negotiations  between  the  parties. 

At  an  earlier  stage  of  the  negotiations  the  carrier  offered  to  bring 
the  disputed  questions  before  the  Railroad  Labor  Board,  but  tfc 
organizations  declined.  After  the  strike  was  ordered  the  employees; 
offered  to  restore  the  status  quo  and  submit  ail  questions  to  the  boardL 
The  carrier  inf erenti  ally  agreed,  but  qualified  its  assent  by  the  state- 
ment that  any  adjustments  made  would  have  to  preserve  the  rights; 
of  the  newly  employed  men  and  the  old  men  who  had  remained  in 
the  service. 

At  the  threshold  of  the  hearing  the  carrier  moved  to  dismiss  the* 
case  on  the  ground  that  the  men  represented  by  the  two  organizations 
were  no  longer  employees  of  the  carrier,  and  that  therefore  the  board 
had  no  jurisdiction  over  them. 
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It  is  evident,  however,  in  this  case  that  the  organizations  represent 
three  groups  of  men ; first,  the  employees  who  were  discharged  by  the 
carrier  before  the  strike  order  was  issued ; second,  the  employees  who 
were  permitted  to  remain  in  the  service  by  virtue  of  their  signing 
individual  agreements;  and  third,  the  men  on  strike. 

As  to  the  two  classes  first  named,  the  board  is  clearly  of  the  opinion 
that  the  carrier’s  treatment  of  them  was  unjustifiable  and  a violation 
of  the  outstanding  agreement  under  which  they  were  working. 

The  carrier  submitted  to  the  men  an  individual  agreement  which 
involved  the  material  modification  and  revision  of  certain  of  their 
working  rules  in  conflict  with  their  outstanding  contract,  and  gave 
them  the  alternative  of  signing  this  agreement  or  being  discharged 
from  the  service.  Those  who  declined  to  sign  were  discharged  and 
those  who  signed  were  retained. 

The  board  does  not  by  any  means  question  the  right  and  duty  of  a 
carrier  to  make  energetic  preparations  to  meet  the  emergency  of  a 
strike  in  order  that  its  service  to  the  public  may  not  be  interrupted. 
Such  preparations,  however,  should  not  go  to  the  point  of  actually 
removing  men  from  their  engines  before  a strike  has  been  ordered 
merely  because  they  declined  to  agree  to  remain  in  the  service  in  case 
of  a strike  and  declined  to  make  individual  agreements  of  great 
importance  setting  aside  their  collective  agreement  with  the  carrier. 

It  is  recognized  by  the  experienced  and  seasoned  managements  of 
railroads  that  a strike  vote  does  not  necessarily  mean  a strike.  It  is 
practically  always  followed  by  further  negotiations.  It  justifies 
preparation  on  the  part  of  the  carrier,  but  does  not  justify  the  viola- 
tion of  collective  agreements  or  the  rights  of  individual  men  unless 
the  carrier  desires  to  be  placed  in  the  light  of  having  struck  first, 
so  to  speak. 

After  this  action  of  the  carrier  the  organizations  still  had  the 
right  to  come  to  the  board  with  their  grievances  before  striking. 
This,  under  the  circumstances,  they  seemed  not  to  have  deemed  ex- 
pedient. 

Under  the  circumstances  now  existing  it  would  be  futile  for  the 
board  to  undertake  to  decide  the  question  of  wages  and  rules  in- 
volved, because  the  new  question  of  seniority  that  has  arisen  would 
stand  in  the  way  of  the  acceptance  of  the  board’s  decision  by  either 
party. 

The  board  is  of  the  opinion  that  both  parties  erred  in  their 
activities  leading  up  to  the  present  condition,  and  that  both  should 
make  concessions  in  the  restoration  of  peace  on  the  carrier.  The 
carrier,  under  the  circumstances  disclosed,  should  strain  a point  to 
get  rid  of  the  new  question  of  seniority  in  some  way  consistent  with 
honorable  dealing. 

The  parties  having  restored  peaceful  conditions,  the  board  will 
give  further  hearing  in  regard  to  all  questions  of  rules  and  rates  of 
pay  in  dispute  and  will  hand  down  a prompt  decision. 

Decision. — In  view  of  the  foregoing  opinion,  the  Railroad  Labor 
Board  directs  that  the  parties  resume  conferences  as  to  the  restora- 
tion of  peaceful  conditions  on  the  carrier’s  property,  and  retains  the 
case  on  its  calendar  for  such  further  action  as  may  be  necessary. 
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DECISION  NO.  3890. — DOCKET  4881 

Chicago,  III.,  October  26,  1925 

American  Train  Dispatchers’  Association  v.  Texas  & Pacific  Railway  Co. 

Question. — Ex  parte  submission  from  the  employees  requesting 
a revision  of  certain  rules  governing  working  conditions  and  the 
incorporation  in  their  agreement  of  a vacation  rule. 

Statement. — On  July  13,  1925,  the  organization  party  hereto 
filed  with  the  Railroad  Labor  Board  an  ex  parte  submission  in  a 
controversy  between  this  carrier  and  its  train  dispatchers  regard- 
ing revision  of  certain  rules  contained  in  their  schedule  and  the 
addition  thereto  of  a rule  providing  for  vacations  with  pay.  The 
requested  revision  of  agreement  was  submitted  to  the  carrier  by 
the  general  chairman  on  May  8,  1925;  conferences  were  held  on 
June  11,  1925,  but  no  agreement  was  reached.  A copy  of  the  ex 
parte  submission  was  forwarded  to  the  carrier,  and  the  carrier’s 
response,  stating  its  objections  to  the  proposed  revision  of  the 
schedule,  was  received  by  the  board  on  July  27,  1925. 

This  dispute  was  set  for  hearing  before  the  board  on  October  16, 
1925.  Notice  of  hearing  was  dated  October  1,  1925.  On  October 
9,  1925,  the  carrier  sent  a communication  to  the  board  inclosing  a 
letter  dated  October  6,  1925,  addressed  to  the  general  superintend- 
ent of  the  carrier  and  signed  by  all  but  two  of  its  train  dispatchers, 
reading  as  follows: 

We,  the  undersigned  train  dispatchers,  after  mature  deliberation  and  con- 
sideration, are  convinced  that  we  are  in  fact  delegated  with  such  authority 
as  to  make  of  us  officers  and  realize  now  that  we  owe  our  allegiance  to  the 
Texas  & Pacific  Railway  Co.  rather  than  to  any  organization,  and  we  desire 
that  you  treat  with  us  on  this  basis. 

Please  be  advised  that  we  wish  to  abrogate  the  agreement  now  in  effect 
between  the  Texas  & Pacific  Railway  Co.  and  the  train  dispatchers  repre- 
sented by  the  American  Train  Dispatchers’  Association. 

We  hereby  withdraw  our  authorization  for  representation  by  the  American 
Train  Dispatchers’  Association  and  delegate  same  to  the  management  of  the 
Texas  & Pacific  Railway  Co. 

Further,  we  wish  it  understood  that  this  letter  was  drafted  and  signed 
by  us  without  solicitation  upon  the  part  of  the  management  of  the  Texas 
& Pacific  Railway  Co.,  and  that  the  purpose  of  this  document  is  to  advise  you 
our  sentiments  and  pledge  our  unqualified  allegiance  to  the  Texas  & Pacific 
Railway  Co.  and  its  interest. 

The  carrier  requested  that  in  view  of  the  petition  signed  by  its 
employees  on  October  6,  1925,  the  dispute  submitted  ex  parte  by 
the  organization  should  not  be  considered  at  the  hearing  of  October 
16.  This  request  was  overruled  and  hearing  was  held  in  regard  to 
the  requested  revision  of  rules,  with  the  understanding  that  the 
question  of  representation  would  be  disposed  of  prior  to  deciding 
the  dispute  regarding  the  rules. 

The  carrier  contends  that  in  view  of  the  petition  hereinbefore 
referred  to  the  organization  no  longer  represents  its  train  dispatchers 
and  the  dispute  should  be  dismissed. 

The  organization  contends  that  the  dispute  regarding  the  revi- 
sion of  rules  is  before  the  board  in  proper  form  and  should  be 
decided;  that  the  agreement  between  this  carrier  and  its  train  dis- 
patchers has  not  been  canceled  and  is  still  in  effect. 
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Opinion. — The  evidence  clearly  shows  that  there  is  a dispute 
regarding  the  wishes  of  the  train  dispatchers  with  this  carrier  as 
to  representation.  The  Railroad  Labor  Board  has  consistently 
held  that  the  proper  manner  of  deciding  such  disputes  was  by  elec- 
tion by  secret  ballot  in  accordance  with  the  method  prescribed  in 
Decisions  No.  218  (II,  R.  L.  B.  207)  and  No.  220  (II,  R.  L.  B.  216) 
and  addenda  thereto  and,  therefore,  directs  as  follows : 

Decision. — An  election  by  secret  ballot  without  intimidation  or 
coercion  by  either  party  shall  be  held  in  accordance  with  the  prin- 
ciples established  in  Decisions  Nos.  218  and  220  and  addenda  there- 
to to  determine  the  choice  of  the  majority  of  the  train  dispatchers 
employed  by  this  carrier  as  to  representation.  Conferences  shall  be 
held  on  or  before  November  10,  1925,  for  the  purpose  of  arranging 
the  details  incident  to  the  spreading,  counting,  tabulating,  and  re- 
porting of  the  results  of  the  election.  The  result  of  the  election 
shall  be  reported  to  the  Railroad  Labor  Board. 


DECISION  NO.  3891— DOCKET  4787 

Chicago,  III.,  October  27,  1925 

Railroad  Yardmasters  of  America  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Representation  of  general  yardmasters,  assistant  gen- 
eral yardmasters,  yardmasters,  assistant  yardmasters,  and  relief  yard- 
masters,  except  general  yardmasters  referred  to  in  Ex  parte  No.  72, 
issued  by  the  Interstate  Commerce  Commission. 

Statement. — A dispute  arose  between  the  Railroad  Yardmasters 
of  America  and  the  Southern  Pacific  Co.  (Pacific  System)  on  the 
question  of  representation  of  general  yardmasters,  assistant  general 
yardmasters,  yardmasters,  assistant  yardmasters,  and  relief  yard- 
masters,  which  was  submitted  to  the  Railroad  Labor  Board  ex  parte 
by  the  employees  on  April  1,  1925,  and  on  July  7,  1925,  the  board 
promulgated  Decision  No.  3818  (Docket  4787),  reading  as  follows: 

Decisio'n. — An  election  shall  be  conducted  by  secret  ballot,  without  coercion 
on  either  side,  in  accordance  with  the  principles  contained  in  Decisions  No. 
218  (II,  R.  L.  B.  207)  and  No.  220  (II,  R.  L.  B.  216)  and  addenda  thereto.  The 
ballots  shall  be  distributed,  collected,  counted,  and  tabulated,  and  the  result 
shall  determine  the  question  of  representation.  Ballots  shall  be  distributed 
to  all  general  yardmasters,  assistant  general  yardmasters,  yardmasters,  and 
assistant  yardmasters,  except  general  yardmasters  referred  to  in  Ex  parte 
No.  72,  Interstate  Commerce  Commission,  in  order  that  all  persons  in  this  class 
of  service  and  eligible  to  vote  may  express  their  wishes  in  the  matter  of 
representation. 

Conferences  shall  be  promptly  arranged  for  and  held  between  representatives 
of  the  Railroad  Yardmasters  of  America,  the  carrier,  and  any  other  interested 
organization  of  employees,  to  agree  on  the  details  of  the  election.  The  Rail- 
road Labor  Board  shall  be  informed  of  the  result  of  the  election  when  it  is 
completed.  (YI,  R.  L.  B.  1169.) 

A dispute  also  arose  between  the  Brotherhood  of  Railroad  Train- 
men and  the  Southern  Pacific  Co.  (Pacific  System)  on  the  question 
of  whether  the  carrier  was  within  its  rights  in  eliminating  from  its 
yard  agreement  with  that  organization  the  provisions  governing 
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yardmasters,  and  on  July  7,  1925,  the  board  promulgated  Decision 
No.  3817  (Docket  4705),  reading  as  follows: 

Decision. — Yes ; with  the  understanding  that  if  the  Brotherhood  of  Rail- 
road Trainmen  is  now  or  shall  be  hereafter  authorized  by  a majority  of  all 
general  yardmasters,  assistant  general  yardmasters,  yardmasters,  and  assist- 
ant yardmasters,  except  general  yardmasters  referred  to  in  Ex  parte  No.  72. 
Interstate  Commerce  Commission,  it  shall  be  entitled  to  negotiate  wages,  rules, 
and  working  conditions  covering  this  class.  (VI,  R.  L.  B.  1167.) 

On  receiving  Decision  No.  3817  the  Brotherhood  of  Railroad 
Trainmen  petitioned  the  yardmasters  to  grant  authority  to  that  or- 
ganization to  represent  them. 

Subsequent  to  the  rendition  of  Decision  No.  3818  a dispute  arose 
between  the  Railroad  Yardmasters  of  America  and  the  carrier  with 
respect  to  conducting  the  election  which  was  ordered  by  the  board  in 
that  decision,  and  on  September  1 and  2,  1925,  conferences  were  held 
between  the  representatives  of  that  organization  and  the  carrier,  at 
which  rules  were  formulated  to  govern  the  spreading  of  the  ballot. 
Representatives  of  the  Brotherhood  of  Railroad  Trainmen  were 
present  at  the  conferences  as  spectators,  they  having  refused  to  par- 
ticipate in  the  election  and  would  not  agree  to  permit  the  name  of 
their  organization  to  appear  on  the  ballot.  In  view  of  the  attitude 
of  the  Brotherhood  of  Railroad  Trainmen,  the  representatives  of  the 
carrier  and  the  Railroad  Yardmasters  of  America  requested  the 
board  to  advise  as  to  whether  or  not  the  name  of  the  Brotherhood 
of  Railroad  Trainmen  should  appear  on  the  ballot. 

The  complications  which  arose  since  the  issuance  of  Decision  No. 
3818  caused  the  board  to  order  that  another  hearing  be  conducted 
on  the  dispute  at  10  a.  m.,  October  6,  1925.  Representatives  of  the 
carrier  and  the  Railroad  Yardmasters  of  America  appeared  at  the 
hearing.  The  latter  stated  that  the  Brotherhood  of  Railroad  Train- 
men should  appear  on  the  secret  ballot,  but  the  carrier  would  not 
agree  to  the  inclusion  of  that  organization  thereon.  The  repre- 
sentatives of  the  carrier  stated  that  the  Brotherhood  of  Railroad 
Trainmen  served  notice  on  the  carrier  claiming  that  under  Decision 
No.  3817  it  was  privileged  to  canvass  the  system,  and  that  if  a ma- 
jority of  the  yardmasters  involved  in  the  dispute  signed  a petition 
authorizing  that  organization,  the  Brotherhood  of  Railroad  Train- 
men, to  represent  them,  the  carrier  would  have  no  alternative  but 
to  proceed  and  negotiate  an  agreement  with  them. 

The  representative  of  the  carrier  also  took  the  position  that  under 
Decision  No.  3818  it  is  not  authorized  to  force  the  Brotherhood  of 
Railroad  Trainmen  to  participate  in  the  ballot,  but  that  it  has  no 
objection  to  the  name  of  that  organization  appearing  thereon. 

The  representative  of  the  Railroad  Yardmasters  of  America 
stated  that  a company  union  has  developed  since  the  issuance  of 
Decision  No.  3818,  and  that  representatives  of  that  union  were  pres- 
ent at  the  conferences  of  September  1 and  2,  1925,  and  assisted  in 
formulating  the  rules  to  govern  in  taking  the  ballot. 

The  evidence  presented  at  the  hearing  conducted  on  October  6, 
1925,  shows  that  the  questions  of  what  employees  shall  be  permitted 
to  vote  and  the  order  in  which  the  organizations  shall  appear  on  the 
ballot  are  also  in  dispute. 
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Opinion. — The  question  presented  is  one  of  representation,  which 
can  be  honestly  settled  only  through  the  medium  of  a secret  ballot. 

The  Railroad  Labor  Board  recommends  to  the  Brotherhood  of 
Railroad  Trainmen  that  they  reconsider  their  former  determination 
and  now  agree  to  participate  in  the  ballot  ordered  by  the  board  and, 
should  such  determination  be  reached,  the  Brotherhood  of  Railroad 
Trainmen  shall  be  given  the  first  place  on  the  ballot.  Should  the 
Brotherhood  of  Railroad  Trainmen  continue  its  declination  to 
participate  in  the  ballot,  the  election  shall  be  conducted  without 
the  Brotherhood  of  Railroad  Trainmen’s  participation,  and  the 
result  of  such  election  shall  determine  the  question  of  representation. 

Decision. — The  proposed  ballot  submitted  by  the  parties  to  this 
dispute  makes  provision  for  employees  to  vote  for  any  organization 
or  individual  they  may  wish  to  represent  them,  and  is  approved, 
except  in  the  following  particular: 

Under  the  facts  and  circumstances  of  this  particular  case  the 
name  of  the  Brotherhood  of  Railroad  Trainmen  shall  appear  first 
on  the  ballot.  If  said  organization  declines  to  participate  in  the 
election,  its  name  shall  be  omitted  therefrom  and  the  ballot  will 
otherwise  remain  as  submitted  to  the  board. 

All  general  yardmasters,  assistant  general  yardmasters,  yard- 
masters,  and  assistant  yardmasters  (except  general  yardmasters  re- 
ferred to  in  Ex  parte  No.  72,  Interstate  Commerce  Commission,  and 
terminal  trainmasters),  who  are  in  the  service  of  the  carrier  at  the 
time  of  receipt  of  this  decision,  shall  be  permitted  to  vote.  Relief 
yardmasters  who  have  since  January  1,  1925,  worked  50  per  cent  of 
their  time  in  the  positions  named  in  this  decision  shall  also  be  per- 
mitted to  vote. 


DECISION  NO.  3892.— DOCKET  4930 

Chicago,  III.,  October  28,  1925 

International  Brotherhood  of  Firemen  and  Oilers  v.  Seaboard  Air  Line  Rail- 
way Co. 

Question. — Revision  of  agreement  governing  rules  and  working 
conditions. 

Statement. — Pursuant  to  and  in  conformity  with  the  provisions 
of  Decisions  No.  1636  (IV,  R.  L.  B.  142)  and  No.  2928  (VI,  R.  L.  B. 
202),  an  election  was  held  for  the  purpose  of  determining  representa- 
tion of  certain  classes.  The  decisions  provided  that  in  conducting 
the  said  election  the  following  separations  should  be  made  in  deter- 
mining the  wishes  of  the  employees : 

(a)  Stationary  and  hoisting  engineers,  stationary  firemen,  boiler-room  water 
tenders,  engine-room  oilers  and  grease-eup  fillers,  flue  blowers  and  borers,  fire 
knockers  and  cinder-pit  men,  fire  builders,  and  coal  passers. 

(b)  Shop  and  roundhouse  laborers  (including  their  gang  leaders),  transfer 
and  turntable  operators,  engine  watchmen,  sandhouse  men,  coal-chute  men, 
engine  wipers,  and  engine  supply  men. 

The  election  resulted  in  the  International  Brotherhood  of  Fire- 
men and  Oilers  being  chosen  to  represent  the  classes  of  employees 
covered  by  class  {a).  The  employees  covered  by  class  (b)  selected 
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another  organization  to  represent  them.  The  dispute  herein  is  there- 
fore confined  to  the  classes  of  employees  referred  to  in  class  (<2), 
above  quoted. 

Subsequent  to  the  election  above  referred  to,  conference  was  held 
between  representatives  of  the  carrier  and  the  International  Brother- 
hood of  Firemen  and  Oilers  for  the  purpose  of  reaching  an  agree- 
ment relative  to  rules  and  working  conditions.  The  conference 
resulted  in  certain  rules  being  agreed  upon,  while  those  upon  which 
an  agreement  could  not  be  reached  have  been  submitted  to  the  Kail- 
road  Labor  Board  for  decision. 

A dispute  exists  as  to  the  scope  of  the  agreement,  it  being  the 
position  of  the  carrier  that  “ grease-cup  fillers  ” referred  to  in  class 
(a)  of  Decisions  Nos.  1636  and  2928  was,  according  to  its  under- 
standing, intended  to  cover  only  grease-cup  fillers  in  the  engine  room 
performing  the  work  of  oiling  and  filling  grease  cups  and  was  not 
intended  to  cover  employees  who  may  be  engaged  at  similar  work 
in  shops  and  roundhouses.  The  employees  take  the  position  that  the 
classification  of  grease-cup  fillers  was  formerly  included  as  machin- 
ist helper’s  work,  but  that  by  decisions  of  the  board  the  said  classi- 
fication was  eliminated  from  the  shop-crafts’  agreement ; further,  if 
the  group  of  employees  engaged  in  filling  grease  cups  is  not  covered 
by  the  Decisions  Nos.  1636  and  2928,  it  will  leave  this  class  without 
representation. 

A dispute  also  exists  with  respect  to  the  payment  of  overtime 
after  eight  hours’  service.  The  employees  contend  that  the  board 
in  its  Decision  No.  2687  (Y.  K.  L.  B.  810)  granted  time  and  one-half 
to  similar  classes  of  employees  on  other  carriers,  and  that  the  em- 
ployees of  the  Seaboard  Air  Line  Kailway  Co.  are  entitled  to  the 
same  consideration. 

The  carrier  takes  the  position  that  there  have  been  no  changes  in 
the  conditions  of  employment  of  these  employees  since  the  issuance 
of  Decision  No.  725  (III.  K.  L.  B.  137)  which  would  warrant  any 
change  in  the  overtime  rule,  and  that  the  payment  of  the  pro  rata 
rate  for  the  ninth  and  tenth  hours  of  continuous  service  is  just  and 
reasonable. 

A dispute  exists  relative  to  the  payment  for  service  performed  on 
Sundays  and  holidays.  The  position  of  the  employees  with  respect 
to  this  rule  is  the  same  as  that  advanced  in  connection  with  the  over- 
time rule  referred  to  in  the  preceding  paragraph,  that  is,  that  De- 
cision No.  2687  has  granted  punitive  payment  to  similar  classes  on 
other  carriers.  The  rule  as  requested  by  the  employees  is  practically 
identical  to  sections  (a-5)  and  (&-6),  Article  Y,  Decision  No.. 
2687,  the  difference  being  that  the  employees  have  omitted  the  phrase 
“ or  employees  who  work  in  places  of  those  regularly  assigned.” 

The  carrier  takes  the  position  that  the  rules  promulgated  by  Deci- 
sion No.  725  are  just  and  reasonable  for  the  service  in  question  and 
should  not  be  changed. 

The  employees  are  requesting  the  following  rule  relative  to  reduc- 
tion of  forces  or  hours : 

Employees  will  not  be  laid  off  for  short  periods  where  proper  reduction  of 
expenses  can  be  accomplished  by  first  laying  off  junior  men. 

Regularly  established  daily  working  hours  will  not  be  reduced  below  eight 
to  avoid  force  reduction  without  first  consulting  employees’  representatives.. 
Three  days’  notice  will  be  given  in  the  event  of  reduction  of  forces. 
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It  is  the  position  of  the  employees  that  the  above  rule  is  for  the 
purpose  of  preventing  men  from  being  laid  off  for  short  intervals 
where  reduction  of  expenses  can  be  made  by  reducing  forces.  In 
other  words,  it  is  their  contention  that  the  hours  should  not  be 
reduced  below  eight  per  day  nor  should  the  men  be  laid  off  for  inter- 
vals of  one-half  day  or  one  day  or  so  to  reduce  expenses,  but  if  neces- 
sary to  reduce  expenses  it  should  be  accomplished  by  a reduction  of 
force. 

The  carrier  contends  that  the  method  of  reducing  force  is  a man- 
agerial function,  and  that  the  proposed  rule  would  adversely  affect 
the  efficiency  and  economical  operation  of  the  railroad. 

Decision. — The  following  rules  shall  be  incorporated  in  and  be- 
come a part  of  the  agreement  between  the  parties  herein  named  : 

Scope. — The  term  “ grease-cup  fillers  ” referred  to  in  the  Railroad  Labor 
Board’s  Decisions  Nos.  1636  and  2928  was  intended  to  cover  all  employees 
engaged  in  this  occupation  regardless  of  location.  The  position  of  the  employ- 
ees with  respect  to  this  question  is  therefore  sustained. 

Overtime. — All  services  continuous  with  and  in  advance  of  the  regular  8-hour 
work  period  shall  be  computed  on  the  actual  minute  basis  at  the  rate  of 
time  and  one-half. 

Sunday  and  holiday  service. — Work  performed  on  Sundays  and  the  follow- 
ing legal  holidays — namely,  New  Year's  Day,  Washington’s  Birthday,  Decora- 
tion Day,  Fourth  of  July,  Labor  Day,  Thanksgiving  Day  and  Christmas 
(provided  when  any  of  the  above  holidays  fall  on  Sunday,  the  day  observed 
by  the  State,  Nation,  or  by  proclamation,  shall  be  considered  a holiday)  — 
shall  be  paid  at  the  rate  of  time  and  one-half,  except  that  employees  neces- 
sary to  the  continuous  operation  of  the  railroad  such  as  employees  engaged 
in  the  operation  of  power  houses,  engin  houses,  etc.,  who  are  regularly  assigned 
to  work  on  Sundays  and  holidays,  will  be  compensated  on  the  same  basis  as 
on  week  days.  Sunday  and  holiday  work  will  be  required  only  when  abso- 
lutely essential  to  the  continuous  operation  of  the  railroad. 

Reduction  of  force  or  hours. — Employees  will  not  be  laid  oft  for  short  periods 
where  proper  reduction  of  expenses  can  be  accomplished  by  first  laying  oft 
junior  men.  Three  days’  advance  notice  will  be  given  in  the  event  of  reduc- 
tion of  forces. 


DECISION  NO.  3893.— DOCKET  1900-100-13  ET  AL. 

Chicago , III.,  October  31,  1925 

Bangor  & Aroostook  Railroad  Co.  et  al.  v.  Order  of  Railway  Conductors  et  al. 

Subject. — Disposition  of  application  for  decision  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreement 
between  the  parties  interested  settlements  have  been  reached,  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  application  for 
decision  have  been  received  in  the  following  cases,  which  are  indi- 
cated by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein : 

Bangor  & Aroostook  Railroad  Co. — Order  of  Railway  Conductors ; Brother- 
hood of  Railroad  Trainmen : Docket  1900-100-13. 

Central  Indiana  Railway  Co. — Order  of  Railway  Conductors ; Brotherhood 
of  Railroad  Trainmen;  Brotherhood  of  Locomotive  Engineers;  Brotherhood 
of  Locomotive  Firemen  and  Enginemen : Docket  1300-113A. 

Cincinnati,  Indianapolis  & Western  Railroad  Co. — Order  of  Railway  Com 
ductors ; Brotherhood  of  Railroad  Trainmen ; Brotherhood  of  Locomotive  Engi- 
neers ; Brotherhood  of  Locomotive  Firemen  and  Enginemen  : Dockets  1300-37A ; 
1900-62-42,  1900-63^12. 


1232 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3894] 


Louisiana  Southern  Railway. — Order  of  Railway  Conductors ; Brotherhood  of 
Locomotive  Engineers ; Switchmen’s  Union  of  North  America : Docket  1300- 
22  W. 

New  Orleans  Great  Northern  Railroad  Co. — Order  of  Railway  Conductors ; 
Brotherhood  of  Railroad  Trainmen ; Brotherhood  of  Locomotive  Engineers ; 
Brotherhood  of  Locomotive  Firemen  and  Enginemen : Dockets  1900-^4-93, 
1900-47-93,  1900-62-93,  1900-63-93. 

New  York,  Chicago  & St.  Louis  Railroad  Co.  (Lake  Erie  & Western  Dis- 
trict)— United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway 
Shop  Laborers : Docket  4860-47. 

Norfolk  & Portsmouth  Belt  Line  Railroad — Order  of  Railway  Conductors ; 
Brotherhood  of  Railroad  Trainmen ; Brotherhood  of  Locomotive  Engineers ; 
Brotherhood  of  Locomotive  Firemen  and  Enginemen : Dockets  1300-153A,  1300- 
153B. 

Peoria  Railway  Terminal  Co. — Order  of  Railway  Conductors;  Brotherhood 
of  Railroad  Trainmen ; Brotherhood  of  Locomotive  Engineers ; Brotherhood 
of  Locomotive  Firemen  and  Enginemen:  Dockets  1900-47-209,  1900-61-209, 
1900-100-209. 

Pere  Marquette  Railway  Co. — International  Longshoremen’s  Association : 
Docket  4900. 

Southern  Railway  System — Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees : Docket  4745. 

Virginian  Railway  Co. — Order  of  Railway  Conductors ; Brotherhood  of 
Railroad  Trainmen ; Brotherhood  of  Locomotive  Engineers ; Brotherhood  of 
Locomotive  Firemen  and  Enginemen : Dockets  1300-78C,  1300-78E,  1900-61- 
137,  1900-100-137. 

Decision. — The  requests  for  withdrawal  are  granted,  and  the  files 
in  these  cases  are  hereby  closed. 


DECISION  NO.  3894.— DOCKET  4986 

Chicago,  III.,  November  9,  1925 

American  Federation  of  Railroad  Workers  v.  Pittsburgh  & Lake  Erie  Railroad 
Co.,  Lake  Erie  & Eastern  Railroad  Co. 

Question. — Protest  of  the  American  Federation  of  Railroad 
Workers  against  the  election  conducted  September  24,  1925,  to  deter- 
mine representation  of  certain  classes  of  shop  employees. 

Statement. — The  Railroad  Labor  Board  is  in  receipt  of  an  ex 
parte  submission  from  the  American  Federation  of  Railroad  Work- 
ers incorporating  a protest  against  an  election  conducted  on  Septem- 
ber 24,  1925,  to  determine  the  representation  of  machinists,  boiler 
makers,  blacksmiths,  sheet-metal  workers,  and  electrical  workers 
employed  by  the  Pittsburgh  & Lake  Erie  Railroad  Co.  The  elec- 
tion, which  was  held  in  conformity  with  the  principles  outlined  in 
Decision  No.  218  (II,  R.  L.  B.  207)  and  addenda  thereto,  resulted 
as  follows : 


Class  of  employees 

System 
Federa- 
tion, 
No.  103, 
A.  F.  of  L. 

Shop 

com- 

mittee 

American 
Federa- 
tion of 
Railroad 
Workers 

Total 

Machinists _ . _ 

322 

181 

20 

523 

Boiler  makers . 

92 

45 

2 

139 

Blacksmiths . . . 

31 

24 

1 

56 

Sheet-metalworkers __  

37 

36 

0 

73 

Electrical  workers 

22 

24 

26 

72 

Total..  ..  

504 

310 

49 

863 
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It  will  be  noted  from  the  above  that  System  Federation  No.  103, 
American  Federation  of  Labor,  received  a majority  of  the  votes  cast 
for  machinists,  boiler  makers,  blacksmiths,  and  sheet-metal  workers, 
while  the  vote  of  the  electrical  workers  did  not  result  in  a choice 
of  any  particular  representation.  It  was  agreed  to  conduct  another 
ballot  in  an  effort  to  determine  representation  for  the  electrical 
workers,  and  on  October  6,  1925,  the  election  was  held,  resulting  as 
follows : 


System  Federation,  No.  103,  American  Federation  of  Labor 13 

American  Federation  of  Railroad  Workers 2 

Shop  committee 0 

Pittsburgh  & Lake  Erie  electrical  workers’  committee 42 

Electrical  workers 0 


Total 69 


It  is  the  position  of  the  American  Federation  of  Railroad  Workers 
that  its  representatives  were  not  notified  of  the  conference  held  in 
connection  with  the  ballot,  nor  were  they  given  an  opportunity  to 
participate  in  the  conducting  of  same ; further,  that  the  name  of  the 
organization  was  not  included  on  the  printed  ballot,  which  consti- 
tuted an  improper  procedure. 

The  board  is  requested  to  set  aside  the  ballot  recently  taken,  and  to 
order  an  election  in  which  the  American  Federation  of  Railroad 
Workers  may  actively  participate  as  a party  to  the  controversy  and 
that  the  name  of  said  organization  appear  on  the  ballot. 

Opinion. — An  examination  of  the  result  of  the  ballot  taken  Sep- 
tember 24  shows  that  the  American  Federation  of  Railroad  Workers 
received  only  49  of  the  863  votes  cast,  or  approximately  6 per  cent. 
In  the  second  election  conducted  to  determine  representation  of  elec- 
trical workers,  the  complaining  organization  received  only  two 
votes,  decreasing  the  original  number  of  49  to  25,  or  approximately 
3 per  cent  of  the  total  number  of  votes  cast. 

The  Railroad  Labor  Board  does  not  feel  that  the  ballots  above 
referred  to  reflect  a showing  regarding  the  desire  of  the  employees 
to  be  represented  by  the  American  Federation  of  Railroad  Workers 
sufficient  to  justify  its  intervention  in  agreement  negotiations  which 
may  be  conducted  as  a result  of  the  ballots  so  conducted. 

Decision. — Based  on  the  facts  and  circumstances  in  this  particular 
complaint,  the  case  is  hereby  dismissed  and  the  docket  closed. 


DECISION  NO.  3895.— DOCKET  3031 

Chicago,  III.,  November  12,  1925 

Protective  Order  of  Railroad  Trainmen  v.  Missouri  Pacific  Railroad  Co. 

Question. — Dispute  relative  to  the  application  of  Decision  No. 
3081  (VI,  R.  L.  B.  — ). 

Statement. — On  March  6,  1925,  the  Railroad  Labor  Board  ren- 
dered Decision  No.  3081,  applicable  to  the  parties  to  this  dispute,  in 
which  it  ordered  an  election  and  secret  ballot  to  be  taken  on  or  be- 
fore April  1,  1925,  to  determine  the  question  of  representation. 
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On  September  IT,  1925,  the  board  held  a hearing  in  this  docket 
for  which  the  organization  party  to  this  dispute  had  petitioned,  due 
to  alleged  failure  of  the  carrier  to  comply  with  Decision  No.  3081. 
At  the  hearing  an  organization  known  as  the  Passenger  Train 
Porters’  Union  17-773  intervened,  representing  some  of  the  class  of 
employees  involved. 

Opinion. — The  original  question  before  the  board  in  Docket  3031 
was  one  asking  for  an  amendment  to  the  train  porters’  agreement 
of  October  15,  1921,  to  change  mileage  rates  and  to  recognize  the 
Protective  Order  of  Railroad  Trainmen  as  the  representative  or- 
ganization for  the  employees. 

It  was  on  this  question  that  the  board  rendered  its  Decision  No. 
3081,  ordering  a secret  ballot  to  determine  the  representation 
question. 

From  the  evidence  submitted  at  the  hearing  held  September  17, 
1925,  at  which  time  the  representative  of  the  carrier  stated  that  the 
executive  officer  of  the  complaining  organization  is  general  chairman 
of  the  train  porters’  on  the  carrier’s  line,  working  under  an  agree- 
ment and  without  any  unadjusted  complaints  except  the  one  arising 
from  Decision  No.  3081,  it  is  the  opinion  of  the  board  that  it  should 
not  further  complicate  an  already  serious  situation  which  involves 
rates  of  pay,  rules,  jurisdiction,  etc.,  by  recognizing  one  of  the  or- 
ganizations before  it,  under  the  circumstances  shown  to  exist. 

The  board  believes  it  to  be  to  the  best  interest  of  the  employee 
and  the  employer  in  this  case  to  permit  disputes  and  grievances  to 
be  handled  as  the  records  show  they  have  been  handled  in  the  past. 

Decision. — The  case  is  dismissed. 


DECISION  NO.  3896.— DOCKET  4252 

Chicago,  III.,  November  12,  1925 

Order  of  Railroad  Telegraphers  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — (a)  Shall  the  car  distributers’  positions  at  Chaffee, 
Mo.,  be  reestablished  and  the  employees  who  were  displaced  restored 
to  their  former  positions  and  paid  the  difference  between  what  they 
have  earned  and  what  they  would  have  earned  had  the  car  dis- 
tributers’ positions  not  been  disturbed? 

(b)  Shall  the  car  distributer’s  position  at  Fort  Smith,  Ark.,  be 
reestablished  and  the  oldest  employee  bidding  on  the  position,  when 
bulletined  during  June,  1924,  be  paid  the  difference  between  the 
amount  earned  and  the  amount  he  would  have  received  had  the 
assignment  been  made  ? 

Statement. — The  employees  state  that  in  a conference  with  the  rep- 
resentatives of  the  carrier  on  December  13,  1919,  the  scope  rule  of  the 
agreement  was  revised  to  read  as  follows,  and  became  effective  on 
December  20,  1919 : 

(1)  Employees,  except  train  dispatchers,  who  are  required  by  direction  of 
officer  in  charge  to  handle  train  orders,  block  or  report  trains,  receive  or  for- 
ward written  messages  by  telegraph,  telephone,  or  mechanical  telegraph  ma- 
chines (defined  as  telegraphers,  telephone  operators,  block  operators,  operators 
of  mechanical  telegraph  machines,  agent-telegraphers,  agent-telephoners), 
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agents,  assistant  agents,  ticket  agents,  assistant  ticket  agents,  and  car  dis- 
tributers, listed  in  appended  wage  scale,  also  tower  and  train  directors,  tower- 
men,  levermen,  staffmen,  are  covered  by  this  agreement  and  are  hereinafter 
collectively  referred  to  as  employees,  and  when  so  referred  to  all  are  included. 

After  this  rule  had  been  agreed  upon,  the  following  car  distribu- 
ters’ positions  were  placed  in  the  wage  scale  by  mutual  agreement: 
Springfield,  Mo.,  Fort  Smith,  Ark.,  Hugo,  Okla.,  Enid,  Okla., 
Sapulpa,  Okla.,  Oklahoma  City,  Okla.,  Fort  Scott,  Kans.,  Joplin, 
Mo.,  Memphis,  Tenn.,  Birmingham,  Ala.,  Chaffee,  Mo.,  Lawton,  Okla. 

Subsequent  negotiations  were  conducted  on  the  agreement  of  May 
16,  1922,  December  1,  1922,  and  March  1,  1924,  without  changing  the 
scope  rule  or  changing  the  status  of  the  car  distributers  that  are 
listed  above,  but  since  the  negotiations  of  March  1,  1924,  the  work 
performed  by  the  car  distributers  at  Chaffee,  Mo.,  and  Fort  Smith, 
Ark.,  has  been  assigned  to  car-service  agents. 

The  employees  contend  that  the  carrier  is  not  within  its  rights  in 
using  the  car-service  agents,  whose  positions  are  not  included  in  the 
scope  of  the  agreement,  to  perform  the  work  of  the  car  distributers 
who  were  included  therein,  and  has  violated  the  rules  of  the  agree- 
ment in  arbitrarily  removing  the  positions  of  car  distributers  from 
the  provisions  of  the  agreement. 

The  employees  request  that  the  positions  of  car  distributers  at 
Chaffee  be  reestablished  and  paid  a rate  not  less  than  73  cents  an 
hour  for  all  service  performed  from  March  18,  1924;  that  all  em- 
ployees affected  on  account  of  one  car  distributer  being  forced  to 
displace  an  employee  his  junior  shall  be  restored  to  their  respective 
positions  with  pay  at  not  less  than  the  rate  they  would  have  received 
had  the  car  distributers’  positions  not  been  disturbed ; that  the  second 
position  be  bulletined  and  filled  in  accordance  with  the  rules  of  the 
agreement;  and  that  the  oldest  employee  at  Fort  Smith  bidding  on 
the  position  of  car  distributer  at  that  point  shall  be  paid  a rate  of 
not  less  than  73  cents  an  hour  from  June  16,  1924,  until  the  position 
of  car  distributer  is  reestablished. 

The  carrier  states  that  on  the  river  division,  with  headquarters  at 
Chaffee,  all  train  dispatching  and  car  distributing  is  handled  from 
that  headquarters,  but  that  the  division  was  formerly  operated 
under  two  subdivisions  and  there  was  a loss  in  efficiency  and  a re- 
sultant lack  of  economy  on  account  of  it  being  impossible  to  fully 
coordinate  the  two  subdivisions  when  the  cars  were  being  handled 
by  two  car  distributers,  each  working  on  an  assigned  subdivision. 
Therefore,  on  March  18,  1924,  an  official  position  of  car-service  agent 
was  created,  and  with  the  establishment  of  this  position  all  of  the 
work  handled  for  the  entire  division  is  under  one  man,  the  work  is 
fully  coordinated,  and  a great  deal  of  efficiency  and  economy  has 
resulted.  When  that  position  was  established  the  two  car  distribu- 
ters were  taken  off  and  a position  of  telegrapher  was  also  created. 

The  carrier  also  states  that  the  car-service  agent  is  entirely  respon- 
sible for  the  handling  and  distributing  of  cars  on  the  river  division, 
and  does  not  report  to  or  receive  instructions  from  the  trainmaster, 
as  did  the  car  distributers.  He  receives  letters  and  instructions 
direct  from  the  superintendent  of  transportation  regarding  car 
distribution  and  issues  instructions  to  agents  and  conductors  for  the 
handling  and  distribution  of  cars  over  his  own  signature  or  signa- 
ture of  the  superintendent  as  he  feels  the  occasion  demands.  He 
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makes  periodical  trips  over  the  division,  meeting  shippers  and 
employees,  and  handles  matters  concerning  car  movement,  solicita- 
tion of  business,  instructs  conductors,  agents,  and  others  in  the 
proper  handling  of  cars. 

It  is  further  stated  by  the  carrier  that  on  the  central  division, 
with  headquarters  at  Fort  Smith,  there  are  two  dispatching  offices, 
one  located  at  Fort  Smith  and  the  other  at  Hugo,  Okla.  With  the 
dispatching  forces  having  responsibility  for  only  their  subdivisions 
of  the  central  division,  there  was  a lack  of  coordination  and  a loss 
of  efficiency  and  economy.  Therefore,  on  May  12,  1924,  an  official 
position  of  car-service  agent  was  established  at  Fort  Smith,  with 
entire  charge  of  all  car-handling  matters  on  the  entire  division,  and 
a great  amount  of  efficiency  and  economy  has  resulted  from  the 
change.  When  the  position  of  car-service  agent  was  established  the 
car  distributer  at  F ort  Smith  was  taken  off  and  a telegrapher  coming 
under  the  provisions  of  the  telegraphers’  agreement  was  added  to 
the  relay  office  in  order  to  take  care  of  the  telegraphing  formerly 
performed  by  the  car  distributer.  The  duties  and  responsibilities  of 
the  car-service  agent  at  Fort  Smith,  Ark.,  are  along  the  same  lines 
as  those  enumerated  for  the  position  at  Chaffee,  Mo. 

The  carrier  contends  that  it  is  not  removing  the  positions  of  car 
distributers  from  the  telegraphers’  agreement,  and  that  if  at  any 
time  the  necessity  again  arises  for  establishing  car  distributers  at 
Chaffee,  Mo.,  and  Fort  Smith,  Ark.,  the  positions  shall  be  considered 
as  coming  under  the  agreement  on  account  of  being  listed  therein. 

Decision. — (a)  No. 

(5)  No. 


DECISION  NO.  3897.— DOCKET  4259 

Chicago,  III.,  November  .12,  1925 

Order  of  Railroad  Telegraphers  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  that  the  rate  of  pay  of  the 
first,  second,  and  third  trick  telegraphers  at  Skykomish,  Wash., 
should  be  increased  from  60%  cents  to  63%  cents  an  hour,  and  ad- 
justment made  in  the  pay  of  the  employees  affected,  retroactive  to 
January  17,  1921. 

Statement. — On  January  17,  1921,  the  terminal  was  moved  from 
Goldbar,  Wash.,  to  Skykomish,  and  the  employees  state  that  the 
establishment  of  the  terminal  at  that  point  materially  increased  the 
duties  of  the  telegraphers  who  are  employed  there.  Claim  is  made 
that  their  rates  of  pay  should  have  been  increased  from  60%  cents 
to  63%  cents  an  hour  in  accordance  with  Article  II  (a)  of  the 
agreement  effective  June  1,  1923,  which  reads  as  follows : 

When  new  positions  are  created,  or  existing  positions  enumerated  in  wage 
scale  are  materially  changed  as  to  duties  or  commissions,  compensation  will 
be  arranged  in  conformity  with  positions  of  the  same  class  on  the  same  senior- 
ity district. 

The  employees  also  state  there  are  no  positions  of  the  same  class 
as  Skykomish  paying  less  than  63%  cents  an  hour,  and  that  there 
are  a number  of  other  positions  of  lesser  importance  which  pay  that 
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rate.  Therefore,  the  rate  of  63%  cents  an  hour  which  is  paid  at 
other  yard  offices  should  be  applied  to  the  positions  at  Skykomisli 
and  adjustment  made  in  the  pay  of  employees  filling  such  positions 
retroactive  to  January  17,  1921. 

The  carrier  states  that  Skykomish  has  always  been  the  terminal 
for  way-freight  and  helper  crews.  For  through-freight  crews  the 
terminal  has  been  at  Goldbar  during  certain  periods,  and  during 
other  periods  it  has  been  at  Skykomish.  The  terminal  was  last 
moved  from  Goldbar  to  Skykomish  in  January,  1921.  The  teleg- 
raphers’ rate  at  both  Goldbar  and  Skykomish  has  always  been  the 
same  and  has  never  been  increased  or  decreased  at  either  point  on 
account  of  the  changes  made  in  the  terminals  for  through- freight 
crews.  An  adjustment  was  made  in  rates  of  pay  of  employees 
covered  by  the  telegraphers’  agreement  on  January  1,  1923.  The 
schedule  effective  June  1,  1923,  shows  the  rate  for  these  positions  as 
60%  cents,  and  the  question  of  increase  in  the  rates  was  not  raised 
until  subsequent  to  that  date. 

Decision. — In  view  of  the  fact  that  the  change  upon  which  the 
request  for  increase  in  rates  is  based  was  made  in  January,  1921,  and 
that  the  request  was  not  presented  until  June,  1923,  subsequent  to 
the  adjustment  of  June  1,  1923,  the  claim  is  denied. 


DECISION  NO.  3898.— DOCKET  2548 

Chicago,  III.,  November  12,  1925 

Brotherhood  of  Locomotive  Engineers  and  Brotherhood  of  Locomotive  Fire- 
men and  Enginemen  v.  Chicago,  St.  Paul,  Minneapolis  & Omaha  Rail- 
way Co. 

Question. — Claim  of  C.  G.  McCauley,  engineer,  and  C.  E.  Mack, 
fireman,  for  100  miles  at  freight  rate  from  Spooner,  Wis.,  to  Itasca, 
Wis.,  164  miles,  and  12  minutes’  overtime  from  Itasca  to  Superior, 
Wis.,  and  to  Altoona,  Wis.,  at  the  passenger  rate,  and  100  miles  at 
the  freight  rate  from  Altoona  to  Spooner,  August  8,  1921. 

Statement. — The  submission  contained  the  following: 

Joint  statement  of  facts. — Engineer  McCauley  and  Fireman  Mack  were 
called  at  Spooner  to  run  light  to  Superior,  a distance  of  72.5  miles,  to  move 
a train  of  national  guardsmen  from  Superior  to  Altoona,  a distance  of  156.7 
miles,  at  which  point  they  were  delivered  to  the  eastern  division  for  move- 
ment east,  and  the  passenger  engine  returned  light  to  Spooner,  a distance  of 
84.2  miles,  for  which  the  crew  was  allowed  continuous  mileage  at  passenger 
rates,  a total  of  316  miles. 

Employees'  position. — Our  contentions  in  this  case  are  based  on  the  provi- 
sions of  paragraph  (a),  Article  IV,  of  Supplement  24  to  General  Order  No.  27 
and  section  10  of  agreement  effective  March  1,  1921,  reading,  in  part,  as 
follows : 

‘‘Art.  IV.  (a)  Rates  for  engineers,  firemen,  and  helpers  in  through  and 
irregular  freight,  pusher,  helper,  mine-run  or  roustabout,  belt  line  or  transfer, 
work,  wreck,  construction,  snowplow,  circus  trains,  trains  established  for  the 
exclusive  purpose  of  handling  milk,  and  all  other  unclassified  service  shall  be 
as  follows : * * *. 

“ Sec.  10.  Except  as  otherwise  provided  in  this  agreement,  or  in  the  hours- 
of-service  law  agreements,  crews  will  be  paid  continuous  time  or  miles  between 
terminals,  with  a minimum  of  100  miles,  except  in  work  and  wrecking  service.” 

We  contend  that  under  the  provisions  of  paragraph  (a)  of  Article  IV,  above 
quoted,  this  engine  crew  was  in  unclassified  service  while  making  the  light- 
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engine  movement  from  Spooner  to  Itasca,  and  that  on  arrival  at  Itasca  it 
had  completed  a trip  between  two  terminals  for  which  it  is  entitled  to  a 
minimum  of  100  miles  at  the  freight  rates  under  the  provisions  of  section  10 
of  agreement,  effective  March  1,  1921,  above  quoted.  We  agree  that  this 
engine  crew  should  be  compensated  under  the  provisions  of  the  passenger  rates 
and  rules  for  the  trip  in  extra  passenger  service  between  Superior  and  Altoona, 
but  we  maintain  that  when  it  had  delivered  the  passenger  train  at  the  Altoona 
terminal  the  trip  in  passenger  service  was  completed  and  the  crew  should  have 
been  allowed  164  miles  at  the  passenger  rates  for  this  trip.  We  further  con- 
tend that  when  this  engine  crew  was  required  to  depart  from  Altoona  and 
run  extra  light  to  Spooner,  it  had  begun  a new  day  in  unclassified  service, 
and  on  arrival  at  Spooner  it  had  completed  a trip  between  two  terminals  for 
which  it  was  entitled  to  a minimum  of  100  miles  at  the  freight  rates  under 
the  provisions  of  section  10  of  agreement  effective  March  1,  1921,  as  quoted 
above. 

Carrier's  position. — For  a movement  of  National  Guards  from  Superior  to 
Altoona  requrjng  extra  passenger  service  Engineer  McCauley  and  Fireman  Mack 
were  called  for  passenger  service,  which  required  the  engine  to  go  light  to 
Superior,  from  which  point  they  would  handle  the  Superior  National  Guards 
to  Altoona,  deliver  them  to  the  eastern  division,  and  return  light  to  Spooner. 
Decision  in  case  No.  27-137,  referred  to  in  the  claim,  was  a case  of  combin- 
ing a trip  in  freight  service  with  a trip  in  passenger  service,  which  was  not 
done  by  us,  and  decision  in  case  No.  27-137  does  not  apply. 

Our  method  of  payment  has  always  been  when  running  light  engine  either 
to  take  a passenger  train  or  returning  after  making  a passenger  trip,  to  pay 
the  regular  passenger  rate  or  the  same  rate  we  would  pay  the  men  for  running 
the  same  engine  in  passenger  service.  We  do  not  understand  that  Supple- 
ment 24  to  General  Order  No.  27  changed  this. 

» It  is  claimed  that  when  this  crew  reached  Itasca  it  had  reached  a ter- 
minal, as  it  was  in  unclassified  service.  Itasca  is  not  a terminal  for  pas- 
senger trains. 

Unclassified  service  referred  to  in  Supplement  24  is  under  the  general  head 
of  “ freight  service  ” and  does  not  apply  to  passenger  service  as  provided  by 
classification  of  Interstate  Commerce  Commission  reading  as  follows : 

“ Light  passenger  locomotive-miles. — Miles  run  by  locomotives  light  between 
terminals  or  stations  on  account  of  unbalanced  traffic,  in  connection  with 
passenger-train  service ; miles  run  light  between  passenger  trains  and  next 
coaling  station  or  water  tank  for  coal  or  water ; miles  run  light  to  pick  up 
or  assist  a passenger  train  between  terminals;  miles  run  light  by  grade 
helpers  in  returning  from  assisting  passenger  trains  as  pushers  or  double- 
headers  ; and  miles  run  light  by  locomotives  coming  from  or  going  to  engine- 
houses  or  turntabls  from  passenger-train  service.” 

These  men  were  called  for  passenger  service  and  continued  in  such  until 
their  return  to  Spooner.  They  did  not  do  any  freight  work,  and  should  be 
paid  at  passenger  rates  for  the  entire  trip. 

Case  1596,  Railway  Board  of  Adjustment  No.  1,  Western  Pacific  Railroad 
Co.  and  engineers  and  firemen,  is  a similar  case,  in  which  an  engineer  handled 
a special  passenger  train  and  returned  with  light  engine  to  initial  point.  It 
was  claimed  that  when  he  had  ended  the  run  handling  passenger  train,  the 
returning  with  light  engine  was  unassigned  service  and  should  have  re- 
sulted in  the  application  of  the  first-in  first-out  rule,  and  that  he  was  not  so 
used,  which  constituted  a runaround  of  men  on  the  board  at  that  point 
standing  first  out.  The  decision  reads : “ Claim  denied.” 

Decision. — The  Railroad  Labor  Board  hereby  rescinds  Decision 
No.  2951  (YI,  R.  L.  B.  235),  dated  February  14,  1925,  and  sustains 
the  claim  of  the  employees. 

DISSENTING  OPINION 

I dissent  from  the  decision  of  the  majority  of  the  Railroad  Labor 
Board  in  this  case  for  the  reasons  outlined  in  my  dissenting  opin- 
ion following  Decision  No.  2951,  in  which  a majority  of  the  board 
first  decided  to  grant  a part  of  the  employees’  contentions  with  the 
statement  that  their  decision  was  justified  under  the  rules  of  agree- 
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ment,  and  in  support  of  their  position  in  classifying  the  light  engine 
movement  as  “ unclassified  service  ” reference  was  made  to  freight 
service,  Article  IV  (a)  of  Supplement  24  to  General  Order  No.  27. 

The  position  of  the  carrier  clearly  sets  forth  that — 

Our  method  of  payment  has  always  been,  when  running  light  engine  either 
to  take  a passenger  train  or  returning  after  making  a passenger  trip,  to  pay 
the  regular  passenger  rate  or  the  same  rate  we  would  pay  the  men  for  run- 
ning the  same  engine  in  passenger  service.  We  do  not  understand  that  Sup- 
plement 24  to  General  Order  No.  27  changed  this. 

* * * * * * * 

Unclassified  service  referred  to  in  Supplement  24  is  under  the  general  head 
of  “ freight  service  ” and  does  not  apply  to  passenger  service  as  provided  by 
classification  * * *. 

The  Exhibits  A and  B filed  with  the  board  in  support  of  the  em- 
ployees’ contention  that  a light  engine  movement,  the  cause  of  which 
is  admittedly  “ passenger  service,”  should  be  classed  as  “ unclassified 
service,”  which  under  the  rules  falls  within  the  category  of  freight 
service,  are  not  analogous  to  the  dispute  in  Docket  2548.  The  ex- 
hibits refer  to  taking  light  engines  to  shops  after  the  completion  of 
their  day’s  work  in  yard  service  for  which  the  carrier  allowed 
freight  rates  as  practically  all  other  carriers  do — and  has  no  rela- 
tion whatsoever  to  a light  engine  movement  caused  by  passenger- 
service  demands. 

The  majority  of  the  board  in  rescinding  Decision  No.  2951  and 
promulgating  in  lieu  thereof  this  decision  (No.  3898)  have  simply 
reclassified  service  for  this  carrier  in  the  face  of  undisputed  and 
accepted  practices  under  agreed  rules  which  have  not  been  changed. 

Horace  Baker. 

SUPPORTING  OPINION 

The  principle  involved  in  this  case  is  not  particularly  the  question 
of  paying  the  through-freight  rates  for  unclassified  service,  as  there 
is  no  question  that  running  light  engines  with  caboose,  as  was  done 
by  Engineer  McCauley  and  Fireman  Mack  in  this  case,  is  unclassi- 
fied service,  and  under  the  rules  and  former  practices  in  effect  the 
carrier  paid  that  rate  for  the  service. 

The  primary  point  in  dispute  in  this  case  is  the  question  of  estab- 
lished terminals  for  crews  and  the  amount  of  mileage  to  be  paid 
Engineer  McCauley  aiid  Fireman  Mack.  The  carrier  paid  them  316 
miles  at  passenger  rates  claiming  that  Itasca  was  not  a terminal 
for  this  crew  on  the  trip  in  question,  and  therefore  it  was  proper  to 
pay  them  continuous  mileage  although  the  crew  ran  through  their 
established  terminals  at  Itasca  and  Altoona. 

The  employees  claim  pay  for  364  miles,  based  on  the  fact  that  the 
terminals  of  this  crew  were  Spooner,  Itasca,  and  Altoona,  and 
therefore  under  the  well  established  practice  that  not  less  than 
a minimum  day  is  paid  for  trips  made  between  designated  terminals 
they  claimed,  100  miles  at  through-freight  rates  for  the  trip  with 
engine  and  caboose  from  Spooner  to  Itasca;  164  miles  and  12  min- 
utes overtime  at  passenger  rates  from  Itasca  to  Superior  and  return 
to  Altoona  with  a train  of  National  Guards,  and  100  miles  at  the 
through-freight  rates  for  the  trip  with  engine  and  caboose  from 
Altoona  to  Spooner. 
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The  claim  of  the  employees  for  not  less  than  a minimum  day  of 
100  miles  for  trips  made  between  terminals  is  supported  by  the 
minimum-day  rule  and  the  rule  covering  established  terminals,  which 
rules  are  contained  in  the  agreement  between  the  employees  and 
the  carrier,  and  read  as  follows: 

Sec.  1.  The  following  stations  are  designated  as  terminals  for  all  classes 
of  service  other  than  passenger.  Crews  in  work  and  wreck  service  may  be 
run  in  and  out  of  terminals  during  the  course  of  their  day’s  work,  on  respec- 
tive seniority  districts.  If  crews  in  wreck  service  are  required  in  an  emer- 
gency to  run  off  their  seniority  district  they  will  be  paid  on  basis  of  a new 
day  without  penalty  on  account  of  running  around  crews  at  terminal. 

Northern  division:  Spooner  (home  terminal),  Altoona,  Ashland,  Itasca, 
Minneapolis. 

Sec.  10.  Except  as  otherwise  provided  in  this  agreement  or  in  the  hours- 
of-service-law  agreements,  crews  will  be  paid  continuous  time  or  miles  be- 
tween terminals,  with  a minimum  of  100  miles,  except  in  work  and  wreck 
service. 

Decision  No.  3898,  that  was  adopted  by  a majority  of  the  board, 
is  in  accord  with  the  rules  of  the  agreement  and  former  practices 
of  the  carrier,  and  gives  the  engine  crew  fair  and  reasonable  com- 
pensation for  the  service  performed. 

W.  L.  McMenimen. 

A.  O.  Wharton. 


DECISION  NO.  3899.— DOCKET  4261 
Chicago,  III.,  November  13,  1925 

Order  of  Railroad  Telegraphers  v.  Great  Northern  Railway  Co. 

Question. — Claim  of  the  employees  that  C.  J.  McClure  should  be 
returned  to  the  position  of  agent  at  Leavenworth,  Wash.,  and  com- 
pensated for  the  wage  loss  he  sustained  as  a result  of  his  removal 
from  that  position. 

Decision. — The  claim  of  the  employees  is  denied. 


DECISION  NO.  3900.— DOCKET  4277 

Chicago,  III.,  November  13,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southern  Railway  System 

Question. — Claim  of  the  employees  that  Miss  Beatrice  Caffey 
should  be  assigned  to  the  position  of  bill  and  voucher  clerk  in  the 
office  of  the  superintendent  at  Greensboro,  N.  C.,  and  paid  for  the 
wage  loss  sustained  on  account  of  not  having  been  assigned  thereto 
under  bulletin  of  October  16,  1923. 

Statement. — On  October  16,  1923,  the  position  of  bill  and  voucher 
clerk  in  the  office  of  the  superintendent  at  Greensboro,  N.  C.,  was 
bulletined,  and  applications  were  made  for  the  position  by  Miss 
Gaffey  and  other  employees,  but  the  position  was  assigned  to  C.  W. 
Coleman,  who  was  a junior  employee. 


[No.  3901] 


DECISIONS 


1241 


The  employees  contend  that  Miss  Caffey  has  sufficient  qualifica- 
tions within  the  meaning  of  paragraph  (/),  rule  5,  Article  III  of  the 
agreement,  to  entitle  her  to  the  position,  and  being  the  senior  quali- 
fied clerk  making  application  for  the  position,  she  should  have  been 
assigned  to  it.  Paragraph  (/),  rule  5 of  Article  III,  reads  as 
follows : 

All  other  vacancies  covered  by  this  agreement  will  be  filled  in  accordance 
with  principles  defined  in  paragraph  (a)  in  the  following  manner,  except  that 
merit,  capacity,  and  qualifications  being  sufficient,  seniority  shall  govern  * * *. 

The  carrier  contends  that  Miss  Caffey  was  not  qualified  for  the 
position,  and  that  the  provisions  of  paragraph  (/),  rule  5 of  Article 
III,  do  not  apply  thereto.  The  position  was  filled  under  the  pro- 
visions of  paragraphs  (a)  and  (£>),  rule  5,  Article  III  of  the  agree- 
ment, which  read  as  follows : 

(а)  In  filling  promotions,  vacancies,  or  new  positions  not  filled  by  seniority, 
qualifications  being  equal,  preference  shall  be  given  employees  in  the  service, 
the  appointing  officer  to  be  the  judge,  subject  to  appeal  to  the  highest  officer 
designated  by  the  company  to  whom  appeals  may  be  made,  whose  decision  shall 
be  final. 

(б)  Preference  in  promotion  or  retention  in  the  service  on  the  respective 
seniority  districts  shall  be  given  to  the  clerks  who  have  been  longest  in  the 
service,  provided  they  are,  in  the  judgment  of  the  proper  officers  of  the  com- 
pany, equal  in  merit,  capacity,  and  qualifications  to  others  in  the  same  service. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3901.— DOCKET  4287 

Chicago,  III.,  November  13,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  M.  T.  Hidy  was  improp- 
erly removed  from  the  position  of  baggage  checkman,  Des  Moines, 
Iowa. 

Statement. — On  July  1,  1923,  the  position  of  yard  clerk  at  East 
Des  Moines  yard  was  discontinued  and  its  occupant,  Mr.  Hidy,  whose 
seniority  dated  from  September  25,  1918,  bid  in  the  position  of  bag- 
gage checkman,  Des  Moines  baggage  room,  and  began  work  on  this 
position  July  3,  1923.  He  worked  in  this  capacity  from  July  3 to 
31,  when  he  was  removed  from  the  position  by  the  baggage  agent, 
who  charged  him  with  inexperience. 

The  employees  contend  that  Mr.  Hidy  had  qualified  in  the  posi- 
tion ; that  during  the  period  in  which  he  was  employed  his  superior 
officer  did  not  call  his  attention  to  a single  error  or  mistake ; and  that 
the  investigation  held  subsequent  to  his  demotion  proves  that  he  was 
improperly  demoted.  They  contend  that  he  should  be  returned  to 
the  position  of  checkman  in  the  Des  Moines  baggage  room  and  reim- 
bursed for  all  monetary  loss  sustained  by  him  on  account  of  having 
been  removed. 

It  is  the  carrier’s  position  that  when  Mr.  Hidy’s  position  as  yard 
clerk  was  discontinued  he  should  have  exercised  his  seniority  by  dis- 
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placing  an  employee  in  a position  which  he  was  capable  of  filling, 
but  that  instead  of  doing  so  he  displaced  an  employee  under  a class 
of  service  in  which  he  had  not  previously  worked,  and  having  had  no 
experience,  he  failed  to  qualify  after  having  been  given  a fair  trial. 
It  is  contended  that  he  was  properly  removed  and  permitted  to 
exercise  his  seniority  on  another  position  which  he  could  fill  with 
satisfaction. 

Evidence  has  been  submitted  by  both  the  employees  and  the  car- 
rier in  support  of  the  respective  contentions,  both  in  the  nature  of  a 
copy  of  proceedings  of  the  investigation  and  in  an  oral  hearing. 

Decision. — Claim  denied. 


DECISION  NO.  3902.— DOCKET  4952 

Chicago,  III.,  November  19,  1925 

Railroad  Yardmasters  of  America  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — Request  for  reinstatement  with  pay  for  time  lost  by 
S.  E.  Riley,  assistant  yardmaster,  Sapulpa,  Okla.,  dismissed  August 
9,  1924,  on  account  of  appearing  as  a witness  for  defendant  in  suit  at 
Tulsa,  Okla. 

Statement . — S.  E.  Riley,  the  employee  in  question,  had  been  in  the 
service  of  the  carrier  as  brakeman,  conductor,  switchman,  and  assist- 
ant yardmaster  during  a period  of  about  20  years.  In  July,  1924, 
while  acting  in  the  capacity  of  assistant  yardmaster,  he  was  directed 
by  his  superior  to  act  as  general  yardmaster  while  that  employee 
took  a vacation  of  15  days. 

While  serving  in  this  temporary  capacity  Mr.  Rilev  was  summoned 
as  a witness  in  the  Federal  court  in  behalf  of  a defendant  who  was 
an  employee  of  the  carrier  and  was  being  prosecuted  by  the  carrier 
for  the  alleged  offense  of  breaking  into  a box  car.  Mr.  Riley  had 
previously  declined  to  attend  court  upon  the  mere  request  of  the 
defendant  and  did  not  attend  until  he  had  been  subpoenaed.  He  then 
called  on  the  telephone  the  same  trainmaster  who  had  assigned  him 
to  the  position  of  general  yardmaster  and  informed  him  of  the  sum- 
mons. The  trainmaster  told  him  to  go  as  a witness,  and  that  he 
would  take  care  of  his  work  until  his  return.  He  was  absent  from 
his  work  about  1 hour  and  45  minutes. 

The  summons  was  read  to  Mr.  Riley  over  the  telephone,  and  the 
superintendent  of  the  carrier  in  a letter  to  him  claimed  that  the 
summons  was  telephoned  to  Mr.  Riley  by  the  defendant’s  lawyer, 
and  that  he  was  not,  in  fact,  legally  summoned.  The  evidence  shows 
that  Mr.  Riley  did  ask  the  name  of  the  man  reading  the  summons  to 
him,  but  did  not  ask  his  official  position.  There  is  nothing  in  the 
record  that  shows  any  lack  of  good  faith  on  the  part  of  Mr.  Riley  or 
any  justification  for  the  assumption  that  he  had  manifested  any  eager- 
ness to  appear  as  a witness  in  behalf  of  his  fellow  employee,  who  was 
finally  discharged  without  conviction. 

The  carrier  takes  the  position  that  the  Railroad  Labor  Board  has 
no  jurisdiction  over  this  case,  because  the  position  held  by  Mr.  Riley 
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at  the  time  of  the  occurrence  was  an  official  one  that  took  him  from 
under  the  transportation  act,  1920. 

Opinion . — The  Labor  Board  finds — ■ 

1.  That  upon  the  merits  of  the  matter  the  dismissal  of  the  em- 
ployee was  not  justified ; and 

2.  That  his  case  is  within  the  jurisdiction  of  the  board. 

It  would  be  a long  stretch  of  a technicality  that  would  give  Mr. 
Riley  the  status  of  an  official  simply  because  he  may  have  been  tem- 
porarily holding  an  official  position  for  a few  days,  and  thus  deprive 
him  of  his  rights  under  the  transportation  act  incident  to  his  general 
status  as  an  employee. 

Decision. — The  Railroad  Labor  Board  decides  on  the  evidence  pre- 
sented in  this  dispute  that  S.  E.  Riley  shall  be  reinstated  to  the  serv- 
ice of  the  carrier  with  seniority  rights  unimpaired  and  paid  for  all 
time  lost,  less  the  amount  earned  in  other  employment. 


DECISION  NO.  3903.— DOCKET  4725 

Chicago,  III.,  November  19,  1925 

Marine  Engineers’  Beneficial  Association  (Local  No.  35,  of  San  Francisco)  v. 

Western  Pacific  Railroad  Co.,  Southern  Pacific  Co.  (Pacific  System),  and 

Atchison,  Topeka  & Santa  Fe  Railway  System 

Question. — Request  of  the  employees  for  an  upward  adjustment 
of  rates  of  pay  of  marine  engineers  employed  by  the  above-named 
carriers. 

Statement. — The  Railroad  Labor  Board  under  date  of  November 
30,  1923,  issued  Decision  No.  2046  (IY,  R.  L.  B.  772),  incorporating 
the  following: 

Opinion. — While  general  conditions  have  not  so  materially  changed  as  to 
justify,  in  the  opinion  of  the  Railroad  Labor  Board,  general  increases  in 
wages  of  railroad  employees  at  this  time,  there  are  certain  local  conditions 
affecting  these  classes  and  the  service  in  which  they  are  engaged  at  this 
point,  and  especially  rates  paid  for  comparable  service  at  other  points,  which 
taken  in  connection  with  all  the  factors  required  by  law  to  be  considered  jus- 
tify the  increases  hereinafter  set  out. 

Decision. — The  Railroad  Labor  Board  decides  that  effective  December  1, 
1923,  the  following  shall  constitute  just  and  reasonable  wages  for  the  em- 
ployees involved  in  this  dispute: 


f - Per  month 

Chief  engineer $235.  00 

Assistant  chief  engineer 223.  75 

Assistant  engineer 175.  00 


The  employees  contend  that  the  rates  of  pay  as  established  by  the 
board  in  its  Decision  No.  2046  should  be  increased,  claiming  that  the 
elements  enumerated  in  the  transportation  act,  1920,  upon  which  the 
board  must  predicate  its  conclusions,  entitle  them  to  an  upward 
adjustment. 

The  carriers  take  the  position  that  there  has  been  no  change  in 
the  cost  of  living  and  other  relevant  circumstances  since  the  issuance 
of  Decision  No.  2046  which  would  justify  an  upward  adjustment 
in  the  rates  of  pay  for  the  employee's  referred  to,  and  further  that 
wages  now  paid  are  just  and  reasonable  for  the  service  rendered. 
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Decision. — The  conditions  affecting  the  marine  engineers  have  not 
so  materially  changed  as  to  justify  an  increase  in  wages  over  thob« 
specified  in  Decision  No.  2046,  nor  does  the  comparison  of  the  rates 
with  those  paid  at  other  ports  justify  an  upward  adjustment. 

The  claim  of  the  employees  is,  therefore,  denied. 

DISSENTING  OPINION 

The  above  decision  of  the  majority  ignores  certain  elements  in  the 
transportation  act,  1920,  which  the  board  is  under  the  law  required 
to  give  due  consideration.  The  United  States  Railroad  Administra- 
tion after  due  investigation,  conferences  between  the  interested 
parties,  agreement  by  local  board  of  adjustment,  recommendation  of 
the  board  of  railroad  wages  and  working  conditions,  and  order  of  the 
Director  General  of  Railroads  promulgated  recommendation  No.  82 
stipulating  certain  rates  of  pay  and  working  conditions  for  marine 
employees  in  the  port  of  San  Francisco. 

This  recommendation  established  certain  differentials  between  the 
various  classes  therein  listed,  which  differentials  were  maintained 
until  the  application  of  the  Railroad  Labor  Board’s  Decision  No. 
2046  and  a subsequent  increase  by  the  carrier  to  other  classes  of  an 
amount  in  excess  of  the  Railroad  Labor  Board’s  decision.  In  other 
words,  the  differential  of  $5  a month  has  been  established  as  between 
the  engineers  and  their  assistants  and  the  deck  officers,  which  did  not 
previously  exist. 

The  position  of  the  employees  was  that  the  same  relationship 
should  be  established  as  provided  in  recommendation  No.  82,  which, 
if  granted,  would  have  resulted  in  an  increase  of  $5  a month  to  the 
men  involved  herein. 

While  the  decision  approved  by  the  majority  indicates  that  there 
has  been  no  material  change  in  the  factors  upon  which  the  board  is 
required  under  the  law  to  base  its  decisions,  an  analysis  of  figures 
compiled  by  this  board,  United  States  Department  of  Labor,  and 
other  agencies  will  disclose  that  there  have  been  changed  in  these 
elements  which  would  warrant  an  increase  in  pay  of  at  least  $5  a 
month. 

It  should  also  be  borne  in  mind  that  since  the  issuance  of  Decision 
No.  2046  an  increase  has  been  applied  to  employees  in  the  transporta- 
tion service  of  the  railroad  companies.  In  other  words,  the  locomo- 
tive engineers  operating  the  engines  which  furnish  power  for  the 
transportation  of  passengers  and  freight  over  land  have  been  granted 
increases  in  pay,  and  it  therefore  seems  but  just  that  the  engineers 
who  operate  the  ferries  which  carry  passengers  and  freight  over 
water  should  be  granted  consideration  in  this  connection. 

The  members  voting  for  this  decision  were  Messrs.  Hooper, 
Hanger,  Morrow,  Baker,  Higgins,  and  Elliott. 

A.  O.  Wharton. 

SUPPORTING  OPINION 

The  elements  enumerated  in  the  transportation  act,  1920,  outlining 
the  bases  on  which  the  Railroad  Labor  Board  is  required  to  predicate 
its  conclusions  clearly  justify  the  above  decision.  The  argument 
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advanced  by  the  employees  is  practically  the  same  as  that  introduced 
in  connection  with  Docket  3580,  which  was  disposed  of  by  majority 
action  of  the  board  in  its  Decision  No.  2046.  The  factor  which  is 
apparently  responsible  for  the  origination  of  this  particular  dispute 
is  that  subsequent  to  the  issuance  of  Decision  No.  2046  the  railroad 
companies  voluntarily  increased  the  wages  of  certain  other  classes 
of  marine  employees.  The  board,  however,  is  called  upon  to  decide 
the  justness  and  reasonableness  of  the  wages  applied  to  the  classes 
involved  in  this  dispute.  There  has  been  no  change  in  the  service 
requirements  of  these  positions,  nor  has  there  been  any  material 
change  in  other  relevant  factors  surrounding  the  employment  of 
these  men  since  the  issuance  of  the  board’s  Decision  No.  2046  or,  in 
fact,  since  the  effective  date  of  the  transportation  act,  1920. 

The  board  in  reaching  its  conclusions  in  connection  with  this  case 
made  a comparison  of  the  rates  paid  for  comparable  service  at  other 
ports  which  satisfied  the  majority  of  the  board  that  such  a com- 
parison did  not  warrant  an  upward  adjustment  in  the  wages  of  the 
employees  at  the  port  of  San  Francisco. 

Horace  Baker. 

Samuel  Higgins. 


DECISION  NO.  3904.— DOCKET  4762 

Chicago,  III.,  November  20,  1925 

Railroad  Yardmasters  of  America  v.  Wabash  Railway  Company 

Question. — Ex  parte  submission  from  employees  requesting  back 
pay  for  assistant  general  yardmasters,  yardmasters,  and  assistant 
3^ardmasters,  for  the  difference  between  the  rates  established  by 
Decision  No.  2 of  the  Railroad  Labor  Board  (I,  R.  L.  B.,  13),  less 
the  decrease  named  in  Decision  No.  147  (II,  R.  L.  B.,  133),  and  the 
rate  of  six  dollars  ninety-nine  and  one-fourth  cents  ($6.9914)  per 
day  paid  the  employees  by  the  carrier  for  the  period  from  July  1, 
1921.  to  September  1,  1924;  request  for  overtime  for  assistant  general 
yardmasters  at  pro  rata  rates  for  all  time  worked  in  excess  of  eight 
hours  from  October  16,  1922,  to  September  1,  1924;  request  for  con- 
tinuation of  the  scope  rule  established  by  Decision  No.  1266  of  the 
Board  (III,  R.  L.  B.,  765)  and  request  that  assistant  general  yard- 
masters  be  paid  $300.00,  yardmasters  $275.00,  and  assistant  yard- 
masters  $260.00  per  month  effective  as  of  September  1,  1924. 

Statement— The  employees  state  that  a dispute  arose  between 
them  and  the  carrier,  which  was  filed  with  the  Railroad  Labor  Board 
in  a joint  submission  dated  September  12,  1924,  and  that  on  March 
10,  1925,  the  Board  promulgated  Decision  No.  3103  thereon,  which 
reads  as  follows: 

Question  — ( a ) What  rate  of  pay  shall  apply  to  yardmasters  on  the  Wabash 
Railway,  effective  September  1,  1924? 

(b)  What  rate  of  pay  should  have  been  applied  since  July  1,  1921,  according 
to  Decision  No.  147  (II.  R.  L.  B.,  133)  and  agreement  entered  into  between 
the  parties  above  named? 
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Decision . — (a)  The  dispute  on  this  question  is  not  properly  before  the  Board 
and  is  therefore  dismissed. 

(b)  No  specific  claim  is  before  the  Board  as  to  the  rate  of  pay  that  should 
have  been  in  effect  during  the  period  in  question,  nor  is  there  any  evidence  to 
show  that  the  carrier  has  violated  the  provisions  of  the  agreement  entered  into 
July  1,  1921.  (VI,  R.  L.  B.,  417.) 

The  employees  also  state  that  upon  the  receipt  of  Decision  No. 
3103  they  requested  a conference  with  the  management  of  the  carrier 
regarding  rates  of  pay,  which  was  held  on  April  27,  1925,  and  re- 
sulted in  a disagreement  on  the  question. 

It  is  further  stated  by  the  employees  that  prior  to  J uly  1,  1921,  all 
yardmasters  were  on  a 12-hour  basis,  but  on  that  date  the  basic 
eight-hour  day  became  effective  for  some  yardmasters  through  an 
agreement  with  the  carrier.  When  the  original  agreement  of  July 
1,  1921,  was  negotiated,  the  rule  relating  to  scope  of  the  agreement 
was  in  dispute  and  was  referred  to  the  Railroad  Labor  Board  and 
Decision  No.  1266  was  promulgated  thereon,  effective  October  16, 
1922,  which  decided  that  all  yardmasters,  excepting  only  some  gen- 
eral yardmasters  classed  as  “ officials  ” by  the  Interstate  Commerce 
Commission,  were  to  be  included  within  the  scope  of  the  agreement. 
The  decision  of  the  board  was  never  complied  with  by  the  carrier, 
and  assistant  general  yardmasters,  some  of  whom  were  classified  as 
night  general  yardmasters  and  some  as  night  yardmasters,  and  who 
were  placed  under  the  scope  rule  by  Decision  No.  1266,  have  con- 
tinued working  long  hours.  Decision  No.  1266  of  the  board  relating 
to  scope  of  the  agreement  reads  as  follows : 

The  term  “ yardmasters  ” as  herein  used  shall  be  understood  to  include 
general  yardmaster,  assistant  general  yardmaster,  yardmaster,  assistant  yard- 
master,  except  general  yardmasters  referred  to  in  Ex  Parte  No.  72,  Interstate 
Commerce  Commission.  (Ill,  R.  L.  B.,  765.) 

The  employees  contend  they  should  not  be  required  to  surrender 
the  scope  rule  of  Decision  No.  1266  and  penalize  the  men  on  account 
of  the  carrier  not  complying  with  the  decision. 

The  employees  also  state  that  the  rates  in  effect  prior  to  July  1, 
1921,  were  for  long  hours  and  were  established  by  the  board  in  De- 
cision No.  2,  and  request  that  those  rates,  less  the  decrease  authorized 
by  the  board  in  Decision  No.  147,  be  applied  to  the  employees  in- 
volved in  this  dispute  from  July  1,  1921,  and  that  the  employees  be 
paid  the  difference  between  the  amount  they  would  have  earned  at 
those  rates  and  the  amount  paid  them  by  the  carrier  at  the  rate  of 
$6.9914  pei'  day  from  July  1,  1921,  to  September  1,  1924. 

The  employees  also  request  that  assistant  general  yardmasters  be 
paid  overtime  at  pro  rata  rates  for  all  time  worked  in  excess  of  eight 
hours  from  October  16,  1922,  to  September  1,  1924,  on  which  latter 
date  a new  agreement  became  effective,  such  overtime  to  be  paid 
at  the  rates  established  by  Decision  No.  2 of  the  board,  less  the  de- 
crease authorized  by  the  board  in  its  Decision  No.  147. 

The  employees  state  that  the  Wabash  Railway  Co.  made  set- 
tlement with  other  classes  of  employees  along  lines  of  settlements 
made  by  the  New  York  Central  Railroad  and  its  employees,  and  re- 
quest that  the  Wabash  Railway  Co.  establish  a rate  of  $300  per 
month  for  assistant  general  yardmasters,  $275  per  month  for  yard- 
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masters,  and  $260  per  month  for  assistant  yardmasters,  effective  as 
of  September  1,  1924,  the  lowest  rate  requested  by  them  being  equal 
to  the  rate  established  by  the  New  York  Central  Railroad  when  the 
question  of  money  value  of  vacations  which  are  enjoyed  by  the 
employees  of  that  carrier  is  taken  into  consideration,  and  is  about 
equal  to  salaries  paid  other  subordinate  officials  with  whom  the 
duties  and  responsibilities  of  yardmasters  are  comparable. 

The  carrier  states  that  the  only  question  before  the  Board  is  that 
relating  to  rates  of  pay  for  yardmasters  coming  within  the  scope 
of  the  agreement,  as  the  rules  were  either  agreed  to  in  conference 
or  were  decided  by  Decision  No.  3102. 

The  carrier  also  states  that  it  agreed  to  include  within  the  scope 
of  the  agreement  all  yardmasters  in  charge  at  night,  which  put  them 
on  an  eight-hour  basis  and  gave  them  overtime  after  eight  hours, 
effective  from  September  1,  1924,  the  date  the  last  agreement  became 
effective,  it  being  agreed  that  the  same  assignments  would  be  con- 
tinued for  such  yardmasters  and  the  same  rate  of  pay  would  apply, 
which  would  be  considered  full  compensation  for  the  hours  worked 
until  the  board  finally  decided  the  dispute  on  rates  of  pay. 

The  carrier  also  states  that  the  rates  of  pay  requested  by  the 
employees  are  excessive  and  are  not  supported  by  the  eight-hour  rate 
in  effect  on  carriers  properly  comparable  with  the  Wabash  Railway, 
neither  are  they  in  conformity  with  local  settlements  reached  by 
this  organization  on  other  roads,  as  it  is  understood  that  no  settle- 
ments have  been  effected  on  the  basis  of  retaining  the  former  twelve- 
hour  rate  for  eight  hours’  service. 

It  is  further  stated  by  the  carrier  that  the  eight-hour  rate  estab- 
lished by  it  for  assistant  yardmasters  is  $9.40  per  month  above  rates 
that  would  have  been  produced  by  a strict  application  of  Decisions 
Nos.  2 and  147,  for  the  reason  that  following  the  issuance  of  Decision 
No.  2 assistant  yardmasters  were  increased  $40.00  per  month  instead 
of  $30.60  per  month  as  provided  by  Decision  No.  2,  the  decrease  of 
$16.32  being  applied  in  accordance  with  Decision  No.  147.  Therefore 
the  rates  for  assistant  yardmasters  are  just  and  reasonable  and 
should  not  be  increased. 

The  carrier  requests  that  the  board  fix  rates  that  are  just  and 
reasonable  for  eight  hours’  service,  taking  into  consideration  condi- 
tions obtaining  on  the  Wabash  Railway  and  the  varying  conditions 
as  between  large  terminal  centers  and  small  outlying  yards,  and 
recognizes  that  any  retroactive  feature  would  simply  impose  a penalty 
upon  the  carrier  for  carrying  out  an  agreement  made  in  good  faith 
to  maintain  status  quo  until  the  question  of  rates  of  pay  was  decided 
by  the  board. 

Decision. — The  Labor  Board  decides : 

(a)  The  scope  rule,  Article  1 of  Decision  No.  1266  is  reaffirmed. 

(b)  Request  that  employees  involved  in  this  dispute  shall  be 
allowed  back  pay  for  the  difference  between  the  amount  they  would 
have  earned  at  the  rates  established  by  Decision  No.  2,  less  the 
decrease  named  in  Decision  No.  147  and  the  amount  paid  them  at  the 
rate  of  $6.9934  per  day  covering  the  period  from  July  1,  1921,  to 
September  1,  1924,  is  denied. 
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( c ) Request  of  the  employees  that  yardmasters  in  charge  at  night, 
and  who  were  included  in  the  agreement,  shall  be  paid  overtime  at 
pro  rata  rates  for  all  time  worked  in  excess  of  eight  hours  from 
October  16,  1922,  to  September  1,  1924,  is  denied. 

( d ) The  following  rates  are  established  for  an  eight-hour  day 
and  shall  be  effective  as  of  November  16,  1925 : 


Assistant  general  yardmaster — rer  mo. 

Those  now  receiving  $300.00  to  receive $270. 00 

Those  now  receiving  $290.00  to  receive 265.  00 

Those  now  receiving  $280.00  to  receive 260.  00 

Those  now  receiving  $275.00  to  receive 257.  50 

Those  now  receiving  $265.00  to  receive 250.  00 

Those  now  receiving  $250.00  to  receive 240.  00 

Yardmasters 235.  00 

Assistant  yardmasters 225.  00 


DECISION  NO.  3905.— DOCKET  2043 

Chicago,  III.,  November  20,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Delaware,  Lackawanna  & Western  Railroad  Co. 

Question. — Dispute  relative  to  the  application  of  the  Railroad 
Labor  Board’s  Decision  No.  1279  regarding  the  contracting  of 
freight-house  work  as  it  applies  to  Scranton,  Pa. 

Statement. — Under  date  of  October  23,  1922,  the  board  issued 
Decision  No.  1279,  Docket  2043,  covering  a dispute  between  the 
above-named  parties  relative  to  the  carrier  contracting  the  work  of 
handling  freight  in  Hoboken,  N.  J.,  Jersey  City,  N.  J.,  East  Buffalo, 
N.  Y.,  and  Scranton,  Pa.  After  summarizing  the  facts  and  the  con- 
tentions of  the  respective  parties  and  expressing  an  opinion  as  to 
the  dispute,  the  Labor  Board  decided  as  follows : 

Decision. — The  Labor  Board  therefore  decides : 

(a)  The  contract  entered  into  between  the  Delaware,  Lackawanna  & West- 
ern Railroad  Co.  and  Downey  Bros,  for  the  handling  of  freight  at  Scranton. 
Pa.,  and  the  contract  between  said  carrier  and  the  Buffalo  Freight  Terminal 
& Warehouse  Co.  for  the  handling  of  freight  at  Buffalo,  N.  Y.,  is  in  viola- 
tion of  the  transportation  act,  1920,  in  so  far  as  it  purports  or  is  construed 
by  the  carrier  to  remove  said  employees  from  the  application  of  said  act,  and 
that  those  provisions  of  the  contract  affecting  the  wages  and  working  rules 
of  said  employees  are  in  violation  of  Decisions  Nos.  2,  119,  and  147  of  the 
Labor  Board. 

(b)  The  freight-house  employees  of  said  contractor  are  under  the  jurisdic- 
tion of  the  Labor  Board  and  subject  to  the  application  of  the  transportation 
act,  1920,  and  decisions  of  the  Labor  Board.  (Ill,  R.  L.  B.  812.) 

After  the  issuance  of  the  above-quoted  decision,  the  employees 
addressed  a communication  to  the  board  in  which  it  was  stated  that 
the  carrier  had  discontinued  the  contracting  at  Scranton  and  had 
taken  over  the  operation  of  the  freight  house,  retaining  the 
employees  of  the  contractor  in  its  service  but  did  not  return  to  the 
service  the  employees  who  were  in  the  service  of  the  carrier  at  the 
time  the  handling  of  the  freight  house  was  let  out  by  contract.  A 
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copy  of  the  employees’  communication  was  referred  to  the  carrier 
who  replied  stating  that  the  contracting  referred  to  in  the  board’s 
decision  had  been  discontinued  and  taking  the  position  that  accord- 
ing to  the  board’s  decision  the  contract  did  not  have  the  effect  of 
terminating  the  relationship  of  employer  and  employee  between  the 
carrier  and  its  employees,  but,  on  the  other  hand,  provided  that  the 
employees  continued  as  employees  of  the  carrier  after  the  contract 
became  effective,  and  while  working  for  the  contractor  wTere  in  law 
and  in  fact  working  as  employees  of  the  carrier.  Further,  that  the 
employees  at  the  freight  house  at  Scranton  went  out  on  strike  when 
the  work  was  contracted,  and  that  it  is  its  understanding  that  by 
going  out  on  strike  for  alleged  grievances  that  related  to  the  per- 
formance of  their  work  they  left  the  employ  of  the  carrier  and 
ceased  to  be  its  employees,  in  the  same  sense  as  though  the  contract 
had  not  been  made ; and  that  being  no  longer  employees  of  the  car- 
rier they  have  no  standing  as  such  under  the  transportation  act, 
1920,  to  bring  a complaint  against  the  carrier  before  the  Railroad 
Labor  Board. 

Under  date  of  May  16,  1923,  the  Labor  Board,  acting  under 
authority  conferred  upon  it  by  section  313  of  the  transportation 
act,  1920,  conducted  an  oral  hearing  for  the  purpose  of  making 
inquiry  to  enable  it  to  determine  whether  or  not  there  had  been  a 
violation  of  the  board’s  Decision  No.  1279. 

At  the  oral  hearing  the  employees  contended  that  the  carrier  had 
violated  the  intent  of  Decision  No.  1279  by  its  refusal  to  return  its 
former  employees  to  the  service. 

The  carrier  took  the  position  that  the  employees  by  going  on 
strike  severed  their  connection  with  the  carrier  and  therefore  are  not 
employees  as  contemplated  by  Title  III  of  the  transportation 
act,  1920. 

Opinion. — The  Railroad  Labor  Board’s  opinion  with  respect  to 
the  contracting  of  work  at  Scranton  is  set  forth  in  its  Decision  No. 
1279.  While  the  decision  was  silent  with  respect  to  employees  being 
returned  to  the  service  of  the  carrier  it  has  expressed  an  opinion  in 
its  Decision  No.  1361,  reading  as  follows : 

* * * This  brings  the  board  to  the  consideration  of  the  new  question 

as  to  whether  the  employees  lost  their  right  to  present  their  contention  against 
these  shop  contracts  owing  to  the  fact  that  they  discontinued  work  under  the 
contracts.  In  other  words,  the  carrier  contends  that  it  can  close  down  its  shops, 
put  its  employees  under  a contractor,  arbitrarily  reduce  their  legally  estab- 
lished wages,  and  deprive  them  of  the  railway  shop  rules  embraced  in  an 
agreement  of  the  parties  and  in  the  decisions  of  the  board,  although  said  wages 
and  rules  had  previously  been  put  into  effect  by  the  carrier,  and  the  30-day 
notice  provided  by  the  agreement  and  the  requirements  provided  by  Congress 
in  the  transportation  act  for  negotiating  such  changes  in  wages  and  working 
conditions  had  not  been  complied  with.  Then  having  thus  violated  its  obliga- 
tions, legal  and  moral,  to  the  men,  the  carrier  takes  the  position  that  the  men 
can  not  present  their  grievance  to  the  labor  board  because  they  have  refused  to 
work  for  the  so-called  contractors  under  the  diminished  wages  and  mutilated 
working  rules  imposed  by  this  process.  No  court  or  tribunal  animated  by  the 
principles  of  equity  should  give  ear  to  such  contention  as  that  made  by  the 
carrier  in  this  case. 

These  contracts  were  merely  subterfuges  by  which  the  carrier  arbitrarily 
changed  the  wages  and  working  conditions  of  these  employees  without  com- 
pliance with  the  provisions  of  the  law.  If  it  be  said  that  the  decisions  of  the 
board  embodying  the  wages  and  rules  taken  away  from  these  employees  were 
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not  legally  binding  on  the  carrier,  it  must  be  remembered  that  these  decisions 
had  been  accepted  and  put  into  effect  by  the  carrier  and  had  thus,  in  effect, 
become  agreements  between  the  parties  which  could  not  be  terminated  except 
in  accordance  with  the  express  provisions  of  the  agreements  themselves  as  well 
as  the  transportation  act,  1920.  Any  effort  upon  the  part  of  the  carrier  to 
change  these  accepted  and  effective  decisions  would  have  constituted  a new 
dispute,  which  the  statute  imperatively  directs  shall  be  brought  to  the  labor 
board  for  adjustment.  In  these  cases  the  employees  sought  conferences  with 
the  carrier,  but  they  were  denied  this  right.  If  it  be  insisted  that  the  men 
should  have  continued  work  under  the  contracts  and  should  have  brought  ex 
parte  disputes  to  the  board,  let  it  be  noted  that  the  carrier  claimed  that  it  had 
shut  down  its  shops  and  denied  that  the  men  were  its  employees.  At  that 
time  the  board  had  not  yet  held  that  men  so  situated  were  as  a matter  of 
law  employees  of  the  carrier,  and  the  employees  of  course  had  no  means  of 
knowing  that  the  board  would  so  hold. 

If  this  had  been  a case  in  which  the  carrier  had  violated  a decision  affecting 
some  ordinary  matter  of  wages  or  rules,  there  would  have  been  no  questions 
as  to  the  duty  and  necessity  of  the  employees  to  remain  at  work  until  the  ques- 
tion in  dispute  could  be  adjudicated  by  the  labor  board.  In  this  case,  however, 
the  carrier  had  taken  steps  which  purported  to  close  its  shops,  transfer  its 
employees  to  a new  employer,  remove  them  from  the  application  of  the  trans- 
portation act,  1920,  and  obliterate  their  wage  and  rule  agreements.  This  was 
equivalent  to  a lockout.  This  was  done  under  a claim  of  legal  right,  and  the 
employees  apparently  acquiesced  in  the  carrier’s  view  of  the  matter  that  the 
shops  had  been  closed  and  that  they  had  been  thrown  out  of  employment.  The 
labor  board  can  not  afford  to  strain  at  a technicality  and  say  that  these  men. 
with  their  entire  status  as  railway  employees  apparently  destroyed  by  a de- 
liberate act  of  the  carrier,  should  not  be  heard  to  complain  before  the  board 
because  they  stopped  work  under  the  contractor.  With  the  principle  once 
thoroughly  established  that  the  carrier’s  effort  to  expel  them  from  its  em- 
ployment in  the  way  described  was  illegal  and  ineffectual,  the  duty  of  the 
employees  might  be  different  in  the  view  of  the  board  (III,  R.  L.  B.  934). 

The  dispute  between  the  parties  hereto  is  in  its  general  character- 
istics the  same  as  the  one  upon  which  the  above-quoted  opinion  was 
expressed,  and  which  is  therefore  reiterated  with  respect  to  this  par- 
ticular dispute.  While,  as  stated,  the  decision  did  not  specifically 
provide  that  the  employees  who  may  have  suspended  work  be  re- 
turned to  the  service,  the  opinion  above  expressed  clearly  shows  that 
it  was  not  the  intention  of  the  board  to  consider  such  employees  as 
having  lost  their  rights  to  their  former  positions. 

Decision. — The  carrier  is  directed  to  take  up  with  any  employee 
who  may  have  suspended  work  the  matter  of  reinstatement  upon  the 
application  of  the  interested  employee  or  his  representative. 


DECISION  NO.  3906.— DOCKET  3490 

Chicago,  III.,  'November  20,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  the  employees  that  Mrs.  E.  F.  Wells  should 
be  assigned  to  the  position  of  staff  operator-switch  tender  at  Tunnel 
Six,  Sacramento  division,  and  allowed  compensation  for  the  differ- 
ence in  pay  of  that  position  and  the  rates  paid  at  other  points  where 
she  has  been  employed  from  the  date  she  should  have  been  assigned 
to  the  position  sought  by  her. 

Statement. — The  employees  state  that  in  May,  1921,  the  position  of 
staff  operator-switch  tender  at  Tunnel  Six  was  bulletined  by  the 
superintendent  of  the  Sacramento  division  and  the  senior  applicant, 
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Mrs.  E.  F.  Wells,  was  denied  the  assignment  which  was  given  to  a 
junior  applicant. 

The  employees  also  state  that  the  carrier  employs  both  male  and 
female  help  and  that  the  women  are  required  to  perform  all  the 
duties  incidental  to  the  class  of  their  employment.  Mrs.  Wells  has 
been  in  the  staff  service  since  1911  and  states  that  she  knows  of  no 
condition  at  Tunnel  Six  that  she  could  not  handle,  and  she  feels  she 
should  be  given  a chance  to  try  the  position.  It  has  been  the  prac- 
tice for  employees  to  be  tried  out  on  different  positions  as  the  pro- 
visions of  the  agreement  protect  the  carrier  against  using  incom- 
petent employees  on  any  position,  and  most  employees  make  good 
when  given  a trial  on  positions. 

The  employees  claim  that  Mrs.  Wells  should  be  given  a trial  on 
the  position  as  she  is  well  acquainted  with  the  character  and  require- 
ments thereof  and  insists  that  she  can  fulfill  all  the  demands  made 
on  the  occupant  of  the  position. 

The  carrier  states  that  the  service  required  in  the  position  sought 
by  Mrs.  Wells  includes  handling  switches,  that  on  August  28,  1921, 
the  method  of  operating  these  switches  was  changed  from  physical 
to  electrical,  but  this  change  does  not  preclude  the  possibility  of 
emergencies  arising  making  it  necessary  to  handle  the  switches 
temporarily  by  hand,  as  was  the  practice  prior  to  that  date. 

The  carrier  also  states  that  Tunnel  Six  is  located  in  the  Sierra 
Mountains  and  during  certain  periods  of  the  winter  there  is  a possi- 
bility of  snow  and  ice  interfering  with  normal  operation  of  the 
switch  points,  frogs,  etc.,  and  the  work  incident  to  clearing  such 
obstructions  is  of  a nature  that  Mrs.  Wells  could  not  perform  with 
justice  to  herself  or  the  carrier;  and,  therefore,  the  officers  of  the 
carrier  were  justified  under  section  ( c ) of  rule  24  of  the  agreement 
in  declining  to  accept  the  application  of  Mrs.  Wells.  Section  (c) 
of  rule  24  reads  as  follows: 

The  company,  through  the  proper  official,  will  determine  the  fitness  of 
telegraphers  to  fill  all  positions  in  this  agreement. 

Decision. — Under  the  rule  above  quoted,  the  claim  of  the  em- 
ployees is  denied. 


DECISION  NO.  3907.— DOCKETS  136,  923 

Chicago , III.,  November  20,  1925 

United  Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers  v.  Delaware,  Lackawanna  & Western  Railroad  Co. 

Question. — Request  of  carrier  for  reconsideration  of  Decisions 
Nos.  92  and  518  of  the  Railroad  Labor  Board. 

Statement. — Under  date  of  March  4,  1921,  the  Railroad  Labor 
Board  rendered  Decision  No.  92,  Docket  136,  incorporating  the 
following  question  and  decision : 

Question. — Proper  rate  of  pay  for  painters  in  maintenance-of-way  depart- 
ment of  the  Delaware,  Lackawanna  & Western  Railroad  Co. 

******:!« 

Decision. — ( a ) The  employees  in  question  do  not  come  under  the  provi- 
sions of  the  national  agreement  of  the  Federated  Shop  Crafts.  The  board, 
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therefore,  decides  that  it  is  not  proper  to  classify  and  pay  them  in  accordance 
with  said  national  agreement. 

(&)  In  view  of  the  fact  that  Decision  No.  2 provides  that  the  increases 
specified  therein  be  added  to  the  rates  established  by  or  under  the  authority 
of  the  United  States  Railroad  Administration,  the  board  decides  that  the 
increase  of  15  cents  per  hour  specified  therein  for  maintenance-of-way  mechan- 
ics shall  be  added  to  the  rates  in  effect  12.01  a.  m.  March  1.  1920.  ('ll  R L 
B.  70.) 

A dispute  arose  as  to  the  application  of  the  above  decision  and 
on  December  31,  1921,  the  Railroad  Labor  Board  issued  Decision 
No.  518,  Docket  923,  reading  as  follows : 

Question. — Shall  the  increase  of  15  cents  per  hour  specified  in  Decision 
No.  2 for  painters,  covered  by  paragraph  (ft)  of  Decision  No.  92  of  the  United 
States  Railroad  Labor  Board,  be  added  to  the  rates  in  effect  at  12.01  a.  m. 
March  1,  1920? 

Decision. — Yes.  (II,  R.  L.  B.  489.) 

Subsequent  to  the  receipt  of  the  above  decisions  the  carrier  filed 
with  the  board  a brief  outlining  at  great  length  their  position  as 
to  the  justness  of  the  decision. 

The  position  of  the  carrier  as  set  forth  in  the  written  brief  was 
much  more  complete  than  the  argument  set  forth  prior  to  the  ren- 
dition of  the  decisions  referred  to,  and  gives  to  the  Board  a clearer 
understanding  of  the  dispute  and  the  facts  and  circumstances  sur- 
rounding the  same. 

A further  analysis  of  the  case  clearly  shows  that  the  rate  of  pay 
applied  to  painters  in  the  maintenance-of-way  department  on  the 
Delaware,  Lackawanna  & Western  Railroad  was  in  excess  of  the 
rate  paid  for  similar  classes  of  service  on  other  lines.  That  the 
Railroad  Administration  order  was  not  properly  applied  is  evi- 
denced by  this  fact,  and  the  further  fact  that  maintenance-of-way 
painters  were  covered  by  the  provisions  of  Supplement  8 to  General 
Order  No.  27  and  not  Supplement  4 which  was  applied  on  the 
Delaware,  Lackawanna  & Western  Railroad. 

While  the  evidence  shows  that  the  regional  director  authorized 
the  application  of  the  higher  rate,  it  is  also  shown  that  the  error  had 
been  detected,  resulting  in  the  carrier  endeavoring  to  adjust  the 
rate,  but  at  the  termination  of  Federal  control  had  not  succeeded 
in  doing  so. 

The  decisions  of  the  Railroad  Labor  Board  were  predicated  solely 
upon  the  fact  that  the  higher  rate  of  pay  was  in  effect  at  12.01 
a.  m.  March  1,  1920,  and  to  which  it  has  been  ruled  the  increases 
authorized  by  Decision  No.  2 (I,  R.  L.  B.  13)  should  have  been 
added.  It  was  not  the  intention  of  the  board  in  its  Decision  No.  2 
to  perpetuate  an  error  merely  because  a rate  happened  to  exist  on 
a certain  date,  and  the  additional  argument  and  evidence  submitted 
by  the  carrier  has  clearly  demonstrated  to  the  board  that  an  error 
was  made,  and  that  the  carrier  acted  properly  in  correcting  it. 

Decision. — The  Railroad  Labor  Board  hereby  rescinds  the  pro- 
visions of  Decisions  Nos.  92  and  518,  and  decides  that  Decision  No. 
2 of  the  board  was  properly  applied. 

DISSENTING  OPINION 

The  dispute  involved  in  the  above  decision  was  submitted  to  the 
board  ex  parte  by  the  representatives  of  the  employees  November 
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5,  1920.  On  November  18,  1920,  the  carrier  submitted  a detailed 
statement,  fully  outlining  its  position,  specifically  citing  decisions 
and  interpretations  of  the  Railroad  Administration  in  justification 
of  its  action. 

On  March  4,  1921,  the  board  rendered  its  Decision  No.  92,  docket 
136,  reading : 

Question. — Proper  rate  of  pay  for  painters  in  maintenance-of-way  depart- 
ment of  the  Delaware,  Lackawanna  & Western  Railroad  Co. 

Decisions. — (a)  The  employees  in  question  do  not  come  under  the  provi- 
sions of  the  national  agreement  of  the  Federated  Shop  Crafts.  The  board, 
therefore,  decides  that  it  is  not  proper  to  classify  and  pay  them  in  accordance 
with  said  national  agreement. 

(b)  In  view  of  the  fact  that  Decision  No.  2 provides  that  the  increases 
specified  therein  be  added  to  the  rates  established  by  or  under  the  authority 
of  the  United  States  Railroad  Administration,  the  board  decides  that  the 
increase  of  15  cents  per  hour  specified  therein  for  maintenance-of-way  me 
chanics  shall  be  added  to  the  rates  in  effect  12.01  a.  m.,  March  1,  1920. 

Decision  No.  92  was  adopted  by  the  following  vote:  For:  Messrs. 
Phillips,  Forrester,  Wharton,  Hanger,  Barton.  Against  : Messrs. 
Park,  Baker,  Elliott. 

The  carrier  did  not  apply  Decision  No.  92,  contending  that  para- 
graph (a)  sustained  their  position. 

The  employees  under  date  of  June  24,  1921,  in  ex  parte  form 
again  submitted  the  question.  The  carrier  being  furnished  a copy 
of  the  employees’  submission,  replied  under  date  of  August  24,  1921, 
fully  setting  forth  its  position. 

The  dispute  was  docketed  as  Docket  No.  923  and  Decision  No.  518 
thereon  was  rendered  December  3,  1921.  The  decision  reads : 

Question. — Shall  the  increase  of  15  cents  per  hour  specified  in  Decision 
No.  2 for  painters  covered  by  paragraph  (b)  of  Decision  No.  92  of  the  United 
States  Railroad  Labor  Board  be  added  to  the  rates  in  effect  at  12.01  a.  m., 
March  1,  1920? 

D ecision. — Y es. 

Decision  No.  518  was  adopted  by  the  following  vote : For : Messrs. 
Higgins,  Hanger,  Wharton,  Elliott,  McMenimen,  Phillips,  Hooper. 
Against:  None.  Present,  not  voting:  Messrs.  Baker  and  Barton. 

On  April  14,  1922,  the  representative  of  the  employees  submitted 
a detailed  statement  of  its  efforts  to  have  the  carrier  apply  these 
decisions.  On  May  23,  1922,  the  carrier  in  acknowledging  receipt  of 
copy  of  employees’  statement  to  the  board  set  forth  its  position  in 
detail,  and  in  the  concluding  paragraph  said : 

For  these  reasons  you  will  understand  that  a dispute  actually  exists  be- 
tween the  management  and  the  representatives  of  the  maintenance-of-way 
employees,  and  we  have  repeatedly  stated  our  position  to  them.  Your  board 
is  in  possession  of  their  entire  argument  and,  with  this  further  explanation 
of  the  position  of  the  management,  we  hope  that  it  will  be  agreeable  to  the 
board  to  review  its  former  decisions  and  remove  this  plain  inequality  in  the 
rates  of  pay  of  these  employees  by  declaring  that  their  proper  rate  at  March 
I,  1920,  was  that  provided  through  the  application  of  Supplement  8 to  Gen- 
eral Order  No.  27.  and  that  the  increase  provided  in  Decision  No.  2 should 
have  been  added  to  this  rate. 

Subsequent  to  the  receipt  of  the  carrier’s  letter  of  May  23,  1922, 
parties  fully  familiar  with  all  facts  in  the  case  intervened  and 
sought  to  get  this  carrier  to  appty  the  decisions  of  the  board.  The 
intervention  failed  to  bring  the  desired  result,  the  board  receiving 
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advice  to  that  effect  September  2,  1922.  On  October  24,  1922,  the 
board  adopted  the  following  letter,  which  was  addressed  to  Mr.  E. 
M.  Bine,  vice  president  and  general  manager  of  the  Delaware, 
Lackawanna  & Western  Railroad  Company : 

Referring  to  Decisions  Nos.  92  and  518,  covered  by  Dockets  136  and  923. 
respectively,  also  to  subsequent  correspondence  that  has  been  passed  with 
respect  to  the  compliance  with  these  decisions.  This  board  is  being  urged 
by  representatives  of  the  United  Brotherhood  of  Maintenance  of  Way  Em- 
ployees and  Railway  Shop  Laborers  to  take  such  action  as  is  within  its 
power  in  having  these  decisions  applied  in  conformity  with  the  provisions 
thereof.  The  board  has  received  a communication  from  the  carrier  dated 
May  23,  1922,  wherein  certain  reasons  are  advanced  as  to  why  the  decisions 
have  not  been  applied. 

For  your  information  would  advise  that  the  Labor  Board  rendered  its 
decisions  upon  the  question  that  had  been  submitted  to  it  and  in  conformity 
with  the  evidence  presented  in  connection  therewith.  Decision  No.  518  was  a 
reiteration  of  the  intent  of  the  Labor  Board  in  Decision  No.  92,  which  is  self- 
indicative  that  the  question  in  dispute  was  given  consideration  in  connection 
with  the  issuance  of  the  above  decisions,  each  of  which  carried  the  same 
principle  with  respect  to  the  question  submitted. 

It  is  the  suggestion  of  the  Labor  Board  that  the  proper  procedure  for  the 
carrier  to  have  followed  and  to  now  follow  would  have  been  to  apply  the 
decisions  in  conformity  with  the  provisions  thereof  and  then  create  a dispute 
with  respect  to  the  classification  and  rate  of  pay  upon  which  your  position 
is  at  present  entirely  predicated. 

If  unable  to  reach  an  agreement  in  conference  as  to  the  classification  and 
rating  of  the  employees  in  question,  the  carrier  is  privileged  to  submit  the 
matter  to  the  Railroad  Labor  Board  in  conformity  with  the  provisions  of 
section  301  of  the  transportation  act,  1920,  upon  receipt  of  which  submission 
the  matter  will  be  considered  from  the  standpoint  on  which  the  submission 
is  predicated. 

The  letter  was  adopted  by  the  following  vote:  For,  Messrs.  Bar- 
ton, McMenimen,  Wharton,  Hanger,  Higgins,  Hooper;  against, 
Messrs.  Baker,  Elliott. 

CARRIER  AGAIN  PETITIONS  FOR  REHEARING 

Under  date  of  December  2,  1922,  the  carrier  filed  another  petition 
for  rehearing  in  the  form  of  a printed  brief,  differing  from  its 
previous  submissions  in  no  material  respect,  except  that  the  decisions 
and  interpretations  rendered  by  the  Railroad  Administration  were 
quoted  in  full  or  in  part,  instead  of  referring  to  such  decisions  and 
interpretations  by  title  and  date  of  issue.  All  of  these  decisions  and 
interpretations  are  part  of  the  records  of  the  board  and  were  con- 
sidered fully  at  the  time  the  board  rendered  Decisions  Nos.  92 
and  518. 


EMPLOYEES  REQUEST  CARRIER  BE  CITED 

Under  date  of  April  12,  1923,  the  representatives  of  the  employees 
again  advised  the  board  that  the  carrier  had  not  applied  the  deci- 
sions, and  in  connection  therewith  made  the  following  request : 

Would  request  that  the  management  on  this  property  be  cited  for  not  living 
up  to  the  decisions  of  your  board  and  that  whatever  pressure  you  can  apply 
be  brought  to  bear  on  them.  Anticipating  an  early  reply,  etc. 


[No.  3907] 


DECISIONS 


1255 


employees’  request  ignored 

The  records  of  the  board  disclose  that  the  request  of  the  employees 
filed  in  the  letter  above  quoted  was  ignored  to  the  extent  that  the 
letter  was  not  even  acknowledged. 

AFTER  A LAPSE  OF  TWO  YEARS  THE  BOARD  MAKES  AN  INQUIRY 

Under  date  of  April  3,  1925,  the  board  wrote  as  follows : 

Mr.  E.  M.  Rine, 

Vice  President  and  General  Manager , 

Delaware , Lackawanna  & Western  Railroad, 

90  West  Street,  New  York,  N.  Y. 

Mr.  F.  H.  Fljozdal, 

Grand  President  United  Brotherhood  of  Maintenance 
of  Way  Employees  and  Railway  Shop  Laborers, 

61  Putnam  Avenue,  Detroit,  Mich. 

Gentlemen  : Referring  to  petition  of  the  Delaware,  Lackawanna  & Western 
Railroad  Co.  for  rehearing  of  matter  covered  in  Decisions  Nos.  92  and  518, 
Dockets  136  and  923,  respectively,  and  complaint  from  employees  in  the  main- 
tenance-of-way  department  of  this  carrier,  represented  by  the  United  Brother- 
hood of  Maintenance  of  Way  Employees  and  Railway  Shop  Laborers,  because 
of  failure  of  the  carrier  to  apply  Decisions  Nos.  92  and  518. 

Owing  to  many  urgent  matters  the  board  has  been  unable  to  make  final 
disposition  of  request  above  referred  to  for  further  consideration  by  the  board 
or  action  upon  above  subjects,  and  I am  directed  to  communicate  with  you  for 
the  purpose  of  ascertaining  the  present  status  of  these  cases. 

Yours  very  truly, 

L.  M.  Parker,  Secretary. 

The  employees  replied  under  date  of  April  22,  1925,  as  follows : 

Have  your  letter  of  April  18,  requesting  that  we  furnish  information  in 
accordance  with  the  board’s  request  contained  in  their  communication  of 
April  3 with  reference  to  Docket  923. 

In  reply  wish  to  state  that  the  company  has  not  complied  with  the  decisions. 
Certain  moneys  are  due  the  employees  covered  by  this  dispute,  and  anything 
which  may  have  occurred  subsequent  to  the  decision  being  rendered  should 
in  no  way  interfere  with  the  right  of  the  employees  to  receive  what  is  justly 
due  them. 

In  accord  with  the  usual  procedure,  a copy  of  the  employees’  letter 
of  April  22,  1925,  was  forwarded  to  the  carrier  under  date  of  April 
23,  1925. 

THE  CARRIER  ADVISES  BOARD  MEN  INVOLVED  HAVE  WITHDRAWN  FROM  THE 
BROTHERHOOD  ORGANIZATION 

On  May  18, 1925,  the  carrier  advised  the  board  as  follows : 

Referring  to  your  letter  of  April  23  to  Mr.  F.  J.  Fljozdal,  copy  of  which  was 
sent  to  me,  relating  to  Decisions  Nos.  92  and  518  of  the  board,  Dockets  136  and 
923,  I am  inclosing  an  affidavit  of  Mr.  Arthur  Warner,  general  chairman  of  the 
Federation  of  Mechanics  and  Helpers  and  others  of  engineering  department  on 
the  Lackawanna  Railroad,  from  which  you  will  note  that  since  these  decisions 
were  rendered  the  situation  on  the  Lackawanna  Railroad,  so  far  as  it  affects 
the  painters  in  question,  has  been  materially  changed.  These  painters  are  no 
longer  represented  by  the  United  Brotherhood  of  Maintenance  of  Way  Em- 
ployees and  Railway  Shop  Laborers,  but  are  and  since  April  17,  1923,  have  been 
represented  by  the  Federation  of  Mechanics  and  Helpers  and  others  of  the 
engineering  department.  There  is  no  dispute  pending  between  the  latter 
organization  and  the  Lackawanna  Railroad  in  respect  to  Decisions  Nos.  92  and 
518  or  any  other  matter.  A copy  of  the  agreement  with  that  organization  is 
herewith  inclosed. 
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In  view  of  these  facts  it  is  respectfully  submitted  that  the  necessity  for  any 
further  action  on  the  part  of  the  board  in  these  cases  has  passed. 

The  inclosed  agreement  referred  to  shows  that  substantial  wage 
increases  effective  May  1,  1923,  had  been  granted  the  employees  in- 
volved in  this  dispute. 

ANOTHER  DECISION  BY  THE  BOARD 

On  June  26, 1925,  the  board  adopted  the  following  decision : 

UNITED  BROTHERHOOD  OF  MAINTENANCE  OF  WAY  EMPLOYEES  AND  RAILWAY  SHOP 
LABORERS  V.  DELAWARE,  LACKAWANNA  & WESTERN  RAILROAD  CO. 

Question. — Request  of  carrier  for  reconsideration  of  Decisions  Nos.  92 
and  518. 

Decision. — In  view  of  the  facts  and  circumstances  surrounding  this  par- 
ticular case,  and  having  in  view  certain  equities  involved  therein,  Decision 
No.  518  is  hereby  rescinded  and  Decision  No.  92  is  rescinded  in  so  far  as  it 
affects  the  period  of  payment;  and  the  board  now  decides  that  the  employees 
affected  by  Decision  No.  92  shall  have  added  to  the  rates  of  pay  in  effect  12.01 
a.  m.  March  1,  1920,  15  cents  per  hour,  which  shall  be  paid  from  May  1,  1920, 
the  effective  date  of  Decision  No.  2,  to  March  1,  1921,  the  approximate  date  of 
the  issuance  of  Decision  No.  92. 

The  vote  being  as  follows : For : Messrs.  Morrow,  Grable,  Whar- 
ton, Higgins,  Hanger.  Against : Mr.  Baker.  Absent  when  vote  was 
taken  Messrs.  Elliott,  McMenimen,  Hooper. 

On  June  29,  1925,  after  some  discussion,  this  decision  was  recon- 
sidered and  further  consideration  deferred  until  all  members  were 
present. 

The  claim  of  the  carrier  that  the  rates  of  pay  were  established  by 
error  is  an  excuse  not  sustained  by  the  facts  in  the  case.  The  rates 
were  established  as  a result  of  orders  issued  by  a regional  director, 
and  were  made  effective  January  1,  1918,  and  continued  in  effect 
until  August  1,  1920. 

The  records  of  the  Railroad  Administration  show  the  following: 

Under  date  of  September  16,  1918,  the  Railroad  Administration 
issued  interpretation  1 to  supplement  4 and  its  addendum  2,  reading 

as  follows : 

Employees  in  any  department  performing  the  classes  of  work  specified  in 
Supplement  4 to  General  Order  No.  27  and  addendum  2 thereto  shall  receive 
the  rates  of  pay  and  be  governed  by  the  conditions  of  employment  provided  for 
therein. 

If  their  present  pay-roll  classification  does  not  conform,  they  shall  be  given 
correct  classification. 

W.  G.  McAdoo, 

Director  General  of  Railroads. 

Under  date  of  November  30,  1918,  the  Railroad  Administration 
issued  interpretation  2 to  supplement  8,  reading  as  follows : 

Question. — Is  it  intended  that  house  and  bridge  carpenters  in  the  rnain- 
tenance-of-way  service  shall  receive  the  rates  of  pay  and  be  governed  by  the 
conditions  specified  in  article  1,  section  6,  of  Supplement  4 to  General  Order 
No.  27,  under  the  heading  of  “Carmen”? 

Decision. — House  and  bridge  carpenters  in  the  maintenance-of-way  service 
come  under  the  provision  of  supplement  8 to  General  Order  No.  27,  and  their 
rates  of  pay  are  established  as  per  paragraph  (c),  article  1 to  supplement  8. 

W.  G.  McAdoo, 

Director  General  of  Railroads. 
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On  October  26,  1918,  the  regional  director  issued  the  instructions 
to  pay  these  men  the  rates  established  by  Supplement  4 to  General 
Order  No.  27,  and  approximately  30  days  thereafter  the  director  gen- 
eral issued  interpretation  2 to  Supplement  8,  very  clearly  indicating 
that  Supplement  8 governed  rates  of  pay  for  mechanics  named 
therein.  No  Federal  manager  or  regional  director  can  plead  ignor- 
ance of  these  facts,  as  copies  of  all  decisions  and  interpretations  were 
sent  to  them. 

It  is  a matter  of  fact  and  common  knowledge  that  the  higher  rates 
were  paid  to  the  mechanics  in  the  maintenance-of-way  department 
coming  under  Supplement  8 to  General  Order  No.  27,  because  the 
highest  rates  established  were  substantially  lower  than  the  rates  paid 
in  other  employment  for  the  same  classes,  and  mechanics  were  leav- 
ing railroad  service  to  take  up  other  work  essential  to  the  prosecu- 
tion of  the  war.  It  was  because  of  this  fact  and  this  fact  alone  that 
the  higher  rates  were  established  and  established  by  proper  author- 
ity— not  by  error,  as  alleged  by  the  carrier. 

FINIS 

On  November  20,  1925,  or  5 years  and  15  days  after  receipt  of  this 
dispute,  and  after  four  times  sustaining  the  contention  of  the  em- 
ployees, the  board,  without  the  introduction  of  any  evidence  not  in 
its  possession  at  the  time  the  first  deeison  was  rendered,  adopted  a 
decision  completely  reversing  its  previous  decisions. 

The  last  decision  was  adopted  by  the  following  vote : For : Messrs. 
Higgins,  Hanger,  Elliott,  Baker,  Morrow,  Hooper.  Against : 
Messrs.  Wharton,  McMenimen,  Grable. 

A.  O.  Wharton. 

Board  Members  Grable  and  McMenimen  concurring. 

SUPPORTING  OPINION 

It  is  to  be  noted  that  the  dissenting  opinion  is  predicated  almost 
entirely  upon  alleged  inconsistencies  on  the  part  of  certain  board 
members  in  connection  with  those  dockets  and  but  little  argument 
is  advanced  witfy  respect  to  the  merits  of  the  case,  which  constitutes 
the  foundation  of  the  board’s  decision.  An  analysis  of  the  alleged 
inconsistencies  on  the  part  of  certain  board  members  will  disclose 
an  entirely  different  situation  from  that  which  the  dissenting  opinion 
attempts  to  depict.  In  the  first  instance  Decision  No.  92  was  opposed 
by  the  three  representatives  of  the  railroad  group  on  the  basis  that 
an  error  had  been  made  in  the  application  of  the  rate  of  pay  to  the 
painters  in  question,  and  that  the  carrier  was  therefore  justified  in 
correcting  such  error.  In  connection  with  the  adoption  of  Decision 
No.  92  it  should  be  borne  in  mind  that  the  personnel  of  the  board 
has  materially  changed  since  the  adoption  of  that  decision,  only  two 
members  who  voted  in  the  affirmative  being  connected  with  the  board 
at  the  present  time. 

The  question  disposed  of  by  Decision  No.  518  was  in  reality  an 
interpretation  of  the  provisions  of  Decision  No.  92  and  the  intention 
of  the  majority  in  the  promulgation  of  Decision  No.  92  was  well 
understood  by  the  minority,  and  for  that  reason  certain  members  of 
the  railroad  group  concurred  in  the  interpretation.  In  other  words, 
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it  is  not  an  unusual  practice  for  a member  to  concur  in  an  interpreta- 
tion of  a decision  which  he  may  have  opposed  in  connection  with  its 
original  adoption.  The  alleged  inconsistency  in  connection  with 
Decision  No.  518  is  therefore  without  foundation. 

The  above  paragraph  is  also  applicable  to  the  communication 
dated  October  24,  1922,  addressed  to  the  carrier,  outlining  the  inten- 
tion of  the  majority  in  promulgating  Decisions  No.  92  and  No.  518 
and  suggesting  certain  procedure  to  be  followed.  The  concurrence 
in.  this  communication  did  not  indicate  a concurrence  in  the  original 
decision  but  rather  a concurrence  in  the  intentions  of  the  majority 
which  adopted  Decision  No.  92.  This  procedure  was  certainly  not 
an  unusual  one. 

Reference  is  made  in  the  dissenting  opinion  to  the  alleged  neglect 
on  the  part  of  the  board  in  handling  this  case  and  in  replying  to 
communications  from  the  employees.  If  the  board  has  been  neglect- 
ful in  handling  this  matter,  as  is  alleged  in  the  dissenting  opinion,  it 
is  obvious  that  each  constituent  member  of  the  board  is  equally  re- 
sponsible for  such  neglect  and  the  blame  can  not  properly  be  placed 
upon  one  particular  member  or  group  of  members. 

The  dissenting  opinion  refers  to  a decision  adopted  by  the  board 
under  date  of  June  26,  1925,  for  which  one  of  the  railroad  members 
voted.  In  this  connection  it  is  well  known  by  everyone  familiar  with 
parliamentary  procedure  that  a vote  is  sometimes  cast  in  the  affirma- 
tive for  the  purpose  of  requesting  reconsideration.  When  the  vote 
of  June  26,  1925,  was  taken  only  six  members  of  the  Labor  Board 
were  present,  and  in  view  of  the  extreme  importance  of  the  question 
at  issue  one  railroad  member  voted  in  the  affirmative  for  the  purpose 
of  being  in  a position  to  have  the  matter  reconsidered  and  final  action 
deferred  until  all  members  were  present,  which  was  done  on  June 
29,  1925.  It  will  therefore  be  seen  that  instead  of  there  being  a gross 
inconsistency  on  the  part  of  the  railroad  group,  there  has  been  a 
strict  consistency  in  their  position  throughout  the  entire  considera- 
tion of  this  case. 

While  it  is  not  the  intention  of  the  support  to  deal  with  the  de- 
tails relative  to  the  merits  of  the  employees’  claim,  it  is  felt  that 
some  statement  should  be  made  with  respect  to  the  allegations  con- 
tained in  the  dissent  that  the  application  of  the  rates  of  pay  to 
bridge  and  building  painters  on  the  Delaware,  Lackawanna  & 
Western  Railroad  was  not  an  error.  If,  as  claimed,  the  applica- 
tion was  not  in  error,  it  is  difficult  to  understand  why  the  organi- 
zation representing  the  classes  referred  to  accepted  lower  rates  of 
pay  than  applied  by  the  Delaware,  Lackawanna  & Western  Rail- 
road on  other  carriers  without  protest.  Nowhere  in  the  argu- 
ment has  it  been  claimed  that  the  painters  on  the  Delaware,  Lacka- 
wanna & Western  Railroad  were  entitled  to  more  favorable  treat- 
ment than  that  enjoyed  by  similar  classes  on  other  railroads.  In 
fact  it  has  been  the  consistent  contention  of  the  organizations  that 
men  performing  similar  classes  of  service  should  receive  the  same 
rates  of  pay  regardless  of  where  located,  which  was  conceded 
by  the  United  States  Railroad  Administration.  The  argument  for 
a higher  rate  of  pay  on  the  Delaware,  Lackawanna  & Western 
Railroad  was  therefore  inconsistent  with  the  general  principles 
enunciated  by  the  organizations  and  approved  by  the  Railroad 
Administration.  Certain  railroads  applied  the  shop-craft  rate  to 
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their  maintenance-of-way  painters  and  discovered  the  error  before 
the  termination  of  Federal  control  and  accordingly  corrected  the 
same.  No  dispute  has  been  raised  regarding  these  corrections.  For 
certain  reasons  heretofore  explained  the  corrections  had  not  been 
made  on  the  Delaware,  Lackawanna  & Western  Railroad  at  the 
termination  of  Federal  control  and  the  employees  thereon  bene- 
fited on  account  of  their  rates  of  pay  not  being  so  reduced.  The 
fact  that  a certain  rate  of  pay  existed  on  March  1,  1920,  does  not 
establish  the  fact  that  such  a rate  of  pay  was  not  in  error,  and  it 
would  be  a flagrant  breach  of  fairness  to  say  that  because  an  error 
was  not  corrected  before  a certain  date  it  can  not  be  corrected  at 
any  time  thereafter. 

The  question  appearing  in  the  dissenting  opinion  regarding  Sup- 
plement 4 to  General  Order  No.  27  has  absolutely  no  bearing  upon 
this  case,  because  nowhere  is  it  shown  that  the  employees  in  ques- 
tion are  performing  the  work  of  the  shop  crafts,  nor  is  it  seriously 
claimed  that  they  are  performing  such  service.  In  this  connec- 
tion it  should  be  noted  that  the  writer  of  the  dissenting  opinion 
concurred  in  that  portion  of  Decision  No.  92  in  which  it  was  defi- 
nitely decided  that  the  employees  in  question  did  not  come  under 
the  provisions  of  the  national  agreement  of  the  Federated  Shop 
Crafts,  and  that  it  was  not  proper  to  classify  and  pay  them  in 
accordance  with  said  national  agreement.  The  dissenting  opinion 
is  therefore  not  consistent  with  the  action  taken  in  connection  with 
Decision  No.  92.  If  the  employees  in  question  were  not  performing 
service  which  would  entitle  them  to  classification  and  rating  under 
the  shop  crafts  agreement,  then  it  must  necessarily  be  assumed  that 
they  were  maintenance-of-way  mechanics  and  entitled  to  the  con- 
sideration provided  by  the  Railroad  Administration  for  that  class 
of  employees. 

The  statement  as  contained  in  the  next  to  the  last  paragraph  of 
the  dissenting  opinion  would  lead  one  not  familiar  with  the  situation 
to  believe  that  it  was  the  intention  of  the  Railroad  Administration 
to  establish  the  higher  rates  for  mechanics  in  the  maintenance-of-way 
department,  and  if  such  was  the  intention  and  if  the  employees  had 
so  considered  it,  it  appears  quite  singular  that  a dispute  has  arisen 
on  one  carrier  only.  It  is  a matter  of  common  knowledge,  however, 
that  the  Director  General  did  draw  a distinct  line  of  demarcation 
between  mechanics  of  the  maintenance-of-equipment  department  and 
the  mechanics  of  the  maintenance-of-way  department,  except  in 
certain  rare  instances  where  mechanics  employed  in  the  maintenance- 
of-way  department  were  performing  work  prescribed  as  that  be- 
longing to  the  shop  crafts,  and,  as  previously  stated,  the  labor  mem- 
bers agreed  in  Decision  No.  92  that  the  work  performed  by  the 
painters  in  question  was  not  shop-craft  work. 

It  would  perhaps  be  well  to  call  attention  to  the  fact  that  in  the 
original  submission  of  this  case  to  the  board  opportunity  for  oral 
hearing  was  waived  by  both  parties  to  the  dispute,  and  for  that 
reason  it  was  necessary  for  the  board  to  predicate  its  conclusion 
upon  the  documentary  evidence  then  before  it.  Subsequent  to  the 
rendition  of  this  decision  (No.  92)  the  board  has  received  volumi- 
nous arguments  from  the  respective  parties  regarding  the  contro- 
versy, which  was  not  introduced  in  connection  with  the  original 
submissions. 
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The  position  as  taken  in  the  dissenting  opinion  that  the  action  on 
the  part  of  the  regional  director  was  an  action  of  the  Railroad 
Administration  is  on  its  face  unsound.  It  should  be  borne  in  mind 
that  the  regional  director  was  merely  a representative  whose  duty 
it  was  to  apply  the  orders  of  the  Railroad  Administration.  Misap- 
plication of  such  an  order  by  the  said  representative  can  certainly 
not  be  considered  an  act  on  the  part  of  the  Railroad  Administration 
itself,  and  it  is  natural  to  assume  that  if  the  condition  had  been 
reversed  resulting  in  a misapplication  of  the  said  order  establishing 
rates  of  pay  less  than  the  men  were  actually  entitled  to,  that  the 
employees  would  have  contended  that  the  regional  director  had  erred 
in  his  application  of  the  same.  As  it  was,  however,  the  employees 
were  paid  approximately  $87,000  more  than  they  were  actually  en- 
titled to  under  the  proper  application  of  the  wage  orders  of  the 
Railroad  Administration. 

The  writer  of  the  dissenting  opinion  gives  the  names  of  the  mem- 
bers who  voted  for  this  decision  and  it  certainly  does  not  lessen  the 
effectiveness  of  the  decision  to  note  that  all  of  the  public  members 
voted  for  its  adoption. 

Samuel  Higgins. 


DECISION  NO.  3908.— DOCKET  4002 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — Claim  of  the  employees  that  the  positions  of  stockyard 
foremen  at  Springfield,  Mo.,  should  be  placed  under  the  rules  of 
the  clerks’  agreement,  should  be  bulletined  and  assigned  in  accord- 
ance with  the  rules,  and  that  the  employees  filling  the  positions 
should  be  paid  at  a daily  rate  of  pay  and  allowed  overtime  retro- 
active from  March  1,  1920,  under  the  provisions  of  the  national 
agreement. 

Statement. — The  carrier  maintains  at  Springfield,  Mo.,  a day  and 
night  position,  known  as  “ stockyard  foremen,”  who  are  paid  a 
monthly  rate  of  $158.16,  the  occupant  of  each  positoin  working  12 
hours.  Each  of  the  stockyard  foremen  has  one  or  more  laborers 
working  under  his  direction  when  there  is  stock  in  the  pens  to  be 
handled,  the  force  of  laborers  fluctuating  in  accordance  with  the 
volume  of  stock  handled. 

The  employees  state  that  in  May,  1921,  conferences  were  held 
with  the  carrier  in  connection  with  negotiating  a revised  agree- 
ment, that  the  question  of  excepted  positions  was  given  full  con- 
sideration and  in  the  final  agreement  twelve  freight  platform  fore- 
men were  excepted  and  so  listed  in  rule  No.  1.  During  the  confer- 
ences the  stockyard  foremen  at  Springfield  were  not  mentioned  by 
the  representatives  of  the  carrier  and  the  representatives  of  the 
employees  were  given  assurance  that  no  other  positions  created  by 
the  carrier  would  be  placed  in  the  excepted  list  until  the  employees 
were  first  given  an  opportunity  to  consider  the  matter  in  conference. 

The  employees  contend  that  the  carrier  erred  in  arbitrarily  plac- 
ing the  two  positions  of  stockyard  foremen  in  the  excepted  list 
without  first  giving  the  employees  an  opportunity  to  handle  the 
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question  and  request  that  the  carrier  be  required  to  place  these  posi- 
tions under  the  rules  of  the  agreement  pending  settlement  of  the 
dispute.  * 

The  employees  also  request  that  the  monthly  rate  of  pay  of  these 
positions  be  converted  into  a daily  rate  as  provided  by  rule  14  of 
the  agreement  and  that  the  occupants  of  positions  be  paid  over- 
time under  the  rules  of  the  agreement  retroactive  to  March  1,  1920, 
or  to  the  date  that  the  positions  were  established ; also  that  the 
positions  now  be  bulletined  and  awarded  in  accordance  with  the 
rules  of  the  agreement. 

The  carrier  states  that  the  duties  of  the  stockyard  foremen  are 
as  follows:  Look  after  and  handle  unloading,  feeding,  watering,  and 
reloading  of  stock  unloaded  for  feed  and  rest;  transfer  stock  from 
bad-order  cars:  remove  dead  animals  from  cars  in  transit:  bed 
stock  cars  for  loads  originating  at  Springfield ; bill  out  stock 
originating  at  Springfield  and  make  up  livestock  contracts  on  same; 
look  after  stock  of  hay  and  other  feed;  bill  feed  charges  against 
shipments  in  transit;  and  perform  such  other  duties  as  come  up  in 
handling  stock. 

The  carrier  also  states  that  these  positions  are  not  listed  in  the 
scope  of  the  agreement  and  that  since  the  inception  of  the  clerks’ 
national  agreement  it  has  never  been  considered  that  these  positions 
were  subject  to  the  provisions  thereof.  They  have  always  been  paid 
on  a monthly  basis  to  cover  all  service  performed  and  no  exceptions 
were  taken  by  the  representatives  of  the  employees  to  the  arrange- 
ment that  was  in  effect  until  after  the  publication  of  the  seniority 
roster  of  1923,  although  prior  to  that  time  they  were  fully  aware  of 
the  fact  that  these  positions  were  in  existence.  In  February,  1920, 
the  representatives  of  the  employees  filed  complaint  that  these  posi- 
tions should  be  subject  to  the  agreement  but  were  told  at  that  time 
that  they  were  considered  excepted  positions,  and  the  claim  was  not 
pressed. 

The  carrier  contends  that  these  positions  are  of  a special  nature 
and  extreme  care  must  be  exercised  in  order  to  secure  men  who  are 
familiar  with  stock  and  the  handling  of  it,  and  the  reason  the  pres- 
ent incumbents  were  employed  from  outside  of  the  service  was  be- 
cause there  were  no  employees  available  in  the  service  who  were  con- 
sidered competent  to  handle  the  positions. 

The  carrier  also  contends  that  it  is  within  its  rights  in  classing 
these  positions  as  excepted  ones  and  which  excluded  them  from  the 
provisions  of  the  agreement.  To  handle  otherwise  would  not  be 
conducive  to  economical  and  efficient  operation. 

Decision . — Claim  denied. 


DECISION  NO.  3909.— DOCKET  4011 

Chicago,  III:,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Peoria  & Pekin  Union  Railway  Co. 

Question. — This  is  a procedure  under  section  313  of  the  transpor- 
tation act,  1920,  brojught  for  the  purpose  of  ascertaining  and  declar- 
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ing  whether  or  not  the  Peoria  & Pekin  Union  Railway  Co.  has  vio- 
lated Decision  No.  2684. 

Statement . — On  November  24,  1924,  the  Railroad  Labor  Board 
rendered  Decision  No.  2684  in  a dispute  between  this  carrier  and 
organization,  in  which  the  following  question  and  decision  were  in- 
corporated : 

Question. — Dispute  with  reference  to  the  negotiation  of  an  agreement  on 
rules  governing  working  conditions  for  clerical  and  station  employees  repre- 
sented by  the  Brotherhood  of  Railway  and  Steamship 'Clerks,  Freight  Handlers, 
Express  and  Station  Employees. 

Decision. — The  Railroad  Labor  Board  decides  that  the  Peoria  & Pekin  Union 
Railway  Co.  shall  confer  with  its  committee  representing  the  employees,  mem- 
bers of  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees,  and  shall  negotiate  an  agreement  of  rules 
governing  working  conditions  in  accordance  with  the  understanding  expressed 
in  joint  letter  to  the  Railroad  Labor  Board,  dated  April  2,  1922.  The  respec- 
tive parties  to  this  dispute  are  referred  to  Decisions  No.  630  (III,  R.  L.  B. 
34),  No.  1621  (IV,  R.  L.  B.  116),  and  No.  1986  (IV,  R.  L.  B.  681)  in  which 
the  board  promulgated  certain  rules  which  it  considered  just  and  reasonable 
for  guidance  in  their  negotiations ; the  dispute  as  to  representation  to  be 
determined  by  secret  ballot  in  the  manner  prescribed  in  Decisions  No.  218  (II, 
R.  L.  B.  207),  and  No.  220  (II,  R.  L.  B.  216),  and  addenda  thereto.  (V,  R. 
L.  B.  802.) 

The  origin  and  historj^  of  the  dispute  is  recited  in  the  decision, 
and  need  not  be  repeated  herein.  Upon  information  from  the  em- 
ployees that  the  carrier  had  violated  the  decision  by  refusing  to 
comply  therewith  the  Railroad  Labor  Board,  acting  upon  the  au- 
thority conferred  on  it  by  section  313  of  the  transportation  act,  1920, 
cited  the  carrier  to  appear  before  it  in  order  that  the  board  might 
make  such  inquiry  as  was  necessary  to  determine  whether  a vio- 
lation of  the  decision  had  occurred.  At  the  oral  hearing  a repre- 
sentative of  the  carrier  stated  that  the  decision  had  been  received, 
had  not  been  placed  in  effect,  and  that  it  was  not  the  intention  of 
the  carrier  to  place  it  in  effect.  No  reason  was  offered  as  to  the 
failure  to  comply  therewith. 

Decision. — The  Peoria  & Pekin  Union  Railway  Co.  and  its  re- 
sponsible officers  have  violated  Decision  No.  2684  by  not  complying 
with  the  provisions  thereof,  and  is  proceeding  in  such  violation  in 
contempt  of  the  provisions  thereof  and  in  contravention  of  the  pub- 
lic welfare. 


DECISION  NO.  3910.— DOCKET  4114 

Chicayo,  III.,  November  23,  1925 

Kansas  City  Terminal  Railway  Co.  v.  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees 

Question . — Ex  parte  submission  of  the  carrier  requesting  that  it 
be  made  party  to  the  vacation  rule  promulgated  by  the  Railroad 
Labor  Board  in  Decision  No.  1986.  (IV,  R.  L.  B.  681.) 

Statement. — The  ex  parte  submission  of  the  carrier  in  this  dispute 
is  quoted  as  follows : 

Subsequent  to  determination  by  ballot,  as  directed  in  Labor  Board  Decision 
No.  2019,  of  representation  desired  by  certain  employees  of  the  Kansas  City 
Terminal  Railway,  an  agreement  was  negotiated  with  fthe  representatives  of 
the  Brotherhood  of  Railway  and  Steamship  Clerks  covering  such  employees 
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as  it  was  found  that  organization  represented.  Practically  all  rules  were 
disposed  of  and  the  agreement  executed  with  the  advice  to  the  organization 
that  the  Kansas  City  Terminal  desired  to  be  governed  by  Decision  No.  1986 
of  the  United  States  Railroad  Labor  Board  on  the  question  of  vacations.  It 
will  be  noted  from  that  agreement  dated  March  1,  1924,  the  carrier  has 
granted  to  the  employees  many  other  rules  promulgated  by  the  Labor  Board 
that  were  more  favorable  to  the  employees,  without  the  necessity  of  the 
employees  taking  the  question  to  the  Labor  Board.  The  organization  de- 
clines to  accept  the  Labor  Board’s  vacation  rule  which  the  carrier  accepts 
as  just  and  reasonable  in  view  of  the  many  other  concessions  which  it  has 
granted  to  the  employees. 

The  policy  of  the  carrier  in  granting  vacations  with  pay  to  certain  classes 
of  employees  now  covered  by  agreement  with  the  Brotherhood  of  Railway 
and  Steamship  Clerks  was  to  consider  each  case  on  its  merits,  such  policy 
being  a continuation  of  the  practice  in  effect  when  employees  were  paid  on 
a monthly  basis  to  cover  all  service  rendered. 

Although  the  carrier  was  not  a party  to  Decision  No.  630  we  have  continued 
our  policy  in  accordance  with  interpretation  1 thereto,  which  provides  that 
the  practices  remain  in  effect  until  such  time  as  rules  in  lieu  thereof  are 
agreed  to  by  the  employees  and  the  carrier  or  decided  by  the  Labor  Board. 
The  question  has  been  decided  by  Decision  No.  1986,  and  the  carrier  under- 
stands that  the  vacation  rules  in  said  decision  limit  vacation  allowance  with 
pay  to  clerks,  and  therefore  desires  to  secure  relief  from  any  requirements  to 
make  allowance  of  vacation  with  pay  to  any  employees  other  than  clerks, 
covered  by  Decision  No.  1986. 

The  ballot  referred  to  above  determined  the  right  of  the  Kansas  City  Ter- 
minal Clerks  Association  to  represent  clerks  on  this  property.  An  agreement 
with  this  organization  was  executed,  in  which  we  have  agreed  to  substantially 
the  rules  promulgated  in  Decision  No.  1986. 

The  attached  exchange  of  letters  with  the  general  chairman  of  the  Brother- 
hood of  Railway  and  Steamship  Clerks  indicates  their  attitude  on  the  ques- 
tion, and  the  carrier  therefore  submits  the  question  ex  parte. 

The  employees’  answer  to  the  carrier’s  submission  is  quoted  as 
follows : 

The  action  of  the  carrier  in  their  ex  parte  submission  is  in  effect  a request 
upon  the  Labor  Board  for  the  abolishment  of  a well-established  practice  on 
the  Kansas  City  Terminal  Railway  of  granting  of  annual  vacations  with  pay 
to  certain  employees  represented  by  this  organization  other  than  clerks. 
The  employees  do  not  believe  that  by  their  acceptance  of  the  vacation  rule  in 
Decision  No.  1986,  with  the  interpretation  placed  upon  same  by  the  manage- 
ment, that  the  present  dispute  would  be  disposed  of,  as  it  is  the  employees’ 
understanding  that  the  Labor  Board  had  under  consideration  only  clerical 
employees  proper  when  the  rule  was  promulgated,  and  that  there  was  no 
intention  on  the  part  of  the  Labor  Board  to  discriminate  against  other  classes 
of  employees. 

In  the  negotiations  which  resulted  in  an  agreement  being  signed  with  the 
carrier  effective  March  1,  1924,  the  employees  proposed  the  following  rule, 
which  was  declined  by  the  carrier  and  became  a disputed  rule: 

“ The  practice  now  in  effect  of  granting  annual  vacations  with  pay  to  the 
employees  covered  by  this  agreement  shall  be  continued  in  effect  and  not 
changed  except  by  mutual  agreement.” 

The  employees  contend  that  the  rule  proposed  by  them  is  just  and  reason- 
able, inasmuch  as  it  merely  calls  for  the  continuation  of  a well-established 
practice  with  no  additional  expense  to  the  carrier.  The  employees  request 
the  Labor  Board  to  make  the  above  rule  a part  of  their  agreement  with 
the  carrier. 

In  requesting  that  it  be  made  party  to  the  vacation  rule  promul- 
gated in  Decision  No.  1986  the  carrier  is  seeking  to  discontinue  the 
practice  of  granting  vacations  to  employees  covered  by  the  agree- 
ment with  the  organization  party  hereto.  The  vacation  rule  con- 
tained in  Decision  No.  1986  applies  only  to  clerks,  and  the  agree- 
ment between  the  parties  to  this  dispute  does  not  include  clerks. 
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The  carrier  does  not  intend  and  has  so  stated  that  the  rules  shall 
be  incorporated  in  the  agreement. 

Opinion. — In  promulgating  the  rule  in  question  the  board  was 
requested  to  make  it  applicable  to  employees  other  than  clerks  who 
had  previously  enjoyed  vacations  but  declined  to  do  so,  and  in  view 
of  this  directs  as  follows : 

Decision. — Request  of  the  carrier  is  sustained. 


DECISION  NO.  3911.— DOCKET  4201 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Ogden  Union  Railway  & Depot  Co. 

Question. — Claim  of  five  baggagemen  employed  at  Ogden  Ter- 
minal for  compensation  for  one  hour  overtime  each  day  from  Feb- 
ruary 1,  1922,  to  October  25,  1922;  alleged  violation  of  rules  48,  59 
and  67  of  Decision  No.  630.  (Ill,  R.  L.  B.  34.) 

Statement. — It  appears  that  this  dispute  was  considered  in  con- 
ference between  the  parties  hereto  on  December  14,  1922,  and  the 
carrier  alleges  that  it  was  agreed  with  the  general  chairman  of  the 
employees’  committee  to  close  the  dispute.  The  representatives  of 
the  employees  state  that  they  have  been  unable  to  confirm  the  car- 
rier’s statement  on  account  of  a change  in  general  chairmen.  The 
carrier  did  not  submit  any  evidence  on  the  merits  of  the  claim  but 
rested  upon  the  contention  that  the  dispute  had  been  disposed  of  in 
conference. 

Opinion. — The  Railroad  Labor  Board  is  of  the  opinion  that  the 
parties  to  this  dispute  should  make  further  effort  to  determine 
whether  or  not  it  was  agreed  to  close  this  case  in  the  conference  of 
December  14, 1922,  and  in  the  event  an  agreement  can  not  be  reached 
on  this  point  the  dispute  may  be  resubmitted  for  a decision  upon 
the  merits  of  the  claim. 

Decision.- — Dispute  is  remanded  to  the  parties  for  further  confer- 
ence and  handling  in  accordance  with  the  opinion  contained  herein. 


DECISION  NO.  3912.— DOCKET  4241 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  New  York  Central  Railroad  Co.  (West  of 
Buffalo) 

Question. — Claim  of  Mr.  Hen^r  Michaels  for  assignment  to  posi- 
tion of  head  rate  clerk  in  the  revision  bureau,  zone  accounting  office, 
Chicago,  111. 

Statement. — This  dispute  was  jointly  submitted  to  the  board,  and 
the  joint  statement  is  quoted  as  follows: 

£ 'tatement  of  facts. — In  June,  1923,  a revision  bureau  was  established  at 
Chicago  to  handle  the  revision  of  Chicago  inbound  waybills.  Mv.  H.  R. 
Coyle,  who  was  employed  as  a rate  clerk  in  the  Chicago  freight  office,  was 
given  the  position  of  head  rate  clerk  in  this  revision  bureau. 
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Mr.  Michaels,  who  was  employed  as  head  rate  clerk  in  the  Chicago  freight 
office  at  the  time  the  revision  bureau  was  established,  has  made  applica- 
tion for  the  position  as  head  rate  clerk  in  the  revision  bureau.  The  manage- 
ment has  declined  to  give  him  the  position. 

Conferences  have  been  held  but  no  agreement  can  be  reached,  so  the 
matter  is  referred  to  your  board  for  decision. 

Employees  position. — In  view  of  the  above  statement  of  facts,  the  em- 
ployees contend  that  rule  18  reading  as  follows — 

“ When  bureaus  or  departments  are  organized  to  take  over  certain  work 
from  individual  offices;  or  offices,  stations,  subdepartments  or  departments  are 
consolidated ; or,  if  in  a reorganization  the  reverse  of  this  occurs,  positions 
involved  shall  be  bulletined  and  employees  affected  if  qualified  shall  have 
prior  rights  to  bulletined  positions  established  by  the  reorganization  and  shall 
carry  seniority  with  them  ” — 

purports  to  take  care  of  employees’  rights  to  secure  positions  by  bulletin  in 
bureaus  or  departments  created  to  take  care  of  part  of  the  work  formerly 
performed  in  other  departments. 

This  rule  is  very  clear  in  so  far  as  its  intent  and  application  is  concerned, 
intending  to  extend  prior  rights  to  the  senior  qualified  employees  in  the  de- 
partments affected  by  the  creation  of  the  new  bureau  or  department. 

As  the  work  taken  over  by  the  newly  created  department  in  the  zone  ac- 
counting office  by  the  freight  revision  bureau  affected  the  rate  department  at 
the  Polk  Street  freight  office  to  the  extent  of  abolishing  a position  of  a rate 
clerk,  and  as  rule  18  provides  that  changes  of  this  nature  should  be  taken 
care  of  by  bulletin  in  order  to  give  the  senior  qualified  employee  an  opportunity 
to  exercise  his  seniority  rights  if  so  desired,  and  as  the  nianagement  has  failed 
to  bulletin  said  position,  appointing  an  employee  of  their  own  choice  without 
giving  the  rest  of  the  employees  in  the  rate  department  an  opportunity  to  bid 
for  this  position,  therefore,  would  urgently  request  that  your  honorable  board 
in  your  deliberations  will  see  the  injustice  extended  the  employees  by  the 
failure  of  the  management  to  bulletin  said  position,  by  upholding  the  em- 
ployees’ contention  and  awarding  said  position  to  Mr.  Henry  Michaels,  who  is 
the  senior  qualified  employee  in  the  rate  department,  who  by  virtue  of  his  long 
service  of  thirty-some-odd  years  is  entitled  to  said  higher-rated  position. 

Position  of  the  management. — H.  R.  Coyle  entered  the  service  of  the  Lake 
Shore  & Michigan  Southern  Railway  in  February,  1904,  at  Englewood,  111., 
and  was  promoted  to  the  position  of  head  rate  clerk  in  July,  1907. 

Practically  all  of  the  westbound  interchange  freight  was  handled  at  the 
Englewood  office  and  Mr.  Coyle  was  employed  as  head  rate  clerk  in  that  office, 
his  principal  duties  being  the  revision  of  inbound  waybills  preparatory  to 
issuing  transfer  bills  on  traffic  interchanged  with  western  connections  at 
Englewood. 

In  October,  1920,  the  New  York  Central  Railroad  commenced  to  operate 
freight  trains  direct  between  Elkhart  and  Gibson  over  the  tracks  of  the  Gary 
& Western  Railroad.  The  westbound  interchange  “ break  bulk  ” freight  was 
handled  at  Gibson  Transfer  and  the  through  carload  interchange  was  handled 
at  Englewood.  In  February,  1921,  the  Englewood  office  was  closed  and  the 
westbound  interchange  freight  formerly  handled  at  that  point  was  handled 
in  -the  Chicago  freight  office  and  Mr.  Coyle  was  transferred  from  Englewood 
to  the  Chicago  office  and  continued  to  handle  revision  of  inbound  waybills 
preparatory  to  issuing  freight  bills  to  consignees  and  transfers  on  traffic  inter- 
changed with  western  connections  at  Chicago. 

Prior  to  this  time  there  had  been  little,  if  any,  work  of  this  nature  handled 
in  the  Chicago  office. 

Mr.  Henry  Michaels  last  entered  the  service  in  April,  1899.  He  was  placed 
in  a position  as  rate  clerk  in  the  Chicago  freight  office  in  July,  1909,  and  pro- 
moted to  head  rate  clerk  in  February,  1910,  which  position  he  now  holds. 

When  Mr.  Coyle  was  transferred  from  Englewood  to  Chicago,  he  was  placed 
in  the  department  of  which  Mr.  Michaels  was  the  head,  but  because  of  the 
peculiar  duties  incident  to  the  revision  of  interchange  traffic  with  which  work 
Mr.  Michaels  had  no  familiarity,  it  was  necessary  for  Mr.  Coyle  to  post  not 
only  other  rate  clerks  necessary  to  the  handling  of  this  work,  but  also  Mr. 
Michaels,  on  the  procedure  necessary  to  properly  handle  westbound  through 
traffic.  Mr.  Michaels  at  no  time  was  actually  engaged  in  the  handling  of  these 
waybills  while  the  'work  was  performed  at  the  Chicago  freight  office. 
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In  June,  1923,  a revision  bureau  was  established  at  Chicago  to  take  over 
the  revision  of  Chicago  inbound  waybills,  the  handling  of  outbound  waybills 
being  continued  by  the  forces  under  the  jurisdiction  of  the  agent. 

When  the  revision  bureau  was  organized,  the  work  formerly  done  in  the 
Chicago  freight  office  by  Mr.  Coyle  was  discontinued  in  that  office,  being  trans- 
ferred and  performed  in  the  revision  bureau,  and  Mr.  Coyle  was  placed  in 
charge. 

In  addition  to  the  duties  performed  by  Mr.  Coyle  while  under  the  jurisdiction 
of  the  agent  at  Chicago,  he  is  responsible  for  tariff  files,  for  the  supervision 
of  all  inbound  waybill  revision  work,  rate  correspondence  and  also  for  handling 
questions  with  consignees  by  telephone  or  letter  when  charges  on  inbound 
waybills  are  questioned. 

Mr.  Coyle  was  placed  in  this  position  in  June,  1923. 

The  first  request  from  Mr.  Michaels  for  consideration  for  the  position  was 
filed  by  the  organization  in  January,  1924. 

Notwithstanding  the  provisions  of  rule  23  of  the  agreement  which  reads — 

“ An  employee  who  considers  himself  unjustly  treated  shall  have  the  same 
right  of  hearing  and  appeal  as  provided  in  rule  22  if  written  request  is  made 
to  his  immediate  superior  within  seven  (7)  days  of  the  cause  for  complaint” — 
Air.  Michaels  never  approached  the  agent  at  Chicago  with  a request  for  a 
position  in  the  revision  bureau,  nor  did  he  ever  approach  or  request  District 
Freight  Accountant  Albach,  who  was  in  charge  of  the  bureau,  for  an  oppor- 
tunity to  take  a position  therein. 

The  work  which  Mr.  Michaels  has  performed  since  he  has  been  in  the  employ 
of  the  New  York  Central  Railroad  Co.,  including,  also,  his  service  on  the  Lake 
Shore  & Michigan  Sbuthern  Railway,  was  not  such  as  to  fit  him  for  the  posi- 
tion of  head  clerk  in  the  freight  revision  bureau  at  Chicago ; and  if  the  present 
holder^  of  that  position  should  leave  the  service  it  would  be  necessary  for  the 
management  to  either  appoint  a subordinate  in  the  freight  revision  bureau, 
who  is  familiar  with  the  technical  details  of  handling  inbound  waybills  and 
interchange  transfer  bills,  or  if  they  had  no  one  qualified  for  the  position,  go 
outside  to  some  other  railroad  where  qualified  men  holding  similar  positions 
are  employed,  in  order  to  fill  the  vacancy. 

Decision. — Claim  denied. 


DECISION  NO.  3913.— DOCKET  4274 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  employees  that  R.  R.  Gouge,  employed  at 
Johnson  City,  Tenn.,  performs  the  duties  of  transfer  clerk  and 
should  be  paid  the  rate  of  $110.40  per  month  applying  to  that 
position. 

Statement. — The  employees  state  that  on  January  12, 1922,  through 
a reduction  in  expenses,  the  carrier  discontinued  the  position  of 
transfer  clerk  at  Johnson  City,  Tenn.,  and  the  work  of  that  position 
was  assigned  to  R.  R.  Gouge  and  H.  L.  Barnes,  which  arrangement 
continued  until  June  2,  1923,  when  the  position  of  on-hand  clerk 
occupied  by  Mr.  Gouge  was  abolished  and  he  was  assigned  to  a posi- 
tion of  clerk  at  the  rate  of  $105  per  month. 

The  employees  contend  that  Mr.  Gouge  is  performing  the  duties 
of  transfer  clerk  and  is  entitled  to  the  rate  of  $110.40  per  month  that 
was  in  effect  for  that  position,  retroactive  to  June  2,  1923. 

The  carrier  states  that  it  found  there  was  more  force  employed 
at  Johnson  City,  Tenn.,  than  was  necessary  in  the  economical  con- 
duct of  its  business,  there  being  two  positions  of  transfer  clerk,  and 
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effective  March  1,  1922,  one  of  the  positions  carrying  the  rate  of 
$110.40  per  month  was  abolished,  which  necessitated  a rearrangement 
of  forces  and  a distribution  of  work  among  other  employees,  a por- 
tion of  which  necessarily  fell  on  Mr.  Gouge.  There  are  only  seven 
clerks  employed  at  that  point  and  the  duties  of  all  of  them  are  more 
or  less  of  a general  nature,  and  it  was  not  contemplated  that  the 
rate  of  pay  of  the  employees  who  share  in  the  performance  of  some 
of  the  duties  of  the  abolished  positions  would  be  changed. 

The  carrier  also  states  that  the  employees  affected  by  the  change 
continued  to  work  under  the  arrangement  without  complaint  until 
January  18,  1924,  or  a period  of  almost  two  years,  when  Mr.  Gouge 
made  complaint  to  the  agent  at  Johnson  City,  requesting  the  rate  of 
$110.40  per  month  that  had  been  paid  the  position  that  was  abolished, 
his  complaint  being  based  on  the  fact  that  in  addition  to  performing 
his  own  work  he  was  required  to  perform  some  of  the  duties  of  the 
position  that  was  abolished. 

The  carrier  contends  that  the  complaint  of  Mr.  Gouge  is  without 
foundation  for  the  reason  that  he  does  not  perform  the  same  work 
that  was  formerly  done  by  the  clerk  whose  position  was  abolished,  that 
it  would  be  unfair  and  unreasonable  to  permit  him  to  remain  quies- 
cent for  a period  of  two  years  when  the  circumstances  demanded 
that  he  speak  at  the  time  if  he  felt  that  he  was  not  receiving  the 
proper  rate  of  pay,  and  although  the  dispute  involves  the  question 
of  wages  it  is  in  fact  a grievance  because  Mr.  Gouge  claims  unjust 
treatment  in  that  the  carrier  worked  him  on  a certain  position  but 
failed  to  allow  him  the  rate  of  pay  of  that  position ; and  he  is  there- 
fore barred  by  his  own  delay  from  relief  under  rule  32  of  the  agree- 
ment, which  reads  as  follows : 

Rule  32 : Grievances. — An  employee  who  considers  liiiftself  otherwise  un- 
justly treated  shall  have  the  right  of  hearing  and  appeal  as  provided  above  if 
written  request  is  made  to  his  immediate  superior  -within  seven  days  of  the 
cause  of  complaint. 

Decision. — Claim  denied. 


DECISION  NO.  3914.— DOCKET  4281 

Chicago , III.,  November  28,  1925 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway 

System 

Question. — Claim  of  the  employees  that  employees  who  are  called 
upon  to  report  one  hour  in  advance  of  their  regular  starting  time 
should  be  compensated  therefor  under  the  provisions  of  rule  5 of 
Decision  No.  757.  (Ill,  R.  L.  B.  156.) 

Statement. — The  employees  state  that  on  June  5, 1922,  a communi- 
cation was  addressed  to  the  carrier  calling  attention  to  the  fact  that 
employees  of  the  relay  office  at  Topeka,  Kans.,  were  being  called 
one  hour  ahead  of  starting  time  of  their  regular  assignment,  for 
which  they  were  paid  one  hour  at  the  pro  rata  rate.  The  employees 
also  state  that  many  employees  are  called  from  day  to  day  to  report 
one  hour  prior  to  their  regular  starting  time  and  are  allowed  but 
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one  hour  pro  rata  rate,  resulting  in  the  abrogation  of  call  rule  5 of 
Decision  No.  757  of  the  Labor  Board,  which  reads  as  follows : 

Employees  notified  or  called  to  perform  work  not  continuous  with  the  regular 
work  period  will  be  allowed  a minimum  of  3 hours  for  2 hours’  work  or  less, 
and  if  held  on  duty  in  excess  of  2 hours,  time  and  one-half  will  be  allowed  on 
the  minute  basis. 

The  employees  contend  that  when  the}^  are  called  one  hour  ahead 
of  the  starting  time  of  their  regular  assignment,  they  should  be  paid 
three  hours  at  pro  rata  rate  under  the  provisions  of  rule  5 of  Decision 
No.  757  and  interpretation  1 to  that  decision,  and  request  that  adjust- 
ment be  made  in  the  pay  of  the  employees  affected  retroactive  to 
March  16, 1922,  the  effective  date  of  Decision  No.  757. 

The  statement  of  the  carrier  is  as  follows : 

This  will  acknowledge  receipt  of  your  letter  of  July  15,  1924,  reference  M.  C. 
52.390,  with  respect  to  alleged  dispute  existing  between  the  Atchison,  Topeka  & 
Santa  Fe  Railway  System  and  the  Order  of  Railroad  Telegraphers  regarding 
the  application  of  rule  5 of  Decision  No.  757,  for  employees  notified  or  called 
to  perform  service  in  advance  of  regular  starting  time  on  week  days. 

I stated  in  my  letter  of  June  28,  1924,  that  “ a bona  fide  dispute  has  not  been 
submitted  to  it  in  accordance  with  the  requirements  of  the  schedule,”  because 
of  the  fact  that,  although  he  did  not  have  a specific  claim,  I agreed  to  join 
General  Chairman  Green  in  submitting  the  case  mentioned  in  my  letter  of 
June  16,  1922,  to  the  Labor  Board  for  decision ; but  he  did  not,  as  I asked  him 
to  do,  send  to  Mr.  H.  C.  Chase,  our  superintendent  of  telegraph  at  Topeka, 
Kans.,  the  position  of  the  employees — in  fact,  he  never  made  any  acknowledge- 
ment whatever  of  that  letter.  You  can  readily  perceive  from  the  wording  of 
his  letter  of  June  5,  1922,  which  is  quoted  in  full  below,  and  to  which  I replied 
under  date  of  June  16,  1922,  that  he  did  not  have  a specific  claim: 

“We  are  in  receipt  of  information  that  employees  in  the  relay  office  at 
Topeka  are  being  called  one  hour  ahead  of  their  regular  assignment  and 
being  paid  pro  rata  rate  for  one  hour. 

“We  contend  that  article  3,  paragraph  (c),  entitles  employees  in  question 
to  a call  of  three  hours  at  pro  rata  rate  when  called  ahead  of  their  assigned 
hours. 

“ Kindly  advise  if  .this  is  your  understanding.  If  you  sustain  Mr.  Chase 
in  his  action  relative  to  this  matter  we  desire  to  submit  it  to  the  Labor  Board 
for  their  decision.  Kindly  advise  if  you  will  join  us  in  a joint  submission  to 
the  Labor  Board.  An  early  reply  will  be  appreciated.” 

General  Chairman  Green  then  came  along  under  date  of  February  27,  1923, 
and  addressed  to  me  a letter,  copy  of  which  is  attached,  in  which  he  admits, 
by  stating  that  “ * * * it  is  necessary  to  have  a specific  case  in  order  to 

place  this  matter  properly  before  the  board  * * * ” ; that  no  specific  claim 

was  presented  in  his  letter  of  June  5,  1922,  though  I did,  as  stated  above, 
agree  to  join  him  in  submitting  the  case  to  the  board  at  that  time,  because  it 
was  my  desire  to  settle  the  controversy  and  get  the  matter  behind  us. 

In  his  letter  of  February  27,  1923,  he  presented  a claim  for  Operator  Hargis 
at  Valley  Falls,  Kans.,  he  being  called  ahead  of  his  regular  starting  time 
August  20,  1922,  and  allowed  40  minutes  at  pro  rata  instead  of  being  paid  in 
line  with  Mr.  Green’s  contention — namely,  a call  for  such  service. 

Paragraph  (i)  of  article  5 of  the  rules  in  elfect  for  telegraphers  on  this 
property  at  that  time,  and  which  has  not  been  changed  since,  reads  as  follows : 

“ Any  grievances  to  be  considered  must  be  presented  within  30  days  of 
date  alleged  to  have  occurred.” 

The  claim,  therefore,  presented  under  date  of  February  27.  1923,  being  over 
six  months  old,  was  properly  not  considered,  my  position  being  then,  as  you 
will  see  from  copy  of  my  letter  to  Mr.  Green  under  date  of  March  6,  1923, 
that  I deemed  it  unnecessary  to  render  a decision  in  the  case  he  brought  for- 
ward because  it  had  not  been  handled  in  accordance  with  the  requirements 
of  article  5 of  the  schedule,  reference  to  which  is  made  above. 

Nothing  further  was  heard  from  Mr.  Green  until  November  28,  1923,  when 
he  addressed  a letter  to  me,  copy  of  which  is  also  attached,  in  which  he  asked 
that  I permit  the  Labor  Board’s  Decision  No.  2012,  Docket  3212,  of  Novem- 
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her  8.  1923,  dealing  with  a dispute  between  the  Brotherhood  of  Railroad  Sig- 
nalmen of  America  and  the  New  York,  New  Haven  & Hartford  Railway  Co., 
to  apply  to  the  telegraphers  on  this  property,  a request  that  was  manifestly 
absurd,  and  which  was  properly  declined  as  set  forth  in  my  letter  of  Decem- 
ber 5,  1923,  copy  of  which  was  sent  you  by  Mr.  Manion. 

It  was  not  until  December  17,  1923,  that  Mr.  Green  stated  that  the  only 
reason  this  matter  was  not  submitted  to  the  Labor  Board  for  its  decision  by 
the  telegraphers’  committee  on  the  Santa  Fe  was  that  similar  disputes  from 
other  lines  were  in  the  hands  of  the  board.  This  you  will  see  was  one  year 
and  a half  after  he  first  brought  the  matter  up  under  date  of  June  5,  1922. 
Certainly  the  board  did  not  still  have  pending  before  it  in  December,  1923, 
a dispute  in  this  matter  that  was  presented  to  it  in  June.  1922 — at  least  I 
should  not  think  so. 

In  this  connection,  I am  also  inclosing  copy  of  my  reply  under  date  of 
December  22,  1923,  to  General  Chairman  Green’s  letter  of  December  17,  1923, 
which  explains  itself,  and  in  which  reference  is  made  to  paragraph  (c)  of 
article  5 of  the  existing  agreement  with  the  telegraphers. 

The  paragraph  (c)  of  article  5,  hereinbefore  quoted,  is  just  as  applicable 
as  the  paragraph  under  which  the  claim  General  Chairman  Green  is  attempt- 
ing to  prosecute,  and  it  was  made  a part  of  the  agreement  for  the  express 
purpose  of  preventing  employees  from  willfully  delaying  the  presentation  of 
claims,  often  thereby  covering  up  the  fact  that  assignments  were  being 
erroneously  made,  in  order  to  accumulate  and  collect  penalty  payments. 

Therefore.  I can  only  reiterate  what  I said  in  my  letter  to  you  of  June  28, 
1924.  that  the  Santa  Fe  does  not  consider  that  a bona  fide  dispute  has  been 
submitted  to  it  in  accordance  with  the  requirements  of  the  schedule — namely, 
that  a claim  has  not  been  presented  within  30  days  of  date  alleged  to  have 
occurred. 

Decision . — The  contention  of  the  employees  is  sustained. 


DECISION  NO.  3915.— DOCKET  4282 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  J.  T.  McNeal  for  proper  rate  of  pay  on  posi- 
tion to  which  assigned  at  Greensboro,  N.  C. 

Statement. — In  September,  1921,  the  position  of  assistant  transfer 
clerk  at  Greensboro,  N.  C.,  was  bulletined  and  Mr.  McNeal  was 
assigned  thereto  at  a salary  of  $120.40  per  month.  This  position 
was  abolished  on  December  26,  1921,  and  Mr.  McNeal  performed 
other  work  from  then  until  March  1,  1922.  On  March  1,  1922,  a 
position  known  as  booking  clerk  was  created  at  a salary  of  $105.40 
per  month  and  Mr.  McNeal  was  assigned  to  it. 

The  employees  contend  that  the  position  of  “ booking  clerk  ” carries 
the  same  duties  as  the  abolished  position  of  “ assistant  transfer  clerk,” 
that  its  creation  is,  in  fact,  a reestablishment  of  the  position,  and 
that  the  salary  of  $120.40  per  month  with  additional  increase  pro- 
vided in  Decision  No.  1956  (XV,  K.  L.  B.  603)  should  apply  to  it. 

The  carrier  denies  that  the  duties  of  the  newly  created  position 
are  the  same  as  of  that  abolished.  Claim  is  made  that  the  position 
of  assistant  transfer  clerk  was  only  a temporary  position  created 
to  meet  an  emergency  and  only  existed  as  long  as  the  emergency 
obtained.  The  carrier  also  takes  the  position  that  under  rule  32, 
which  is  quoted,  it  is  unfair  at  this  late  date  to  present  this  grievance 
after  having  remained  silent  for  more  than  two  years,  and  claim 
not  having  been  presented  until  March  25,  1924. 
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Rule  32.  An  employee  who  considers  himself  otherwise  unjustly  treated 
shall  have  the  right  of  hearing  and  appeal  as  provided  above,  if  written 
request  is  made  to  his  immediate  superior  within  seven  (7)  days  of  cause 
of  complaint. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3916.— DOCKET  4291 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Union  Pacific  Railroad  Co. 

Question. — (a)  Claim  of  O.  C.  Henry,  clerk,  Salina,  Kans.,  for 
difference  in  rate  of  pay  of  caller  and  perishable  freight  inspector, 
November,  1920,  to  May,  1922,  inclusive. 

(5)  Claim  of  Mr.  Henry  for  overtime  in  excess  of  eight  hours  for 
months  of  March,  April  and  May,  1922,  account  of  being  assigned  to 
work  eight  within  ten  hours  under  intermittent-service  rule. 

Statement. — Prior  to  November,  1920,  the  inspection  of  perishable 
carload  freight  and  keeping  of  records  incident  thereto  was  per- 
formed by  an  employee  classified  as  caller,  who  worked  as  such  dur- 
ing the  time  he  was  not  inspecting  perishable.  The  clerical  work 
incident  to  the  perishable  inspection  was  handled  by  the  office  force 
in  the  agent’s  office.  Effective  November  1,  1920,  Mr.  Henry,  who 
was  classified  as  a caller  and  was  performing  the  perishable  inspec- 
tion, was  relieved  of  the  duties  of  caller  and  assigned  to  the  inspec- 
tion work  and  required  to  do  clerical  work  incident  thereto.  He 
was  continued  at  the  hourly  rate  of  caller,  45  cents  per  hour.  On 
April  17,  1922,  the  employees  presented  claim  for  classification  as 
clerk,  and  effective  June  1,  1922,  Mr.  Henry  was  reclassified  as  clerk 
at  a daily  rate  of  $4.2875.  The  superintendent  declined  to  allow 
retroactive  adjustment  in  compensation  upon  the  ground  that  the 
clerical  duties  prior  to  change  in  classification  were  not  sufficient  to 
justify  the  classification  of  clerk  and  that  additional  duties  were 
assigned  in  order  to  justify  the  new  classification.  The  employees 
are  asking  that  retroactive  adjustment  in  Mr.  Henry’s  compensation 
be  made  to  November  1,  1920.  The  carrier  contends  that  there  were 
additional  duties  assigned  at  the  time  the  position  was  reclassified, 
and  that  prior  thereto  there  was  not  sufficient  clerical  work  to 
justify  classification  as  a clerk;  also  that  the  claim  should  not  be 
considered  inasmuch  as  it  was  not  presented  until  approximately  a 
year  and  a half  subsequent  to  its  origination. 

On  March  4,  1922,  Mr.  Henry’s  hours  were  changed  from  8 within 
9 to  8 within  11,  which  assignment  was  continued  until  June  1,  1922, 
on  which  date  he  was  again  assigned  to  8 within  9 hours.  Employees 
contend  that  this  assignment  is  in  violation  of  the  intermittent- 
service  rule  and  that  Mr.  Henry  should  be  compensated  at  overtime 
rate  for  all  time  in  excess  of  eight  hours,  exclusive  of  the  meal 
period.  Mr.  Henry  left  the  employ  of  the  carrier  on  December  1, 
i922. 

Decision. — (a)  Claim  denied.  ( b ) Claim  sustained. 
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DECISION  NO.  3917.— DOCKET  4295 

Chicago,  III.,  November  28,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  Agent-Telegrapher  E.  H.  Kurtzman  for  a 
call  under  rule  16,  Decision  No.  2025,  on  account  of  an  order  copied 
by  conductor  at  Moscow,  Tex. 

Statement. — Moscow,  Tex.,  is  a small  station  and  the  regular  force 
consists  of  an  agent-telegrapher  and  a porter.  It  is  an  open  train- 
order  office  from  8 a.  m.  to  5 p.  m.  The  operator  at  Moscow  lives 
about  three-quarters  of  a mile  from  the  telegraph  office.  Extra  463 
arrived  at  Moscow  at  12.02  a.  m.,  April  3,  holding  an  order  giving 
it  until  12.20  a.  m.,  to  make  Corrigan,  a station  5 miles  distant,  for 
superior  extra  511.  Realizing  that  he  did  not  have  time  in  which 
to  make  the  meeting  point,  and  owing  to  the  fact  that  the  operator 
was  not  on  duty,  the  conductor  called  the  train  dispatcher  on  the 
telephone  and  was  given  an  order  which  gave  him  10  minutes  addi- 
tional time  in  which  to  meet  No.  511. 

Employees  claim,  under  rule  16  of  Decision  No.  2025,  effective 
November  16,  1923,  which  is  quoted  below,  that  Operator  Kurtzman 
should  be  paid  a call : 

Rule  16.  No  employees  other  than  covered  by  this  schedule  and  train  dis-  • 
patchers  will  be  permitted  to  handle  train  orders  at  telegraph  or  telephone 
offices  where  an  operator  is  employed  and  is  available  or  can  be  promptly 
located,  except  in  an  emergency,  in  which  case  the  telegrapher  will  be  paid 
for  the  call.  (IV.  R.  L.  B.  745.) 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  evi- 
dence in  this  case  indicates  that  Operator  Kurtzman  was  not  “ avail- 
able ” within  the  meaning  and  intent  of  rule  16. 

Decision. — Claim  denied. 
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Chicago,  III.,  November  28,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Lines  in  Texas  and 

Louisiana 

Question. — Claim  of  Telegrapher  B.  T.  Smith,  Cleveland,  Tex., 
for  a call  under  provisions  of  rule  16,  Decision  No.  2025,  on  account 
of  train  order  being  copied  by  the  conductor  on  train  extra  427  dur- 
ing period  the  telegrapher  was  not  on  duty,  April  10, 1924. 

Statement. — Cleveland  is  a small  station  at  which  the  train-order 
office  is  open  from  8 a.  m.  to  5 p.  m.  The  employees  at  the  station 
consist  of  the  agent,  one  clerk,  and  a combination  clerk-operator, 
and  the  office  hours  of  the  entire  force  are  from  8 a.  m.  to  5 p.  m. 
Telegrapher  Smith  lives  about  three  blocks  from  the  office. 

When  extra  427,  April  10,  1924,  arrived  at  Milledge  water  tank 
the  water  supply  was  found  to  have  been  exhausted  and  when  the 
train  reached  Napier,  a point  where  it  was  originally  intended  to 
turn  it,  a report  of  this  situation  was  made  to  the  train  dispatcher, 
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who  gave  orders  that  the  train  be  run  to  Cleveland,  a station  10.51 
miles  beyond.  After  taking  water  at  Cleveland  the  conductor  pro- 
ceeded to  the  station,  called  the  train  dispatcher  on  the  telephone 
and  received  further  orders.  This  was  done  at  10.28  p.  m. 

Emploj^ees  claim,  under  rule  16,  Decision  No.  2025,  effective  No- 
vember 16,  1923,  which  is  quoted  below,  that  Operator  Smith  should 
be  paid  a call : 

No  employees  other  than  covered  by  this  schedule  and  train  dispatchers 
will  be  permitted  to  handle  train  orders  at  telegraph  or  telephone  offices  where 
an  operator  is  employed  and  is  available  or  can  be  promptly  located,  except 
in  an  emergency,  in  which  case  the  telegrapher  will  be  paid  for  the  call.  (IV. 
R.  L.  B.,  745.) 

Opinion. — In  the  opinion  of  the  Railroad  Labor  Board  the  evi- 
dence in  this  case  indicates  that  Operator  Smith  “ was  available  and 
could  be  promptly  located  ” within  the  meaning  and  intent  of  rule  16. 

Decision. — Claim  sustained. 


DECISION  NO.  3919.— DOCKET  4303 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co. 

Question. — Request  of  employees  for  reinstatement  of  Mrs.  H.  S. 
Covington,  clerk  in  auditor’s  office,  Texarkana,  Ark.,  with  pay  for 
time  held  out  of  service  account  of  getting  married. 

Decision. — Based  on  the  evidence  presented  in  this  case,  the  request 
of  the  employees  is  denied. 


DECISION  NO.  3920.— DOCKET  4307 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Kansas  City  Southern  Railway  Co. 

Question. — ( a ) Claim  for  overtime  pay  for  service  performed  by 
Ed.  Thomas,  assistant  chief  yard  clerk,  Kansas  City,  Mo.,  on  alter- 
nate Sundays  between  October  1,  1922,  and  December  1,  1923. 

(b)  Request  for  reinstatement  of  Ed.  Thomas,  yard  clerk,  East 
Kansas  City,  Mo.,  with  seniority  rights  unimpaired  and  pay  for 
time  lost  since  April  2,  1924. 

Statement. — The  evidence  in  this  case  indicates  that  Mr.  Thomas 
was  employed  as  assistant  chief  yard  clerk  at  Kansas  City,  Mo.,  from 
about  October  1,  1922,  to  December  1,  1923,  during  which  time  he 
was  assigned  to  work  every,  other  Sunday  morning,  approximately 
three  hours,  for  which  he  was  not  compensated. 

The  employees  contend  that  under  rule  67,  Mr.  Thomas  is  entitled 
to  three  hours’  pay  at  pro  rata  rate  for  work  performed  on  Sundays 
between  October  1,  1922,  and  October  16,  1923,  and  to  three  hours’ 
pay  punitive  rate  for  Sunday  work  from  October  16,  1923,  to  De- 
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cember  1,  1923,  requested  change  in  the  method  of  payment  being 
due  to  change  in  rules  effective  October  16,  1923. 

Rule  67  is  quoted  from  employees’  submission  as  follows : 

Less  than  full-day  period. — Except  as  otherwise  provided  in  these  rules  when 
assigned,  notified,  or  called  to  work  on  Sundays  and/or  the  above  specified 
holidays  a less  number  of  hours  than  constitutes  a day’s  work  within  the 
limits  of  the  regular  week-day  assignment,  employees  shall  be  paid  at  the 
pro  rata  hourly  rate  for  actual  time  worked  with  a minimum  of  three 
hours.  * * * 

The  carrier  admits  that  Mr.  Thomas  reported  at  the  office  every 
other  Sunday  morning  for  a considerable  period  of  time,  but  con- 
tends that  he  was  relieved  every  other  Saturday  afternoon  during 
the  same  period,  there  being  an  office  arrangement  that  went  on  for 
over  a year  without  protest. 

It  is  the  position  of  the  carrier  that  it  should  not  be  penalized 
for  such  an  arrangement  that  was  apparently  mutually  satisfactory 
to  its  employees. 

Opinion. — The  evidence  in  this  case  shows  that  when  rule  67  wras 
made  effective  the  carrier  proposed  an  arrangement  between  the 
assistant  chief  yard  clerk  and  the  car  order  clerk  that  they  take 
one  day  off  per  week  and  work  Sundays,  which  arrangement  was 
not  satisfactory  for  the  reason  that  the  Sunday  work  did  not  necessi- 
tate eight  hours’  service ; the  employees  volunteered  to  continue  their 
old  arrangement  of  taking  Saturday  afternoon  off  and  working  a 
few  hours  Sunday  morning  without  claiming  pay  for  Sunday  work. 
The  carrier  stated  that  the  foregoing  arrangement  was  accepted 
by  Mr.  Thomas  for  15  months  without  protest  and  while  the  board 
does  not  condone  the  practice  of  carriers  entering  into  agreements  not 
in  accord  with  the  schedule  rules  made  with  the  duly  constituted 
committees,  it  feels,  under  the  circumstances  as  they  existed  in  this 
case,  together  with  the  knowledge  that  this  particular  carrier  has 
done  nothing  to  defeat  payment  prescribed  by  the  rules  and  has 
stated  that  it  has  tried  to  stop  every  case  of  the  kind  since  brought 
to  its  attention,  that  its  action  in  this  case  does  not  warrant  the 
board  granting  the  request  that  Mr.  Thomas  be  paid  overtime  for 
the  few  hours  service  performed  on  alternate  Sundays  from  October, 
1922,  to  December,  1923. 

Decision. — (a)  Claim  denied. 

(b)  Request  denied.  Evidence  shows  that  Mr.  Thomas  admitted 
the  error  that  resulted  in  his  dismissal. 


DECISION  NO.  3921.— DOCKET  4331 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Erie  Railroad  Co. 

Question. — Proper  classification  and  rate  of  pay  of  stock  keepers, 
general  stores,  Meadville,  Pa.;  application  of  decision  No.  147.  (II. 
R.  L.  B.  133.) 
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Statement. — The  evidence  in  this  case  shows  that  the  carrier  in 
applying  the  wage  orders  of  the  Railroad  Administration  and  the 
Railroad  Labor  Board  has  considered  the  stock  keepers  in  question 
as  helpers,  mechanical  department,  and  to  comply  with  the  request 
of  the  employees  in  this  case  would  necessitate  a reclassification  of 
the  positions  which  the  board  does  not  deem  necessary  under  the 
circumstances  set  forth  at  the  hearing  in  this  case. 

Decision. — Evidence  submitted  does  not  warrant  a change  in  the 
present , rates  of  pay  of  stock  keepers  in  the  general  stores  depart- 
ment at  Meadville,  Pa. 


DECISION  NO.  3922.— DOCKET  4350 

Chicago,  III.,  November  23,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  staff  operators  at  Smart,  Andover,  and  Troy, 
Calif.,  Sacramento  division,  for  telegraphers’  rate  of  pay. 

Statement. — It  is  the  claim  of  the  employees  that  prior  to  June 
23,  1920,  certain  telegraph  offices  were  maintained  in  the  staff  dis- 
trict, and  that  effective  June  23,  1920,  the  telephone  circuit  connect- 
ing all  staff  offices  direct  with  train  dispatcher  was  cut  in,  resulting 
in  the  rate  of  telegraphers  being  reduced  to  that  of  staffmen. 

The  employees  contend  that  since  June  23,  1920,  the  staff  offices 
have  been  used  for  messages,  reports,  and  train  orders,  the  same  as 
telegraph  offices,  and  therefore  that  the  rates  of  telegraphers  should 
have  been  continued  and  not  reduced  when  telephone  service  only 
was  required.  Claim  is  made  for  the  telegraphers’  rate  for  all  po- 
sitions affected  since  June  23,  1920. 

The  following  is  quoted  from  the  carrier’s  position : 

Prior  to  June  23,  1920,  telegraph  employees  at  Smart,  Andover,  and  Troy, 
Sacramento  division,  communicated  direct  with  dispatcher  at  Sacramento  by 
the  use  of  Morse  instruments,  and  transmitted  instructions  received  from  dis- 
patcher to  staff  operators  at  other  stations  in  staff  territory.  These  employ- 
ees received  83  cents  per  hour. 

On  June  23,  1920,  telephone  dispatching  circuit  was  installed  between  Sac- 
ramento and  Sparks ; however,  Morse  instruments  were  not  removed  from 
the  offices  at  Smart,  Andover,  and  Troy  at  this  time,  and  telegraphers  were 
continued  at  these  points  with  no  change  in  rates  of  pay. 

On  January  25,  1922,  when  staff  system  was  installed  at  Smart,  the  posi- 
tions of  second  and  third  telegrapher-clerks  at  that  point  were  discontinued, 
and  staff  operators  assigned  at  rate  of  52  cents  per  hour.  The  position  of 
agent  at  Smart  was  not  discontinued  until  July  16,  1924,  when  an  additional 
staff  operator  was  assigned  receiving  regular  staff  rate. 

On  August  18,  1923,  staff  system  was  installed  at  Andover,  and  positions  of 
first  and  second  telegraphers  discontinued  August  18,  and  third  telegrapher 
August  21,  1923.  When  these  telegraph  positions  were  discontinued  staff  op- 
erators were  ass'gned  at  regular  staff  rate. 

On  May  1,  1924,  staff  system  was  installed  at  Troy,  and  the  positions  of 
first,  second,  and  third  telegraphers  discontinued  and  staff  operators  assigned, 
at  regular  staff  rate. 

It  is  the  position  of  the  carrier  that  when  the  positions  at  Smart, 
Andover,  and  Troy  were  changed  from  “ telegraph  ” to  “ staff  sta- 
tions,” telegraph  wires  were  removed  from  these  stations  and  service 
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performed  was  similar  to  that  performed  at  other  staff  offices  in  this 
territory,  and  therefore  contends  that  under  rule  14  (5)  reading — 

When  new  positions  are  created  compensation  will  be  fixed  in  conformity 
with  that  of  existing  positions  of  similar  work  and  responsibility  in  the 
same  seniority  district — 

it  was  permissible  when  serVice  was  reclassified  to  readjust  the  rates 
of  pay  accordingly.  Further,  that  the  agreement  in  effect  with  the 
Order  of  Railroad  Telegraphers  carries  an  established  rate  of  52 
cents  per  hour  for  staff  operators  in  this  territory,  and  as  the  work 
performed  at  Smart,  Andover,  and  Troy  is  similar  to  that  performed 
at  other  staff  stations  listed  in  the  agreement,  there  are  no  grounds 
on  which  the  organization  can  base  their  claim  for  a higher  rate. 

Decision. — The  Railroad  Labor  Board  decides  that  if  the  occu- 
pants of  the  positions  in  question  were  required  to  perform  analogous 
service  by  the  use  of  telephone  as  performed  when  telegraph  instru- 
ments were  used,  the  classification  and  rating  of  the  positions  should 
not  have  been  changed  and  that  proper  adjustment  shall  now  be 
made  with  retroactive  effect  to  the  date  such  change  was  made. 


DECISION  NO.  3923.— DOCKET  4351 

Chicago , III.,  'November  23,  1925 

Order  of  Railroad  Telegraphers  v.  Southern  Pacific  Co.  (Pacific  System) 

Question. — Claim  of  employees  that  M.  W.  Bouck  should  have 
been  assigned  to  the  position  of  agent  at  Deming,  N.  Mex. 

Statement. — A vacancy  occurred  in  the  position  of  agent  at  Dem- 
ing, which  was  awarded  to  an  employee  not  covered  by  the  telegra- 
phers’ schedule. 

The  employees  protested  the  appointment  on  the  basis  that  the 
appointee  was  not  listed  on  the  telegraphers’  official  seniority  list,, 
and  therefore  held  no  rights  under  the  telegraphers’  agreement. 

It  is  contended  that  M.  W.  Bouck,  the  senior  qualified  applicant, 
should  have  been  awarded  the  position  under  the  provisions  of  rule 
14  ( c ) of  the  telegraphers’  agreement,  which  reads: 

Positions  covered  by  this  agreement  will  be  filled  by  telegraphers  taken  from 
the  telegraphers’  official  seniority  lists. 

The  position  of  the  carrier  is  that  the  agreement  with  the  Order  of 
Railroad  Telegraphers  carries  the  following  provision : 

Positions  marked  with  a star  (*)  are  filled  jointly  by  the  traffic  and  operat- 
ing departments.  These  positions  will  be  bulletined  when  vacancies  occur, 
and  telegraphers  Will  have  the  right  to  make  application  for  the  same,  and 
their  applications  will  be  considered  and  given  preference;  all  things  being 
equal,  fitness  and  ability  together  with  seniority  to  govern. 

Further,  that  Deming  being  a star  (*)  position,  it  has  been  filled 
from  time  to  time  by  appointment,  on  account  of  the  importance  and 
responsibility  of  the  agency.  The  carrier  directs  attention  to  para- 
graph (&),  rule  25,  reading — 

The  company,  through  the  proper  official,  will  determine  the  fitness  of 
telegraphers  to  fill  all  positions  in  this  agreement — 

which  recognized  right,  it  is  claimed,  was  exercised  in  this  case. 

Decision. — The  claim  of  the  employees  is  denied. 
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DECISION  NO.  3924.— DOCKET  4359 

Chicago,  III.,  November  28.  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Request  of  employees  for  inclusion  of  positions  of 
ticket  agent  at  Abilene  and  Big  Springs,  Tex.,  in  telegraphers' 
agreement,  and  proper  rate  of  pay. 

Statement. — On  August  15,  1923,  the  position  of  ticket  agent  at 
Big  Springs,  and  on  December  1,  1923,  that  of  ticket  agent  at  Abilene 
were  discontinued.  The  work  which  had  formerly  been  performed 
by  the  holders  of  these  positions  was  turned  over  to  the  jurisdiction 
of  the  freight  agents  at  these  points.  The  position  of  ticket  agent 
at  Big  Springs  was  rated  at  65.75  cents  per  hour  and  that  at  Abilene 
at  68.25  cents  per  hour.  When  the  work  was  turned  over  to  the 
jurisdiction  of  the  freight  agents,  it  is  contended  by  the  employees 
that  it  was  performed  by  clerks,  the  clerk  at  Big  Springs  receiving 
a rate  of  $3.91  per  day,  or  $1.35  per  day  less  than  the  ticket  agent 
was  receiving,  and  the  clerk  at  Abilene  receiving  a rate  of  $4.60,  or 
86  cents  per  day  less  than  was  paid  to  the  ticket  agent. 

The  employees  contend  that  the  abolition  of  these  jobs  and  the 
assignment  of  duties  and  responsibilties  of  same,  as  was  done  by  the 
carrier,  is  in  conflict  with  the  telegraphers’  agreement,  and  cite  the 
following  rules  in  support  of  their  contentions : 

Abt.  21.  (c)  The  entering  of  employees  in  the  position  occupied  in  the  service 
or  changing  their  classification  of  work,  shall  not,  except  by  mutual  agreement 
between  the  management  and  committee,  operate  to  establish  a less  favorable 
rate  of  pay  or  condition  of  employment  than  is  herein  established. 

Akt.  27.  These  rules  shall  constitute  in  their  entirety  an  agreement  between 
the  Texas  & Pacific  Railway,  J.  A.  Lancaster  and  Charles  L.  Wallace,  receivers, 
and  telegraphers  and  certain  employees  thereon  represented  by  the  Order  of 
Railroad  Telegraphers,  effective  March  16,  1922,  and  shall  remain  in  full  force 
and  effect  thereafter,  subject  to  30  days’  written  notice  given  by  either  party 
thereto  to  the  other. 

The  carrier  states  that  the  amount  of  work  for  ticket  agents  at 
these  points  does  not  warrant  the  continuance  of  the  positions;  and 
it  contends  that  the  rules  referred  to  by  the  employees  Avere  in  no 
wise  violated  by  the  abolition  of  the  positions,  since  it  has  always 
had  the  right  to  abolish  unnecessa^  positions  whenei^er  circum- 
stances warranted. 

Decision. — The  claim  of  the  employees  is  denied. 


DECISION  NO.  3925.— DOCKET  4362 

Chicago,  III.,  November  23,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Proper  classification  of  telegraphers  in  “ BR  ” office, 
Addis,  La.,  who  are  required  from  January  10, 1924,  to  do  relay  work. 

Statement. — In  January,  1924,  the  telegraphers  in  dispatcher’s 
office  at  Addis  were  taken  off  and  the  operators  in  “ BR  ” office  were 
reauired  to  handle  additional  telegraphing,  ini^olving  relay  work  to 
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and  from  Ferriday  branch  and  local  points  between  Addis  and 
Gouldsboro  for  offices  west  of  Addis. 

The  employees  claim  that  in  view  of  this  change  “ BR  ” office 
should  have  been  reclassified  as  a relay  office  and  the  rate  of  the 
positions  therein  should  be  made  70.5  cents  per  hour,  Tvhich,  it  is 
claimed,  was  the  established  rate  of  relay  offices  at  the  time  change 
wras  made. 

The  carrier  contends  that  the  additional  work  assigned  to  this 
office  is  but  the  restoration  of  a portion  of  work  which  had  been 
handled  by  it  prior  to  the  latter  part  of  1921,  the  statement  being 
made  that  it  was  at  this  time  that  the  dispatcher’s  office  was  moved 
from  New  Orleans,  La.,  to  Addis  and  relay  work  for  the  Ferriday 
branch  transferred  from  the  operators  in  “ BR  ” office  to  the  oper- 
ators in  the  dispatcher’s  office.  The  management  also  denies  state- 
ment of  the  employees  that  70.5  cents  per  hour  is  the  established  rate 
for  relay  offices,  stating  that' it  has  no  established  rate  for  such  offices. 

Decision, — Claim  of  the  employees  is  denied. 


DECISION  NO.  3926.— DOCKET  4363 

Chicago,  III.,  November  23,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Is  the  carrier  within  its  rights  in  abolishing  three  posi- 
tions of  levermen  in  Mineola  tower,  excluding  such  positions  from 
the  telegraphers’  agreement,  and  requiring  trainmen  to  manipulate 
the  levers  controlling  the  operation  of  trains  over  the  crossing  at 
Mineola  ? 

Statement. — On  November  26,  1922,  positions  of  three  levermen  at 
Mineola  tower  were  abolished  and  a “ cabin  interlocker  ” installed  at 
that  crossing.  Under  the  present  arrangement  the  normal  position 
of  the  signals  and  derails  is  clear  for  the  Texas  & Pacific  tracks  and 
when  the  Missouri-Kansas-Texas  trains  find  it  necessary  to  cross 
over,  a member  of  the  train  crew  enters  the  tower  and  operates  the 
signals,  permitting  the  train  to  pass  through  and  again  setting  sig- 
nals and  derails  in  clear  position  for  the  Texas  & Pacific  tracks. 

The  employees  contend  that  the  position  taken  by  the  management, 
i.  e.,  that  they  have  established  a cabin  tower  instead  of  the  former 
tower,  is  only  a technicality  to  exclude  positions  from  the  teleg- 
raphers’ agreement,  as  the  same  tower  is  there,  and  also  the  levers 
which  govern  the  operation  of  tracks  over  the  crossing;  that  these 
levers  are  now  being  handled  by  trainmen  from  a central  point,  the 
same  as  the  regular  towermen  who  were  employed  prior  to  the  abol- 
ishment of  the  positions.  They  ask  that  the  positions  be  restored  and 
the  employees  replaced  thereon  and  compensated  for  monetary  loss 
since  November  26,  1923,  account  of  trainmen  performing  this 
service. 

The  carrier  states  that  there  are  very  few  trains  operating  over  the 
Mineola  branch  of  the  Missouri-Kansas-Texas  Railroad  which  cross 
the  main  line  of  the  Texas  & Pacific  near  Mineola;  that  the  inter- 
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locker  system  is  a modern  contrivance  affording  perfectly  safe,  as 
well  as  economic,  operation  and  that  there  is  no  necessity  for  em- 
ploying levermen  under  this  method  of  operation. 

Decision. — Y es. 


DECISION  NO.  3927.— DOCKET  4369 

Chicago , III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  regarding  proper  rate  of  pay  for  Driver 
W.  C.  Smith,  Little  Rock,  Ark. 

Decision. — The  parties  are  referred  to  Decisions  Nos.  297  (II. 
R.  L.  B.  326),  697  (III,  R.  L.  B.  93),  and  3551  (VI,  R.  L.  B.  — ). 
Case  dismissed. 


DECISION  NO.  3928.— DOCKET  4372 

Chicago , III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Miss  Viola  S.  Reilly 
should  be  paid  $124.48  per  month  on  position  of  entry  clerk,  retro- 
active to  November  1,  1923. 

Statement. — On  November  1,  1923,  Miss  Reilly,  whose  position 
had  been  abolished,  exercised  her  seniority  to  the  position  of  entry 
clerk,  rated  at  $124.48  per  month.  When  Miss  Reilly  was  assigned 
to  this  position  her  rate  was  reduced  to  $114.48  per  month,  which 
rate  she  accepted  under  protest. 

It  appears  that  there  was  a lack  of  uniformity  of  rates  of  posi- 
tions of  the  same  class  in  the  accounting  department  at  New  York, 
and  the  carrier  sought  to  establish  standard  rates.  A proposed 
schedule  of  rates  for  various  groups  of  positions  was  presented  to 
the  representatives  of  the  employees,  and  conferences  were  held  by 
the  parties  in  an  effort  to  reach  an  agreement.  The  carrier’s  pro- 
posal provided  for  increasing  a number  of  rates,  and  decreasing 
those  which  were  higher  than  the  standard  when  they  became  va- 
cant. The  representatives  of  the  employees  did  not  sign  the  pro- 
posed agreement  submitted  by  the  carrier,  but  did  agree  to  give  the 
proposal  their  moral  support. 

On  June  27,  1923, 'the  carrier  posted  a bulletin  notifying  the  em- 
ployees of  the  new  rates  which  had  been  established,  and  stated  that 
any  higher  rates  would  be  reduced  when  the  position  became  vacant, 
after  which  the  standard  rate  would  be  applied.  It  was  in  pursu- 
ance of  this  plan  that  the  rate  of  the  position  of  entry  clerk,  secured 
by  Miss  Reilly  in  the  exercise  of  her  seniority,  was  reduced. 

Opinion. — The  evidence  shows  that  under  the  plan  of  standardiza- 
tion proposed  by  the  carrier  the  amount  of  the  increases  is  in  excess 
of  the  decreases;  also  that  some  positions  were  decreased  prior  to 
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November  1,  1923,  the  date  the  present  dispute  arose,  and  while  the 
representatives  of  the  employees  did  not  sign  the  proposed  agree- 
ment they  did  agree  to  give  it  their  moral  support.  Under  these 
circumstances  the  Labor  Board  is  of  the  opinion  that  they  are  not 
on  good  ground  in  protesting  the  reduction  in  rate  of  the  position 
in  question. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3929.— DOCKET  4376 

Chicago,  III.,  November  23,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Southeastern  Express  Co. 

Question. — Claim  of  the  employees  that  the  carrier  had  no  right 
to  abolish  old-established  positions  and  create  new  ones  by  the  rear- 
rangement of  messenger  runs  that  was  made  after  the  issuance  of 
Decision  No.  2132  of  the  board,  and  request  that  all  runs  be  restored 
as  they  existed  prior  to  that  decision  and  the  messengers  be  paid  for 
all  extra  expense  incurred  thereby  and  for  the  extra  hours  worked 
by  reason  of  the  rearrangement  of  the  runs. 

Statement. — On  February  8,  1924,  the  board  issued  Decision  No. 
2132,  effective  as  of  February  1,  1924,  containing  the  following  rule: 

Rule  67.  Not  less  than  ninety-six  (96)  hours  off  duty  each  calendar  month 
in  24  consecutive-hour  periods  or  multiples  thereof  will  be  allowed  at  designated 
home  terminal  for  employees  whose  assignment  and  service  do  not  permit  of  at 
least  a 12-consecutive-hours-off-duty  period  at  their  designated  home  terminal 
each  forty-eight  (48)  hours.  Employees  required  to  make  one  or  more  trips, 
either  straight-away  or  turnaround,  each  day  will  be  allowed  not  less  than  one 
day  of  rest  in  seven.  Employees  required  to  work  on  assigned  lay-over  or  rest 
days  will  be  paid  extra  therefor  as  provided  in  rule  71.  (V,  R.  L.  B.  114.) 

On  February  26, 1924,  the  carrier  posted  bulletins  rearranging  the 
messenger  runs  operating  between  Bristol,  Knoxville,  and  Chatta- 
nooga, Tenn.,  effective  as  of  March  1,  1924,  the  purpose  of  the  rear- 
rangement being  to  give  express  messengers  one  day  off  duty  in 
seven  as  required  by  rule  67  of  Decision  No.  2132. 

The  representatives  of  the  employees  protested  the  rearrangement 
of  runs  and  contend  that  rule  59  of  Decision  No.  2132  did  not  con- 
template changing  the  runs  of  the  messengers  as  was  done  by  the 
carrier,  which  changed  the  home  terminals  of  some  of  the  employees, 
created  an  additional  expense  to  them  of  approximately  $15  per 
month,  and  resulted  in  a reduction  in  pay  of  some  of  them. 

The  employees  also  contend  that  the  carrier  had  no  right  to  abolish 
old-established  positions  and  create  new  ones  covering  the  same  work 
for  the  purpose  of  avoiding  the  application  of  the  rules  of  the 
agreement,  which  action  is  in  violation  of  rule  88,  reading  as  follows : 

Rule  88.  Rates. — Established  positions  shall  not  be  discontinued  and  new 
ones  created  under  a different  title  covering  relatively  the  same  class  of  work 
for  the  purpose  of  reducing  the  rate  of  pay  or  evading  the  application  of 
these  rules. 

The  employees  further  contend  that  instead  of  changing  the  runs 
the  carrier  should  have  provided  messengers  to  relieve  the  regular 
messengers  on  their  lay-off  days. 
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The  employees  request  that  all  the  runs  involved  in  the  rearrange- 
ment be  restored  as  they  were  prior  to  Decision  No.  2132,  and  that 
the  express  messengers  be  paid  for  all  extra  expense  incurred  there- 
by and  for  all  extra  hours  worked  by  reason  of  the  change. 

The  carrier  states  that  the  rearrangement  of  this  messenger  serv- 
ice was  made  in  order  to  obtain  the  maximum  service  from  the 
monthly  assignments  of  these  employees  without  the  payment  of 
overtime  and  in  order  to  give  each  messenger  affected  one  day  off 
duty  each  week  as  provided  by  rule  67  of  Decision  No.  2132  of  the 
board,  the  changes  not  being  made  with  the  intention  of  offsetting 
the  rules  of  the  agreement. 

The  carrier  further  states  that  it  has  always  been  customary  and 
it  is  the  carrier’s  duty  in  the  economical  conduct  of  its  business  to 
make  necessary  changes  from  time  to  time  to  meet  conditions,  and 
there  is  no  rule  in  the  agreement,  nor  is  there  any  rule  or  regulations 
or  decision  of  the  Labor  Board,  which  will  prevent  it  from  making 
any  changes  in  its  schedules  or  terminals  that  may  be  deemed  ad- 
visable from  an  economical  and  operating  standpoint,  when  such 
changes  will  decrease  the  costs  and  expenses  of  operations  and  per- 
fect the  express  service  rendered  to  the  public. 

The  carrier  contends  that  it  did  not  abolish  old-established  posi- 
tions and  create  new  ones  under  different  titles,  but  merely  rear- 
ranged the  messenger  service  for  the  purpose  of  applying  rule  67  of 
Decision  No.  2132  of  the  Labor  Board,  and  in  doing  so  some  of  the 
rates  of  the  messengers  were  decreased  from  $158.80  to  $151.30  per 
month  and  others  were  increased  from  $143.80  to  $151.30  per  month, 
which  rearrangement  of  messenger  service  is  not  a violation  of  rule 
88  of  the  agreement,  as  the  messengers  were  not  cut  off  and  put  back 
under  a new  title,  and  there  has  been  no  reduction  in  the  force  of 
messengers. 

Decision. — The  carrier  was  within  its  rights  in  rearranging  the 
runs  of  express  messengers  for  the  purpose  of  giving  these  em- 
ployees one  regular  day  off  duty  in  seven  as  provided  by  rule  67  of 
Decision  No.  2132  of  the  board,  and,  therefore,  the  claim  of  the  em- 
ployees is  denied. 


DECISION  NO.  3930.— DOCKET  4389 

Chicago , III.,  November  2\ 1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Terminal  Railroad  Association  of  St.  Louis 

Question. — Claim  of  seven  clerks  in  the  office  of  superintendent  of 
car  service  for  time  and  one-half  for  Sunday  work. 

Statement. — Prior  to  June  1,  1923,  certain  work  in  the  office  of  the 
superintendent  of  car  service  required  by  the  carrier  to  be  performed 
on  Sunday  was  taken  care  of  by  rotating  a number  of  clerks  in  the 
office,  resulting  in  each  clerk  being  required  to  work  approximately 
every  fifth  Sunday,  pro  rata  rate  being  allowed  for  such  Sunday 
service. 

June  1,  1923,  the  following  rule  became  effective: 

Rule  51.  Sunday  and  holiday  work. — Work  performed  on  Sundays  and  the 
following  legal  holidays,  namely,  New  Year’s  Day,  Washington’s  Birthday, 
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Decoration  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving,  and  Christmas 
(provided  when  any  of  the  above  holidays  fall  on  Sunday  the  day  observed  by 
the  State,  Nation,  or  by  proclamation  shall  be  considered  the  holiday),  shall 
be  paid  at  the  rate  of  time  and  one-half,  except  that  employees  necessary  to 
the  continuous  operation  of  the  carrier  and  who  are  regularly  assigned  to  such 
service  will  be  assigned  one  regular  day  off  duty  in  seven,  Sunday  if  possible,  and 
if  required  to  work  on  such  regularly  assigned  seventh  day  off  duty  will  be  paid 
at  the  rate  of  time  and  one-half  time ; when  such  assigned  day  off  duty  is  not 
Sunday,  work  on  Sunday  will  be  paid  for  at  straight-time  rate. 

This  rule  does  not  apply  to  watchmen  employed  in  and  around  shops,  build- 
ings, warehouses,  etc. ; it  does  not  apply  to  the  employees  designated  “ ice  clerks  ” 
in  the  purchasing  and  store  department ; it  does  not  apply  to  the  employees 
designated  “ office  girls  ” in  the  telegraph  and  telephone  department ; and  it 
does  not  apply  to  employees  in  the  baggage  and  mail  department  during  the 
“ Christmas  rush  season,”  December  15  to  December  25,  inclusive. 

Upon  the  application  of  the  rule  above  quoted  the  carrier  in- 
structed seven  of  the  clerks  to  work  regularly  each  Sunday,  allowing 
them  one  day  (other  than  Sunday)  off  duty  in  seven,  and  compen- 
sating them  at  their  regular  rate  for  week  days  and  a higher  rate 
for  Sunday.  For  example,  a clerk  who  received  $3.91  on  his  position 
of  booking  records  during  the  week,  if  assigned  to  the  special  work 
of  looking  up  home  routes  on  Sunday,  which  pays  $4.99,  received 
that  pay. 

It  is  the  position  of  the  employees  that  by  designating  seven  clerks 
to  work  Sundays  regularly,  forcing  them  to  take  off  a week  day,  per- 
forming a certain  class  of  work  for  five  days  at  a certain  rate  of  pay 
and  on  Sunday  another  class  of  work  at  another  rate  of  pay,  dis- 
regarding seniority  and  designating  an  employee  on  account  of  his 
ability,  forcing  him  to  work  every  Sunday,  created  a new  position 
and  should  have  been  bulletined. 

The  employees  cite  the  following  as  an  example  of  the  carrier’s 
application  of  this  rule: 

Clerk  Walter  Hughes  bid  in  position  bulletined  as  car  record  clerk,  rate  of 
pay  $3.91,  Monday  to  Saturday,  is  forced  to  take  Friday  off  and  forced  to  work 
on  Sunday  on  “ home  routes  ” at  $4.99.  According  to  this  the  employee  is 
rated  and  not  the  position. 

The  employees  claim  that  every  employee  who  worked  on  Sundays 
in  this  department  since  June  1,  1923,  is  entitled  to  time  and  one- 
half  for  services  so  performed,  and  that  the  positions  should  be 
properly  named  and  designated,  rate  of  pay  and  day  of  rest  shown, 
and  put  up  for  bid  on  the  bulletin  board. 

The  carrier  takes  the  position  that  it  has  fully  complied  with  the 
intent  of  the  rule  in  regularly  assigning  the  Sunday  work  to  certain 
employees  and  permitting  them  to  be  off  duty  one  day  in  seven.  The 
carrier  further  contends  that  the  work  is  “ necessary  to  the  continuous 
operation  of  the  carrier”  and  it  is,  therefore,  privileged  under  the 
rule  to  pay  the  pro  rata  rate  for  such  service. 

Opinion. — The  evidence  presented  in  this  case  indicates  that  the 
carrier  applied  an  understanding  arrived  at  with  the  employees’ 
negotiating  committee,  and  that  in  August,  1924,  the  management 
was  informed  in  the  usual  manner  that  the  application  of  the  under- 
standing was  not  acceptable  or  satisfactory;  therefore,  it  is  the 
opinion  of  the  board  that  the  employees  have  a legitimate  claim  from 
August  12,  1924. 

Decision. — Claim  of  the  employees  is  sustained,  effective  August 
12,  1924;  claim  for  period  antedating  August  12,  1924,  is  denied. 
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DECISION  NO.  3931.— DOCKET  4395 

Chicago , III.,  November  2If,  1925 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway 

System 

Question. — How  shall  employees  covered  by  the  telegraphers’ 
agreement  be  compensated  for  intermittent  service  assignments 
March,  1922,  to  November,  1923? 

Statement. — This  dispute  has  to  do  with  claim  of  the  employees 
that  the  carrier  was  not  within  its  rights  in  applying  the  provisions 
of  the  intermittent-service  rule  to  other  than  small  nontelegraph  and 
nontelephone  agencies. 

On  June  6,  1921,  the  carrier  and  its  employees,  through  their  au- 
thorized‘representatives,  conferred  for  the  purpose  of  negotiating 
rules  regulating  working  conditions.  The  result  of  the  negotiations 
was  transmitted  to  the  Railroad  Labor  Board.  One  of  the  rules  upon 
which  an  agreement  was  not  reached  was  that  covering  intermittent- 
service  assignments.  The  Labor  Board,  in  Decision  No.  757  (III, 
R.  L.  B.  156),  effective  March  16, 1922,  laid  down  rule  No.  3 to  cover, 
and  this  rule  confined  intermittent  service  to  one-shift  offices.  How- 
ever, the  rule  did  not  limit  application  to  any  particular  class  of 
employees  or  offices  represented  by  the  telegraphers’  organization, 
as  does  rule  No.  3 of  Decision  No.  2025.  (IV,  R.  L.  B.  739.) 

Shortly  after  receipt  of  Decision  No.  757,  the  carrier  and  the 
affected  employees,  through  their  authorized  representatives,  con- 
ferred for  the  purpose  of  incorporating  into  an  agreement  the  rules 
previously  agreed  upon  and  those  decided  by  Decision  No.  757.  The 
parties  in  interest  did  not,  however,  incorporate  into  an  agreement 
rule  3 of  Decision  No.  757,  but  agreed  upon  a rule  slightly  different 
in  language.  It  appears  that  during  the  conference  held  after  re- 
ceipt of  Decision  No.  757  the  carrier  indicated  to  the  representatives 
of  the  employees  that  it  proposed  to  apply  this  rule  to  one-shift 
offices  and  not  confine  the  application  solely  to  small  nontelegraph 
and  nontelephone  stations.  The  employees  claim  they  protested  at 
that  time  this  proposed  application,  but  the  records  do  not  indicate 
that  this  protest  was  reduced  to  writing  or  that  any  specific  case 
was  made  the  subject  of  a dispute  and  handled  in  accordance  with 
the  schedule,  and  this  is  borne  out  by  statement  of  Vice  President 
Brown,  of  the  Order  of  Railroad  Telegraphers,  in  the  course  of  the 
hearing  in  Docket  3366,  and  others,  July  28,  1923.  (Transcript  of 
record,  p.  333.) 

The  carrier  contends  that  if  the  affected  employees  were  dissatis- 
fied with  the  application  of  the  agreed-upon  rule  they  should  have 
petitioned  the  Labor  Board  for  an  interpretation,  inasmuch  as  there 
was  enough  similarity  between  the  Labor  Board’s  rule  No.  3 to 
Decision  No.  757  and  the  agreed-upon  rule. 

During  the  course  of  the  hearing  in  this  docket  the  representatives 
of  the  carrier  stated,  and  the  statement  was  not  contradicted  by  the 
representatives  of  the  employees,  that  the  latter  waited  until  May  7, 
1923,  before  formally  apprising  the  carrier  that  the  employees  were 
not  satisfied  with  the  carrier’s  application  of  the  agreed-upon  rule; 
further,  that  as  late  as  May  12,  1923,  almost  14  months  after  the 
effective  date  of  Decision  No.  757,  the  representatives  of  the  em- 
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ployees  must  have  been  of  the  opinion  that  the  carrier  was  properly 
applying  the  provisions  of  the  intermittent-service  rule  for  the  rea- 
son that  they  promulgated  to  the  members  of  Santa  Fe  division  No. 
61  of  the  telegraphers’  organization  advice  that  they  were  expecting 
to*ask  the  carrier  about  June  1,  1923,  for  a modification  of  the  inter- 
mittent-service rule.  This  was  done,  and  the  committee  requested 
of  the  management  to  limit  the  application  of  intermittent  assign- 
ments to  small  nontelegraph  and  nontelephone  stations. 

On  May  7,  1923,  more  than  one  year  from  the  effective  date  of  the 
agreed-upon  rule,  the  employees  through  their  representatives  served 
notice  on  the  carrier  of  a desire  to  revise  the  schedule  of  March  16, 
1922,  to  the  extent  of  substituting  new  rules  for  several  of  the  rules 
in  that  schedule,  among  which  rules  was  one  providing  that  inter- 
mittent-service assignments  should  be  confined  solely  to  small  non- 
telegraph and  nontelephone  stations.  Conference  was  held  with  the 
employees,  and  their  request  for  a change  in  the  intermittent-service 
rule  declined  by  the  carrier.  Joint  statement  was  made  to  the  Rail- 
road Labor  Board  under  date  of  June  29,  1923,  and  the  board,  by  its 
Decision  No.  2025,  granted  the  request  of  the  employees,  effective 
November  16,  1923.  The  carrier  made  the  rule  of  Decision  No.  2025 
effective  November  16,  1923. 

In  the  employees’  ex  parte  submission,  and  also  in  the  evidence 
submitted  at  the  hearing  of  this  dispute  on  January  6,  1925,  par- 
ticular stress  is  laid  upon  a statement  to  the  effect  that  the  carrier 
had  agreed  to  apply  any  interpretations  which  the  Labor  Board 
might  place  upon  the  rules  it  promulgated  in  Decision  No.  757. 

Opinion. — The  Labor  Board  has  reviewed  the  statement  to  which 
reference  was  made,  and  finds  that  the  representative  of  the  carrier 
in  the  rules  hearing  held  July  27,  1923,  which  later  resulted  in  the 
issuance  of  Decision  No.  2025,  and  which  contained  the  changed 
intermittent  service  rule,  did  state  that  the  carrier  would  be  gov- 
erned by  the  Labor  Board’s  interpretation  of  its  rules,  and  the  car- 
rier has  been  so  governed  in  the  application  of  Interpretation  1 to 
Decision  No.  2025.  (IV,  R.  L.  B.  918.) 

At  the  rules  hearing  held  July  27,  1923,  which  resulted  in  the 
issuance  of  Decision  No.  2025,  the  representatives  of  the  employees 
stated  that  they  had  appealed  to  the  Labor  Board  a year  previous 
for  an  interpretation  covering  the  intermittent  service  rule,  but  had 
secured  no  relief.  That  referred  to  the  intermittent  service  rule 
as  contained  in  Decision  No.  757,  interpretation  to  which  was 
finally  made  by  the  board  on  April  15,  1924,  but  not  specifically 
requested  by  or  specifically  made  for  the  Santa  Fe  Railway  and  its 
employees. 

In  view  of  the  facts  in  this  particular  case,  and  bearing  in  mind 
that  the  carrier  and  the  affected  employees  agreed  upon  a rule  to 
govern  intermittent  service  assignments  in  one  shift  offices,  the 
application  of  which  rule  the  employees  did  not  protest  in  a tan- 
gible manner  from  the  date  it  became  effective,  but  sought  to  abro- 
gate by  requesting  a new  rule  which  would  give  them  what  they  de- 
sired, the  Railroad  Labor  Board  is  of  opinion  that  the  carrier  cor- 
rectly applied  the  particular  rule  in  the  schedule  of  March  16,  1922. 

Decision. — Claim  of  the  employees  is  denied. 
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DECISION  NO.  3932.— DOCKET  4396 

Chicago,  III.,  'November  2Jt,  1025 

Order  of  Railroad  Telegraphers  v.  Atchison,  Topeka  & Santa  Fe  Railway 

System  « 

Question . — Claim  for  the  rate  of  time  and  one-half  for  C.  B.  Gard- 
ner, operator,  for  services  performed  May  11,  1924,  on  a shift  other 
than  the  one  to  which  regularly  assigned. 

Statement. — Operator  Gardner,  whose  regular  assigned  hours  at 
Melvern,  Kans.,  were  4 p.  m.  to  12  midnight,  was  called  upon  May  11 
to  work  agent’s  assignment,  8 a.  m.  to  4 p.  m.,  and  compensated  eight 
hours  at  pro  rata  rate.  Melvern  has  three  consecutive  shifts  covering 
the  entire  24-hour  period. 

The  employees  contend  that  Mr.  Gardner  is  entitled  to  12  hours’ 
pro  rata  rate  for  the  8 hours’  service  performed  May  11 ; that  he  had 
completed  his  regular  assignment  May  10,  4 p.  m.  to  12  midnight, 
and  was  called  to  protect  the  agent’s  hours  of  assignment  instead  of 
doubling  the  two  operators  four  hours  each  to  protect  the  emergency 
service. 

Article  III,  paragraph  (<?),  reads  as  follows: 

* * * Employees  notified  or  called  to  perform  work  not  continuous  with 

the  regular  work  period  wTill  be  allowed  a minimum  of  three  hours  for  two 
hours’  work  or  less,  and  if  held  on  duty  in  excess  of  two  hours,  time  and  one- 
half  will  be  allowed  on  the  minute  basis. 

Article  VII,  paragraph  (a) , reads  as  follows : 

Regular  assignments  shall  have  a fixed  starting  time  and  the  regular  start- 
ing time  shall  not  be  changed  without  at  least  36  hours’  notice  to  the  em- 
ployees affected. 

The  carrier  contends  that  C.  B.  Gardner,  telephone  operator 
Melvern,  Kans.,  rate  52  cents  per  hour,  regularly  assigned  from  4 
p.  m.  to  12  midnight,  worked  his  regular  assignment  as  telephone 
operator  on  May  10,  1924,  and  on  May  11,  1924,  due  to  agent-telegra- 
pher C.  B.  Hallam,  regularly  assigned  from  8 a.  m.  to  4 p.  m.,  report- 
ing sick  May  11  at  2.30  a.  m.,  and  there  being  no  other  available 
operator  competent  to  handle  this  station,  Mr.  Gardner  was  used, 
working  on  May  11  from  8 a.  m.  to  4 p.  m.  as  agent.  For  this  service 
he  was  paid  eight  hours  at  pro  rata  rate  at  the  agent-telegraphers’ 
rate  of  67%  cents  per  hour. 

The  carrier  takes  the  further  position  that  the  employees’  claim 
in  this  instance  is  one  to  which  it  is  unable  to  subscribe,  in  that  the 
service  on  May  11  as  agent,  as  it  understands  it,  could  in  no  wise  be 
considered  as  constituting  overtime  service,  but  rather  in  the  light  of 
extra  work  as  contemplated  by  Article  X,  paragraph  (a),  which  is 
quoted  as  follows: 

Regularly  assigned  employees  will  not  be  required  to  perform  relief  work 
except  in  cases  of  emergency  and  when  required  to  perform  relief  work,  and 
in  consequence  thereof  suffer  a reduction  in  the  regular  compensation,  shall  be 
paid  an  amount  sufficient  to  reimburse  them  for  such  loss,  and  in  all  cases 
they  will  be  allowed  actual  necessary  expenses  while  away  from  their  regular 
assigned  stations. 

Further,  that  since  the  work  performed  was  not  in  connection  with, 
but  entirely  separate  and  apart  from  his  regular  assignment,  the 
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claim  for  time  and  one-half  for  the  eight  hours  served  on  agent- 
telegrapher’s  assignments  May  11  is  not  justified.  • 

Decision . — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3933.— DOCKET  4435 

Chicago , III.,  November  2h,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  three  seniority  districts 
were  maintained  at  Wheeling,  W.  Va.,  on  January  15^  1924. 

Claim  that  Nellie  P.  Amos  should  be  returned  to  the  service  and 
paid  for  all  time  lost. 

Statement. — The  evidence  shows  that  employees  at  Wheeling,  W. 
Va.,  are  carried  on  three  separate  rosters  covering  office,  depot,  and 
vehicle  departments,  respectively. 

Rule  5 of  the  agreement  between  the  parties  to  this  dispute  reads : 

Rule  5.  Seniority. — Seniority  districts  of  defined  limits  shall  be  established 
by  mutual  agreement  between  the  management  and  duly  accredited  representa- 
tives of  the  employees,  and  pending  the  establishment  of  such  districts,  the 
districts  as  now  established  by  Supplement  19  to  General  Order  No.  27  shall 
remain  in  effect. 

On  January  15,  1924,  the  agent  at  Wheeling,  W.  Va.,  office  per- 
mitted Miss  Buchanan,  clerk,  who  was  carried  on  the  office  roster, 
to  displace  Miss  Nellie  Amos,  depot  clerk,  who  was  shown  on  the 
depot  roster.  Miss  Amos,  it  is  shown,  was  given  the  right  to  exercise 
her  seniority  to  a position  on  the  office  roster,  which  she  declined 
to  accept,  contending  that  Miss  Buchanan  had  no  right  to  displace 
her. 

The  employees  contend  that  there  are  three  seniority  districts  at 
Wheeling,  W.  Va.,  and  that  the  management  in  permitting  Miss 
Buchanan  to  displace  Miss  Amos  violated  the  agreement.  Further, 
that  three  separate  rosters  have  been  maintained  for  a number  of 
years,  and  that  no  changes  have  been  agreed  upon. 

The  carrier  takes  the  position  that  there  has  been  a misunderstand- 
ing as  to  whether  or  not  one  or  three  seniority  districts  existed 
at  Wheeling,  and  that  while  three  lists  of  names  were  posted,  it  was 
the  agent’s  understanding  that  all  employees  were  in  the  same 
seniority  district.  However,  that  after  this  dispute  arose,  in  order 
to  clear  up  definitely  whether  Wheeling  should  be  regarded  in  one 
/ seniority  district  or  not,  the  carrier  conducted  a ballot  on  the  sub- 
ject, August  21,  1924,  the  result  of  which  was  that  a majority  of 
employees  in  each  department  expressed  preference  for  three  separate 
seniority  districts.  This,  the  carrier  claims,  disposed  of  the  major 
question  at  issue,  leaving  only  Miss  Amos’  claim  pending,  which 
it  declined  to  pay  for  the  reason  that  no  agreement  or  understanding 
had  been  previously  reached  as  to  the  seniority  districts,  and  further 
to  the  fact  that  Miss  Amos  was  offered  another  position,  which  she 
refused  to  accept. 

Decision. — Miss  Amos  shall  be  restored  to  her  former  position, 
but  compensation  for  wage  loss  sustained  is  denied. 
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DECISION  NO.  3934.— DOCKET  4440 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Bequest  for  the  reinstatement  of  Mr.  B.  P.  Cosgrove 
with  seniority  unimpaired  and  compensation  for  wage  loss  sustained 
since  April  14,  1924. 

Decision. — Mr.  Cosgrove  shall  be  reinstated  with  seniority  unim- 
paired. Bequest  for  compensation  for  wage  loss  sustained  is  denied. 


DECISION  NO.  3935.— DOCKET  4441 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Bequest  for  reinstatement  of  Mr.  A.  P.  Colligan,  New 
York  City,  with  seniority  unimpaired  and  compensation  for  wage 
loss  sustained  since  March  8,  1924. 

Decision. — Mr.  Colligan  shall  be  reinstated  with  seniority  unim- 
paired. Bequest  for  compensation  for  wage  loss  sustained  is  denied. 


DECISION  NO.  3936.— DOCKET  4446 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  Leo  O.  Wotiz  should  be 
assigned  to  the  position  of  driver  in  pick-up  service  bulletined  Janu- 
ary 25,  1924,  and  compensated  for  any  wage  loss  sustained  by  him 
on  account  of  not  being  assigned  to  the  position. 

Decision. — The  parties  are  referred  to  Decisions  No.  917  (III,  B. 
L.  B.  282),  No.  939  (III,  B.  L.  B.  295),  and  No.  1246  (III,  R.  L. 
B.  730). 

Case  dismissed. 


DECISION  NO.  3937.— DOCKET  4447 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  the  employees  that  messengers  affected  by 
the  changes  made  in  their  runs  on  July  10,  1923,  shall  be  paid  the 
rate  of  $154  per  month,  retroactive  to  that  date. 

Statement. — On  February  15,  1920,  a group  of  13  messengers  was 
assigned  to  Missouri  Pacific  trains  37,  11,  9,  13,  38,  12,  16,  and  14, 
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operating  between  St.  Louis  and  Kansas  City,  Mo.,  and  another 
group  of  three  messengers  was  assigned  to  Missouri  Pacific  trains 

15  and  10,  operating  between  those  terminals. 

On  September  29,  1920,  these  two  groups  were  consolidated  and 

16  messengers  were  assigned  to  trains  37,  11,  9,  13  and  15  westbound 
and  through  trains  38,  12,  16,  14  and  10  eastbound.  On  June  25, 
1923,  certain  time-card  changes  were  made  by  the  Missouri  Pacific 
Railroad  under  which  turn-around  suburban  trains  43  and  44,  run- 
ning from  Washington,  Mo.,  to  St.  Louis,  Mo.,  and  return  daily 
except  Sunday,  a distance  of  54  miles,  were  discontinued  and  trains 
43  and  44,  running  between  St.  Louis  and  Jefferson  City  daily,  were 
established,  which  latter  runs  were  covered  by  two  messengers. 

On  July  10,  1923,  the  group  of  16  messengers  operating  between 
St.  Louis  and  Kansas  City  were  reduced  to  11  men,  trains  37  and  38 
being  cut  out  of  the  through  line.  On  the  same  date  three  new  mes- 
senger groups  were  established,  as  follows : 

1.  Two  men  to  cover  train  37,  Jefferson  City  to  Kansas  City,  daily;  train 
38,  Kansas  City  to  Jefferson  City,  daily,  a distance  of  158  miles. 

2.  Two  men  to  cover  train  37,  St.  Louis  to  Jefferson  City  daily;  train  44, 
Jefferson  City  to  St.  Louis,  daily,  a distance  of  125  miles. 

3.  Two  men  covering  train  43,  St.  Louis  to  Jefferson  City,  daily ; train  38 
Jefferson  City  to  St.  Louis,  daily,  a distance  of  125  miles. 

On  July  10,  1923,  the  monthly  rate  of  messengers  running  between 
Kansas  City  and  St.  Louis  was  $154.  The  monthly  rate  of  the  six 
men  placed  on  the  three  new  runs  established  was  $136.70.  Trains 
37  and  38  are  still  being  operated  through  from  St.  Louis  to  Kansas 
City  as  formerly,  with  dead  time  at  Jefferson  City  of  from  30  to  35 
minutes. 

The  employees  state  that  the  Missouri  Pacific  through  trains  are 
being  run  just  as  they  were  on  September  29, 1920,  and  were  formerly 
covered  by  16  messengers,  but  that  the  change  in  time  card  that 
occurred  on  June  25,  1923,  extending  the  Washington  run  to  Jeffer- 
son City,  eliminated  two  bagagemen  who  had  formerly  operated  that 
run,  and  two  messengers  were  put  on  to  run  from  St.  Louis  to  Jeffer- 
son City.  The  baggagemen  were  employed  by  the  Missouri  Pacific 
Railway  and  the  messengers  who  took  their  places  were  employed 
by  the  American  Railway  Express  Company.  On  July  10,  the 
hours  of  the  11  men  remaining  in  the  group  were  increased,  which 
caused  a reduction  in  their  hourly  rate  of  pay. 

The  employees  also  state  that  trains  37  and  38  were  not  changed 
in  any  way  and  that  precisely  the  same  work  is  being  performed 
on  those  trains  as  was  handled  prior  to  the  change  made  on  July  10, 
1923 ; that  nevertheless  five  messengers  were  taken  out  of  the  group, 
one  of  the  five  found  work  elsewhere  and  the  other  four  were  thrown 
into  pools  and  their  salary  reduced  $17.30  per  month. 

The  employees  contend  that  an  established  position  has  been  abol- 
ished in  this  case  and  a new  one  created  covering  the  same  work,  in 
direct  violation  of  rule  91  of  the  agreement,  which  reads  as  follows : 

Established  positions  shall  not  be  discontinued  and  new  ones  created  under 
a different  title  covering  relatively  the  same  class  of  work  for  the  purpose 
of  reducing  the  rate  of  pay  or  evading  the  application  of  these  rules — 

and  that  the  action  of  the  carrier  resulted  in  a reduction  in  the  pay 
of  the  employees. 
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The  employees  also  contend  that  the  messengers  were  wrongfully 
treated  by  the  changes  made  in  their  runs  on  July  10,  1923,  and  that 
their  rate  of  pay  should  be  restored  to  $154  per  month  retroactive 
to  the  time  the  reduction  was  made. 

The  carrier  states  that  prior  to  the  change  it  employed  through 
messengers  from  St.  Louis  to  Kansas  City  and  subsequent  thereto 
it  established  a group  of  messengers  operating  between  St.  Louis  and 
Jefferson  City  and  between  Jefferson  City  and  Kansas  City,  each  of 
these  groups  being  paid  in  accordance  with  the  rules  of  the  agree- 
ment and  decisions  thereon ; that  the  positions  discontinued  consisted 
of  messengers  operating  between  St.  Louis  and  Kansas  City,  whereas 
the  positions  created  were  messengers  running  between  St.  Louis  and 
Jefferson  City;  that  the  positions  are  not  covering  exactly  the  same 
work,  as  stated  by  the  employees,  but  said  positions  cover  work  be- 
tween different  terminals,  and  that  the  new  positions  were  properly 
rated  under  rule  82  of  the  agreement. 

The  carrier  also  states  that  the  messengers  were  not  thrown  into 
pools  as  stated  by  the  employees,  as  the  runs  were  bulletined  and  the 
employees  bid  on  them  of  their  own  volition. 

The  carrier  contends  that  the  rearranging  of  the  messengers  was 
made  to  meet  the  needs  of  traffic;  that  in  making  same  it  observed 
all  rules,  agreements,  orders,  and  decisions,  and  the  employees 
affected  by  the  changes  were  paid  the  rates  of  pay  decreed  by  the 
Railroad  Labor  Board  to  be  just  and  reasonable. 

Decision. — Claim  of  the  employees  denied. 


DECISION  NO.  3938.— DOCKET  4450 
Chicago,  III.,  November  24,  1925 

Order  of  Railroad  Telegraphers  v.  Missouri-Kansas-Texas  Lines 

Question. — Claim  of  the  employees  that  (a)  seniority  date  of  F. 
G.  Buchanan  on  the  St.  Louis  district  should  be  August  22,  1910, 
and  (b)  R.  H.  Dunham  should  be  assigned  to  the  position  of  agent 
at  Paola  and  compensated  for  the  difference  in  the  amount  earned 
by  him  and  what  he  would  have  earned  had  he  been  assigned  to  that 
position. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3939.— DOCKET  4458 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Proper  classification  and  rate  of  pay  of  John  Rosen- 
feld,  depot  man,  Ashland,  Wis. 

Statement. — John  Rosenfeld  and  James  H.  Sheppard  are  em- 
ployed in  station  service  at  Ashland,  Wis.  Mr.  Sheppard  is  classi- 
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fied  as  depot  agent,  salary  $125.16  per  month.  Mr.  Rosenfeld  is 
classified  as  depot  man  at  a salary  of  $115.16  per  month.  Mr. 
Sheppard’s  tour  of  duty  begins  at  5 a.  m.,  ending  at  2 p.  m.  Mr. 
Rosenf eld’s  tour  of  duty  begins  at  8 a.  m.,  ending  at  7 p.  m. 

The  employees  contend  that  the  duties  of  Mr.  Rosenfeld  and  Mr. 
Sheppard  are  equal,  and  that  Mr.  Rosenfeld’s  salary  should  be  in- 
creased from  $115.16  per  month  to  $125.16  per  month,  retroactive 
to  the  date  he  has  been  performing  these  higher-rated  duties,  which 
has  been  declined  by  the  management. 

The  carrier  states  that  the  position  occupied  by  Mr.  Rosenfeld  is 
an  old  established  position,  and  that  he  is  being  paid  the  rate  appli- 
cable thereto;  that  the  rate  has  been  adjusted  in  accordance  with 
all  wage  orders  and  decisions  of  the  Railroad  Labor  Board,  and  that 
the  claim  of  the  employees  is  simply  a request  for  an  increase  in  the 
rate  of  the  position. 

Decision. — Claim  denied. 


DECISION  NO.  3940.— DOCKET  4462 

Chicago,  III.,  November  24,  1925, 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  regarding  the  abolishment  of  position  of  chief 
rate  clerk,  Philadelphia,  Pa. 

Statement. — On  July  2,  1924,  Mr.  John  B.  Bachus,  chief  rate  clerk, 
was  notified  that  his  position  was  abolished.  Under  protest  he  ac- 
cepted a value  clerk’s  position  at  Eighteenth  Street,  and  simulta- 
neously therewith  entered  grievance,  contending  that  this  position  of 
chief  rate  clerk  had  not  been  abolished ; that  the  work  remained  and 
was  being  performed  by  other  employees. 

The  employees  contend  that  all  of  the  duties  and  responsibilities 
of  the  chief  rate  clerk’s  position  are  still  in  existence  and  are  being 
performed  by  other  clerks;  further,  that  the  position  should  be  re- 
established at  the  rate  of  $144.48  per  month  and  that  Mr.  Bachus 
should  be  paid  for  the  time  he  has  been  held  off  the  position. 

The  carrier  takes  the  position  that  the  question  as  to  whether  some 
or  all  of  the  duties  formerly  performed  by  Mr.  Bachus  still  exist  is 
not  an  issue,  for  the  reason  that  the  position  has  been  abolished,  and 
hence  there  is  no  merit  to  the  claim  that  the  “ position  still  exists,” 
particularly  when  the  relief  demanded  is  that  it  be  reestablished. 

Subsequent  to  the  oral  hearing  in  this  case  a joint  investigation 
was  made  for  the  purpose  of  determining:  (1)  The  detail  duties  as 
performed  by  Mr.  Bachus  in  the  position  of  chief  rate  clerk;  (2) 
disposition  of  the  duties  when  the  position  of  chief  rate  clerk  was 
abolished;  (3)  whether  or  not  a rate  clerk  performed  the  duties  pre- 
viously accomplished  by  Mr.  Bachus  after  the  position  was  abolished. 
A report  of  the  investigation  was  filed  with  the  Labor  Board,  on 
the  basis  of  which  the  decision  is  rendered. 

Decision. — Claim  of  the  employees  is  denied. 
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DECISION  NO.  3941.— DOCKET  4466 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  as  to  the  abolishment  of  messengers’  positions 
and  the  rearrangement  of  runs,  Jonestown-Helena-Lula  route,  Missis- 
sippi division. 

Statement. — Prior  to  March  1,  1924,  the  American  Railway  Ex- 
press Co.  was  operating  its  express  service  on  the  Yazoo  & Missis- 
sippi Valley  Railroad  between  Helena,  Ark.,  and  Jonestown,  Miss., 
via  Lula,  Miss.,  as  follows : 

Helena  and  Jonestown,  short  turn-around  service,  one  round  trip 
per  day,  covered  by  one  man. 

Helena  and  Lula,  short  turn-around  service,  two  round  trips  per 
day,  operated  by  one  man.  This  run  crosses  the  main  line  at  Lula. 

On  March  4,  1924,  the  service  on  the  above  three  trains  was  rear- 
ranged as  follows : 

Two  men  operating  three  short  turn-around  runs  between  Helena 
and  Lula,  running  first  in,  first  out. 

The  one  train  between  Lula  and  Jonestown  continued  to  run  as 
previously,  but  this  part  of  the  trip  was  turned  over  to  the  conductor 
on  the  train  at  a salary  of  $50  per  month.  The  salary  of  all  mes- 
sengers on  this  route  previous  to  March  1,  1924,  was  $118.80  per 
month.  Overtime  was  always  accumulated  by  these  employees,  which 
made  their  salary  approximately  $165  per  month,  including  the  over- 
time. 

The  employees  contend  that  the  management  had  no  right  to  dis- 
continue this  express  service  between  Lula  and  Jonestown  and  turn 
this  portion  over  to  the  railroad  conductor  at  a salary  of  $50  per 
month.  They  also  contend  that  the  position  from  Lulu  to  Jonestown 
should  be  bulletined  as  a new  position,  which  was  not  done.  The 
other  end  of  this  run  was  thrown  into  short  turn-around  service  be- 
tween Helena  and  Lula,  as  above  noted.  Transfers  were  made  to  and 
from  the  conductor  on  the  Lula- Jonestown  portion  of  the  run  by 
messengers  arriving  and  departing  at  Lula. 

The  management  contends  that  it  was  within  its  rights  in  discon- 
tinuing the  messenger  on  this  portion  of  the  route  and  turning  this 
work  over  to  the  railroad  conductor  and  that  no  rules  of  the  agree- 
ment have  been  violated. 

Decision. — The  contention  of  the  employees  is  denied. 


DECISION  NO.  3942.— DOCKET  4473 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  C.  C.  Battles,  messenger,  Chicago,  Rock 
Island  & Pacific  Railway,  Chicago— Omaha  route,  for  a call  under 
rule  68,  February  29,  1924. 
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Statement. — Mr.  Battles  is  employed  as  a messenger  between  Chi- 
cago, 111.,  and  Omaha,  Nebr.,  his  home  terminal  being  in  Chicago. 
His  regular  reporting  time  for  train  No.  6 out  of  Omaha  is  2.20  p.  m. 

On  February  29  he  reported  at  this  time,  but  was  told  that  his 
train  was  late  and  that  he  should  report  back  at  5.20  p.  m. 

The  carrier  states  that  they  attempted  to  telephone  Mr.  Battles  at 
1.20  p.  m.  to  advise  him  not  to  report  for  duty  at  2.20  p.  m.,  but  that 
he  was  not  at  home  to  receive  the  message. 

The  employees  contend  that  under  rule  68  Mr.  Battles  is  entitled 
to  a call.  Rules  Nos.  52  and  68,  upon  which  the  contention  of  the 
employees  is  based,  are  quoted  below : 

Rule  52.  Changing  starting  time. — Regular  assignments  (except  in  train 
service)  shall  have  a fixed  starting  time,  and  the  regular  starting  time  shall 
not  be  changed  without  at  least  36  hours’  notice  to  the  employees  affected. 

Rule  68.  Reporting. — Train  service  employees  required  to  report  for  runs  at 
designated  hours  will  be  considered  on  duty  at  time  required  to  report  and 
time  will  be  counted  as  continuous  till  relieved.  If  relieved  for  any  cause  and 
called  to  report  at  a later  hour  the  first  time  of  reporting  shall  constitute  a 
call  and  shall  be  paid  for  in  accordance  with  rule  47  of  Article  V.  Employees 
covered  by  this  rule  shall  keep  on  file  name  and  address,  also  telephone 
number,  if  any.  If  address  is  over  three-quarters  of  a mile  from  place  at 
which  required  to  report,  and  if  there  is  no  telephone  service,  or  if  residing  at 
a point  where  telephone  service  requires  payment  of  toll  charge,  the  obligation 
of  ascertaining  time  of  train  rests  upon  the  employee. 

The  carrier  contends  that  rule  52  has  no  applicability  in  this  case, 
but  argues  that  claim  is  based  solely  upon  rule  68.  It  is  the  conten- 
tion of  the  carrier  that  the  employee  was  not  required  to  report  at 
any  designated  hour  in  this  instance,  but  on  the  contrary  was 
specifically  notified  in  advance  not  to  report,  and  that  the  fact  that 
the  employee  did  not  receive  this  notification  was  due  to  his  own 
negligence. 

Opinion. — Decision  No.  3456  (VI,  R.  L.  B.  831)  issued  by  this  board 
on  May  4,  1925,  involves  a claim  similar  to  that  herein  made,  except 
that  in  that  instance  the  employee  was  at  home  and  received  the  in- 
structions of  the  carrier  by  telephone.  In  that  decision  the  opinion 
is  expressed  that  the  payment  for  call  under  rule  68  does  not  apply 
unless  an  employee  is  required  to  report  for  duty  at  the  designated 
time  and  is  subsequently  relieved  and  required  to  report  later.  In 
the  present  instance  the  employee  did  not  receive  the  instructions 
from  the  carrier  not  to  report,  and  in  the  opinion  of  the  board, 
owing  to  the  fact  that  he  ordinarily  reports  at  this  point  at  2.20 
p.  m.,  he  is  ordinarily  required  to  report  at  this  time.  The  board  can 
not  concur  in  the  carrier’s  interpretation  that  it  was  due  to  his 
negligence  that  he  did  not  receive  its  instructions  to  defer  his  re- 
porting time. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3943.— DOCKET  4488 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  George  Hinckley,  Mitchell,  S.  Dak.,  for  call 
under  rule  68,  June  12,  1924. 
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Statement. — Mr.  Hinckley  is  an  express  messenger  of  the  Ameri- 
can Railway  Express  Co.,  and  runs  between  Mitchell  and  Rapid 
City,  S.  Dak.  His  schedule  time  for  reporting  at  Mitchell  is  4.30 
p.  m.  On  June  12,  1924,  he  reported  at  this  time,  but  owing  to  the 
fact  that  connection  was  late  and  his  train  would  not  depart  until 
6 p.  m.,  he  was  instructed  to  report  again  at  that  time.  The  depot 
foreman  received  advice  at  3.45  p.  m.  that  this  train  would  be  late, 
and  telephoned  the  address  filed  by  Mr.  Hinckley  to  advise  him  to 
defer  his  reporting  time,  but  received  no  response  to  the  message. 
Mr.  Hinckley  claims  that  he  had  already  left  home,  and  was  on 
his  way  to  the  depot  when  the  depot  foreman  attempted  to  get  him 
by  telephone. 

The  employees  claim  a call  for  Mr.  Hinckley  under  their  rules  47 
and  68,  and  also  cite  their  rule  52  in  support  of  their  contentions. 
These  rules  are  quoted : 

Rule  47.  Hourly  rated  employees  whose  seniority  entitles  them  to  regular 
employment  required  to  report  at  regular  starting  time  and  place  for  a day’s 
work,  when  conditions  prevent  work  being  performed  will  be  allowed  a mini- 
mum of  three  hours’  pay  at  pro  rata  rates.  If  held  on  duty  over  three  hours, 
actual  time  so  held  will  be  paid  for.  If  required  to  work  any  part  of  the 
time  so  held,  and  through  no  fault  of  their  own  are  released  before  a full 
day’s  work  is  performed,  they  will  be  paid  not  less  than  eight  hours’  pay 
unless  they  lay  off  of  their  own  accord. 

Rule  52.  Regular  assignments  (except  in  train  service)  shall  have  a fixed 
starting  time,  and  the  regular  starting  time  shall  not  be  changed  without  at 
least  36  hours’  notice  to  the  employee  affected. 

Rule  68.  Train  service  employees  required  to  report  for  runs  at  designated 
hours  will  be  considered  on  duty  at  time  required  to  report,  and  time  will  be 
counted  as  continuous  till  relieved.  If  relieved  for  any  cause,  and  called  to 
report  at  a later  hour,  the  first  time  of  reporting  shall  constitute  a call,  and 
shall  be  paid  for  in  accordance  with  rule  47  of  Article  V.  Employees  cov- 
ered by  this  rule  shall  keep  on  file  name  and  address,  also  telephone  number, 
if  any.  If  address  is  over  three-quarters  of  a mile  from  place  at  which  re- 
quired to  report,  and  if  there  is  no  telephone  service,  or  if  residing  at  a 
point  where  telephone  service  requires  payment  of  toll  charge,  the  obligation 
of  ascertaining  time  of  train  rests  upon  the  employee. 

The  carrier  agrees  that  this  contention  is  to  be  based  solely  upon 
rule  68,  and  does  not  understand  the  applicability  of  rule  52. 

It  is  the  contention  of  the  carrier  that  rule  68  gives  it  the  right 
to  place  messengers  under  a call  arrangement,  or  to  give  such  a 
designated  reporting  time.  It  argues  that  the  wording  of  rule  68 
refers  to  the  requirement  to  report,  and  asserts  that  in  this  instance 
the  employee  was  not  required  to  report  at  designated  hour,  but 
was  specifically  notified  in  advance  not  to  report,  and  that  his  failure 
to  receive  such  instructions  was  due  to  his  own  negligence. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3944.— DOCKET  4490 

Chicago , III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  reinstatement  of  R.  B.  Straub,  Lebanon, 
Pa.,  with  senority  unimpaired  and  compensation  for  wage  loss  sus- 
tained since  November  22,  1923. 

Decision. — Request  for  reinstatement  of  Mr.  Straub  is  denied. 
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DECISION  NO.  3945.— DOCKET  4495 

Chicago,  III.,  November  2Jh  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  G.  F.  Peace,  regional  accounting  office,  Chat- 
tanooga, Tenn.,  for  assignment  to  position  No.  R-120-5,  router,  bul- 
letined April  2,  1924,  and  payment  of  difference  between  salary  of 
router  and  salary  received. 

Statement. — Mr.  Peace  entered  the  service  of  the  carrier  October 
24,  1912,  and  has  been  employed  in  its  accounting  department  at 
Chattanooga  since  that  date.  Until  June  30,  1918,  he  was  classified 
as  an  entry  clerk.  From  August  1,  1920,  to  June  30,  1922,  he  was 
classified  and  assigned  as  a router,  but  on  the  latter  date  was  discon- 
tinued therefrom  and  accepted  another  position,  the  carrier  claiming 
that  this  discontinuance  was  because  of  inefficiency,  while  the  em- 
ployees contend  that  it  was  because  of  reduction  in  force. 

On  April  3,  1924,  a bulletin  was  posted  advertising  position  No. 
R-120-5,  router,  and  although  Mr.  Peace  bid  for  the  position,  it  was 
awarded  to  Mr.  Keith,  a junior  employee. 

The  employees  contend  that  Mr.  Peace  was  entitled  to  the  position 
of  router  and  should  have  been  given  it  and  that  he  should  be  paid 
for  any  monetary  loss  as  a result  of  the  carrier’s  failure  to  award  it 
to  him;  that  Mr.  Peace  was  a router  in  this  very  same  department 
from  August  1,  1920,  to  June  30,  1922,  and  that  he  has  never  had 
any  trouble  nor  has  his  work  been  unsatisfactory. 

The  carrier  contends  that  Mr.  Peace  is  not  qualified  for  this  posi- 
tion and  introduced  evidence  in  support  of  its  contention. 

Decision. — Claim  of  employees  is  denied. 


DECISION  NO.  3946.— DOCKET  4504 

Chicago,  III.,  November  2Jh  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago  Union  Station  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  transpor- 
tation act,  1920,  brought  for  the  purpose  of  ascertaining  and  deter- 
mining whether  or  not  the  Chicago  Union  Station  Co.  has  violated 
Decision  No.  3101. 

Statement. — On  March  10,  1925,  the  Labor  Board  rendered  Deci- 
sion No.  3101,  in  which  the  following  question  and  decision  are  incor- 
porated : 

Question. — Request  of  the  Brotherhood  of  Railway  and  Steamship  Clerks. 
Freight  Handlers,  Express  and  Station  Employees  that  the  carrier  be  required 
to  enter  into  conferences  with  the  committee  representing  that  organization 
for  the  purpose  of  negotiating  an  agreement  covering  rates  of  pay  and  rules 
governing  working  conditions,  and  request  that  the  carrier  be  required  to 
refrain  from  conducting  an  illegal  election  to  determine  representation  of  its 
clerical  and  station  forces. 
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Decision. — The  Railroad  Labor  Board  decides  that  a secret  ballot  shall  be 
taken  in  accordance  with  the  principles  contained  in  Decisions  No.  218  (II, 
R.  L.  B.  207)  and  No.  220  (II,  R.  L.  B.  216)  and  addenda  thereto  to  determine 
the  choice  of  a majority  of  these  employees  as  to  their  representatives. 

A conference  shall  be  held  on  or  before  April  1,  1925,  at  such  place  as  the 
carrier  may  designate  and  of  which  due  notice  shall  be  given  to  all  interested 
parties  for  the  purpose  of  arranging  the  details  incident  to  spreading,  collecting, 
counting,  tabulating,  and  reporting  the  results  of  the  ballot. 

When  the  ballots  have  been  canvassed  the  result  shall  be  reported  to  the 
Railroad  Labor  Board.  (VI,  R.  L.  B.  414.) 

Upon  information  from  the  employees  that  the  carrier  had  vio- 
lated the  decision  by  not  complying  therewith,  the  Railroad  Labor 
Board,  acting  on  the  authority  conferred  upon  it  by  section  313  of  the 
transportation  act,  1920,  cited  the  carrier  to  appear  before  it  in  order 
that  the  board  might  conduct  such  inquiry  as  was  necessary  to  deter- 
mine whether  or  not  there  had  been  a violation  of  the  decision. 

At  the  oral  hearing  a representative  of  the  carrier  stated  that  the 
decision  had  not  been  complied  with  and  that  it  was  not  the  intention 
at  the  present  time  to  comply  therewith. 

Decision. — The  Chicago  Union  Station  Co.  and  its  responsible 
officers  have  violated  Decision  No.  3101  by  refusing  to  comply  with 
the  provisions  thereof,  and  is  persisting  in  such  violation  in  contempt 
of  the  provisions  thereof  and  contravention  of  the  public  welfare. 


DECISION  NO.  3947.— DOCKET  4514 

Chicago,  III.,  Novembei'  ?Jh  1925 

Order  of  Railroad  Telegraphers  v.  Chicago,  Burlington  & Quincy  Railroad  Co. 

Question. — Claim  of  the  employees  that  a rate  of  75  cents  per  hour 
should  be  established  for  the  telegraphers  employed  at  Crawford, 
Nebr.,  depot. 

Statement. — The  employees  state  that  prior  to  April  2,  1924,  there 
existed  at  Crawford  three  positions  of  nontelegraph  levermen  and 
three  positions  of  telegraphers.  On  that  date  the  six  positions  were 
abolished  and  three  positions  of  telegraph  toAvermen  were  created, 
which  had  the  effect  of  consolidating  the  six  positions  into  three 
positions.  Before  the  consolidation  the  positions  of  telegraphers 
in  that  station  paid  73  cents  per  hour  and  the  rate  of  the  levermen 
was  60  cents  per  hour.  After  the  positions  were  consolidated,  a rate 
of  63  cents  per  hour  was  established  by  the  carrier,  which  is  10  cents 
per  hour  less  than  the  rate  of  the  telegraphers  before  the  added 
duties  of  levermen  were  placed  on  the  positions. 

The  employees  also  state  that  the  duties  of  the  three  telegraphers 
at  the  point  in  question  consisted  of  station  clerical  work,  blocking 
trains,  sending  reports,  receiving  and  transmitting  railroad  messages, 
and  selling  tickets,  and  in  addition  thereto  the  employees  handled 
train  orders.  The  duties  of  the  nontelegraph  levermen  consisted 
of  handling  switches  and  signals  from  the  tower  for  the  Chicago 
& North  Western  Railroad  and  the  Chicago,  Burlington  & Quincy 
Railroad,  which  lines  cross  at  that  point.  The  duties  of  the  tele- 
graph levermen  positions  after  the  consolidation  consisted  of  han- 
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dling  the  work  formerly  clone  by  three  nontelegraph  levermen,  and 
due  to  the  tower  being  located  away  from  the  station  all  telegraph 
message  work  and  telegraph  report  work  formerly  handed  to  the 
telegraphers  at  the  station  is  now  telephoned  to  them  at  the  tower, 
practically  doubling  the  work  in  this  respect,  as  they  have  first 
to  receive  it  on  the  telephone  and  then  transmit  it. 

The  employees  contend  that  there  are  no  similar  positions  on 
either  the  Alliance  division  where  these  positions  are  located,  or  on 
the  divisions  adjoining  the  Alliance  division,  so  a rate  based  on  a 
comparable  position  in  the  same  territory  can  not  be  effected,  and 
that  therefore,  the  only  guide  for  fixing  the  rates  are  the  rates  that 
existed  for  the  positions  prior  to  the  consolidation,  and  which  were 
73  cents  for  the  telegraphers  and  60  cents  for  the  nontelegraph 
levermen.  Consolidating  the  positions  and  adding  duties  to  the 
positions  previously  paying  73  cents  per  hour  can  not  by  any  stretch 
of  imagination  be  interpreted  as  a factor  to  reduce  rates. 

The  employees  request  that  a rate  of  75  cents  per  hour  be  estab- 
lished for  the  positions  of  telegraph-towermen  created  on  April  2* 
1924,  and  which  rate  is  based  on  the  rate  of  73  cents  per  hour  that 
was  previously  in  effect  for  the  telegraphers  and  2 cents  per  hour 
in  addition  for  the  added  duties  and  responsibilities  of  levermen. 

The  carrier  states  that  the  change  referred  to  by  the  employees 
was  not  a consolidation  of  positions  but  was  an  abolishment  and  a 
rearrangement  of  the  entire  situation,  consequent  upon  which  it  put 
into  operation  the  provision  of  rule  2 of  the  agreement,  the  essential 
part  of  which  is  that  compensation  will  be  arranged  in  conformity 
with  positions  of  the  same  class  shown  in  schedule  and  the  rate  so 
made  to  be  subject  to  revision  by  agreement  if  appeal  is  made  within 
30  days.  Therefore  the  question  before  the  board  is  what  are  fair 
and  just  and  reasonable  rates  for  the  positions  of  operator-levermen 
at  the  point  in  question. 

The  carrier  also  states  that  prior  to  the  change  there  were  em- 
ployed at  the  point  in  question  an  agent  and  three  operators  at  the 
station,  three  levermen  at  the  tower,  and  a cashier  and  warehouse- 
man. Subsequent  to  the  change  there  were  employed  three  operator- 
levermen  at  the  tower,  a cashier  and  warehouseman,  and  two  clerks, 
so  that  the  stress  that  is  laid  upon  the  clerical  duties  is  entirely 
vitiated  by  the  fact  that  two  clerks  were  put  on  to  take  care  of  the 
station  work,  the  amount  of  clerical  work  now  performed  by  the 
operator-levermen  amounting  to  only  1 hour  and  40  minutes  per  day 
for  the  three  men. 

The  carrier  also  states  that  in  arriving  at  the  increase  in  the  rate 
of  pay  for  these  positions  it  was  found  that  no  similar  operator- 
levermen  positions  existed  on  the  Alliance  division,  that  it  was 
necessary  to  canvas  the  entire  railroad  and  the  conclusion  was  arrived 
at  that  the  increase  of  3 cents  per  hour  fully  and  equitably  met 
all  the  changed  conditions,  taking  into  consideration  the  amount 
of  work  performed  by  the  operator-levermen  at  Crawford  as  com- 
pared with  positions  at  other  stations. 

At  the  oral  hearing  the  representative  of  the  employees  stated 
that  he  did  not  agree  with  the  position  taken  by  the  carrier  that 
the  positions  in  question  were  abolished,  that  such  was  not  the  case* 
as  the  duties  of  the  positions  were  not  abolished  but  a change  made 
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in  the  duties.  The  employees  were  relieved  of  certain  clerical  work 
and  of  selling  tickets,  but  they  were  required  to  handle  the  levers 
in  the  inter  locker  tower  which  more  than  offset  the  duties  of  which 
they  were  relieved;  that  the  carrier  should  not  have  gone  into  the 
cast  end  of  the  railroad  to  find  a position  of  similar  class,  as  the 
rates  are  generally  higher  in  the  western  part  of  the  railroad,  where 
the  positions  in  controversy  are  located. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3948.— DOCKET  4515 

Chicago,  III.,  November  2Jh  1925 


Order  of  Railroad  Telegraphers  v.  Chicago,  Burlington  & Quincy  Railroad  Co. 

Question. — Dispute  regarding  the  filling  of  vacant  position  of 
agent  at  Berwyn,  111.,  which  was  bulletined  for  bid  on  February  5, 
1924. 

Statement. — On  February  5,  1924,  position  of  agent  at  Berwyn, 
I1L,  was  bulletined  as  vacant  and  nine  employees  filed  application 
therefor.  The  names  and  seniority  dates  of  the  nine  applicants  are 
as  follows : 


Name 


Seniority  date 


C.  L.  Brusate 

C.  R.  Copeland— 
F.  E.  McHenry. 
W.  W.  Wangler. 
F.  T.  Fitch 

F.  E.  Wagner— 

E.  E.  Dillon 

G.  A.  Cape 

J.  S.  Green 


..  Sept.  12,  1913 
. Apr.  24,  1917 
_ Feb.  24,  1918 
_ Apr.  2,  1918 
. June  26,  1919 
..  Feb.  4,  1921 
..  Jan.  20,  1921 
_ Apr.  10,  1922 
..  Sept.  12,  1923 


The  rule  governing  the  filling  of  vacancies  and  new  positions  con- 
tained in  the  agreement  between  this  carrier  and  its  telegraphers  is 
as  follows : 


Rule  29.  When  vacancies  occur  or  new  positions  are  created  they  will  be 
bulletined  within  five  days  to  all  offices  on  the  division  and  will  be  filled  within 
25  days  by  promotion  of  telegraphers  on  their  respective  divisions  in  accordance 
with  the  following  conditions:  Seniority  in  service,  fitness  for  position,  pre- 
vious record  for  faithful  service. 


Mr.  J.  S.  Green  was  assigned  to  the  position. 

The  employees  contend  that  the  carrier  has  disregarded  rule  29 
of  the  agreement  in  assigning  Mr.  Green  and  ask  that  the  oldest  com- 
petent applicant  be  assigned. 

The  carrier  contends  that  the  assignment  of  Mr.  Green  to  the 
vacancy  at  Berwyn  is  in  accordance  with  schedule  rules  and  past 
practices. 

Opinion. — At  the  oral  hearing  in  this  dispute  it  developed  that 
Messrs.  Brusate,  McHenry,  and  Wangler  have  withdrawn  their  ap- 
plications for  this  position;  that  Mr.  Cape  was  offered  the  position 
but  decided  not  to  take  it.  At  this  hearing  the  employees  designated 
Mr.  Wagner  as  the  oldest  competent  applicant  and  the  carrier  sub- 
mitted testimony  in  support  of  its  action  in  not  assigning  any  of 


LNo.  3949] 


DECISIONS 


1297 


the  older  applicants.  The  Labor  Board  is  of  the  opinion  that  the 
carrier  has  complied  with  the  provisions  of  rule  29  in  the  filling  of 
this  position. 

Decision. — Claim  denied. 


DECISION  NO.  3949.— DOCKET  4518 


Chicago,  111.,  November  21/,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 


Question. — Claim  of  the  employees  that  Miss  Mary  Lyle,  stenog- 
rapher in  the  office  of  the  agent  at  Little  Rock,  Ark.,  be  paid  for  the 
time  she  was  absent  from  duty  during  May,  1924,  on  account  of 
sickness. 

Statement. — The  joint  submission  filed  with  board  in  this  dispute 
contains  the  following : 


Employees'  position. — During  May,  1924,  Miss  Mary  Lyle,  stenographer, 
office  of  agent  Little  Rock,  Arkansas,  rate  $117.50  per  month,  was  away  from 
work  account  sickness  and  was  not  paid  for  time  absent. 

The  following  understanding  of  agreement  exists  between  the  carrier  and 
the  employees : 

Chicago,  III.,  July  26,  1922. 

Mr.  J.  Y.  McLean, 

Care  Atlantic  Hotel,  Chicago,  III. 


Dear  Sir:  Referring  to  your  request  at  the  close  of  our  schedule  negotia- 
tions concerning  vacations  and  sick  leave,  would  state,  while  it  is  true  our 
agreement  is  silent  on  these  points,  it  is  understood  the  former  practice  as 
to  vacations,  sick  leave,  and  Saturday  afternoons  off  will  remain  in  effect. 

Yours  truly, 

(Signed)  A.  B.  Ramsdell, 

Assistant  Vice  President. 


Copy  to  M.  L.  Bell,  L.  C.  Fritch,  T.  H.  Beacom,  C.  Nyquist,  S.  H.  Johnson, 
L.  M.  Allen,  W.  H.  Burns,  F.  D.  Reed. 


It  has  been  a practice  in  the  office  of  agent  at  Little  Rock  to  allow  pay  for 
a reasonable  amount  of  time  off  account  of  sickness.  Inasmuch  as  the  pay- 
ment of  Miss  Lyle  for  a period  of  14  days  would  not  cause  additional  expense 
to  the  carrier,  and  considering  the  fact  that  the  other  employees  in  the  office 
kept  up  the  work,  the  employees  requested  she  be  allowed  this  time.  Our 
request  was  not  granted. 

Carrier's  position. — Miss  Mary  Lyle  asked  for  and  received  a definite  leave 
of  absence  for  a period  of  30  days  from  her  position  of  stenographer  in  the 
agent’s  office  at  Little  Rock,  Arkansas.  It  is  not  proper,  therefore,  to  allow 
pay  for  any  portion  of  that  time.  Her  position  was  filled  by  another  party 
wTho  received  the  rate  of  pay  of  the  stenographer,  namely,  $117.50  per  month 
for  the  entire  time  Miss  Lyle  was  absent.  It  has  never  been  the  practice  on 
the  Rock  Island  to  allow  pay  to  employees  absent  from  duty  on  definite  leave 
of  absence  or  when  their  positions  were  filled  by  other  employees,  and  in  no 
case  has  time  been  allowed  to  employees  when  absent  account  of  sickness 
without  the  approval  of  the  local  supervising  officers,  concurred  in  by  the 
division  and  district  officers,  and  there  is  no  agreement  that  would  oblige  the 
carrier  to  pay  for  the  time  not  worked  as  covered  by  the  claim  in  this  dispute. 

Evidence  presented  at  the  oral  hearing  shows  that  while  Miss  Lyle 
was  off  duty  on  account  of  sickness  the  employee  who  worked  on 
the  expense  desk  was  placed  on  her  position  and  paid  the  salary  of 
that  position,  which  was  $117.50  per  month.  The  entry  clerk,  report 
clerk,  and  statistician  kept  up  the  work  of  the  four  positions,  which 
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left  the  position  of  expense  clerk  vacant.  The  rate  of  the  expense 
clerk  was  $110  per  month,  and  the  management  was  requested  to 
allow  Miss  Lyle  14  days’  pay  at  that  rate. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3950.— DOCKET  4531 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Denver  & Rio  Grande  Western  Railroad  System 

Question. — Claim  of  the  employees  that  J.  N.  Jensen  should  be 
compensated  for  the  difference  in  the  pay  received  by  him  as  ware- 
houseman and  the  amount  he  would  have  received  had  he  been  paid 
at  the  rate  of  cashier,  covering  period  from  September  1,  1921,  to 
October  1,  1922. 

Statement. — Prior  to  September  1,  1921,  the  station  force  at 
Marysvale,  Utah,  consisted  of  the  following  employees:  One  agent, 
one  cashier  at  $4.98  per  day,  and  one  warehouseman  at  $4.48  per  day. 

Effective  September  1,  1921,  this  assignment  was  changed  as  fol- 
lows: One  agent,  one  telegraph  operator,  and  one  warehouseman  at 
$4.48  per  day. 

In  the  above  change  the  position  of  cashier  was  abolished  and  a 
telegraph  operator  was  employed  in  lieu  thereof.  Mr.  Jensen,  hold- 
ing the  position  of  cashier,  was  reduced  to  the  position  of  warehouse- 
man, displacing  the  employee  formerly  holding  that  position. 

On  July  12,  1922,  an  additional  warehouseman  was  placed  in 
service  at  a rate  of  $3.75  per  day.  This  changed  the  station  force  to 
read  as  follows:  One  agent,  one  telegraph  operator,  one  warehouse- 
man at  $4.24  per  day,  and  one  warehouseman  at  $3.75  per  day. 

On  October  1,  1922,  the  position  of  cashier  was  again  established, 
Mr.  Jensen,  holding  the  position  of  warehouseman  at  $4.24  per  day, 
being  again  promoted  to  the  position  of  cashier  at  $4.74  per  day,  the 
position  of  warehouseman  at  $4.24  per  day  formerly  held  by  Mr. 
Jensen  being  abolished.  As  a result  of  this  change  the  station  force 
stood  as  follows:  One  agent,  one  telegraph  operator,  one  cashier  at 
$4.74  per  day,  and  one  warehouseman  at  $3.75  per  day. 

October,  1923,  the  position  of  warehouseman  was  abolished  and 
the  station  force  was  then  and  is  now  as  follows:  One  agent,  one 
telegraph  operator,  and  one  cashier  at  $4.90. 

The  employees  contend  that  both  the  title  and  rates  of  pay  of  the 
positions  were  changed  but  the  work  remained  relatively  the  same, 
and  that  an  examination  of  the  records  of  the  carrier  at  Marysvale, 
Utah,  will  show  that  the  work  performed  by  these  employees  under 
the  lower  rates  of  pay  was  identically  the  same  as  before  the  rates 
were  reduced.  • 

The  employees  also  contend  that  these  positions  were  arbitrarily 
changed  and  the  rates  of  pay  were  reduced,  and  request  that  the  em- 
ployees involved  in  the  dispute  be  reimbursed  for  any  wage  loss  sus- 
tained by  them  through  the  action  of  the  carrier  in  reducing  their 
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rate  of  pay.  The  request  is  based  on  rule  80  of  the  agreeemnt,  which 
reads  as  follows : 

Established  positions  shall  not  be  discontinued  and  new  on$s  created  under  a 
different  title  covering  relatively  the  same  class  of  work  for  the  purpose  of 
reducing  the  rates  of  pay  or  evading  the  application  of  these  rules. 

The  carrier  states  that  at  all  stations  where  three  or  more  em- 
ployees are  maintained  the  duties  of  the  various  employees  are  neces- 
sarily of  a general  nature,  regardless  of  the  title  shown  on  the  pay 
roll,  the  rates  of  pay  varying  in  accordance  with  the  preponderance 
of  the  class  of  work  performed,  and  the  responsibilities  in  connection 
therewith ; that  the  so-called  cashier  at  Marysvale  is  no  exception  and 
the  duties  of  that  position  have  never  been  restricted  to  the  receiving 
and  disbursing  of  cash  and  making  out  the  related  reports  in  con- 
nection therewith ; that  the  employee  occupying  the  position  in  ques- 
tion has  always  performed  more  or  less  work  not  recognized  as 
cashier's  work ; that  there  has  never  been  sufficient  work  at  Marysvale 
to  justify  the  employment  of  an  exclusive  cashier. 

The  carrier  also  states  that  on  September  1,  1921,  the  manage- 
ment thought  that  by  abolishing  the  position  of  cashier  and  estab- 
lishing the  position  of  telegraph  operator  it  would  relieve  the 
station  agent  of  the  time  he  had  formerly  been  required  to  do  tele- 
graphing, and  the  telegraph  operator  would  have  sufficient  time 
when  not  telegraphing,  so  that  between  them  they  could  take  care 
of  the  cashier’s  duties.  When  this  was  done  the  agent  was  held 
responsible  for  the  cash;  and  the  outcome  of  the  change  was  that 
Mr.  Jensen,  while  performing  something  like  five  hours’  work  per 
day  as  warehouseman,  also  performed  some  work  formerly  done  by 
him  when  he  held  the  position  of  cashier. 

The  arrangement  of  September  1,  1921,  did  not  prove  as  satis- 
factory as  expected,  and,  in  an  effort  to  improve  conditions  at  this 
station,  a junior  warehouseman  at  $3.75  per  pay  was  established  on 
July  12,  1922.  Mr.  Jensen  continued  to  act  as  warehouseman  and 
perform  other  clerical  work,  including  several  hours’  work  that 
was  formerly  performed  by  the  cashier.  As  a result  of  a com- 
plaint made  by  the  auditing  department  that  Warehouseman  Jensen 
was  handling  cash  without  being  under  bond  his  bond  was  rein- 
stated, and  he  was  again  designated  and  paid  as  cashier  effective 
as  of  October  1,  1922,  and,  while  he  was  again  promoted  to  the 
position  of  cashier,  he  continued  to  perform  several  hours’  work 
daily  as  warehouseman. 

The  carrier  further  states  that  during  October,  1923,  the  position 
of  warehouseman  was  discontinued  entirely,  and  the  cashier  was 
required  to  perform  the  duties  of  that  position. 

The  carrier  contends  that  rule  80  of  the  agreement  has  not  been 
violated,  inasmuch  as  the  position  of  telegraph  operator  was  put  on 
to  relieve  the  agent  of  telegraphing,  thereby  giving  him  and  the 
telegraph  operator  time  in  which  to  take  care  of  the  duties  of  cashier, 
the  rate  of  pay  of  the  telegraph  operator  being  as  great  if  not  greater 
than  that  of  the  cashier. 

The  carrier  also  contends  that  this  dispute  was  not  handled  in 
accordance  with  its  understanding  of  Article  IV,  rule  34,  of  the 
agreement,  as  the  change  in  the  service  was  made  on  September  1, 
1921,  while  the  claim  was  first  presented  to  the  division  superintend- 
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ent  by  the  general  chairman  on  February  29,  1924,  the  rule  referred 
to  reading  as  follows : 

An  employee  considers  himself  otherwise  unjustly  treated  shall  have 
the  same  right  of  hearing  and  appeal  as  provided  above  if  written  request  is 
made  to  his  immediate  superior  within  10  days  of  the  cause  of  complaint. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3951.— DOCKET  4546 

Chicago.  III.,  November  24,  1925 

Order  of  Railroad  Telegraphers  v.  Oregon-Washington  Railroad  & Naviga- 
tion Co. 

Question. — Manner  of  computing  overtime  at  Quinton,  Oreg..  a 
one-man  station,  when  meal  hour  is  not  afforded  within  the  agreed 
time  limit  and  is  worked. 

Statement. — At  Quinton,  Oreg.,,  a one-man  station,  agent-teleg- 
rapher was  assigned  to  work  from  2.30  a.  m.  until  2 p.  m.  The  teleg- 
rapher’s schedule,  article  5 (c)  reads  as  follows: 

1.  Where  but  one  shift  is  worked,  employees  will  be  allowed  (50  consecutive 
minutes  between  11.30  and  1.30  o’clock,  day  or  night,  for  meal. 

2.  If  the  meal  period  is  not  afforded  within  the  allowed  or  agreed  time  limit 
and  is  worked,  the  meal  period  shall  be  paid  for  at  the  pro  rata  rate  and  20 
minutes,  with  pay,  in  which  to  eat  shall  be  afforded  at  the  first  opportunity. 

By  reason  of  trains  passing  Quinton  between  11.30  a.  m.  and  1.30 
p.  m.,  it  is  necessary  that  agent-telegrapher  remain  on  duty  during 
this  period. 

Article  3 (a)  of  telegraphers’  schedule  reads  as  follows: 

Except  as  otherwise  provided  in  these  rules,  time  in  excess  of  eight  hours, 
exclusive  of  meal  period,  on  any  day  will  be  considered  overtime  and  paid 
on  the  actual  minute  basis,  at  the  pro  rata  rates  for  the  ninth  hour  and  at 
time  and  one-half  thereafter. 

In  computing  the  time  of  the  agent-telegrapher  in  question,  the 
carrier  takes  the  position  that  proper  allowance  would  be  pro  rata 
pay  for  the  meal  period,  and  also  pro  rata  pay  for  the  ninth  hour 
and  time  and  one-half  thereafter,  making  total  compensation  of  10 
hours  at  pro  rata  rate,  and  1 hour  30  minutes  at  time  and  one-half 
rate. 

The  employees  contend  that  this  is  not  correct  and  that  the 
proper  compensation  would  be  nine  hours  at  pro  rata  rate  and  2 
hours  30  minutes  at  time  and  one-half. 

The  employees  base  their  contention  upon  Decision  No.  2015  of 
this  board  (IV,  R.L.B.  726),  which,  they  state,  defines  how  payment 
shall  be  made  where  the  meal  hour  and  additional  overtime  is 
worked,  holding  to  the  view  that  only  the  meal  hour  is  payable  at 
pro  rata  rate.  They  contend  that  it  is  obvious  that  the  Railroad 
Labor  Board  intended  to  allow  the  carrier  the  right  to  hold  an  em- 
ployee, assigned  with  a meal,  for  service  during  the  meal  hour  and 
pay  for  such  service  at  the  pro  rata  rate,  but  that  it  is  also  quite 
plain  that  it  was  intended  to  allow  the  carrier  only  9 hours’  serv- 
ice at  pro  rata  rate,  there  being  no  intention  of  allowing  10  hours’ 
service  at  such  rate. 
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The  carrier  contends  that  the  decision  cited  by  the  employees  is 
applicable  to  a different  class  of  employees  and  is  based  upon  a rule 
of  different  wording  and  meaning.  It  contends  that  articles  5 ( c ) 
and  3 (a)  must  be  considered  separately;  that  the  first  mentioned 
article  specifically  provides  in  what  manner  time  will  be  computed 
when  the  meal  period  is  not  afforded  within  the  agreed  time  limit, 
and  that  the  latter  mentioned  article  provides  that  the  meal  period 
is  excluded  in  the  computation  of  overtime. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3952.— DOCKET  4548 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  C.  W.  Shutts,  houseman,  for  rate  of  money 
clerk,  second  trick,  Parkersburg,  W.  V a. 

Statement. — The  carrier  operates  a 24-hour  service  at  Parkers- 
burg, W.  Ya.,  and  during  this  period  it  has  facilities  for  the  care 
and  protection  of  money,  valuables,  and  valuable  freight  ship- 
ments. The  three  employees  who  protect  this  service  work  the  fol- 
lowing tricks,  and  are  paid  the  salaries  indicated. 

First  trick,  5 a.  m.  to  1 p.  m.,  $125.16  per  month. 

Second  trick,  1 p.  m.  to  9 p.  m.,  $120.16  per  month. 

Third  trick,  9 p.  m.  to  5 a.  m.,  $125.16  per  month. 

The  employees  contend  that  Mr.  Shutts,  the  incumbent  of  the 
second  trick,  performs  the  full  duties  of  a money  clerk  during  the 
spread  of  his  trick,  and  that  he  should  be  paid  $125.16  per  month, 
the  money  clerk’s  rate,  instead  of  $120.16  per  month,  the  houseman’s 
rate. 

The  management  denies  the  statement  of  the  employees  that  this 
man  is  a money  clerk,  or  that  as  a matter  of  fact  the  incumbents 
of  the  other  two  shifts  are  money  clerks.  It  is  admitted  that  this 
employee,  as  well  as  the  others,  handles  such  valuables  as  might  re- 
quire handling  during  his  tour  of  duties,  also  that  there  is  a differ- 
ential in  the  salaries  of  the  occupants  of  the  three  tricks;  but,  it  is 
claimed,  that  this  differential  has  always  existed,  and  that  the  rate 
of  the  position  has  been  adjusted  in  accordance  with  wage  orders 
of  the  Railroad  Administration  and  the  Railroad  Labor  Board. 

Decision. — Claim  of  employees  is  denied. 


DECISION  NO.  3953.— DOCKET  4555 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Dispute  relative  to  demotion  of  Andy  Douglas,  chief 
waybill  clerk,  Philadelphia,  Pa.,  December  6,  1923. 


1302 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3954} 


Statement. — Mr.  Douglas  had  been  employed  at  the  Philadelphia 
office  of  this  carrier  as  chief  waybill  clerk  from  June  17,  1922,  when 
on  December  6,  1923,  he  was  demoted  to  position  of  waybill  clerk 
at  a lesser  rate  of  salary.  His  duty  as  chief  waybill  clerk  consisted 
in  overseeing  the  work  of  all  the  waybill  clerks  in  his  department, 
of  which  there  were  22  regular  and  33  casual  employees.  He  was 
demoted  by  the  superintendent  for  failure  to  attain  a higher  average 
of  output  in  his  office. 

The  employees  contend  that  Mr.  Douglas  should  not  have  been 
demoted,  inasmuch  as  he  performed  his  work  as  well  as  could  be 
expected  of  him  under  the  conditions  in  which  he  was  working. 
They  claim  that  he  should  be  returned  to  the  position  of  chief  way- 
bill clerk,  paid  for  one  day  which  he  lost  in  transferring  from  this 
position  to  a subordinate  position,  and  paid  the  difference  in  salary 
he  has  been  receiving  since  December  6,  1923,  and  the  salary  at- 
tached to  position  of  chief  waybill  clerk. 

The  carrier  contends  that  he  was  inefficient  and  lacking  in  execu- 
tive ability.  A copy  of  an  investigation  held  in  the  superintend- 
ent’s office  in  connection  with  this  case  has  been  furnished  to  the 
board,  and  has  been  considered  in  connection  with  this  decision. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3954,— DOCKET  4561 
Chicago,  III.,  November  2^,  1925 

Order  of  Railroad  Telegraphers  v.  Virginian  Railway  Co. 

Question. — Should  the  crossing  gates  located  on  Walnut  Street, 
Roanoke,  Va.,  protecting  the  Virginian  Railway  and  Norfolk  & 
Western  Railway  tracks,  be  treated  as  one  set  or  two  sets  of  gates 
under  Decision  No.  2374  of  the  United  States  Railroad  Labor  Board, 
and  should  the  operator-leverman  be  paid  $5  per  month  per  man 
or  $10  per  month  per  man  to  handle  them  ? 

Statement. — The  Virginian  Railway  Co.’s  tracks  and  the  Norfolk  & 
Western  Railway  Co.’s  tracks,  which  run  parallel,  cross  Walnut 
Street,  Roanoke,  95  feet  apart.  Each  company’s  tracks  are  pro- 
tected at  this  point  by  crossing  gates,  which  gates  are  located  73 
feet  apart,  within  the  square  bounded  by  First  Street  on  the  west 
and  the  Norfolk  & Western  Railway  Co.’s  right  of  way  on  the  east. 
These  gates  are  operated  from  an  interlocking  tower  installed  at  the 
time  the  Norfolk  & Western  tracks  were  crossed.  This  tower  is 
operated  by  the  Virginian  Railway  Co.  to  protect  its  crossing  of 
the  Norfolk  & Western  tracks.  The  crossing  gates  are  operated 
electrically,  by  lever  switch  control  located  in  the  tower,  by  the  regu- 
larly assigned  operator-levermen.  The  decision  referred  to  reads: 
“ Where  telegraphers  are  required  to  handle  crossing  gates  they  will 
be  paid  $5  a set  of  gates  in  addition  to  their  regular  salary.”  The 
employees  contend  that  they  should  receive  $10  per  month  per  man 
for  handling  these  gates,  while  the  carrier  contends  that  they  should 
receive  $5  per  month  per  man. 

Decision. — Under  the  rule  quoted  above,  employees  required  to 
operate  crossing  gates  on  Walnut  Street  crossing  at  Roanoke,  Va.. 
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are  entitled  to  $5  per  man  per  month  for  operating  set  of  gates  pro- 
tecting Virginian  Railway  crossing  and  $5  per  man  per  month  for 
operating  set  of  gates  protecting  Norfolk  & Western  Railway  cross- 
ing, as  the  two  sets  of  gates  are  operated  independent  of  each  other. 


DECISION  NO.  3955.— DOCKET  4566 

Chicago , III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  reinstatement  of  Thomas  L.  Kelly,  assist- 
ant depot  agent,  La  Crosse,  Wis.,  with  seniority  unimpaired  and  com- 
pensation for  wage  loss  sustained. 

Decision. — Mr.  Kelly  shall  be  reinstated  to  the  position  of  assistant 
depot  agent,  La  Crosse,  Wis.,  with  seniority  unimpaired.  Compen- 
sation for  wage  loss  sustained  is  denied. 


DECISION  NO.  3956.— DOCKET  4573 

Chicago,  III.,  November  24,  1925 

Order  of  Railroad  Telegraphers  v.  St.  Louis- San  Francisco  Railway  Co. 

Question. — Shall  R.  K.  Mansfield,  agent-telegrapher  at  Fayette 
Junction,  Ark.,  be  reimbursed  for  time  lost  account  attending  court 
at  Harrison,  Ark.,  April  16,  1924,  in  obedience  to  subpoena  issued  by 
the  Government  and  served  upon  him  by  United  States  marshal  ? 

Statement. — Subpoena  was  served  on  agent-telegrapher  at  Fayette 
Junction,  Ark.,  7 a.  m.,  April  7,  1924,  by  United  States  marshal  to 
appear  before  the  United  States  District  Court  at  Harrison,  Ark.,  at 
9 a.  m.,  April  16,  1924,  as  a witness  for  the  United  States  in  a prohi- 
bition enforcement  case  growing  out  of  an  express  shipment  from 
Chicago  to  Pettigrew,  Ark.,  during  the  spring  of  1923,  while  he  was 
stationed  at  Pettigrew  as  agent.  Upon  being  subpoenaed  to  appear 
in  court  Mr.  Mansfield  notified  his  superiors  and  received  a telegram 
from  the  general  counsel  of  the  railway  company  reading : 

St.  Louis,  Mo.,  9.32  AM  4/14/24. 

RKM — Fayette  Jet. 

A-185.  You  should  attend  court  in  obedience  to  subpoena.  8-510. 

(S)  W.  F.  Evans,  1016  AM. 

The  evidence  indicates  that  Mr.  Mansfield  was  required  to  testify 
not  as  an  individual  but  as  agent  for  the  express  company. 

The  employees  contend  that  the  St.  Louis-San  Francisco  Railroad 
Co.  is  the  primary  employer  of  Mr.  Mansfield,  that  as  the  agent  of 
the  railway  company  he  was  required  to  handle  the  express  com- 
pany’s business  at  that  station;  and  that  under  the  provisions  of 
paragraph  1 of  Article  III  of  agreement  between  the  railway  com- 
pany and  the  Order  of  Railroad  Telegraphers  Mr.  Mansfield  is  en- 
titled to  pay  for  all  time  lost  while  attending  court  on  April  16,  1924, 
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and  for  necessary  expenses  incurred  while  attending  court  on  that 
date.  Paragraph  1,  Article  III  of  the  agreement  reads : 

Employees  performing  service  at  wrecks,  washouts,  or  other  temporary  offices, 
or  ordered  to  attend  court,  will  be  allowed  for  time  lost,  and,  if  away  from  home 
station,  will  be  allowed  necessary  expenses  in  addition  to  time  lost,  the  com- 
pany being  entitled  to  their  mileage  and  witness  fees. 

Opinion. — The  evidence  presented  in  this  case  indicates  that  Mr. 
Mansfield  was  subpoenaed  as  a witness  and  for  the  purpose  of  secur- 
ing information  based  upon  the  records  maintained  by  the  represen- 
tatives of  the  express  company,  and  not  for  the  purpose  of  obtaining 
information  on  matters  involving  Mr.  Mansfield  personally.  There- 
fore, having  regard  for  the  fact  that  Mr.  Mansfield  was  on  the  pay- 
roll of  the  railway  company,  subject  to  the  provisions  of  paragraph  1, 
Article  III  of  the  telegraphers’  agreement,  and  the  further  fact  that 
he  had  been  furnished  with  a telegram  from  the  general  counsel  for 
the  railway  company  stating  that  he  should  attend  court  in  obedience 
to  the  subpoena,  the  board  decides : 

Decision. — Mr.  Mansfield  shall  be  compensated  for  attending  court 
on  April  16,  1924,  in  accordance  with  paragraph  1,  Article  III  of 
the  telegraphers’  agreement. 


DECISION  NO.  3957.— DOCKET  4574 

Chicago,  III.,  November  2Jh  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  M.  S.  Chastain  for  assignment  to  position  of 
collector  at  Indianapolis,  Ind.,  agency. 

Statement. — On  August  29,  1924,  position  occupied  by  M.  S. 
Chastain  at  Indianapolis,  Ind.,  was  abolished.  He  requested  to  be 
assigned  to  the  position  of  collector  held  by  Mr.  L.  M.  Aken,  a 
junior  employee,  but  was  not  permitted  to  displace  Mr.  Aken,  who 
had  been  assigned  to  the  position  of  collector,  at  a time  when  that 
position  was  vacant,  under  the  provisions  of  rule  87  of  agreement. 
Rule  24,  “ Positions  abolished,”  and  rule  87,  u Incapacitated  em- 
ployees,” read  as  follows : 

Rule  24.  Employees  whose  positions  are  abolished  may  exercise  their  senior- 
ity rights  over  junior  employees.  Other  employees  affected  may  exercise 
their  seniority  in  the  same  manner. 

Rule  87.  In  filling  vacant  or  new  positions  that  can  be  filled  by  employees 
disabled  by  sickness,  or  by  injury  in  company’s  service,  preference  will  be 
given  to  such  employees  as  are  capable  of  performing  this  service,  regardless 
of  their  seniority,  provided  they  request  it. 

Whenever  possible  such  employees  shall  be  furnished  suitable  employment 
and  paid  not  less  than  the  established  rate  of  position  to  which  assigned. 

The  employees  contend  that  rule  87  does  not  afford  disabled  em- 
ployees the  right  to  hold  positions  to  the  exclusion  of  older  em- 
ployees in  the  service;  also  question  the  statement  that  Mr.  Aken’s 
physical  condition  warrants  his  continuing  on  the  position  under  the 
provisions  of  rule  87. 
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The  carrier  contends  that  under  rule  87  employees  unable  to  per- 
form ordinary  duties  have  preference  in  the  matter  of  assignment 
to  vacant  positions,  provided  they  are  able  to  perform  the  duties 
thereon;  that  the  position  of  collector  was  vacant  at  the  time  Mr. 
Aken  was  assigned  and  that  he  is  entitled  to  hold  such  position  so 
long  as  his  physical  condition  prevents  his  assignment  to  other 
positions  where  ordinary  duties  are  required. 

The  carrier  further  states  that  in  order  to  ascertain  the  correct 
status  of  Mr.  Aken’s  physical  condition  at  the  time  this  dispute 
arose,  the  carrier  had  a physician  examine  him,  after  which  time 
the  physician  testified  that  Mr.  Aken  had  not  recovered  and  was 
unfit  and  unable  to  perform  ordinary  duties. 

Opinion. — All  evidence  presented  in  this  case  has  been  carefully 
considered,  and  in  view  of  the  provision  of  rule  87,  whereby  em- 
ployees disabled  by  sickness  or  injury  while  in  the  company’s  service 
have  preference,  if  capable  of  performing  the  service,  to  assignment 
to  vacant  or  new  positions  regardless  of  their  seniority,  the  board 
feels  it  is  reasonable  to  assume  that  disabled  employees,  assigned 
under  rule  87,  will  continue  to  have  preference  to  positions  to  which 
assigned  so  long  as  they  are  not  physically  able  to  resume  duties 
ordinarily  required  of  other  positions. 

Decision . — Claim  denied. 


DECISION  NO.  3958.— DOCKET  4581 

Chicago,  III.,  November  2Jf,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  International-Great  Northern  Railroad  Co. 

Question. — Request  for  reinstatement  of  Thomas  E.  Jones,  for- 
merly ticket  clerk,  Palestine,  Tex.,  who  was  removed  from  the  service 
for  the  alleged  reason  that  his  application  for  permanent  employ- 
ment had  been  disapproved. 

Decision. — Request  for  reinstatement  of  Mr.  Jones  as  ticket  clerk 
at  Palestine,  Tex.,  is  denied.  This  decision  shall  not  be  construed  as 
affecting  any  rights  Mr.  Jones  may  have  to  a position  at  Rockdale, 
Tex.,  or  on  the  seniority  district  where  his  original  application  for 
clerical  position  was  filed. 


DECISION  NO.  3959.— DOCKET  4604 

Chicago,  III.,  November  21t,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  B.  R.  Luker,  with 
seniority  unimpaired  and  compensation  for  wage  loss  sustained  since 
January  19, 1924. 

Decision. — Request  for  the  reinstatement  of  Mr.  Luker  is  denied. 
56122—26 83 
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DECISION  NO.  3960.— DOCKET  4605 

Chicago,  III.,  November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  remission  of  discipline  of  three  days 
assessed  against  R.  H.  Felsman,  chauffeur,  Forty-second  Street  Elec- 
tric Garage,  New  York. 

Decision. — Request  denied. 


DECISION  NO.  3961.— DOCKET  4635 

Chicago,  III.,  'November  24,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Request  for  the  reinstatement  of  Mr.  William  Fitz- 
Gibbons with  seniority  unimpaired  and  compensation  for  wage  loss 
sustained  since  May  3,  1924. 

Statement. — Mr.  FitzGibbons  was  dismissed  on  May  3,  1924. 

The  employees  state  that  the  carrier  has  failed  to  conduct  an  in- 
vestigation as  required  by  rule  29  of  the  agreement  and  base  the  re- 
quest for  reinstatement  upon  failure  to  comply  with  this  rule. 

The  carrier  states  that  an  informal  investigation  was  conducted 
and  Mr.  FitzGibbons  admitted  he  was  guilty  of  the  charge  against 
him ; that  subsequently  when  the  case  was  appealed  a formal  investi- 
gation was  offered, *but  the  representatives  of  the  employees  declined 
to  go  into  the  merits  of  the  case  unless  the  carrier  would  agree  to  first 
reinstate  Mr.  FitzGibbons  and  pay  him  for  the  time  lost,  which 
request  was  declined. 

Decision. — Request  for  reinstatement  of  Mr.  FitzGibbons  is  de- 
nied. He  shall,  however,  be  compensated  for  the  time  lost  from  the 
date  of  his  dismissal,  May  3,  1924,  to  May  23,  1924,  the  date  on 
which  formal  investigation  was  offered,  less  the  IT  days  allowed  by 
rules  29  and  30  of  the  agreement  and  any  amount  earned  in  other 
employment. 


DECISION  NO.  3962.— DOCKET  4694 

Chicago,  III.,  November  24,  1925 

American  Train  Dispatchers’  Association  v.  Kansas  City,  Mexico  & Orient 

Railway  Co. 

Question. — Request  of  the  employees  that  C.  L.  Sharp,  train  dis- 
patcher, who  was  dismissed  on  December  31,  1924,  be  reinstated  with 
seniority  unimpaired  and  compensated  for  wage  loss  sustained. 

Statement. — This  dispute  was  submitted  ex  parte  by  the  em- 
ployees, and  the  carrier’s  answer  to  the  employees’  submission  as  con- 
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tained  in  letter  signed  by  E.  H.  Shaufler,  general  manager,  dated 
March  21,  1925,  is  quoted  as  follows : 

Yours  of  March  18,  with  reference  to  case  of  Dispatcher  Sharp,  Docket 
No.  4694. 

Since  our  meeting  with  Mr.  Potts,  of  the  American  Train  Dispatchers’  Asso- 
ciation, have  made  canvass  and  find  this  organization  does  not  represent  the 
dispatchers  on  this  line ; therefore  we  do  not  care  to  make  any  submission. 

It  is  our  understanding  the  dispatchers  on  this  system  do  not  care  to  be  rep- 
resented by  the  American  Train  Dispatchers’  Association,  but  desire  to  deal 
with  the  management  direct  through  representatives  of  their  own  choosing. 

Due  to  the  fact  that  none  of  our  dispatchers  are  members  of  the  American 
Train  Dispatchers’  Association,  the  application  should  be  denied  and  the  em- 
ployees be  allowed  to  handle  any  question  in  controversy  direct  with  the  man- 
agement. 

The  carrier  did  not  submit  any  evidence  in  connection  with  the 
case  and  was  not  represented  at  the  oral  hearing. 

Decision. — Claim  of  employees  is  denied. 


DECISION  NO.  3963.— DOCKET  4486 

Chicago,  III.,  November  27,  1925 

Order  of  Railroad  Telegraphers  v.  Florida  East  Coast  Railway  Co. 

Question. — Reinstatement  of  J.  F.  Holland,  agent-operator  at  East 
Palatka,  Fla.,  resulting  in  displacement  of  W.  H.  Reddick. 

Statenvent. — Mr.  Holland  was  dismissed  from  the  service  June  4, 
1921.  The  position  which  he  then  held  at  East  Palatka  was  bul- 
letined as  a permanent  vacancy  and  was  bid  in  by  Mr.  W.  H.  Red- 
dick. On  May  27,  1924,  Mr.  Holland  was  reinstated  to  the  service 
with  full  seniority  rights  and  he  returned  to  his  former  position  of 
agent  at  East  Palatka,  Mr.  Reddick  being  consequently  displaced. 

The  employees  protest  the  displacement  of  Mr.  Reddick  and  quote 
paragraph  (r)  of  article  4 of  their  agreement,  which  reads  as 
follows : 

Employees  dismissed  and  appealing  their  case,  their  positions  shall  be  bul- 
letined as  a temporary  vacancy  until  final  decision  is  rendered ; if  not  rein- 
stated, will  then  be  bulletined  as  a permanent  position. 

Inasmuch  as,  after  the  dismissal  of  Mr.  Holland,  the  agency  at 
Palatka  was  bulletined  as  a permanent  position  and  was  assigned  to 
Mr.  Reddick,  the  employees  deny  the  carrier’s  right  to  now  displace 
him  in  the  reinstatement  of  Mr.  Holland  to  this  particular  job,  tak- 
ing the  position  that  Mr.  Holland’s  restoration  of  seniority  rights 
now  only  entitles  him  to  bid  upon  vacancies. 

The  carrier  claims  that  there  is  nothing  in  their  agreement  which 
places  restrictions  upon  the  reinstatement  of  an  employee,  and  that 
it  is  only  fair  that  an  employee  reinstated  should  resume  all  of  the 
rights  and  privileges  which  were  his  at  the  time  of  his  dismissal. 
Attention  is  called  to  the  fact  that  other  employees  have  been  rein- 
stated from  time  to  time,  several  of  whom  were  telegraphers,  and 
that  such  employees  upon  their  reinstatement  resumed  their  original 
positions  without  protest  from  the  organization.. 

Decision. — Claim  of  the  employees  is  sustained. 
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DECISION  NO.  3964.— DOCKET  4502 

Chicago,  III.,  November  2i,  1925 

Brotherhood  of  Railroad  Station  Employees  v.  Boston  & Maine  Railroad 

Question. — Protest  of  the  above-named  organization  against  voting 
of  storehouse  laborers  to  determine  representation  of  certain  station 
service  employees. 

Opinion. — In  the  opinion  contained  in  Decision  No.  220  (II, 
R.  L.  B.  216)  the  board  stated  its  views  in  regard  to  the  grouping 
of  employees  in  clerical  and  station  service  for  the  purpose  of  deter- 
mining representation,  and  in  accordance  with  that  opinion  set  up 
three  groups  of  employees  in  station  and  clerical  service,  each  of 
which  was  to  be  considered  a separate  and  distinct  class,  for  the  pur- 
pose of  determining  representation.  Storehouse  laborers  were  in- 
cluded in  group  No.  3,  which  embraces  practically  all  of  the  em- 
ployees involved  in  the  present  dispute.  The  organization  is  pro- 
testing the  ballot  which  was  taken  because  of  the  fact  that  storehouse 
laborers  were  permitted  to  participate,  and  further  because  of  the 
fact  that  the  maintenance  of  way  organization  was  not  shown  on  the 
ballot.  The  evidence  shows  that  the  general  chairman  of  the  main- 
tenance of  way  organization  withdrew  his  protest  regarding  store- 
house laborers  participating  in  this  election.  Therefore  there  was 
no  necessity  for  showing  the  name  of  that  organization  on  the  ballot, 
and  as  storehouse  laborers  are  included  in  group  3 as  set  up  in  Deci- 
sion No.  220,  it  was  proper  to  permit  them  to  participate  in  the 
election. 

Decision. — Protest  of  the  Brotherhood  of  Railroad  Station  Em- 
ployees is  overruled  and  the  election  which  has  been  conducted  shall 
be  accepted  as  determining  the  question  at  issue. 


DECISION  NO.  3965.— DOCKET  4506 

Chicago,  III.,  November  27,  1925 

American  Train  Dispatchers’  Association  v.  Missouri  Pacific  Railroad  Co. 

Question . — Claim  of  Regular  Relief  Dispatcher  H.  J.  Pierce,  Osa- 
watomie,  Kans.,  for  pay  for  one  day  lost,  July  20,  1922,  account 
changing  tricks  out  of  line  with  regular  relief  requirements  by  direc- 
tion of  superior  officer. 

Statement. — H.  J.  Pierce  was  employed  as  a relief  dispatcher  at 
Osawatomie,  Kans.  Six  trick  dispatchers  were  employed  at  this 
point,  for  each  of  which  positions  a regular  assigned  rest  day  was 
established.  The  evidence  shows  that  Mr.  Pierce  had  been  working 
as  follows: 

Monday  and  Tuesday,  relieving  third-trick  dispatcher. 

Wednesday  and  Thursday,  relieving  first-trick  dispatcher. 

Friday  and  Saturday,  relieving  second-trick  dispatcher. 

Sunday,  regular  day  of  rest. 

On  Wednesday  afternoon,  July  19,  1922,  he  was  instructed  not  to 
report  for  duty  on  regular  assignment  Thursday,  July  20,  but  to 
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report  for  duty  for  the  third  trick  on  Friday,  July  21,  this  change 
being  required  on  account  of  sickness  of  Chief  Dispatcher  W.  D. 
Wightman.  He  was  required  to  work  the  following  Sunday. 

Sections  (a),  (&),  (c),  and  ( d ) of  article  3 of  the  agreement  in 
effect  on  the  Missouri  Pacific  Railroad  governing  train  dispatchers 
read  as  follows: 

Section  (a).  Each  regularly  assigned  train  dispatcher  (and  extra  dispatch- 
ers who  perform  six  days’  dispatching  service  in  one  week)  will  be  allowed 
and  required  to  take  one  day  off  per  week  as  a relief  day,  except  when  un- 
avoidable emergency  prevents  furnishing  relief.  If  required  to  work  such 
relief  day  extra  compensation  will  be  allowed  at  pro  rata  rate. 

Sec.  (&).  The  carrier  shall  designate  and  establish  rest  day  for  each  posi- 
tion in  accordance  with  the  foregoing  section.  Reasonable  notice  shall  be 
given  of  change  in  assignment  of  rest  day. 

Sec.  (c).  Where  relief  requirements  regularly  necessitate  four  or  more  days 
of  relief  service  per  week  relief  dispatchers  shall  be  employed,  and  paid  the 
daily  rate  of  each  dispatcher  relieved,  and  when  not  engaged  in  dispatching 
service  will  be  assigned  to  other  service,  and  paid  therefor  a daily  rate  com- 
mensurate with  the  service  rendered. 

Sec.  (d).  Relief  requirements  of  less  than  four  days  per  week  will  be  per- 
formed by  extra  dispatchers,  who  will  be  paid  the  daily  rate  of  each  train 
dispatcher  relieved. 

It  is  the  contention  of  the  employees  that  in  accordance  with  the 
above-quoted  rules  Mr.  Pierce  was  regularly  assigned  to  Sunday  as 
a rest  day.  The  employees  further  contend  that  “ reasonable  notice  ” 
was  not  given  of  change  of  rest  day,  as  Mr.  Pierce  was  notified  on 
the  afternoon  of  the  19th  not  to  report  for  duty  the  following  day 
in  order  that  he  might  report  for  duty  at  12.01  a.  m.  on  Friday, 
June  21,  and  that  it  was  therefore  necessary  for  him  to  lose  Thurs- 
day, due  to  hours  of  service  law. 

The  employees  call  attention  to  section  (a)  of  article  6 of  the 
agreement  in  effect,  which  reads  as  follows : 

Loss  of  time  on  account  of  hours  of  service  law,  or  in  changing  positions 
by  direction  of  proper  authority,  shall  be  paid  for  at  the  rate  of  the  position 
for  which  service  was  performed  immediately  prior  to  such  change. 

They  contend  that  Mr.  Pierce  was  required  to  lose  time  on  July 
20  because  of  his  having  been  ordered  to  change  assignment  by  the 
proper  authority,  and  in  order  to  avoid  violation  of  the  hours  of 
service  law;  and  that  he,  therefore,  in  accordance  with  the  provi- 
sions of  the  agreement  in  effect  on  the  Missouri  Pacific  Railroad 
governing  train  dispatchers,  part  of  which  is  quoted  above,  should 
be  paid  for  time  lost  on  July  20,  1922,  at  the  rate  of  the  position 
which  he  occupied  on  the  day  immediately  prior  to  such  change. 

It  is  the  contention  of  the  carrier  that  paragraphs  (a)  and  (b) 
of  article  3 of  the  agreement  have  no  reference  to  and  do  not  apply 
to  relief  train  dispatchers,  and  that  the  requirement  of  Decision  No. 
721  (III,  R.  L.  B.  121)  and  the  agreement  covering  relief  dispatch- 
ers are  set  forth  in  paragraphs  ( c ) and  (d)  of  this  article. 

Further  that  article  3 contemplated  that  regularly  assigned  train 
dispatchers  should  be  given  one  day  in  seven  for  rest;  that  this 
day  should  be  regularly  established  f that  it  should  not  be  changed 
without  good  reason  and  reasonable  notice;  and  that  the  employ- 
ment of  relief  dispatchers  was  prescribed  for  the  purpose  of  grant- 
ing rest  days  to'  regularly  assigned  train  dispatchers. 
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Further  that  if  the  contention  of  the  American  Train.  Dispatch- 
ers’ Association  were  "ranted,  there  could  be  no  flexibility  what- 
ever in  the  rest  days  of  train  dispatchers  to  accommodate  unforeseen 
or  unusual  conditions  occurring  either  in  their  personal  affairs  or 
in  the  operation  of  the  railroad. 

Decision. — Under  the  facts  and  circumstances  of  this  particular 
case  claim  of  employees  is  denied. 


DECISION  NO.  3966.— DOCKET  4519 

Chicago,  III.,  November  27,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 

and  Station  Employees  v.  Chicago,  Rock  Island  & Pacific  Railway  Co. 

Question. — Claim  of  the  employees  that  the  hourly  rated  employees 
in  the  freight  house  at  Chicago,  111.,  should  be  paid  for  August  10, 
1923. 

Statement. — On  August  10,  1923,  which  day  was  declared  a na- 
tional holiday,  the  carrier  closed  the  freight  house  at  Chicago,  111., 
and  the  hourly  rated  employees,  such  as  truckers,  coopers,  stevedores, 
and  callers,  were  not  worked  or  paid  for  that  day. 

The  employees  contend  that  rule  57  of  the  agreement  applies  to  all 
employees  covered  thereby  and  that  the  hourly  rated  employees  at 
the  Chicago  freight  house  should  not  have  been  reduced  below  six 
days  per  week.  The  rule  referred  to  reads  as  follows : 

Rule  57.  Determining  rates. — All  employees  except  those  covered  by  rule  1, 
paragraph  3,  heretofore  paid  on  daily  or  hourly  basis,  shall  be  paid  on  monthly 
basis. 

To  determine  the  monthly  rate  of  present  daily  rate  employees,  multiply  the 
daily  rate  by  25%. 

To  determine  pro  rata  hourly  rate,  divide  the  monthly  rate  by  204. 

On  positions  becoming  vacant,  the  rate  of  pay  will  be  adjusted  so  as  to  end 
in  multiples  of  25  cents. 

Nothing  herein  shall  be  construed  to  permit  reduction  of  days  below  six  days 
per  week,  except  that  this  number  may  be  reduced  in  a week  in  which  holidays 
occur  by  the  number  of  such  holidays. 

The  employees  further  contend  that  rule  43,  invoked  by  the  carrier, 
applies  only  when  employees  are  prevented  from  performing  service 
by  conditions  beyond  control  of  the  carrier,  and  that  this  situation 
did  not  exist  on  August  10,  1923. 

The  employees  request  that  the  hourly  rated  employees  in  question, 
such  as  truckers,  coopers,  stevedores  and  callers,  should  be  paid  for 
August  10,  1923. 

The  carrier  contends  that  clerical  employees  were  formerly  paid 
on  a daily  basis,  which  was  changed  to  a monthly  basis  under  rule  57 
of  the  agreement  of  August  1,  1922,  quoted  above,  and  that  the  guar- 
anty of  six  days’  service  per  week  applies  only  to  such  monthly  paid 
positions. 

The  carrier  also  contends  that  while  rule  43  of  the  agreement 
clearly  indicates  that  it  can  relieve  any  and  all  of  the  employees 
covered  by  the  agreement  when  prevented  from  performing  service, 
in  this  particular  case  it  was  applied  only  to  the  hourly  paid  plat- 
form forces  whose  services  could  not  be  utilized  on  August  10,  1923, 
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due  to  the  fact  that  a national  holiday  had  been  declared  and  stores 
and  shipping  concerns  had  generally  closed  for  that  day  and  there 
was  no  business  being  transacted.  It  would  not  be  consistent  to  pay 
these  employees  for  service  which  was  not  rendered,  they  being  given 
advance  notice  that  it  was  not  necessary  for  them  to  report  at  all  on 
that  day. 

Rule  in  question  reads  as  follows : 

Rule  43.  Reporting  and  not  used. — Employees  required  to  report  for  work 
at  regular  starting  time,  and  prevented  from  performing  service  by  conditions 
beyond  control  of  the  carrier,  will  be  paid  for  actual  time  held,  with  a minimum 
of  two  hours. 

If  worked  any  portion  of  the  day,  under  such  conditions,  up  to  a total  of 
four  hours,  a minimum  of  four  hours  shall  be  allowed.  If  worked  in  excess  of 
four  hours,  a minimum  of  eight  hours  shall  apply. 

All  time  under  this  rule  shall  be  at  pro  rata. 

This  rule  does  not  apply  to  employees  who  are  engaged  to  take  care  of  fluctu- 
ating or  temporarily  increased  work  which  can  not  be  handled  by  the  regular 
forces,  nor  shall  it  apply  to  regular  employees  who  lay  off  of  their  own  accord 
before  completion  of  the  day’s  wrork. 

Decision. — Under  the  rules  in  effect,  claim  is  sustained. 


DECISION  NO.  3967.— DOCKET  4638 

Chicago,  III.,  November  27,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  Martin  H.  Hoben,  driver  in  transfer  service, 
New  York,  for  assignment  to  position  No.  7030,  which  was  awarded 
to  a junior  employee. 

Statement. — Mr.  Hoben  is  employed  as  a driver  by  the  carrier  at 
New  York.  About  September  10,  1924,  position  No.  7030  was  bulle- 
tined and  he  bid  on  it.  It  was  awarded  to  Mr.  Robinson,  an  em- 
ployee junior  to  Mr.  Hoben.  Mr.  Hoben’s  position  had  a starting 
time  of  2 p.  m.,  Mr.  Robinson’s  a starting  time  of  11.30  p.  m.,  and  the 
position  which  was  bulletined  a starting  time  of  12  o’clock  noon. 
The  three  positions  carried  the  same  rate  of  pay. 

The  employees  contend  that  Mr.  Hoben,  being  the  senior  em- 
ployee bidding  on  the  position,  should  have  been  awarded  it. 

The  carrier  claims  it  was  within  its  rights  in  declining  to  assign 
Mr.  Hoben  to  the  position,  and  cites  the  Railroad  Labor  Board  De- 
cisions No.  917  (III,  R.  L.  B.  282),  No.  939  (III,  R.  L.  B.  295),  and 
No.  1246  (III,  R.  L.  B.  730)  in  support  of  its  action. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3968.— DOCKET  4726 

Chicago,  III.,  November  27,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago  Great  Western  Railroad  Co. 

Question. — Claim  of  H.  G.  Meindl,  switchman,  for  pay  on  basis  of 
time  and  one-half  for  service  rendered  as  yard  foreman  on  an  extra 
shift  commencing  at  4.15  a.  m.,  February  5,  1924. 
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Statement. — On  February  4,  1924,  Mr.  Meindl  worked  as  helper 
on  his  regular  assignment  from  7 a.  m.  to  3 p.  m.  The  exigencies  of 
the  services  required  the  working  of  an  extra  shift,  commencing  at 
4.15  a.  m.,  February  5,  1924,  and  there  being  no  switchman  available 
who  was  qualified  to  act  in  the  capacity  of  foreman,  Mr.  Meindl 
was  required  to  work  the  second  assignment  from  4.15  a.  m.  until 
12.40  p.  m. 

The  rule  involved  in  this  dispute  reads  as  follows : 

Art.  XIV.  Overtime. — Except  when  changing  off  where  it  is  the  practice  to 
work  alternately  days  and  nights  for  certain  periods,  working  through  two 
shifts  to  change  off ; or  where  exercising  seniority  rights  from  one  assignment 
to  another ; or  when  extra  men  are  required  by  schedule  rules  to  be  used,  all 
time  worked  in  excess  of  8 hours  continuous  service  in  a 24-hour  period  shall 
be  paid  for  as  overtime,  on  the  minute  basis,  at  one  and  one-half  times  the 
hourly  rate.  This  rule  applies  only  to  service  paid  on  an  hourly  or  daily 
basis  and  not  to  service  paid  on  mileage  or  road  basis. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3969.— DOCKET  4727 

Chicago,  III.,  November  27,  1925 

Switchmen’s  Union  of  North  America  v.  Chicago  Great  Western  Railroad  Co. 

Question. — Claim  of  H.  M.  Wheeler,  switchman,  for  compensation 
at  yard  foreman’s  daily  rate  while  acting  as  assistant  yardmaster  at 
South  Des  Moines,  Iowa. 

Statement. — H.  M.  Wheeler  was  employed  as  yard  helper  at  South 
Des  Moines  and  on  certain  days  during  January,  1924,  he  acted  in 
the  capacity  of  assistant  yardmaster  at  that  point. 

The  claim  is  based  on  the  following  rules  of  the  agreement : 

Yardmen  assigned  to  other  than  their  regular  duties  will  be  paid  the  estab- 
lished rate  for  the  service  performed,  but  in  no  case  shall  the  yardmen  so 
assigned  be  paid  less  than  on  the  basis  of  their  regular  rates. 

Pilots  will  receive  not  less  than  yard  foreman’s  pay.  Except  where  pas- 
senger men  are  now  used,  back-up  men  handling  passenger  equipment  will 
receive  not  less  than  yard  foreman’s  pay. 

Decision. — Claim  of  the  employees  is  sustained. 


DECISION  NO.  3970.— DOCKET  4761 

Chicago,  III.,  November  27,  1925 

Switchmen’s  Union  of  North  America  v.  Terminal  Railroad  Association  of 

St.  Louis 

Question. — Claim  of  the  employees  that  Switchman  Elmer  H. 
Metz  should  have  been  given  his  former  seniority  standing  when  he 
reentered  the  service  of  the  carrier  on  September  8,  1923,  and  paid 
for  all  time  lost  as  a result  of  not  being  permitted  to  resume  work 
on  August  1,  1920. 

Decision. — Based  on  the  evidence  presented  in  this  dispute,  the 
claim  of  the  employees  is  denied. 
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DECISION  NO.  3971.— DOCKET  4840 

Chicago,  III.,  November  27,  1925 

Brotherhood  of  Sleeping  and  Dining  Car  Employees’  Union  v.  Northern 

Pacific  Railway  Co. 

Question. — Ex  parte  submission  from  employees  relative  to  re- 
quest for  a conference  to  negotiate  an  agreement  covering  waiters, 
porters,  and  observation  car  employees. 

Statement. — The  representatives  of  the  employees  stated  that  on 
or  about  September  4,  1924,  they  wrote  the  superintendent  of  dining- 
car  employees  of  the  carrier  and  requested  a conference  for  the  pur- 
pose of  negotiating  an  agreement  covering  waiters,  porters,  and 
observation-car  employees.  A copy  of  the  agreement  proposed  by 
them  was  sent  to  that  official.  No  reply  was  received  from  him,  and 
a letter  was  then  addressed  to  the  operating  vice  president  of  the 
carrier,  but  no  reply  was  received.  On  January  16,  1925,  a letter 
was  addressed  to  the  president  of  the  carrier,  in  which  a request  was 
made  for  an  agreement  between  the  carrier  and  the  employees  in- 
volved, and  on  February  12,  1925,  the  president  replied  that  such 
matters  were  handled  by  the  operating  department  and  the  matter 
had  been  referred  to  the  operating  vice  president  for  attention.  On 
February  14,  1925,  the  operating  vice  president  advised  that  no  re- 
quest had  been  received  from  the  employees  that  they  desired  to.be 
represented  by  the  Brotherhood  of  Sleeping  and  Dining  Car  Em- 
ployees’ Union,  and  he  was  quite  sure  that  they  did  not  desire  such 
representation,  to  which  the  representative  of  that  organization 
replied  that  they  represented  more  than  51  per  cent  of  the  employees. 

The  representatives  of  the  employees  also  stated  that  on  or  about 
December  11,  1924,  they  appeared  at  the  office  of  the  assistant  to  the 
vice  president  of  the  carrier  for  the  purpose  of  seeking  a conference 
on  the  matter  and  to  present  evidence  that  they  represent  51  per  cent 
of  the  employees.  They  were,  however,  unable  to  see  That  official, 
and  they  advised  his  chief  clerk  of  the  purpose  of  their  mission,  who 
communicated  with  the  assistant  to  the  vice  president.  But  they 
were  unable  to  secure  a conference  with  that  official. 

The  representatives  of  the  carrier  stated  that  no  employee  or  em- 
ployees of  the  dining,  observation-car,  or  sleeping-car  service  have 
made  any  request  for  conference  to  negotiate  an  agreement  covering 
working  conditions  or  rates  of  pay,  nor  have  any  of  these  employees 
advised  that  they  have  delegated  a representative  of  the  Brother- 
hood of  Sleeping  and  Dining  Car  Employees’  Union  to  represent 
them,  and  the  representatives  of  that  organization  have  presented  no 
evidence  to  show  that  they  represent  a majority  of  the  employees 
involved  in  the  dispute. 

The  representatives  of  the  carrier  also  stated  that  they  deal  with 
their  employees,  and  until  such  time  as  any  employees  representing 
the  classes,  or  a majority  of  the  classes,  involved  in  this  dispute  pre- 
sent to  them  a request  for  conference  for  the  purpose  of  discussing 
their  request  for  an  agreement,  the  Railroad  Labor  Board  has  no 
jurisdiction  in  the  case. 

At  the  oral  hearing  conducted  on  this  dispute  the  representative  of 
the  carrier  stated  that  he  was  willing  to  meet  in  conference  a cnm- 
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mittee  of  employees  on  the  question  of  representation  and  rules,  and 
the  representative  appearing  at  the  hearing  for  the  employees  agreed 
to  that  manner  of  handling  the  dispute. 

Decision. — The  Railroad  Labor  Board  remands  this  dispute  for 
conference  between  the  representatives  of  the  employees  and  the 
carrier  for  the  purpose  of  negotiating  an  agreement.  Should  the 
question  of  representation  arise,  it  shall  be  determined  by  secret 
ballot  in  the  manner  prescribed  in  Decisions  Nos.  218  (II,  R.  L.  B. 
207)  and  220  (II,  R.  L.  B.  216)  and  addenda  thereto. 


DECISION  NO.  3972.— DOCKET  4863 

Chicago,  III.,  Novembci*  27,  1925 

Order  of  Railway  Conductors,  Brotherhood  of  Railroad  Trainmen  v.  Wabash 

Railway  Co. 

Question. — Request  for  interpretation  of  Decision  No.  3052  of  the 
Railroad  Labor  Board  as  to  whether  under  the  decision  one  man,  a 
brakeman,  should  receive  an  allowance  of  one  hour  for  turning  en- 
gine on  wye  at  Bement,  or  whether  the  entire  crew,  conductor  and 
three  brakemen,  should  be  paid  the  one  hour  for  turning  engine  on 
wye  at  Bement. 

■Statement. — The  rule  involved  in  this  dispute  reads: 

Conductors  (trainmen)  required  to  remain  with  and  turn  engine  or  engine 
and  train  on  a wye  at  terminals  will  be  paid  for  such  service  with  a minimum 
of  one  hour  pro  rata  at  the  rate  for  the  class  of  service  performed.  This  rule 
not  to  apply  to  conductors  (trainmen)  on  trains  moving  through  wye  in  regular 
movement  to  passenger  station,  but  will  apply  to  conductors  (trainmen)  turn- 
ing train  at  East  Hannibal  on  trains  that  terminate  at  Hannibal  and  at 
Streator. 

Decision  No.  3052  reads: 

Under  the  circumstances  of  this  particular  case,  the  conductor  and  brakeman 
when  required  to  remain  with  and  turn  engine  on  wye  will  be  paid  in  accordance 
with  rule  18,  conductors,  and  rule  21,  trainmen’s  schedule.  (VI,  R.  L.  B.  358.) 

Employees'*  position. — The  committee  representing  the  employees 
is  unable  to  agree  with  the  carrier  upon  the  interpretation  of  the  de- 
cision, the  carrier  taking  the  position  that  under  the  decision  only 
one  man,  a brakeman,  should  receive  an  allowance  of  one  hour  for 
turning  engine  on  ivye  at  Bement.  The  employees’  position  is  that 
the  entire  crew,  conductor  and  three  brakemen,  should  be  paid  the 
one  hour  for  turning  engine  on  wye  at  Bement. 

In  the  decision,  under  caption  “ Question,”  the  words,  “ Claim  of 
conductor  and  brakeman  ” are  used,  while  the  appeal  to  the  board  was 
for  the  conductor  and  brakemen.  Under  caption  “ Decision  ” again 
appears  “ conductor  and  brakeman.”  The  employees  are  of  the 
opinion  that  through  a typographical  error  the  word  “ brakeman  ” 
was  used  where  the  word  “ brakemen  ” was  intended. 

This  ex  parte  appeal  is  for  an  interpretation  as  to  the  number  of 
men  and  who  are  to  receive  compensation  under  the  decision. 

Carrier's  position. — The  carrier  respectfully  contends  that  the  lan- 
guage of  Decision  No.  3052  is  perfectly  clear  and  that  there  is  no 
reason  whatever  for  the  alleged  opinion  of  the  employees  that  a 
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typographical  error  changing  the  intent  of  the  decision  is  contained 
therein. 

The  clear  intent  of  the  decision  is  being  fully  complied  with  by 
the  carrier  by  the  payment  of  one  hour  each  day,  which  is  being  made 
to  the  brakeman  who  is  required  to  remain  with  and  accompany  the 
engine  until  engine  is  turned. 

Opinion. — The  evidence  submitted  at  the  hearing  of  this  case  indi- 
cates that  the  original  claim  of  the  organization  was  for  the  crew, 
which  would  include  the  conductor  and  brakemen,  and  that  the 
board’s  decision  only  covered  the  conductor  and  brakeman. 

It  was  the  intention  of  the  board  in  Decision  No.  3052  to  compen- 
sate conductor  and/or  brakemen  when  required  to  remain  with  and 
turn  engine  of  wye. 

The  dispute  between  the  interested  parties  in  this  case  hinges  on 
the  requirements  of  the  service,  the  employees  contending  that  the 
entire  crew,  conductor  and  three  brakemen,  should  be  paid  the  hour 
for  turning  engine  and  the  carrier  contending  that  only  one  man,  a 
brakeman,  should  be  paid. 

The  evidence  submitted  indicates  that  the  carrier  requires  only  one 
man,  the  head  brakeman,  to  accompany  engine  around  the  wye  at 
Bement.  Therefore  the  board  decides: 

Decision. — That  in  accordance  with  rule  21  of  the  trainmen’s  sched- 
ule only  such  employees  will  be  paid  as  are  actually  required  to  re- 
main with  and  turn  engine  on  wye  at  Bement.  The  contention  of 
the  carrier  is  sustained. 


DECISION  NO.  3973.— DOCKET  4872 

Chicago,  III.,  November  27,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Dispute  regarding  the  abolition  of  second  and  third 
trick  telegraph  positions  at  Waggaman,  La.,  on  September  24,  1924, 
after  which  date  work  formerly  performed  by  employees  on  these 
positions  was  handled  by  telegraphers  employed  by  the  Southern 
Pacific  Bailroad  at  Avondale,  La.,  1 mile  west  of  Waggaman. 

Statement. — On  or  about  September  24,  1924,  the  Texas  & Pacific 
Railway  abolished  the  second  and  third  trick  telegraph  positions  at 
Waggaman  and  entered  into  an  arrangement  whereby  the  necessary 
telegraph  service  for  the  Texas  & Pacific  Railway  would  be  per- 
formed by  telegraphers  employed  by  the  Southern  Pacific  System  at 
Avondale,  1 mile  west  of  Waggaman.  The  railroads  parallel  each 
other  in  the  vicinity  of  these  stations  and  are  approximately  115 
feet  apart  at  Avondale. 

The  employees  state  that  Avondale  is  not  a joint  office  and  that  to 
accomplish  the  change  the  Texas  & Pacific  ran  semaphore  connec- 
tions from  Avondale  to  the  Texas  & Pacific  tracks  and  require  the 
Southern  Pacific  telegraphers  to  transmit  and  deliver  train  orders 
to  Texas  & Pacific  employees. 

The  employees  contend  that  Avondale  is  not  a joint  office,  that  the 
carrier  is  not  within  its  rights  in  having  Southern  Pacific  tele- 
graphers transmit  and  deliver  train  orders  to  Texas  & Pacific  trains. 
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and  that  the  action  of  the  carrier  is  in  violation  of  the  seniority 
provisions  of  the  schedule. 

They  further  contend  that  the  Texas  & Pacific  Railway  Co.  should 
create  two  new  positions  at  the  point  where  the  new  semaphore  con- 
nections have  been  installed  and  discontinue  the  arrangement  which 
has  been  made  with  the  Southern  Pacific  System.  They  ask  that  the 
employees  affected  by  the  abolition  of  the  two  positions  at  Wagga- 
man  be  reimbursed  momentary  loss  sustained  since  the  date  the 
change  was  made. 

The  carrier  states  that  this  change  was  made  in  the  interest  of  the 
economical  operation,  that  it  is  not  in  violation  of  any  of  the  pro- 
visions of  the  schedule;  and  that  similar  arrangements  are  in  effect 
with  the  Southern  Pacific  and  other  railroads  at  22  points  on  its  line. 

Opinion. — The  evidence  in  this  case  shows  that  the  carrier  has 
arrangements  similar  to  that  complained  of  in  effect  at  22  other 
points,  and  it  is  well  known  that  it  is  common  practice  for  railroads 
to  establish  joint  telegraph  service.  These  arrangements  are  gen- 
erally made  in  the  interest  of  economical  operation,  and  there  is 
nothing  unusual  in  the  action  of  the  carrier  in  the  present  case.  No 
showing  was  made  that  the  seniority  rights  of  the  employees  affected 
were  not  observed,  neither  was  there  a showing  that  any  schedule 
rule  was  violated  in  making  the  change. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3974.— DOCKET  4875 

Chicago,  III.,  November  21,  1925 

Brotherhood  Railroad  Signalmen  of  America  v.  Atchison,  Topeka  & Santa  Fe 
Railway  System  (Coast  Lines) 

Question. — Shall  section  24,  article  2,  relating  to  payment  to  em- 
ployees when  changing  shifts  apply  to  an  assistant  signal  main- 
tainer  who  is  temporarily  assigned  to  the  position  of  towerman  ? 

Statement. — The  evidence  shows  that  W.  R.  D.  Wilson,  assistant 
signal  maintainer,  Fresno,  Calif.,  with  assigned  hours  8 a.  m.  to  12 
noon  and  1 p.  m.  to  5 p.  m.,  was  temporarily  assigned  as  a towerman, 
with  assigned  hours  4 p.  m.  to  midnight,  from  November  28  to 
December  2,  1924,  both  inclusive,  and  that  he  was  returned  to  his 
position  as  assistant  signal  maintainer  on  December  3,  1924.  His 
rate  as  assistant  signal  maintainer  was  55  cents  per  hour.  Pie  was 
paid  for  service  rendered  as  a towerman  at  the  regular  rate  of  the 
position,  namely  56%  cents  per  hour. 

Section  24,  article  2 of  the  agreement  between  the  parties  above 
named  reads  as  follows : 

Employees  changed  from  one  shift  to  another  will  be  paid  overtime  rates 
for  the  first  shift  of  each  change.  Employees  working  two  shifts  or  more 
on  a new  shift  will  be  considered  transferred.  This  will  not  apply  when 
shifts  are  temporarily  exchanged  at  the  request  of  the  employees  involved. 

It  is  the  position  of  the  employees  that  Mr.  Wilson  is,  under  the 
provisions  of  the  above-quoted  rule,  entitled  to  pay  at  the  rate  of 
time  and  one-half  for  the  first  shift  he  was  used  as  towerman,  No- 
vember 28,  1924,  due  to  the  fact  that  his  hours  were  changed  from 
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8 a.  m.-5  p.  m.  to  4 p.  m.-12  midnight,  which  it  is  claimed  consti- 
tuted a change  from  one  shift  to  another. 

It  is  the  further  position  of  the  employees  that  after  having 
worked  two  or  more  shifts  on  this  new  shift  he  should,  under  the 
provisions  of  the  rule,  have  been  considered  transferred  and,  upon 
returning  to  his  former  assigned  position  and  hours,  been  paid  at 
the  rate  of  time  and  one-half  for  the  first  shift  of  his  regular  posi- 
tion, namely  8 a.  m.  to  5 p.  m.,  on  December  3,  1924. 

The  following  is  quoted  from  the  employees’  position : 

The  employee  filing  this  claim  holds  a regular  assigned  position  and  is 
classified  under  the  signalmen’s  agreement.  The  rules  contained  therein 
were  agreed  upon  to  cover  the  employees  so  classified,  and  if  for  any  reason 
the  carrier  require  that  he  perform  the  duties  covered  by  the  schedule  of  an- 
other class  of  employees,  it  is  our  position  that  for  such  temporary  service 
he  should  receive  no  less  favorable  consideration  than  provided  for  under 
the  schedule  by  which  he  is  classified. 

The  employee  in  question  does  not  seek  nor  desire  this  class  of  work,  and 
the  carrier  has  the  privilege  of  filling  these  temporary  vacancies  as  towerman 
with  employees  covered  by  the  schedule  of  that  class. 

The  carrier  takes  the  position  that  the  towerman  position  on  which 
Mr.  Wilson  worked  from  November  28  to  December  3,  1924,  does  not 
come  within  the  scope  of  the  signalmen’s  agreement,  and  that  sec- 
tion 24,  article  2,  of  that  agreement,  therefore,  does  not  apply  to  the 
service  in  question.  In  other  words,  it  is  the  contention  of  the  car- 
rier that  the  change-of-shift  rule  in  the  signalmen’s  agreement 
applies  only  where  the  employees  are  changed  from  one  shift  to 
another  on  positions  covered  by  the  signalmen’s  agreement. 

Opirnon. — The  rule  as  incorporated  in  the  signalmen’s  agreement, 
the  application  of  which  is  in  dispute  in  this  case,  was,  according  to 
the  board’s  opinion,  established  for  the  purpose  of  compensating 
employees  for  the  inconvenience  to  which  they  may  be  placed  on 
account  of  changing  shifts,  and  makes  no  distinction  as  to  the  class 
of  service  to  wThich  the  rule  may  be  considered  applicable.  It  is  but 
reasonable,  however,  for  an  employee  to  expect  as  favorable  con- 
sideration when  performing  a different  class  of  service  from  that  to 
which  regularly  assigned  as  he  would  receive  if  performing  the  class 
of  service  coming  within  the  scope  of  his  agreement.  If  an  employee 
is  assigned  to  temporary  or  emergency  service  which  pays  a higher 
rate  of  pay  or  has  more  favorable  working  conditions,  he  is  entitled 
to  receive  the  higher  rate  and  more  favorable  working  conditions  of 
employment  for  the  time  assigned  to  the  temporary  or  emergency 
position. 

It  is  interesting  to  note  that  according  to  the  carrier’s  argument 
regarding  this  case  the  assistant  signal  maintainer  in  question  was 
compensated  at  the  rate  of  time  and  one-half  while  working  on  his 
regular  lay-off  day,  this  payment  being  made  in  conformity  with 
the  provisions  of  the  signalmen’s  agreement.  The  position  of  the 
carrier  is  therefore  somewhat  inconsistent  in  that  its  case  has  been 
predicated  largely  upon  the  claim  that  the  employee  when  trans- 
ferred to  the  position  of  towerman  assumed  the  working  conditions 
applicable  to  that  position.  In  other  words,  the  carrier  has  applied 
the  signalmen’s  rules  in  so  far  as  payment  for  work  performed  on 
lay-off  day  is  concerned  but  has  refused  to  apply  the  change-in-shift 
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rule  for  the  reason  that  it  considered  the  temporary  position  as 
coming  within  the  scope  of  another  agreement. 

Decision. — Y es. 


DECISION  NO.  3975.— DOCKET  4901  ET  AL. 

Chicago , III.,  November  30,  1925 

Chicago  & Eastern  Illinois  Railway  Co.  et  al.  v.  Order  of  Railroad  Telegra- 
phers et  al. 

Subject. — Disposition  of  applications  for  decision  involving  cer- 
tain cases  which  have  been  filed  with  and  docketed  by  the  Railroad 
Labor  Board. 

Statement. — Through  intervention  of  the  board  or  by  agreement 
between  the  parties  interested  settlements  have  been  reached  and 
joint  or  ex  parte  requests  for  the  withdrawal  of  applications  for 
decision  have  been  received  in  the  following  cases,  which  are  indi- 
cated by  the  docket  numbers  being  shown  in  connection  with  the 
carriers  and  organizations  interested  therein. 

Chicago  & Eastern  Illinois  Railway  Co. — Order  of  Railroad  Teleg- 
raphers : Docket  4901. 

New  York,  New  Haven  & Hartford  Railroad  Co.,  Central  New 
England  Railway  Co. — Brotherhood  of  Maintenance  of  Way  Em- 
ployees: Docket  4778,  5001. 

Northern  Pacific  Railway  Co. — Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees : Dockets  4606,  4805. 

Decision. — The  requests  for  withdrawal  are  granted,  and  the  files 
in  these  cases  are  hereby  closed. 


DECISION  NO.  3976.— DOCKET  4811 

Chicago,  III.,  December  l,  1925 

Brotherhood  of  Maintenance  of  Way  Employees  v.  Baltimore  & Ohio  Rail- 
road Co. 

Question. — Claim  of  William  Dodson  and  George  Fricker,  track- 
men, for  switch  tenders’  rate  of  pay  for  handling  switches  at  Milan, 
Ind. 

Statement. — Milan,  Ind.,  is  a station  located  at  the  west  end  of  a 
piece  of  double  track,  extending  from  Cochran  to  Milan,  a distance 
of  15.3  miles.  There  is  a three-trick  block  office  at  this  point  and 
the  operators  handle  signals  and  switches  by  means  of  levers  which 
are  pipe  connected  at  the  end  of  the  double  track.  The  switches  and 
signals  are  interlocked  and  operated  by  means  of  four  levers  in  the 
telegraph  office.  There  is  also  a switch  and  derail  just  opposite  the 
telegraph  office,  on  what  is  known  as  the  pocket  track,  which  is 
operated  independent  of  the  plant,  requiring  the  operators  to  go  out- 
side of  the  office  and  operate  by  hand. 

On  August  14,  1923,  it  was  necessary  to  make  repairs  to  the  inter- 
locking plant,  and  the  plant  was  out  of  commission  from  4 p.  m., 
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August  14,  to  11  a.  m.,  August  21,  during  which  time  the  switches 
were  disconnected  from  the  plant  and  were  operated  by  hand. 

Trackmen  Dodson  and  Fricker  were  assigned  to  handle  the 
switches  governing  the  operation  of  the  double  track  during  the 
time  the  plant  was  inoperative.  Mr.  Dodson  worked  from  4 p.  m. 
to  6 p.  m.,  August  14,  1923,  and  thereafter  as  long  as  the  plant  was 
out  of  commission  from  6 a.  m.  to  6 p.  m.  each  day.  Mr.  Fricker 
was  assigned  on  August  14,  1923,  and  worked  from  6 p.  m.  to  6 
a.  m.  each  day  from  August  14  to  the  20th,  inclusive.  For  this  serv- 
ice the  men  wore  paid  39^4  cents  per  hour,  their  regular  rate  as 
trackmen,  and  overtime  computed  under  the  overtime  rule  applying 
to  trackmen. 

Employees'  position. — Trackmen  were  used  to  operate  ground- 
throw  switches  at  end  of  double  track  at  Milan,  Ind.,  for  a period 
of  eight  days,  namely,  August  14,  1923  to  August  21,  1923,  inclusive. 

First  and  second  class  trains  were  handled  through  these  switches. 

The  contention  of  the  employees  is  that  the  responsibility  of 
handling  these  switches  is  just  as  great  as  that  of  a switch  tender  at 
any  other  point  where  men  are  required  to  operate  hand-throw 
switches  to  allow  the  passage  and  movement  of  trains.  In  view  of 
this  fact  the  employees  contend  that  they  should  have  been  paid  55 
cents  per  hour  (which  is  switch  tenders’  rate)  instead  of  trackmen’s 
rate. 

Comer's  position. — The  following  is  quoted  from  the  carrier’s 
position : 

While  the  interlocking  plant  was  being  repaired  and  was  inoperative, 
trackmen  were  assigned  to  handle  the  main-track  switches  at  the  end  of  the 
double  track,  as  they  were  situated  so  far  from  the  telegraph  office  that  it 
was  impossible  for  the  operators  to  perform  their  other  duties  and  handle 
the  switches  without  delaying  train  movement. 

* * * * * * * 

The  work  performed  by  these  men  consisted  of  handling  main-track  switches 
under  the  direction  of  the  operator  on  duty  in  the  block  office  during  the  period 
the  interlocking  plant  was  disconnected  and  out  of  commission. 

The  switches  governing  train  movement  at  the  end  of  the  double  track  are 
operated  by  the  block  operators  by  means  of  levers,  and  during  the  period 
the  interlocking  plant  was  out  of  commission  the  operators  were  not  only 
responsible  to  see  that  the  trackmen  properly  lined  the  switches  for  each 
train  movement,  but  were  also  required  to  go  outside  the  office  to  handle 
the  switch  and  derail  on  the  pocket  track  when  train  movement  made  it 
necessary  to  use  that  track. 

* * ***** 

The  trackmen  assigned  to  handle  the  ground  switches  performed  no  other 
work  and  consequently  had  very  little  manual  work  to  perform,  as  evidenced 
by  the  fact  that  during  the  entire  period  the  interlocking  plant  was  inoperative 
they  handled  a total  of  255  trains,  or  an  average  of  approximately  37  trains 
each  24-hour  period. 

As  these  men  performed  very  little  manual  labor,  with  practically  no 
responsibility,  we  feel  that  they  have  been  adequately  compensated  when 
they  were  allowed  their  regular  hourly  rate  and  paid  additional  for  overtime 
at  the  rate  of  time  and  one-half  for  all  time  worked  in  excess  of  10  hours, 
as  provided  in  the  maintenance-of-way  agreement. 

It  is  the  contention  of  the  management  that  the  temporary  use  of  trackmen 
under  the  circumstances  in  this  case  did  not  establish  the  classification  of 
switch  tender.  The  definition  of  the  term  “ switch  tender  ” as  rendered  by  the 
United  States  Railroad  Administration  in  memorandum  No.  16-27,  dated  Feb- 
ruary 26,  1920,  applies  to  employees  assigned  to  handle  one  or  more  main  line 
or  lead  switches  in  connection  with  terminals  where  yard  engines  are  em- 
ployed. 
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There  are  no  terminal  or  yard  facilities  at  Milan  and  no  yard  engines  are 
employed  at  that  point,  it  being  only  a small  intermediate  station,  and  con- 
sequently there  is  no  work  of  the  classification  belonging  to  switch  tenders 
to  be  performed  there. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3977.— DOCKET  4862 

Chicago , III.,  December  2,  1925 

Order  of  Skilled  Railway  Maintenance  of  Way  Employees  v.  Chesapeake  & 

Ohio  Railway  Co. 

Question. — The  dispute  involves  a question  as  to  representation  of 
bridge  and  building  department  employees. 

Statement. — The  evidence  shows  that  under  date  of  November  25, 
1924,  the  organization  party  to  this  dispute  addressed  a communica- 
tion to  the  carrier  in  which  it  was  stated  that  “the  majority  of  the 
employees  above  the  rank  of  laborer  in  the  maintenance-of-way  de- 
partment on  the  Chesapeake  & Ohio  system”  had  affiliated  them- 
selves with  the  Order  of  Skilled  Railway  Maintenance  of  Way  Em- 
ployees, and  requested  a conference  for  the  purpose  of  making  a 
working  agreement  and  revising  the  rates  of  pay  for  the  classes  of 
employees  referred  to.  The  carrier  took  the  position  at  that  time 
that  it  held  an  agreement  with  the  Brotherhood  of  Maintenance  of 
Way  Employees  which  covered  all  employees  of  the  maintenance-of- 
way  department,  and  requested  definite  and  positive  information 
as  to  the  classes  for  which  representation  was  claimed.  In  reply 
to  this  communication  the  organization  stated  that  it  represented 
carpenters,  painters,  steel-bridge  men,  masons,  water  supply,  extra 
gang  and  section  foremen ; also  assistant  foremen,  carpenters, 
painters,  steel-bridge  men,  masons,  tinners,  plumbers,  sign  and  signal 
painters,  ditcher,  pile  driver,  hoisting  and  rail  derrick  engineers, 
for  which  classes  it  was  claimed  they  held  authorizations. 

The  carrier  again  took  the  position  that  the  organization  had  not 
furnished  as  definite  information  as  to  the  actual  number  of  em- 
ployees in  each  class  for  which  representation  was  claimed,  and 
refused  to  enter  into  conference  until  such  information  was  furnished. 
Replying  to  this  latter  communication  from  the  carrier,  the  organi- 
zation advised  that  it  would  submit  the  signatures  at  conference, 
if  one  was  granted.  Several  additional  communications  were  passed 
between  the  carrier  and  the  organization,  resulting  in  the  submission 
of  a list  of  signatures  which  the  organization  claimed  to  have  secured 
from  the  employees  authorizing  it  to  represent  them  in  negotiations 
with  the  carrier,  which  list  the  organization  contended  justified 
the  taking  of  a secret  ballot  to  definitely  determine  the  wishes  of 
the  employees.  The  list  so  submitted  purported  to  show  that  845 
employees  had  designated  this  organization  to  represent  them.  The 
carrier,  after  checking  the  list  of  signatures  so  presented,  advised 
the  organization  that  it  had  given  the  matter  careful  consideration 
and  investigation  and  did  not  feel  that  the  evidence  presented 
justified  it  in  participating  in  the  ballot  which  had  been  requested. 


[No.  3977] 


DECISIONS 


1321 


As  previously  stated,  the  organization  party  hereto  originally 
claimed  to  represent  all  skilled  laborers  in  the  maintenance-of-way 
department  of  the  carrier,  but  later  modified  their  statement  to  ex- 
clude classes  coming  within  the  scope  of  the  agreement  with  the 
Federated  Shop  Crafts  and  the  Brotherhood  of  Railroad  Signalmen 
of  America. 

Being  unable  to  reach  an  agreement  on  the  property,  the  dispute 
was  referred  to  the  Railroad  Labor  Board  for  determination ; and  at 
oral  hearings  conducted  in  connection  with  the  case  the  organization 
again  made  the  claim  that  they  had  been  authorized  by  970  employees 
of  the  bridge  and  building  department  to  represent  them,  and  con- 
tended that  the  showing  thus  made  justified  the  board  in  authorizing 
a secret  ballot  to  determine  the  wishes  of  the  majority  on  this 
property. 

The  representative  of  the  carrier  stated  at  the  oral  hearing  that 
the  list  of  signatures  which  had  been  furnished  it  by  the  organization 
had  been  carefully  checked,  with  the  following  result : 


Names  of  which  it  had  no  record : 290 

Names  located  on  the  pay  roll  but  occupation  improperly  shown 51 

Names  duplicated 7 

Total 348 


It  was  also  stated  that  a petition  had  been  filed,  signed  by  100 
foremen  whose  names  appear  on  the  petition  submitted  by  this  or- 
ganization, withdrawing  their  names  therefrom.  This  added  to  the 
348  which  represented  the  discrepancy  in  the  check,  eliminated  448 
names  from  the  856  that  had  been  originally  submitted  to  the  carrier, 
leaving  on  the  petition  408  names.  It  was  further  stated  by  the  car- 
rier that  the  check  had  not  been  completed  and  if  it  is  permitted  to 
complete  the  same  further  discrepancies  will  likely  be  found. 

The  total  number  of  employees  of  the  classes  for  which  representa- 
tion is  claimed  is,  according  to  the  statements  of  the  carrier  (based 
on  September,  1925,  pay  rolls),  1531,  and  it  is  contended  that  the  408 
names  appearing  on  the  petition,  even  if  found  to  be  correct,  do  not 
represent  a sufficient  showing  to  justify  the  taking  of  a ballot. 

The  statement  of  the  carrier  with  respect  to  the  inaccuracies  con: 
tained  in  the  petition  was  not  quesioned  by  the  representative  of  the 
complaining  organization.  The  total  number  of  employees  now 
covered  by  the  agreement  with  the  Brotherhood  of  Maintenance  of 
Way  Employees  is,  according  to  the  statement  of  the  carrier,  between 
seven  and  eight  thousand. 

Opinion. — The  agreement  which  the  carrier  has  held  with  the 
Brotherhood  of  Maintenance  of  Way  Employees  for  many  years 
covers  between  seven  and  eight  thousand  employees  of  the  various 
classes  employed  in  the  maintenance-of-way  department,  and  accord- 
ing to  the  evidence  presented  by  both  parties  to  the  agreement,  the 
relationship  has  been  harmonious;  and  at  no  time  has  a majority  of 
the  employees  covered  by  the  said  agreement  indicated  their  desire 
to  change  the  form  of  representation.  The  408  remaining  names  on 
the  petition  submitted  by  the  complaining  organization,  if  correct, 
would  constitute  only  about  5 per  cent  of  the  toal  number  of  em- 
ployees affected. 
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On  the  organization’s  first  attempt  to  secure  recognition  by  the 
carrier  the  scope  of  its  contemplated  representation  was  very  ex- 
tensive, covering  all  skilled  employees  in  the  maintenance-of-wav 
department,  regardless  of  craft  distinction  which  had  been  generally 
recognized  in  the  past,  as  well  as  certain  classes  in  the  signal  depart- 
ment. After  being  convinced  that  the  scope  of  their  requested  repre- 
sentation was  not  in  conformity  with  the  recognized  practices  and 
decisions  of  this  board,  the  request  was  modified  to  the  extent  of 
eliminating  mechanics  coming  within  the  scope  of  other  recognized 
crafts. 

There  is  no  dispute  on  this  property  between  the  organization 
holding  the  agreement  and  the  carrier,  nor  has  it  been  indicated  in 
any  manner  that  a majority  of  the  employees  affected  by  the  agree- 
ment have  expressed  a desire  for  a change  from  the  present  form  cf 
representation.  In  fact,  the  evidence  discloses  that  not  more  than  5 
per  cent  have  indicated  such  a desire,  and  that  there  is  a question  as 
to  the  correctness  of  that  figure.  Having  in  mind  as  indispensable  to 
the  transportation  industry  efficient  operation,  necessary  discipline, 
and  an  avoidance  of  things  that  may  cause  undue  impairment  of  the 
service,  the  carrier  and  the  majority  of  its  employees  in  the  mainte- 
nance-of-way  department  entered  into  an  agreement  satisfactory  to 
both  parties  to  secure  these  results.  This  application  of  a minority 
seeks  to  change  the  terms  or  operation  of  that  agreement  and  to  im- 
pose terms  and  conditions  on  the  carrier  and  a majority  of  the  em- 
ployees which  would  not  be  acceptable  to  either  of  them. 

While  it  is  true  that  the  board  has  in  previous  cases  authorized  the 
taking  of  a ballot  when  questions  have  arisen  with  respect  to  the 
right  of  representation,  in  each  of  such  cases  the  board  has  been  con- 
vinced that  there  was  reasonable  doubt  as  to  the  wishes  of  the  em- 
ployees and  was  satisfied  that  the  only  just  and  reasonable  manner 
in  which  to  determine  the  real  wishes  of  the  men  was  through  the 
medium  of  secret  ballot,  and  so  authorized  the  elections. 

In  this  particular  case  the  board  is  not  of  the  opinion  that  there  is 
a reasonable  doubt  as  to  the  wishes  of  the  employees,  but  finds  that 
the  evidence  presented  clearly  demonstrates  that  the  employees  are 
not  desirous  of  changing  their  present  form  of  representation. 

Decision. — The  showing  as  made  by  the  organization  herein  named 
does  not  justify  the  authorization  of  a ballot  for  the  purpose  of 
determining  representation.  The  claim  of  the  organization  is  there- 
fore denied. 


DECISION  NO.  3978.— DOCKET  4898 

Chicago , III.,  December  1,  1925 

Brotherhood  of  Maintenance  of  Way  Employees  v.  Chicago  & North  Western 

Railway  Co. 

Question. — Establishment  of  a call  rule  in  lieu  of  rule  30  of  the 
existing  agreement  between  the  above-named  parties. 
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Statement. — Under  date  of  May  13,  1925,  the  Railroad  Labor 
Board  issued  Decision  No.  3535  in  connection  with  a dispute  between 
the  above-named  parties  relative  to  the  following  question : 

Under  what  conditions  would  the  provisions  of  rule  30,  current  maintenance- 
of-way  agreement,  be  applicable? 

The  decision  as  incorporated  therein  reads  as  follows : 

The  case  is  hereby  remanded  with  the  direction  that  the  employees  and 
carrier  negotiate  a new  rule,  in  lieu  of  the  present  rule  30,  which  will  dispose 
of  the  question  now  at  issue.  (VI,  R.  L.  B.  904.) 

The  evidence  shows  that  in  compliance  with  the  provisions  of  the 
above-referred-to  decision  conference  was  held,  at  "which  time  the 
following  proposed  rules  were  submitted  by  the  respective  parties. 

Rule  submitted  by  the  employees : 

Employees  who  have  completed  their  assigned  work  period  for  the  day  may 
be  released  from  duty  and  required  to  return  for  further  service  and  paid  as 
if  on  continuous  duty,  providing  that  such  employees  are  so  notified  at  time 
released. 

Rule  submitted  by  the  carrier : 

Employees  who  have  completed  their  work  period  for  the  day  and  released 
from  duty,  required  to  return  for  further  service  within  one  hour  from  time  of 
release  may,  if  conditions  justify,  be  compensated  as  if  on  continuous  basis. 

It  is  the  position  of  the  employees  that  the  rule  submitted  by  them 
would  give  the  carrier  full  and  complete  opportunity  to  handle  any 
emergency  work  that  may  arise  at  the  completion  of  the  regular 
workday  assignment  without  being  unjustly  penalized. 

It  is  contended,  however,  that  should  the  rule  as  proposed  by  the 
carrier  be  placed  in  effect  it  would  annul  the  provisions  of  the  call 
rule  for  a period  of  one  hour  after  the  completion  of  an  employee’s 
regular  assigned  hours,  and  literally  applied  would  result  in  an 
unjust  application. 

In  illustrating  their  position  the  employees  cite  an  example  of 
an  employee  whose  working  hours  are  from  8 a.  m.  to  5 p.  m., 
with  one  hour  off  for  noonday-meal  period.  According  to  their 
position  this  employee  could  be  released  from  duty  at  5 p.  m.,  and 
called  back  to  work  at  5.30  p.  m.,  after  he  had  changed  his  clothes 
and  was  prepared  for  supper,  and  then  be  worked  15  minutes  in 
coaling  a train  or  other  short  emergency  service,  and  only  allowed 
45  minutes’  pay  at  the  pro  rata  rate. 

The  carrier  takes  the  position  that  rule  30  of  the  existing  agree- 
ment was  established  in  order  to  permit  the  railroad  company  to 
compensate  employees  on  the  basis  of  continuous  time,  when  the 
employees  were  required  to  return  to  service  within  a reasonable 
time  after  having  terminated  their  regular  assignment.  The  car- 
rier calls  attention  to  the  fact  that  the  rule  now  in  effect  was  estab- 
lished by  the  Railroad  Administration,  and  incorporated  in  the  so- 
called  national  agreement  covering  the  maintenance-of-way  em- 
ployees, and  that  no  unjust  hardship  is  imposed  upon  the  employees 
by  its  application.  The  carrier  states,  however,  that  in  view  of 
the  board’s  Decision  No.  3535  it  was  agreeable  to  the  substitution 
of  the  rule  hereinbefore  quoted  incorporating  the  one-hour-release 
provision. 
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Decision. — The  Railroad  Labor  Board  decides  that  the  following 
rule  shall  be  incorporated  in  and  made  a part  of  the  agreement  be- 
tween the  above-named  parties  to  take  the  place  of  rule  30,  now  in 
effect : 

Except  as  otherwise  provided  in  those  rules,  employees  notified  or 
called  to  perform  work  not  continuous  with  the  regular  work  period, 
will  be  allowed  a minimum  of  three  hours  for  two  hours’  work  or 
less.  If  held  on  duty  in  excess  of  two  hours,  time  and  one-half  time 
will  be  allowed  on  the  minute  basis. 


DECISION  NO.  3979.— DOCKET  4909 

Chicago , III.,  December  1,  1925 

Brotherhood  of  Maintenance  of  Way  Employees  v.  Chicago  & North  Western 

Railway  Co. 

Question. — Are  coal-chute  employees  entitled  to  pro  rata  or  time 
and  one-half  rate  for  service  performed  on  Sundays  and  holidays? 

Statement. — The  claim  of  the  coal-chute  employees  for  compensa- 
tion at  time  and  one-half  rate  for  service  performed  on  Sundays  and 
holidays  is  based  on  the  provisions  of  sections  (a- 5)  and  (<z-6), 

Article  V,  Decision  No.  2687,  reading: 

• 

Art.  V,  Secs,  (a- 5 and  (a-6).  Sunday  and  holiday  service. — Work  performed 
on  Sundays  and  the  following  legal  holidays,  namely,  New  Year’s  Day,  Wash- 
ington’s Birthday,  Decoration  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving 
Day,  and  Christmas  (provided  when  any  of  the  above  holidays  fall  on  Sun- 
day, the  day  observed  by  the  State,  Nation,  or  by  proclamation,  shall  be  con- 
sidered a holiday),  shall  be  paid  at  the  rate  of  time  and  one-half,  except 
that  employees  necessary  to  the  continuous  operation  of  power  houses,  heat- 
treating  plants,  train  yards,  engine  houses ; camp  cooks  and  camp  attendants ; 
bridge,  highway-crossing  and  tunnel  watchmen ; signalmen  at  railroad  non- 
interlocked  crossings ; lampmen,  bridge  tenders,  pumpers,  track  walkers  and 
engine  watchmen ; who  are  regularly  assigned  to  work  on  Sundays  and  holi- 
days, or  employees  who  work  in  place  of  those  regularly  assigned,  will  be 
compensated  on  the  same  basis  as  on  week  days. 

Sunday  and  holiday  work  will  be  required  only  when  absolutely  essential 
to  the  continuous  operation  of  the  railroad.  (Y,  R.  L.  B.  810.) 

Employees ’ position—  The  position  of  the  employees  is  quoted 
below : 

The  above-quoted  provisions  of  Decision  No.  2687  are  identical  with  rule  27, 
current  maintenance-of-way  agreement  applicable  on  the  Chicago  & North 
Western  Railway,  same  being  incorporated  into  existing  agreement  in  accord- 
ance with  the  provisions  of  Decision  No.  2687. 

The  above-mentioned  rule  plainly  provides  that  employees  shall  be  allowed 
pay  at  time  and  one-half  for  service  on  Sundays  and  holidays,  and  then 
makes  an  exception  of  certain  employees  who  if  regularly  assigned  to  work 
on  such  days,  or  employees  w^ho  work  in  place  of  those  regularly  assigned, 
will  be  compensated  for  such  service  on  the  same  basis  as  on  week  days. 
Employees  eliminated  from  the  time  and  one-half  provisions  do  not  include 
coal-chute  employees,  and  they  are,  therefore,  certainly  entitled  to  pay  at 
time  and  one-half  for  such  service,  and  we  request  a decision  from  your 
honorable  board  in  this  dispute. 

Carrier's  position. — The  position  of  the  carrier  is  quoted  below : 

It  is  the  position  of  the  railway  company  that  the  operation  of  coal  chutes 
is  necessary  to  the  continuous  operation  of  the  railway  and  that  coal-chute 
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employees  are  properly  excepted  from  the  provisions  of  the  time  and  one-half 
feature  referred  to  in  sections  (a-5)  and  (a-6),  Article  V,  Decision  No.  2687. 

Decision. — If  the  employees  in  question  are  regularly  assigned  to 
service  necessary  to  the  continuous  operation  of  the  railroad,  they 
shall  be  compensated  at  the  pro  rata  rate  when  regularly  assigned 
to  perform  Sunday  and  holiday  service,  in  accordance  with  the  pro- 
visions of  sections  (a-5)  and  (<z-6),  Article  V,  Decision  No.  2687. 


DECISION  NO.  3980.— DOCKET  4914 

Chicago,  III.,  December  1,  1925 

Brotherhood  of  Maintenance  of  Way  Employees  v.  Chicago  & North  Western 

Railway  Co. 

Question. — Claim  of  Tony  Matenich,  assistant  section  foreman, 
New  Butler,  Wis.,  yards,  for  the  rate  of  49  cents  per  hour,  effective 
September  1,  1924,  the  date  on  which  the  claim  was  originally  filed. 

Statement. — The  evidence  shows  that  under  date  of  June  8,  1923, 
an  agreement  was  entered  into  between  the  parties  hereto  covering 
rates  of  pay  to  become  effective  June  1,  1923,  which  provided,  in 
part,  as  follows : 

Assistant  section  foreman,  5 cents  per  hour  higher  than  rate  of  laborers 
supervised,  maintaining  existing  higher  rates. 

In  June,  1923,  there  were  two  assistant  foremen  in  the  Butler 
Wis.,  yards  who  were  compensated  at  the  rate  of  49' cents  per  hour. 
On  J uly  2,  1923,  an  additional  position  of  assistant  section  foreman 
was  established  at  a rate  of  45  cents  per  hour,  and  Mr.  Matenich,  the 
complainant,  who  was  formerly  employed  as  a laborer  in  that  yard, 
was  promoted  thereto.  Concurrent  with  Mr.  Matenich’s  promotion, 
Mr.  Fred  Balfanz,  one  of  the  assistant  section  foremen  receiving  the 
rate  of  49  cents  per  hour,  was  transferred  to  the  work  of  unloading 
coal  at  New  Butler,  retaining  the  title  of  assistant  section  foreman  as 
well  as  the  rate  of  49  cents  per  hour  previously  received.  It  is  shown 
that  Mr.  Belfanz  continued  in  the  performance  of  this  latter-named 
service  until  October  15,  1923,  when  the  special  work  to  which  he 
was  assigned  was  completel.  Mr.  Belfanz  did  not  resume  the  work 
to  which  he  was  assigned  prior  to  the  transfer,  but  was  demoted  to 
the  rank  of  laborer  and  paid  the  rate  applicable  to  such  service, 
namely,  40  cents  per  hour,  resulting  in  the  abolition  of  one  position 
of  assistant  section  foreman. 

In  December,  1923,  the  incumbent  of  the  other  assistant  foreman’s 
position  carrying  the  rate  of  49  cents  per  hour  died,  and  this  position 
was  also  abolished,  leaving  only  one  position  of  assistant  section 
foreman  at  the  New  Butler  yards,  which  position  was  filled  by  Tony 
Matenich,  referred  to  in  this  case,  who  continued  to  receive  the  rate 
of  45  cents  per  hour,  which  was  5 cents  in  excess  of  the  laborers 
supervised  until  July,  1924,  at  which  time  the  laborers  were  reduced 
2 cents  per  hour,  and  the  same  decrease  applied  to  the  position  of 
assistant  section  foreman. 

It  is  the  claim  of  the  employees  that  Mr.  Matenich  is  entitled  to 
the  rate  of  49  cents  per  hour  from  September  1,  1924,  the  date  on 
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which  the  claim  was  originally  filed,  up  to  and  including  the  date 
the  rate  of  49  cents  per  hour  is  currently  applied  to  this  position, 
it  being  contended  that  Mr.  Matenich  assumed  the  duties  formerly 
assigned  to  Mr.  Belfanz,  and  that  he  should  therefore  receive  the 
rate  applicable  to  that  position. 

The  employees  in  support  of  their  contention  submit  in  evidence 
a communication  from  the  section  foreman  in  charge  of  the  New 
Butler  yards,  which  communication  is  quoted  below : 

On  July  2,  1923,  I was  authorized  to  put  on  an  assistant  foreman  to  take 
care  of  unloading  storage  coal  at  New  Butler,  Wis.  I had  at  that  time  an 
assistant  foreman  in  the  yard  at  New  Butler,  namely,  Fred  Balfanz,  receiving 
the  rate  of  49  cents  per  hour.  Owing  to  the  fact  that  Mr.  Balfanz  was  not 
as  capable  of  handling  the  job  as  assistant  yard  foreman  as  he  may  have  been, 
I .decided  to  give  him  (Balfanz)  the  coal  job.  I had  at  that  time  a very  good 
man  working  for  me  in  the  yard,  namely,  Tony  Matenich,  that  I knew  was 
more  capable  of  handling  the  job  as  assistant  in  the  yard,  and  when  I put  Mr. 
Balfanz  in  charge  of  the  coal  job  I promoted  Mr.  Tony  Matenich  to  assistant 
yard  foreman  in  Mr.  Balfanz’s  place  at  New  Butler,  thinking  at  the  time  that 
I was  doing  right  by  the  company,  as  well  as  myself,  by  getting  a better  and 
more  capable  man  in  the  yard  as  assistant.  Mr.  Balfanz  received  the  49-cent 
rate  while  working  in  the  capacity  as  assistant  foreman  in  charge  of  unloading 
storage  coal,  Mr.  Matenich  receiving  45  cents  per  hour  as  assistant  yard  fore- 
man in  Mr.  Balfanz’s  place. 

On  October  15,  1928,  the  coal  job  was  taken  off  and  I decided  not  to  take 
Mr.  Balfanz  back  as  assistant  in  the  yard,  as  Mr.  Matenich  was  by  far  the 
best  man  for  that  job,  and  I demoted  Mr.  Balfanz  and  gave  him  a job  as 
section  laborer  and  kept  Mr.  Matenich  as  assistant  in  the  yard;  and  thereby 
he  actually  took  Mr.  Balfanz’s  place  as  assistant  yard  foreman,  but  did  not  get 
the  same  rate.  He,  Tony  Matenich,  received  45  cents  per  hour  from  July  2, 
1923,  up  to  and  including  July  6,  1924,  at  which  time  all  section  laborers  were 
reduced  from  40  cents  per  hour  to  38  cents,  and  I had  notice  to  also  cut 
assistant  foreman  2 cents  per  hour,  effective  July  7,  1924,  and  Mr.  Tony 
Matenich  has  from  that  date  to  this  been  receiving  the  rate  of  43  cents  per 
hour.  Brother  Matenich  has  been  and  is  doing  identically  the  same  work  as 
was  formerly  performed  by  Mr.  Fred  Balfanz. 

The  carrier  takes  the  position  that  the  employees  did  not  submit 
the  claim  until  September  1,  1924,  or  more  than  a year  after  the 
demotion  of  Mr.  Balfanz  took  place,  and  for  that  reason  the  provi- 
sions of  sections  ( e ) and  (i),  rule  22  of  the  existing  agreement  have 
not  been  complied  with,  and  therefore  the  claim  is  not  properly  be- 
fore the  board. 

The  rules  referred  to  have  reference  to  the  10-day  limit  in  which 
grievances  should  be  filed. 

It  is  the  further  position  of  the  carrier  that  Mr.  Matenich  was  not 
assigned  to  fill  the  position  of  Mr.  Balfanz,  who  was  demoted,  and 
that  his  duties  at  the  present  time  are  the  same  as  they  were  when  he 
was  employed;  that  in  compensating  him  5 cents  per  hour  in  excess 
of  the  laborers  supervised  it  has  complied  with  the  provisions  of  the 
agreement. 

Opinion. — The  agreement  entered  into  June  1,  1923,  specifically 
provided  that  the  existing  higher  rates  of  pay  would  be  maintained, 
and  as  the  rate  of  49  cents  per  hour  was  in  force  and  effect  at  that 
time,  the  carrier  could  not  deviate  from  the  agreement  so  made  unless 
and  until  mutually  agreed  upon  in  conference.  It  is  clearly  evident 
that  Mr.  Matenich  assumed  the  same  duties  and  responsibilities  as 
the  employees  who  were  receiving  the  49  cents  per  hour  rate,  and  he 
should  therefore  have  received  the  same  consideration  as  the  em- 
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ployees  whose  positions  were  abolished.  If  the  position  of  the  carrier 
was  upheld  in  this  instance,  it  would  entirely  nullify  the  provisions 
of  the  agreement  entered  into  June  1, 1923,  preserving  existing  higher 
rates  of  pay. 

Decision . — The  claim  of  the  employees  is  sustained. 


DECISION  NO.  3981.— DOCKET  4981 

Chicago,  III.,  December  2,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Oregon  Short  Line  Railroad  Co. 

Question. — Ex  parte  submission  of  the  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees protesting  election  conducted  by  the  carrier  in  September. 
1925,  to  determine  the  wishes  of  its  clerical  employees  as  to  repre- 
sentation; alleged  violation  of  Railroad  Labor  Board  Decision  No. 
2296.  (V,  R.  L.  B.  271.) 

Statement. — The  organizations  involved  in  this  controversy  are 
the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Han- 
dlers, Express  and  Station  Employees,  hereinafter  referred  to  as  the 
brotherhood,  and  the  Clerical  Employees’  Association,  Oregon  Short 
Line  Railroad,  hereinafter  referred  to  as  the  association. 

In  September,  1923,  an  election  was  conducted  to  determine  the 
wishes  of  the  clerical  employees  of  this  carrier  as  to  representation, 
and  the  brotherhood  was  selected  by  the  majority. 

On  January  8,  1924,  the  association  presented  to  the  carrier  a peti- 
tion requesting  another  election,  which  request  was  denied  and  the 
dispute  submitted  to  the  board  for  decision.  This  dispute  was  de- 
cided by  Decision  No.  2296,  issued  March  21,  1924. 

On  September  15,  1925,  the  carrier  notified  the  general  chairman 
of  the  brotherhood  committee  that  it  had  received  a request  from  the 
committee  representing  the  association  that  the  question  of  repre- 
sentation for  clerical  employees  be  submitted  to  the  employees  for 
determination  by  ballot.  Conference  was  held  on  September  17, 
1925,  for  the  purpose  of  arranging  for  a joint  ballot,  at  which  con- 
ference both  the  brotherhood  and  the  association  were  represented. 
The  brotherhood  declined  to  participate  in  the  election  and  filed  ex 
parte  submission  with  the  board  protesting  its  being  held.  The 

carrier  and  the  association  proceeded  with  the  election,  ballots  were 
distributed,  returnable  September  25,  1925,  and  were  counted  on 
September  27,  1925.  The  result  was  as  follows : 

Votes  for  the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Han- 
dlers, Express  and  Station  Employees 341 

Votes  for  the  Clerical  Employees’  Association,  Oregon  Short  Line  Railroad-  574 

Blank 7 4 

Void 75 

Total 994 

The  brotherhood  contends  that  the  question  of  representation  of 
these  employees  was  settled  by  the  election  conducted  in  September, 
1923,  and  that  the  election  conducted  in  September,  1925,  should  be 
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declared  illegal  because  of  the  fact  that  there  was  a dispute  between 
it  and  the  carrier  as  to  the  necessity  of  an  election,  which  dispute 
should  have  been  submitted  to  the  board  for  decision  prior  to  the 
election  being  held. 

The  representatives  of  the  brotherhood  state  that  they  have  no 
desire  to  force  themselves  upon  the  employees  as  their  representa- 
tive, and  are  willing  to  enter  into  an  election  that  is  jointly 
arranged. 

The  carrier  states  that  the  question  of  representation  of  its  clerical 
employees  has  been  constantly  in  dispute  since  the  election  of 
September,  1923;  but  that  it  has  heretofore,  in  compliance  with 
Decision  No.  2296,  declined  the  request  of  the  association  for  an- 
other election;  that  in  August,  1925,  it  was  again  approached  by 
the  association  with  a request  for  an  election,  and,  in  order  that  the 
matter  might  be  settled,  notified  the  brotherhood  of  the  request  it 
had  received  and  arranged  to  conduct  the  election;  that  the  election 
was  conducted  in  strict  accordance  with  the  decisions  and  rules  of 
the  board  governing  the  handling  of  representation  elections;  that 
it  is  therefore  a legal  election,  and  should  be  accepted  as  disposing 
of  the  question  in  dispute. 

Opinion . — The  evidence  submitted  in  this  case  shows  that  the 
question  of  representation  of  the  clerical  employees  of  this  carrier 
has  been  in  dispute  since  September,  1923 ; that  the  carrier  has  been 
presented  with  petitions  and  other  evidence  indicating  that  the  em- 
ployees desired  to  .be  represented  by  the  association ; that  the  elec- 
tion of  September,  1925,  was  conducted  in  accordance  with  the  rules 
promulgated  by  the  board  to  govern  representation  elections.  Under 
these  circumstances  the  board  is  of  the  opinion  that  the  election 
was  properly  conducted  and  conclusively  shows  that  the  clerical  em- 
ployees of  this  carrier  desire  to  be  represented  by  the  association. 

Decision. — The  protest  of  the  brotherhood  in  regard  to  this  elec- 
tion is  overruled,  and  the  association  shall  be  recognized  by  the  car- 
rier as  the  representative  of  its  clerical  employees  in  negotiations 
pertaining  to  wages  and  rules  governing  working  conditions. 


DECISION  NO.  3982.— DOCKET  4751 

Chicago,  III.,  December  2,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Duluth,  South  Shore  & Atlantic  Railway  Cc.  and 
Mineral  Range  Railroad  Co. 

Question. — Shall  the  management  of  the  Duluth,  South  Shore  & 
Atlantic  Railway  Co.  and  Mineral  Range  Railroad  Co.  meet  in  con- 
ference representatives  of  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  for 
the  purpose  of  negotiating  an  agreement  on  rates  of  pay  and  working 
conditions  to  cover  employees  on  the  iron-ore  docks  at  Marquette, 
Mich.? 

Statement. — During  the  years  1921,  1922,  and  1923  the  Brother- 
hood of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Sjation  Employees  represented  the  employees  involved  in  the 
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present  dispute  and  negotiated  agreements  with  the  carrier  covering 
their  wages  and  working  conditions.  At  the  opening  of  the  1924 
season  a controversy  arose  between  this  carrier  and  these  employees 
with  respect  to  rates  of  pay.  This  controversy  was  submitted  to  the 
Railroad  Labor  Board  and  was  decided  by  Decision  No.  2508  (V, 
R.  L.  B.  560).  The  history  of  that  dispute  is  recited  in  Decision  No. 
2508  and  need  not  be  repeated  herein. 

Under  date  of  February  4,  1925,  the  organization  party  to  this 
dispute  addressed  a communication  to  the  carrier  stating  that  it 
desired  to  open  negotiations  with  a view  of  securing  an  agreement 
covering  wages  and  working  conditions  for  the  dock  employees  at 
Marquette.  The  carrier  declined  to  comply  with  this  request  and  the 
dispute  was  submitted  to  the  board  for  decision. 

Employees'  position. — Employees  content  (1)  that  the  decision  above  referred 
to  did  in  no  manner  affect  the  right  of  the  Brotherhood  of  Railway  and  Steam- 
ship Clerks,  Freight  Handlers,  Express  and  Station  Employees  to  represent 
employees  in  their  dealings  with  the  management.  (2)  That  the  employees 
engaged  in  work  on  the  iron-ore  docks  represent  only  a small  portion  of  that 
class  of  employees  working  on  the  entire  railroad  and  that  under  principle  15, 
Decision  No.  119,  reading  in  part — 

“ The  majority  of  any  craft  or  class  of  employees  shall  have  the  right  to  de- 
termine what  organization  shall  represent  members  of  such  craft  or  class.  Such 
organization  shall  have  the  right  to  make  an  agreement  which  shall  apply  to 
all  employees  of  such  craft  or  class”  (II,  R.  L.  B.  87)  — 

the  Brotherhood  of  Railway  and  Steamship  Clerks,  which  organization  repre- 
sents a majority  of  that  class  of  employees,  is  the  organization  authorized  to 
negotiate  agreements  with  respect  to  rates  of  pay  and  working  conditions.  (3) 
That  the  Brotherhood  of  Railway  and  Steamship  Clerks  now  holds  agreements 
on  rates  of  pay  and  working  conditions  for  all  other  employees  in  this  class 
of  service  and  who  constitute  a majority  of  the  class  or  craft. 

Employees  request  that  the  representative  of  the  carrier  be  directed  to 
comply  with  their  request,  meet  them  in  conference,  and  proceed  to  negotiate 
an  agreement  as  requested  in  letter  of  February  4,  1925. 

Carrier's  position. — As  a result  of  Decision  No.  250S  none  of  the  employees 
of  the  carrier  for  the  season  1923  were  employed  on  the  docks  in  1924,  and  the 
work  on  the  ore  docks  was  therefore  assigned  by  contract  to  a third  party. 
The  contractor,  before  starting  work,  offered  to  employ  the  old  labor  at  a rate 
of  pay  above  the  average  pay  for  labor  in  the  Marquette  district  at  the  time, 
but  all  of  the  employees  refused  to  go  to  work  on  any  terms  except  those 
dictated  by  themselves. 

In  March,  1925.  the  general  manager  for  the  carrier  received  letters,  both 
from  Mr.  J.  H.  Sylvester,  vice  grand  president  of  the  Brotherhood  of  Railway 
and  Steamship  Clerks.  Freight  Handlers,  Express  and  Station  Employees, 
representing  the  ore-dock  workers,  and  Mr.  C.  Smithson,  general  chairman  of 
the  same  order,  asking  for  conference  to  negotiate  rates  of  pay  for  ore-dock 
labor  for  the  season  1925.  Both  these  gentlemen  were  advised  by  the  general 
manager  for  the  carrier  that  so  far  as  he  knew,  neither  of  these  officers  of  the 
railway  clerks'  organization  w^ere  authorized  to  represent  the  labor  employed 
on  the  South  Shore  ore  docks,  and  in  an  interview  between  the  general  manager 
of  the  carrier  and  General  Chairman  C.  Smithson,  of  the  clerks,  at  the  Soo 
later,  Mr.  Smithson  was  again  advised  of  the  position  of  the  carrier,  and  up 
to  the  present  time  the  representatives  of  the  labor  on  the  docks  in  1923  have 
not  been  able  to  show  to  the  representatives  of  the  carrier  that  they  are 
authorized  to  negotiate  for  the  labor  employed  on  the  docks  in  1924  and  1925. 

Decision . — The  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employes  not  having  at  this 
time  demonstrated  that  they  represent  a majority  of  the  employees 
directly  affected,  their  request  that  the  carrier  be  directed  to  nego- 
tiate with  them  is  denied. 
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DECISION  NO.  3983.— DOCKET  4915 

Chicago,  III.,  December  2,  1925 

Brotherhood  of  Maintenance  of  Way  Employees  v.  Chicago  & North  Western 

Railway  Co. 

Question. — Request  for  reinstatement  of  Ben  F.  Barber,  former 
section  foreman,  Highmore,  S.  Dak.,  who  was  dismissed  February 
21,  1925,  and  claim  for  time  lost  from  March  20,  1925,  to  the  date 
returned  to  service. 

Decision. — Under  the  circumstances  surrounding  this  particular 
case,  the  board  decides  that  Mr.  Barber  shall  be  reinstated  with 
seniority  rights  unimpaired,  but  without  pay  for  time  lost. 


DECISION  NO.  3984.— DOCKET  4876 

Chicago,  III.,  December  3,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Pittsburgh,  Shawmut  & Northern  Rail- 
road Co. 

Question. — Alleged  unjust  dismissal  of  Yard  Conductor  H.  A. 
McGill,  jr.,  charged  with  misrepresentation  of  facts  by  General 
Superintendent  Mulhern.  Request  that  McGill  be  restored  to  serv- 
ice without  impairment  in  seniority  rights  and  without  prejudice 
to  his  standing  as  an  employee  prior  to  May  1,  1925,  and  with  pay 
for  all  time  lost. 

Opinion. — The  case  in  question  is  submitted  to  this  board  for 
decision  without  the  slightest  scintilla  of  supporting  evidence,  not- 
withstanding there  was  an  open  avenue  through  which  either  side 
might  have  developed  affirmation  or  otherwise  of  the  remark  at- 
tributed to  the  general  superintendent — i.  e.,  testimony  from  the 
party  or  parties  to  whom  the  remark  is  alleged  to  have  been  made. 

The  board,  therefore,  can  consider  only  (1)  the  testimony  pre- 
sented, (2)  the  gravity  of  the  alleged  offense,  and  (3)  the  record 
and  length  of  service  of  the  accused. 

Decision. — In  view  of  all  the  facts  and  circumstances  in  connection 
with  this  particular  case,  H.  A.  McGill,  jr.,  shall  be  reinstated  with 
seniority  unimpaired.  Claim  for  wage  loss  is  denied. 


DECISION  NO.  3985.— DOCKET  4877 

Chicago,  III.,  December  3,  1925 

Brotherhood  of  Railroad  Trainmen  v.  Pittsburgh,  Shawmut  & Northern  Rail- 
road Co. 

Question.- — Ex  parte  submission  from  employees  relative  to  claim 
of  H.  A.  McGill,  jr.,  et  al.,  for  monetary  compensation  under  rule 
25  of  the  agreement  effective  June  16,  1919,  covering  fixed  starting 
time  and  overtime. 
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Statement. — The  ex  parte  submission  from  the  employees  is  as 
follows : 


Employees'  position. — For  the  ready  reference  of  the  members  of  the  United 
States  Railroad  Labor  Board  we  quote  herewith  verbatim  rule  25: 

“ Rule  25.  Where  two  shifts  are  worked  not  in  continuous  service,  the  time 
for  the  first  shift  to  begin  work  will  be  between  the  hours  of  6.30  a.  m.  and 

10.30  a.  m.,  and  the  second  not  later  than  10.30  p.  m.” 

Conferences  were  held  between  the  management  of  the  Pittsburgh,  Shawmut 
& Northern  Railroad  Co.  and  the  representatives  of  the  Brotherhood  of  Rail- 
road Trainmen  March  10,  11,  and  April  30.  Following  the  last  conference, 
Mr.  B.  C.  Mulhearn,  general  superintendent  for  the  Pittsburgh,  Shawmut  & 
Northern  Railroad  Co.,  rendered  the  following  quoted  decision,  addressed  to 
Vice  President  Reed,  of  the  Brotherhood  of  Railroad  Trainmen,  but  declined 
to  compensate  men  involved,  covering  period  of  violation  of  rule  25  above 
quoted : 

§t.  Mary’s,  Pa.,  May  1,  1925. 

Mr.  W.  L.  Reed, 

Vice  President  Brotherhood  of  Railroad  Trainmen 

and  Local  Chairman  Brotherhood  of  Railroad  Trainmen. 


Gentlemen  : Referring  to  conference  in  my  office  this  morning  concerning 
the  questions  raised  by  Vice  President  Reed : 

This  company  will,  beginning  at  4 p.  m.  to-day,  assign  a definite  starting 
time  for  the  regular  and  so-called  extra  yard  crews  employed  in  St.  Marys 
yard,  the  starting  time  to  be  within  the  hours  specified  in  the  rules  and  rates 
of  pay  governing  yard  service  as  now  in  effect. 

Yours  truly, 


B.  C.  Mulhearn,  General  Superintendent. 


The  representatives  of  the  employees  contend  that  Yardman  McGill  and 
others  should  be  compensated  under  the  rule  applicable,  and  that  such  read- 
justment should  cover  all  dates  involved  from  the  time  the  engine  or  crew  in 
question  has  been  regularly  assigned,  and  that  the  time  for  which  they  should 
be  paid  is  the  time  specified  as  a prescribed  or  fixed  starting  time,  namely, 

10.30  p.  m.,  and  that  all  time  worked  in  excess  of  eight  hours,  computed  from 

10.30  p.  m.  to  6.30  a.  m.,  should  be  paid  for  at  time  and  one-half.  In  support 
of  the  contention  of  the  representatives  of  the  employees  we  have  hereinafter 
set  forth  the  following  excerpts  from  the  final  rendition  of  the  decisions  of  the 
commission  of  eight,  dated  August  29,  1917,  with  amendments  necessary  to  meet 
the  requirements  of  punitive  overtime  payments  that  became  effective  January 
1,  1919,  under  the  terms  or  provisions  of  Supplement  16  to  General  Order  No. 
27.  The  aforementioned  excerpts  having  material  relation  to  the  within 
monetary  claim  will  be  found  under  the  captions  of : 

“Art.  XIII.  Basic  day. — Eight  hours  or  less  shall  constitute  a day's  work. 

“Art.  XIY.  Overtime. — Exc  ept  when  changing  off  where  it  is  the  practice  to 
work  alternately  days  and  nights  for  certain  periods,  working  through  two 
shifts  to  change  off ; or  where  exercising  seniority  rights  from  one  assignment 
to  another;  or  when  extra  men  are  required  by  schedule  rules  to  be  used  (any 
rules  to  the  contrary  to  be  changed  accordingly) , all  time  worked  in  excess 
of  eight  hours  continuous  service  in  a 24-hour  period  shall  be  paid  for  as 
overtime,  on  the  minute  basis,  at  one  and  one-half  times  the  hourly  rate. 
This  rule  applies  only  to  service  paid  on  an  hourly  or  daily  basis  and  not  to 
service  paid  on  mileage  or  road  basis. 

“ This  rules  is  effective  April  10,  1919,  but  in  calculating  back  pay  from 
January  1,  1919,  overtime  accruing  under  former  rules  after  eight  hours’ 
service  shall  be  paid  at  one  and  one-half  times  the  hourly  rate. 

“Art.  XV.  Assignments. — Yardmen  shall  be  assigned  for  a fixed  period  of 
time,  which  shall  be  for  the  same  hours  daily  for  all  regular  members  of  the 
crew.  So  far  as  is  practicable  assignments  shall  be  restricted  to  eight  hours’ 
work. 

“Art.  XVI.  Starting  time. — (a)  Regularly  assigned  yard  crews  shall  each 
have  a fixed  starting  time  and  the  starting  time  of  a crew  will  not  be  changed 
without  at  least  48  hours’  advance  notice.  Practices  on  individual  roads  as  to 
handling  of  transfer  crews  are  not  affected  by  this  section. 

“(&)  Where  three  eight-hour  shifts  are  in  continuous  service  the  time  for 
the  first  shift  to  begin  work  will  be  between  6.30  a.  m.  and  8 a.  m.,  the  second 

2.30  p.  m.  and  4 p.  m.,  and  the  third  10.30  p.  m.  and  12  midnight. 
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“(c)  Where  two  shifts  are  worked  in  continuous  service,  the  first  shift  may 
be  started  during  any  one  of  the  periods  named  in  section  (6). 

“(d)  Where  two  shifts  are  worked  not  in  continuous  service,  the  time  for 
the  first  shift  to  begin  work  will  be  between  the  hours  of  6.30  a.  m.  and  10 
a.  m.  and  the  second  not  later  than  10.30  p.  m. 

“(c)  Where  an  independent  assignment  is  worked  regularly  the  starting 
time  will  be  during  one  of  the  periods  provided  in  section  (&)  or  (d). 

“(f)  At  points  where  only  one  yard  crew  is  regularly  employed  they  can  be 
started  at  any  time,  subject  to  section  (a). 

“(g)  Where  mutually  agreeable,  on  account  of  conditions  produced  by  hav- 
ing two  standards  of  time,  starting  time  may  be  changed  one  hour  from  periods 
above  provided.” 

Undoubtedly  there  were  certain  extra  men  used  on  the  crew  or  assignment  in 
question  from  October  1,  1924,  to  May  1,  1925,  and  their  interests  would  be 
safeguarded  or  preserved  under  the  following  quoted  excerpt  from  interpreta- 
tion 2 to  Supplement  No.  25  to  General  Order  No.  27 : 

“ Question  21. — Under  a schedule  rule  or  accepted  practice  an  extra  yardman 
first  out  is  used  in  his  turn  to  fill  the  vacancy  of  a regular  assigned  yardman 
and  holds  such  vacancy  until  the  regular  man  returns  to  his  assignment.  Is 
the  extra  man  so  used  to  be  considered  the  same  as  the  regular  assigned  man 
with  relation  to  the  time  and  one-half  payment  rule  while  holding  such 
assignment? 

“ Decision. — Yes.” 

As  a measure  of  precaution  and  protection  for  the  continuity  of  the  decisions 
of  the  commission  of  eight  and  supplementary  tribunals  emanating  from  the 
United  States  Railroad  Administration  and  Government  control  of  railroads, 
the  United  States  Railroad  Labor  Board,  in  the  rendition  of  their  Decision 
No.  2,  used  the  following  chosen  language : 

Section  7 of  Article  XIII  of  Decision  No.  2,  issued  by  the  United  States 
Railroad  Labor  Board,  states  that : 

“ Except  as  specifically  modified  herein,  the  rules  regulating  payments  of 
overtime  or  working  conditions  in  all  branches  of  service,  and  the  established 
and  accepted  method  of  computing  time  and  compensation  thereunder,  shall 
remain  in  effect  until  or  unless  changed  in  the  manner  provided  by  the  trans- 
portation act,  1920.”  (I,  R.  L.  B.  13.) 

On  page  101  of  the  proceedings  of  the  Railroad  Labor  Board,  October  26, 
1921,  Mr.  Hooper,  member  of  the  board,  stated: 

“ The  transportation  act,  1920,  requires  that  no  change  shall  be  made  in 
rules  or  working  conditions  without  a conference,  and,  in  case  of  disagreement, 
without  going  to  the  board  with  the  matter.” 

The  representatives  of  the  employees  hold,  and  properly  so,  that  the  above- 
enumerated  rendition  of  the  commission  of  eight,  with  excerpt  from  inter- 
pretation 2 of  Supplement  No.  25  of  General  Order  No.  27,  supported  by 
section  7 of  Article  XIII  of  Decision  No.  2 of  the  United  States  Railroad 
Labor  Board  and  subsequently  fortified  by  the  opinion  and  decision  of  the 
honorable  chairman  of  the  board,  is  at  this  time  sufficient  to  justify  the 
position  of  the  employees  that  a monetary  adjustment  be  made  in  keeping 
with  their  contentions  herein  set  forth. 

The  monetary  claim  involved  in  the  submission  in  question  had  its  incep- 
tion October  1,  1924,  on  which  date,  Yard  Conductor  McGill  and  others  were 
regularly  assigned.  From  October  1,  1924,  to  May  1,  1925,  the  carrier  failed 
to  provide  a fixed  starting  time,  as  specified  under  rule  25  of  the  agreement; 
but  conversely  ordered  the  crew  for  duty  any  time  that  suited  their  conveni- 
ence. Therefore,  the  claim  of  the  employees  is  for  compensation  from  10.30 
p.  m.  each  and  every  day  from  October  1,  1924,  to  May  1,  1925,  and  time  and  a 
half  for  all  time  worked  in  excess  of  eight  hours,  computed  from  10.30  p.  m. 
of  the  date  on  which  they  began  their  tour  of  duty.  There  is  no  monetary 
claim  involved  beyond  May  1,  1925. 

The  reply  of  the  carrier  to  the  ex  parte  submission  of  the  em- 
ployees is  as  f ollows : 

For  six  months  previous  to  October  1,  1924,  we  had  only  one  regular  yard 
crew  employed  in  St.  Marys  yard,  but  occasionally  found  it  necessary  to 
make  up  and  call  an  extra  crewT  to  assist  with  the  yard  work  during  the 
night.  This  extra  crew  averaged  from  8 to  20  days  a month,  but  during  the 
late  summer  and  fall  of  1924  our  business  increased  so  that  after  October  1, 
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and  continuing  throughout  the  winter,  it  was  necessary  to  call  this  extra  crew 
on  an  average  of  four  or  five  days  a week,  and  the  crew  was  called  at  what- 
ever time  required  during  the  night  in  order  to  switch  trains  arriving,  as  a 
rule,  between  midnight  and  2 a.  m.,  and  make  up  trains  for  forwarding  early 
the  next  morning.  This  extra  crew  had  become  accustomed  to  being  called 
when  required,  and  on  two  occasions,  namely,  on  January  17  and  May  1, 
1925,  when  in  conference  with  the  trainmen’s  committee  to  adjust  other  mat- 
ters involving  the  placing  of  a regular  engineman  in  charge  of  this  crew  and 
advertising  the  yard  work  for  bids,  the  committee  did  not  request  that  the 
time  of  ordering  this  extra  crew  be  changed:  in  fact,  Chairman  McGill,  who 
was  employed  as  yard  conductor  of  this  extra  crew,  informed  the  carrier 
that  it  did  not  make  any  difference  to  the  members  of  the  crew  after  they 
went  to  bed  at  night  whether  they  were  called  at  midnight  or  4 o’clock  in 
the  morning ; that  they  realized  the  company  had  no  work  for  this  extra 
engine  until  the  freight  trains  arrived  from  the  South,  which  was  generally 
after  midnight.  The  crew  was,  therefore,  ordered  for  about  2 a.  m.,  and 
continued  to  so  work,  without  any  complaint  on  the  part  of  the  crew  or  the 
committee,  until  March  11,  when  Vice  President  Reed  was  called  to  St.  Marys 
by  the  trainmen’s  committee  to  adjust  some  other  questions  on  which  there 
was  a disagreement,  and  it  was  he  who  injected  the  question  of  regular 
working  hours  for  this  extra  yard  crew  into  the  conference  and  called  atten- 
tion to  the  yard  rules  which  he  claimed  had  been  violated. 

Up  to  the  time  of  the  arrival  of  Mr.  Reed,  both  the  carrier  and  the  local 
committee  considered  this  crew  as  an  extra  yard  crew,  and  when  it  was 
advertised  on  January  22,  at  the  request  of  the  committee,  it  was  designated 
as  an  extra  yard  crew,  to  start  work  at  various  times  and  to  be  called 
when  wanted. 

It  is,  therefore,  the  carrier’s  contention  that  no  violation  of  effective  rules 
is  involved. 

Opinion. — The  testimony  indicates  that  while  this  so-called  extra 
crew  at  times  might  have  come  approximately  within  scope  of  the 
rules  prior  to  May  1,  1925,  there  were  other  periods  when  the 
assignment  could  not  in  any  sense  have  been  termed  regular.  It  is 
further  shown  that  shortly  after  the  matter  of  the  status  of  the 
crew  was  taken  up  with  the  carrier  and  agreed  upon  the  crew  was 
placed  on  regular  assignment. 

In  view  of  the  apparent  acquiescence  of  the  men  involved  until 
the  conferences,  which  began  March  11,  1925,  the  board  decides  that : 

Decision. — Under  the  circumstances  of  this  particular  case,  the 
claim  of  the  employees  is  sustained  for  the  period  from  March  11 
to  May  1,  1925. 

DISSENTING  OPINION 

The  undersigned  dissent  from  the  decision  of  the  majority  of  the 
board  in  this  docket  for  the  following  reasons: 

First,  the  provisions  of  the  agreed  rules,  which  were  applied  in 
this  case  to  an  extra  crew,  are  properly  applicable  to  regularly  as- 
signed crews  only. 

Second,  the  provisions  of  these  rules  do  not  allow  for  compensa- 
tion in  case  of  violation  of  the  rules,  which  did  not  occur  in  this 
case  for  reasons  above  indicated.  The  evidence,  which  is  not  denied, 
indicates  that  one  of  the  complainants  in  this  case,  who  was  con- 
ductor of  the  crew  directly  concerned,  and  who  was  also  chairman 
of  the  committee  of  employees,  advised  the  carrier  “ that  dt  did  not 
make  any  difference  to  the  members  of  the  crew  after  they  went 
to  bed  at  night  whether  they  were  called  at  midnight  or  4 o’clock 
in  the  morning;  that  they  realized  the  company  had  no  work  for 
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this  extra  engine  until  the  freight  trains  arrived  from  the  South, 
which  was  generally  after  midnight  * * *.” 

The  decision  of  the  majority  of  the  board  in  effect  provides  two 
new  rules,  one  which  provides  that  an  extra  yard  crew  which  is 
called  each  day  for  service  shall,  when  it  works  as  much  as  four  or 
five  days  per  week  be  considered  a “regularly  assigned  crew,”  and 
the  other  ^vhich  penalizes  the  railroad  by  making  it  pay  (and  in 
this  case  at  overtime  rates)  for  time  not  worked,  not  on  duty,  nor 
held  for  service,  by  reason  of  alleged  violation  of  starting-time  rule 
for  regularly  assigned  yard  crews. 

Horace  Baker. 

Samuel  Higgins. 

J.  H.  Elliott. 


SUPPORTING  OPINION 

The  evidence  presented  in  this  case  shows  that  the  night  yard 
engine  in  question  worked  four  or  five  days  per  week  and  the  ma- 
jority of  the  board  considered  that  the  crew  at  times  came  within 
the  scope  of  the  rule  which  provides  that  regularly  assigned  yard 
crews  shall  each  have  a fixed  starting  time. 

The  evidence  also  shows  that  when  the  committee  of  employees, 
assisted  by  a vice  president  of  the  Brotherhood  of  Railroad  Train- 
men, took  up  the  question  of  establishing  a fixed  starting  time  for 
the  night  yard  crew  with  the  carrier  in  their  conference  of  March 
11,  1925,  it  was  agreed  to  assign  a fixed  starting  time  for  this  crew. 
It  is,  therefore,  evident  that  the  carrier  recognized  that  the  night 
yard  crew  was  a regular  assignment,  and  which  placed  it  within 
the  scope  of  Article  XVI  of  the  agreement. 

The  fact  that  the  men  assigned  to  the  night  yard  engine  had 
acquiesced  in  the  action  of  the  carrier  in  starting  this  crew  to  work 
at  various  hours  did  not  justify  the  carrier  in  violating  the  pro- 
visions of  Article  XYI  of  the  agreement.  Therefore  the  committee 
of  employees  and  the  vice  president  of  the  Brotherhood  of  Railroad 
Trainmen  were  entirely  within  their  rights  in  requesting  that  the 
terms  of  the  agreement  be  complied  with. 

W.  L/.  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 


DECISION  NO.  3986.— DOCKET  4023 

Chicago,  III.,  December  4,  1925. 

Switchmen’s  Union  of  North  America  v.  St.  Louis-San  Francisco  Railway  Co. 

Question. — This  is  a proceeding  under  section  313  of  the  transpor- 
tation act,  1920,  brought  for  the  purpose  of  ascertaining  whether  or 
not  the  St.  Louis-San  Francisco  Railway  Co.  has  violated  Decision 
No.  2929. 

Statement. — Under  date  of  February  11,  1925,  the  Railroad  Labor 
Board  rendered  Decision  No.  2929,  reading  as  follows: 

Decision. — The  Railroad  Labor  Board  decides  that  H.  A.  Morrison,  switch- 
man, shall  be  reinstated  with  seniority  rights  unimpaired  and  paid  for  time 
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lost  since  February  24,  1924,  less  any  amount  earned  by  him  in  other  employ- 
ment. (VI,  R.  L.  B.  204.) 

Mr.  Morrison  was  notified  of  his  dismissal  on  March  12,  1924,  the 
charges  being  overstaying  leave  of  absence  and  falsification  of  appli- 
cation for  employment. 

Yardmen  employed  by  this  carrier  are  governed  by  an  agreement 
between  the  carrier  and  the  Brotherhood  of  Railroad  Trainmen,  and 
the  rule  governing  applications  for  employment  contained  in  that 
agreement  reads  as  follows : 

Yardmen  filing  application  for  employment  will  be  notified  within  a period 
of  60  days  of  rejection  or  acceptance  of  such  application.  If  not  notified 
within  60  days  application  will  stand  as  accepted. 

Mr.  Morrison  entered  the  service  of  the  carrier  on  January  6, 
1921,  and  had  been  in  service  continuously  from  that  date  to  Novem- 
ber 29,  1923. 

On  March  18,  1925,  the  Switchmen’s  Union  of  North  America 
notified  the  board  that  Decision  No.  2929  had  not  been  complied  with, 
requesting  that  the  carrier  be  cited  under  section  313  for  failure  to 
comply  with  the  decision.  Hearing  on  the  citation  under  section  313 
was  conducted  by  the  board  on  April  10,  1925.  As  a result  of  the 
evidence  submitted  during  this  hearing,  the  board  issues  the  follow- 
ing opinion  and  decision : 

Opinion. — It  is  the  opinion  of  the  board  that  the  provisions  of 
the  agreement  covering  applications  for  employment  and  limiting 
the  time  of  the  carrier  in  which  investigation  shall  be  made  is  con- 
clusive and  binding  upon  the  parties  to  the  agreement,  except  in 
cases  where  it  becomes  evident  that  false  statements  of  a vital  char- 
acter were  made  in  the  application  for  the  purpose  of  deceiving  the 
carrier  in  an  important  and  material  matter.  If  such  concealment 
or  false  representations  were  made  in  a matter  of  real  importance, 
it  is  the  opinion  of  the  board  that  the  carrier  then  has  the  right  to 
handle  the  matter  under  the  grievance  rules. 

Decision. — Decision  No.  2929  is  hereby  rescinded  and  the  matter 
in  controversy  is  remanded  to  the  parties  in  interest  for  handling 
under  the  investigation  rules  of  the  agreement.  If  the  matter  can 
not  be  satisfactorily  adjusted  by  this  method  the  parties  may  pre- 
sent the  dispute  to  the  board  for  final  hearing  and  decision  in  accord- 
ance with  the  provisions  of  the  transportation  act,  1920. 


DECISION  NO.  3987.— DOCKET  4116 

Chicago,  III.,  December  Jf,  1925 

Brotherhood  of  Railroad  Trainmen  v.  International-Great  Northern  Rail- 
road Co. 

Question. — This  controversy  involves  rehearing  held  on  Docket 
4116,  relating  to  request  for  reinstatement  with  pay  for  time  lost  by 
Switchman  H.  C.  De  Arment,  dismissed  January  12,  1924. 
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Statement . — Decision  2927  rendered  in  this  docket  February  11, 
1925,  reads : 

The  Railroad  Labor  Board  decides  that  under  the  provisions  of  rules  in  effect 
the  claim  of  the  employees  is  sustained.  (VI,  R.  L.  B.  201.) 

The  evidence  indicates  that  H.  C.  De  Arment  was  not  dismissed 
account  of  his  application  not  being  approved,  but  was  dismissed 
account  of  false  statement  made  in  his  application.  As  a result  of 
the  evidence  submitted  during  the  rehearing  the  board  issues  the 
following  opinion  and  decision : 

Opinion. — It  is  the  opinion  of  the  board  that  the  provisions  of 
the  agreement  covering  applications  for  employment  and  limiting 
the  time  of  the  carrier  in  which  investigation  shall  be  made  is  con- 
clusive and  binding  upon  the  parties  to  the  agreement,  except  in 
cases  where  it  becomes  evident  that  false  statements  were  made  in 
the  application  of  a vital  character  for  the  purpose  of  deceiving  the 
carrier  in  an  important  and  material  matter.  If  such  concealment  or 
false  representations  were  made  in  a matter  of  real  importance  it  is 
the  opinion  of  the  board  that  the  carrier  then  has  the  right  to  handle 
the  matter  under  the  grievance  rules. 

Decision . — Decision  No.  2927  is  hereby  rescinded  and  the  matter 
in  controversy  is  remanded  to  the  parties  in  interest  for  handling 
under  the  investigation  rules  of  the  agreement.  If  the  matter  can 
not  be  satisfactorily  adjusted  by  this  method  the  parties  may  present 
the  dispute  to  the  board  for  final  hearing  and  decision  in  accordance 
with  the  provisions  of  the  transportation  act,  1920. 


DECISION  NO.  3988.— DOCKET  2640 

Chicago , III.,  December  7,  1925 

American  Train  Dispatchers’  Association  v.  Southern  Pacific  Co.  (Pacific 

System) 

Question. — Request  of  the  employees  that  J.  E.  Jay,  dispatcher, 
who  was  dismissed  from  the  service  of  the  carrier,  be  reinstated  with 
seniority  unimpaired,  his  record  cleared,  and  paid  for  the  net  wage 
loss  sustained  by  him. 

Decision. — J.  E.  Jay  shall  be  restored  to  the  service  with  seniority 
unimpaired.  The  question  of  reimbursement  for  time  lost  is  re- 
manded to  the  parties  with  the  direction  that  they  make  an  effort  to 
reach  an  agreement,  and,  failing  to  do  so,  the  matter  may  be  sub- 
mitted to  the  board  in  accordance  with  the  provisions  of  the  transpor- 
tation act,  1920,  with  full  information  as  to  all  of  the  relevant  factors. 


DECISION  NO.  3989.— DOCKET  4572 

Chicago,  III.,  December  4,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claim  of  Miss  Lillian  T.  Baldwin,  formerly  employed 
in  the  superintendent’s  office  at  San  Antonio,  Tex. — alleged  violation 
of  rule  19  of  the  agreement  between  this  carrier  and  its  employees. 
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Statement. — Miss  Baldwin  was  employed  as  stenographer  in  the 
superintendent’s  office  at  San  Antonio,  Tex.  On  October  25,  1923, 
she  was  notified  that  her  position  was  abolished. 

The  employees  state  that  junior  employees  were  retained  and  that 
the  duties  attached  to  Miss  Baldwin’s  position  are  now  being  per- 
formed by  junior  employees,  with  the  assistance  of  another  stenog- 
rapher paid  on  the  hourly  basis.  They  contend  that  she  was  discon- 
tinued from  the  service  in  violation  of  rule  19  and  that  no  abolish- 
ment of  her  position  occurred. 

The  carrier  contends  that  Miss  Baldwin’s  position  was  excepted 
from  the  agreement  under  the  following  language  contained  in  para- 
graph (c),  under  title  of  “Exceptions,”  rule  1,  Article  I: 

(c)  * * * Personal  office  force  of  such  officials  as  superintendents  or 

their  equals  or  superiors  in  official  rank. 

Employees  excepted  in  this  paragraph  (c)  shall  retain  their  seniority  rights 
as  provided  by  rule  26,  Article  II. 

The  appointing  officer  shall  be  the  judge,  subject  to  appeal,  as  provided  in 
Article  III,  in  the  event  of  questions  arising  as  to  the  justification  for  the 
classification. 

They  further  contend  that  this  position,  with  all  other  positions  in 
the  superintendent’s  office,  has  been  considered  and  treated  as  ex- 
cepted since  February  15,  1920,  the  date  of  its  first  agreement  with 
its  employees;  that  its  action  in  connection  with  this  case  is  in 
accordance  with  the  agreement,  as  well  as  past  practice  and  decisions 
of  the  board. 

Decision. — The  position  in  question  is  excepted  from  the  agree- 
ment under  paragraph  (<?),  rule  1,  Article  I,  thereof.  The  case  is, 
therefore,  dismissed. 


DECISION  NO.  3990.— DOCKETS  4622,  4661,  4662,  4663,  4664,  4665 

Chicago,  III.,  December  Jt,  1925 

Order  of  Railroad  Telegraphers  v.  Pennsylvania  Railroad  System 

Question. — Claim  of  the  employees  that  R.  R.  Dunkle,  R.  O.  Stone, 
J.  M.  Todd,  W.  F.  Schneider,  J.  F.  Bortz,  and  H.  E.  Merganthaler, 
employees  in  the  telegraph  service  of  the  carrier  who  were  promoted 
to  positions  not  included  in  the  telegraphers’  agreement,  should  have 
displaced  the  junior  regularly  assigned  employee  on  the  division 
instead  of  displacing  emploj^ees  in  the  relay  offices. 

Statement. — The  employees  named  herein  hel<J  regular  positions  as 
telegraphers  in  the  division  relay  offices  and,  with  the  exception  of 
Mr.  Merganthaler,  they  accepted  promotion  to  positions  of  train  dis- 
patchers, Mr.  Merganthaler  having  accepted  a position  as  assistant 
chief  clerk.  Subsequent  to  their  promotion  they  returned  to  the 
telegraph  service  and  were  permitted  to  exercise  their  seniority  and 
displace  telegraphers  in  the  division  relay  offices. 

The  employees  state  that  office  seniority  prevails  in  the  division 
relay  offices  and  only  the  regular  force  employed  therein  hold 
seniority  in  those  offices,  and  contend  that  these  employees  should 
not  have  been  permitted  to  assert  their  seniority  in  displacing  em- 
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ployees  in  such  offices  but  should  have  displaced  junior  regularly  as- 
signed employees  on  the  division. 

The  employees  also  contend  that  when  the  employees  named  here- 
in returned  to  the  service  covered  by  the  telegraphers’  schedule,  rule 
3-D-l  was  not  complied  with,  and  that  rule  3-A-2  (a)  was  also 
violated  in  permitting  them  to  exercise  seniority  in  displacing  em- 
ployees in  the  relay  offices,  as  they  did  not  hold  any  seniority  in 
those  offices  because  they  were  not  a part  of  the  regular  force  em- 
ployed in  such  offices.  The  rules  referred  to  read  as  follows : 

Rule  3-D-l.  Employees  covered  by  tbis  agreement  accepting  promotion  shall 
retain  and  accumulate  seniority,  and  if  they  return  to  the  service  covered  by 
this  agreement  may  displace  the  junior  regularly  assigned  man  and  thereafter 
exercise  their  full  seniority  rights  to  any  subsequent  vacancy  or  new  position 
in  accordance  with  the  rules  of  the  agreement. 

Rule  3-A-2  (a).  Office  seniority  will  prevail  for  telegraphers  and/or  tele- 
phone operators  in  general,  relay,  dispatching  and  division  offices.  Vacancies 
in  these  offices  will  be  filled  by  advancing  the  regular  force  and  the  last 
regular  position  left  vacant  will  be  advertised  on  the  seniority  district  (except 
as  provided  in  regulation  2-C-l)  and  filled  in  accordance  with  regulations 
1-A-l,  and  2-A-l  to  2-A-4,  inclusive. 

The  carrier  contends  that  the  disputes  involved  herein  do  not 
come  within  the  terms  of  the  transportation  act,  1920,  and  involve 
matters  and  questions  over  which  the  Railroad  Labor  Board  has  no 
jurisdiction. 

On  request  of  the  board  the  carrier  was  represented  at  the  hear- 
ing in  these  cases  for  the  purpose  of  furnishing  any  information 
desired  by  the  board.  The  carrier’s  representative  stated  that  there 
is  no  dispute  as  to  the  right  of  these  employees  to  return  to  the  po- 
sitions in  the  department  covered  by  the  telegraphers’  regulations. 
The  representative  of  the  carrier  contends  that  under  regulation 
3-D-l  an  employee  accepting  promotion  retains  all  of  the  privileges 
accruing  to  him  through  his  accumulated  seniority ; and,  on  return- 
ing to  a position  in  the  department  covered  by  the  regulations 
quoted  above,  may  displace  the  junior  regularly  assigned  employees. 
Regulations  3-A-2  gives  an  employee  priority  in  a closed  office  un- 
less by  his  own  volition  he  desires  to  relinquish  such  priority  and 
return  to  the  extra  list  on  the  seniority  district  outside  of  the  closed 
office.  An  employee  who  has  obtained  priority  in  a relay  office  ac- 
cepting promotion  does  not  under  regulation  3-D-l  lose  such  prior- 
ity standing,  unless  upon  returning  to  the  telegraph  department 
he  elects  to  exercise  his  seniority  and  displace  the  junior  man  on 
the  division  upon  which  he  is  employed,  rather  than  exercise  his 
right  of  priority  by  displacing  the  junior  man  in  the  closed  office. 

It  is  further  contended  by  the  representative  of  the  carrier  that 
if  the  action  taken  in  these  cases  is  not  permissible,  and  the  em- 
ployee concerned  is  required  to  return  to  the  telegraph  department 
by  displacing  the  junior  assigned  telegrapher  on  the  division,  he  is 
forced  to  relinquish  his  priority  standing  against  his  will,  which  is 
neither  contemplated  nor  required  by  the  regulations. 

The  representative  of  the  carrier  also  contends  that  the  employees 
in  the  relay  offices  hold  their  division  seniority,  and  may  only  exer- 
cise it  by  going  on  the  extra  list  on  the  division  as  provided  by  para- 
graph (b)  of  regulations  3-A-2.  When  the  force  is  reduced  in 
the  relay  offices  the  junior  man  employed  therein  may  exercise  his 


[No.  3992] 


DECISIONS 


1339 


seniority  on  any  position.  Paragraph  (b)  of  regulation  3-A-2  reads 
as  follows: 

Telegraphers  and/or  telephone  operators  in  these  offices  may  at  any  time 
return  to  the  extra  list  on  the  district  where  they  have  seniority,  and  may 
thereafter  exercise  seniority  for  vacancies  or  new  positions. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3991.— DOCKETS  4639,  4641 

Chicago,  III.,  December  7925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  American  Railway  Express  Co. 

Question. — Claims  of  J.  E.  Burgess  and  John  S.  Farrell,  mes- 
sengers, Colorado  & Southern  Railway  Co.,  Denver- Cheyenne- Wend- 
over  route,  Denver,  Colo.,  in  connection  with  pooling  of  runs  to 
provide  rest  day  in  accordance  with  rule  70  of  Decision  No.  2590. 
(V,  R.  L.  B.  649.) 

/Statement . — Messrs.  Burgess  and  Farrell,  operating  on  the  run 
above  mentioned,  were  participants  in  a rearrangement  of  service 
subsequent  to  August  1,  1924,  which  was  instituted  by  the  carrier  in 
putting  into  effect  rule  70  of  Decision  No.  2590,  of  this  board,  which 
provides  for  one  day  of  rest  in  seven  for  messengers  who  run  every 
day.  In  this  rearrangement  of  service  the  runs  on  which  these  men 
worked  were  pooled  and  their  work  thereby  changed  to  a consider- 
able extent. 

The  employees  contend  that  when  the  board  issued  the  decision 
above  named  it  had  no  intention  of  penalizing  them,  but  recognized 
certain  inalienable  rights  to  which  they  were  entitled.  They  con- 
tend that  the  management  has  no  right  to  make  the  changes  in- 
volved for  the  purpose  of  putting  into  effect  this  rule. 

The  management  contends  that  it  was  entirely  within  its  rights  in 
rearranging  this  service  for  the  purpose  of  putting  into  effect  rule 
70  and  submits  considerable  argument  in  support  of  its  contention, 
a part  of  which  is  that  the  board  in  numerous  cases  has  confirmed  its 
rights  to  abolish  old  runs  and  establish  new  ones. 

Decision. — Claims  of  the  employees  are  denied. 


DECISION  NO.  3992.— DOCKET  4744 

Chicago,  III.,  December  Jt,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  New  Orleans  Terminal  Co. 

Question. — Claim  of  the  employees  that  the  two  clerical  positions 
bulletined  on  June  14,  1924,  at  New  Orleans,  should  be  paid  the  rate 
of  $5.23  per  day  for  the  position  covered  by  bulletin  A-l,  and  $5.03 
per  day  for  the  position  covered  by  bulletin  A-2,  and  that  the  em- 
ployees filling  the  positions  should  be  reimbursed  for  the  difference 
between  these  rates  and  the  rates  received  by  them  retroactive  to 
January  1,  1924. 
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Statement. — Effective  January  1,  1924,  the  operation  of  the  New 
Orleans  Terminal  Co.’s  storehouse  was  segregated  from  the  New 
Orleans  & Northeastern  Railroad  and  a separate  storehouse  was 
established.  When  the  change  was  made  two  clerical  positions  were 
established  and  bulletined,  on  June  14,  1924,  at  the  rate  of  $4.75  per 
day  under  bulletin  A-l  and  $4.15  per  day  under  bulletin  A-2.  Prior 
to  the  establishment  of  these  positions  the  necessary  clerical  work 
was  performed  by  two  employees  classified  as  laborers.  The  com- 
mittee representing  the  employees  claimed  that  these  men  were  per- 
forming more  than  four  hours’  clerical  work  per  day  and  that  two 
positions  of  clerk  should  be  established,  which  was  done  by  the 
bulletin  referred  to,  and  the  employees  formerly  assigned  to  the  posi- 
tions as  laborers  were  awarded  the  clerical  positions. 

There  is  no  contention  as  to  the  effective  date,  as  the  carrier  is 
willing  to  agree,  and  has  offered  to  pay  the  difference  between  what 
these  men  earn  as  laborers  and  what  they  would  have  earned  as 
clerks  from  January  1,  1924,  to  the  date  the  positions  were  estab- 
lished, at  the  rates  finally  determined,  and  is  willing  to  pay  them 
when  the  question  is  settled.  The  carrier  is  simply  deferring  the 
adjustment  pending  a final  disposition  of  the  question  of  rates,  which 
the  representatives  of  the  employees  and  the  carrier  have  been  unable 
to  agree  upon. 

The  employees  contend  that  the  duties  and  responsibilities  of  the 
two  positions  in  the  office  of  the  storekeeper  at  New  Orleans  are 
comparable  to  the  positions  in  the  office  of  the  storekeeper  at 
Meridian,  Miss.,  in  that  the  clerks  at  New  Orleans  are  required  to 
handle  the  same  reports  and  perform  the  same  class  of  work  as  the 
clerks  at  Meridian.  In  order  to  handle  the  work  in  the  New  Orleans 
office  the  clerks  are  required  to  perform  considerable  overtime  each 
month.  For  instance,  in  November,  1924,  J.  S.  Duhey  performed  20 
hours’  overtime,  and  in  December,  1924,  he  performed  38  hours’  over- 
time; in  November,  1924,  G.  S.  Jackson  performed  22  hours’  over- 
time, and  in  December,  1924,  38  hours’  overtime. 

The  employees  also  contend  that  the  duties  of  the  position  are 
sufficient  to  substantiate  their  contentions  that  these  positions  are 
comparable  to  the  positions  at  Meridian,  Miss.,  and  should  be  rated 
in  accordance  with  rule  21,  paragraph  ( b ) of  the  agreement  of  June 
1,  1921,  which  reads,  as  follows : 

Except  as  provided  in  rule  6 of  article  4,  the  wages  for  new  positions  shall 
be  fairly  comparable  with  wages  for  positions  of  similar  kind  or  class  in 
similar  locations  in  the  seniority  district  where  created. 

It  is  further  contended  by  the  employees  that  the  position  covered 
by  bulletin  A-l  should  carry  a rate  of  $5.23  per  day  and  the  position 
covered  by  bulletin  A-2  should  carry  a rate  of  $5.03  per  day,  and 
the  employees  filling  the  positions  since  January  1,  1924,  should  be 
reimbursed  for  the  difference  between  those  rates  and  the  rates  paid 
them. 

The  carrier  states  that  the  duties  and  responsibilities  of  the  two 
employees  at  New  Orleans  are  by  no  means  as  great  as  similar  posi- 
tions at  Meridian ; that  while  the  bulletins  issued  are  quite  formidable 
to  a casual  reader,  when  analyzed  by  one  familiar  with  storehouse 
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matters  they  are  merely  a detailed  resume  of  duties  necessary  to  be 
performed  by  clerks  at  all  storehouses  in  accordance  with  outstand- 
ing instructions ; that  when  the  positions  were  created  the  carrier  was 
of  the  opinion  that  the  work  at  New  Orleans  was  not  so  important  as 
at  Meridian  and  decided  that  fairly  comparable  rates  would  be  rates 
lower  than  those  at  Meridian.  In  order  to  find  out  what  fair  rates 
would  be,  the  management  went  over  its  pay  rolls  to  ascertain  rates 
for  similar  positions  at  other  points  having  greater  similarity,  and 
it  found  that  the  rates  for  similar  clerks  in  the  storehouse  of  the 
Jacksonville  Terminal  were  $4.64  and  $4.15  per  day.  Therefore  the 
rates  established  for  the  positions  involved  in  this  dispute  were  $4.75 
and  $4.15  per  day,  the  former  rate  being  slightly  higher  than  the 
Jacksonville  Terminal  rate  on  account  of  the  material  issues  at  New 
Orleans  being  slightly  greater  than  at  Jacksonville. 

The  carrier  also  states  that  the  amount  of  overtime  worked  during 
the  months  of  November  and  December,  1924,  by  the  employees  in- 
volved is  correctly  stated  by  the  representative  of  the  employees,  but 
that  this  overtime  was  due  to  preparation  of  annual  inventory  and 
the  work  was  done  during  overtime  hours  in  preference  to  employing 
additional  force,  as  is  the  practice  at  all  storehouses  on  the  system. 

The  carrier  contends  that  the  duties  and  responsibilities  of  the  posi- 
tions at  New  Orleans  and  Meridian  are  not  the  same,  nor  are  the 
Meridian  rates  justified  for  the  New  Orleans  positions.  Rule  21, 
paragraph  (5),  quoted  by  the  employees,  does  not  require  that  the 
rates  be  the  same,  and  the  proper  interpretation  of  the  words  “ fairly 
comparable  ” means  rates  of  pay  which  are  in  proper  relation  to 
rates  of  pay  of  similar  positions  when  the  duties,  responsibilities  and 
other  relevant  circumstances  are  considered. 

The  carrier  also  contends  that  the  rules  of  the  schedule  have  been 
fully  complied  with  and  the  rates  of  pay  established  are  just  and 
reasonable  for  the  service  performed. 

Decision. — Claim  denied. 


DECISION  NO.  3993.— DOCKET  4696 

Chicago,  III.,  December  4,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  New  York  Central  Railroad  Co.  (Buffalo  and 
East) 

Question. — Claim  of  the  employees  that  proper  rate  of  pay  has 
not  been  established  for  the  doorman  at  Poughkeepsie,  N.  Y. 
Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3994.— DOCKETS,  4763,  4764,  4765 

Chicago,  III.,  December  If,  1925 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  v.  Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Rail- 
way Co. 

Question. — Claim  of  the  employees  that  the  following  chief  yard 
clerks  should  be  paid  for  Sundays  and  holidays  that  were  worked 
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by  them  during  the  periods  indicated : Elmer  Nelson,  Duluth,  Minn., 
between  November  16,  1923,  and  April  16,  1924;  Percy  M.  Smith, 
Duluth,  Minn.,  between  July  16,  1921,  and  November  16,  1923;  and 
John  Beck,  Superior,  Wis.,  between  July  16,  1921,  and  April  16, 
3.924. 

Statement. — Elmer  Nelson,  chief  yard  clerk  at  Rice  Point  yard, 
Duluth,  Minn.,  was  required  to  work  Sundays  and  holidays  between 
July  November  16,  1923,  and  April  16,  1924;  Percy  M.  Smith,  chief 
yard  clerk,  Rice  Point  yard,  Duluth,  Minn.,  was  required  to  work 
Sundays  and  holidays  between  July  16,  1921,  and  November  16, 
1923;  and  John  Beck,  chief  yard  clerk,  Balknap  yards,  Superior, 
Wis.,  was  required  to  work  Sundays  and  holidays  between  July  16, 
1921,  and  April  16,  1924.  The  management  of  the  carrier  declined 
to  pay  these  employees  for  the  Sunday  and  holiday  work. 

The  employees  contend  that  the  carrier  arbitrarily  placed  the  chief 
yard  clerks  involved  in  this  dispute  on  a monthly  basis  and  that 
these  employees  are  entitled  to  additional  pay  for  the  Sunday  and 
holiday  work  performed  by  them  between  the  dates  in  question  as 
provided  by  rule  44  of  the  agreement,  which  reads  as  follows : 

Rule  44.  Hourly  or  daily  rated  employees : 

(а)  Time  in  excess  of  8 hours’  continuous  service,  exclusive  of  the  meal 
period,  will  be  paid  pro  rata  for  the  ninth  and  tenth  hours,  and  time  and  one- 
half  for  all  time  worked  over  10  hours. 

(Memo. — Subject  to  decision  of  Labor  Board.) 

(б)  When  notified  or  called  to  perform  work  not  continuous  with  the  regular 
work  period,  a minimum  allowance  of  two  hours  at  overtime  rate  of  time  and 
one-half  will  be  paid  for  two  hours’  work  or  less.  If  worked  in  excess  of  two 
hours,  will  be  paid  at  the  overtime  rate  of  time  and  one-half  on  the  minute 
basis. 

(c)  Time  worked  on  Sundays  and  the  following  holidays — New  Year’s, 
Washington’s  Birthday,  Decoration  Day,  Fourth  of  July,  Labor  Day,  Thanks- 
giving, and  Christmas — shall  be  paid  for  at  the  pro  rata  hourly  rate  when  the 
entire  number  of  hours  constituting  the  regular  week-day  assignment  is  worked. 
When  assigned,  notified,  or  called  to  work  on  Sundays  or  the  above-specified 
holidays  a less  number  of  hours  than  constitute  a day’s  work  within  the  limits 
of  the  regular  week-day  assignment,  employees  shall  be  paid  a minimum  allow- 
ance of  two  hours  at  overtime  rate  for  two  hours’  work  or  less,  and  at  the  pro 
rata  hourly  rate  after  the  second  hour  of  each  tour  of  duty. 

(Effective  April  16,  1923,  rule  44  (c)  changed  to  time  and  one-half 
compensation. ) 

The  employees  also  contend  that  rule  43  of  the  agreement  names 
the  employees  who  are  paid  on  the  monthly  basis,  and  that  they 
never  agreed  with  the  representatives  of  the  carrier  to  place  the 
chief  yard  clerks  involved  in  this  dispute  upon  the  monthly  basis  of 
pay. 

The  carrier  states  that  prior  to  July  1,  1921,  Percy  M.  Smith  was 
on  a daily  basis,  and  after  the  agreement  that  became  effective  on 
that  date  was  signed,  and  in  accordance  with  rules  43  and  63  thereof, 
this  man  was  placed  on  a monthly  rate.  He  resigned  on  November 
16,  1923,  and  was  succeeded  by  Elmer  Nelson,  who  took  the  position 
under  the  same  conditions  as  were  in  effect  at  the  time  it  was  held  by 
Mr.  Smith.  Prior  to  July  1,  1921,  John  Beck  was  paid  on  a daily 
basis,  and  in  accordance  with  rules  43  and  63  of  the  agreement  that 


DECISIONS 


[No.  3995] 


1343 


became  effective  on  that  date  he  was  placed  on  a monthly  rate.  The 
rules  referred  to  read  as  follows : 

Rule  43.  Monthly  rated  employees : 

(a)  Clerks  and  other  office  employees  in  the  general  offices  of  the  general 
storekeeper  at  Shoreham,  mechanical  department,  and  the  storekeeper  at 
Fond  du  Lac  and  such  other  offices  as  may  be  agreed  upon  will  be  paid  a 
monthly  rate  to  cover  all  services  rendered,  except  that  if  any  such  em- 
ployees shall  during  any  calendar  month  work  in  excess  of  25  hours  over 
and  above  the  regular  assigned  working  hours  of  the  office  in  which  em- 
ployed, and  such  overtime  hours  were  worked  continuous  with  assigned  hours, 
or  in  case  of  Sundays  or  holidays  were  worked  wTithin  the  hourly  period  of 
the  daily  assignment,  such  excess  hours  up  to  50  will  be  paid  at  pro  rata  rate 
and  any  hours  over  50  paid  at  time  and  one-half. 

All  overtime  worked  when  notified  or  called  after  assigned  hours  will  be 
paid  on  the  minute  basis  at  rate  of  time  and  one-half,  with  a minimum  of  one 
hour. 

Rule  63.  Vacation  and  sick  leave : 

1.  For  clerks  and  office  employees  covered  by  rule  43,  annual  vacations  will 
be  granted  as  follows : 

(a)  Employees  who  have  been  in  service  three  years  or  longer  April  1 of 
current  year,  two  weeks. 

(5)  Employees  who  have  been  in  service  two  years  and  under  three  years 
April  1 of  current  year,  10  days. 

(c)  Employees  who  have  been  in  Service  one  year  and  under  two  years 
April  1 of  current  year,  one  week. 

( d ) Employees  who  have  been  in  service  less  than  one  year  April  1 of  current 
year,  none. 

No  time  will  be  allowed  off  with  pay  unless  the  work  of  the  office  is  kept 
up  to  date  by  the  remaining  clerks  without  additional  expense  to  the  railway ; 
hence  no  pay  for  overtime  incident  to  vacations  will  be  allowed  nor  will  clerks 
occupying  temporarily  higher  rated  positions  incident  to  vacations  receive 
additional  compensation. 

2.  Sick  leave  under  pay  will  be  allowed  clerks  and  other  office  employees 
covered  by  rule  43  for  short  periods  when  the  officer  in  charge  is  satisfied  the 
case  is  bona  fide,  and  when  no  additional  expense  to  the  railroad  is  involved. 

The  carrier  further  states  that  no  complaint  was  received  from 
these  employees  and  the  organization  until  April  23,  1924,  when  the 
general  chairman  filed  a claim  for  back  pay  under  rule  44  of  the 
agreement  that  became  effective  July  1,  1921.  Mr.  Smith  had  left 
the  service  of  the  carrier  five  months  prior  to  the  time  the  claim 
was  made  and  never  raised  any  question  prior  to  his  resignation. 

The  carrier  contends  that  these  employees  were  properly  paid  and 
there  is  no  ground  for  bringing  the  case  before  the  board. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3995.— DOCKET  4770 

Chicago , III.,  December  4,  1925 

Order  of  Railroad  Telegraphers  v.  Texas  & Pacific  Railway  Co. 

Question. — Request  of  the  employees  that  the  telegrapher  at  Colo- 
rado, Tex.,  be  relieved  of  handling  United  States  mail  between  the 
railroad  station  and  the  post  office. 

Statement. — The  telegrapher  at  Colorado,  Tex.,  is  required  to 
carry  United  States  mail  a distance  of  357  feet  from  the  baggage 
room  to  the  post  office.  During  the  period  from  August  9 to  August 
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15,  1924,  he  handled  on  an  average  of  13  mail  sacks  per  day,  while 
during  the  period  from  December  15  to  December  22,  1924,  when  the 
mail  traffic  was  very  heavy,  he  handled  on  an  average  of  48  mail 
sacks  per  day. 

The  employees  state  that  in  addition  to  handling  the  mail  he  has 
telegraphic  duties  to  perform  in  handling  trains  and  train  orders, 
Western  Union  telegrams,  railroad  messages,  selling  tickets,  check- 
ing baggage  and  abstracting  bills,  and  contend  that  he  should  be 
relieved  of  handling  mail  under  the  provisions  of  Article  XIV  of 
the  agreement,  which  reads  as  follows : 

When  the  carrying  of  United  States  mail  and  parcel  post  by  the  employees 
herein  specified  becomes  unduly  burdensome  or  interferes  with  the  proper 
operation  of  trains,  they  will  be  relieved  from  such  work. 

The  carrier  states  that  the  handling  of  United  States  mail  by 
the  telegrapher  at  Colorado,  Tex.,  is  not  unduly  burdensome  nor 
does  it  interfere  with  his  duties  in  the  proper  operation  of  trains, 
the  mail  being  handled  only  a short  distance  in  a mail  cart  furnished 
by  the  carrier. 

The  carrier  contends  that  there  is  no  justification  for  relieving 
the  telegrapher  of  the  duties  in  question,  which  take  up  less  than 
4 per  cent  of  the  time  of  his  assignment. 

Decision . — Claim  denied. 


DECISION  NO.  3996.— DOCKET  4776 

Chicago,  III.,  December  4,  1925 

American  Train  Dispatchers’  Association  v.  Oregon-Washington  Railroad  & 

Navigation  Co. 

Question. — Claim  of  the  employees  that  E.  M.  Ringer  should  be 
given  seniority  from  February  5,  1923,  and  train  dispatchers  de- 
prived of  work  by  reason  of  Mr.  Ringer  being  given  seniority  dat- 
ing from  the  time  he  first  entered  the  service  of  the  carrier  should 
be  compensated  for  any  wage  loss  sustained  by  them. 

Statement. — The  joint  submission  filed  with  the  board  contains 
the  following: 

Employees'  position. — Mr.  Ringer  entered  the  service  as  chief  train  dis- 
patcher February  23,  1910,  and  served  as  same  until  removed  January  16, 
1923.  On  February  5,  1923,  Mr.  Ringer  was  given  employment  as  extra  trick 
train  dispatcher  in  the  Centralia,  Wash.,  office,  working  three  days  per  week. 
This  is  on  the  same  division  as  the  Portland.  Oreg.,  office. 

It  is  the  contention  of  the  employees  that  under  the  agreement  covering 
rules  of  working  conditions  for  train  dispatchers,  as  they  existed  at  the  time 
and  are  still  in  effect,  and  decisions  of  the  United  States  Railroad  Labor 
Board,  Mr.  Ringer  is  not  entitled  to  a seniority  date  prior  to  the  time  he 
actually  performed  service  as  a train  dispatcher  in  positions  covered  by  the 
scope  of  the  agreement. 

It  is  the  further  contention  of  the  employees  that  train  dispatchers  de- 
prived of  work  by  reason  of  Mr.  Ringer  being  arbitrarily  given  seniority 
dating  from  the  time  he  first  entered  the  service  in  any  capacity  should*  be 
compensated  for  any  wage  loss  suffered  by  them. 

Carrier’s  position. — On  February  23,  1910,  Mr.  E.  M.  Ringer  entered  the 
service  of  the  Oregon-Washington  Railroad  & Navigation  Co.  as  chief  train 
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dispatcher.  On  January  16,  1923,  Mr.  Ringer  was  granted  a leave  of  absence, 
and  on  February  5,  1923,  returned  to  work  as  train  dispatcher,  Centralia, 
Wash. 

Prior  to  May  16,  1922,  train  dispatchers  on  this  railroad  were  not  repre- 
sented by  any  organization,  nor  was  there  any  agreement  between  this  rail- 
road and  any  organization  representing  train  dispatchers. 

It  has  always  been  the  practice  on  this  railroad  that  a dispatcher,  whether 
employed  as  a trick  dispatcher  or  a chief  dispatcher,  established  rights  as  a 
trick  dispatcher  from  the  date  of  his  employment  or  promotion,  and  in  cases 
where  chief  dispatchers  were  relieved  as  such  they  were  permitted  to  work  as 
trick  dispatchers. 

When  first  agreement,  effective  May  16,  1922,  was  placed  in  effect  seniority 
rosters  showing  name  and  seniority  date  of  train  dispatchers  were  prepared 
and  posted  in  accordance  with  the  agreed-upon  rules,  and  this  matter  has 
since  been  handled  in  the  same  manner.  Those  rosters  show  seniority  date 
of  all  train  dispatchers  holding  seniority  on  the  different  divisions,  .and  the 
dates  as  shown  thereon  are  the  dates  each  man  first  worked  as  chief  or  trick 
dispatcher,  as  the  case  may  be.  The  date  for  E.  M.  Ringer  was,  and  is  at  the 
present  time,  shown  as  February  23,  1910.  This  date  was  carried  on  the  roster 
of  the  first  division  without  protest  until  November,  1923. 

Decision. — Claim  of  the  employees  is  denied. 


DECISION  NO.  3997.— DOCKET  4878 

Chicago,  III.,  December  1925 

Brotherhood  of  Railroad  Trainmen  v.  Pittsburgh,  Shawmut  & Northern  Rail- 
road Co. 

9 Question. — Claim  for  compensation  for  loss  sustained  account  of 

alleged  violation  of  rule  58  of  general  rules,  effective  June  16,  1919. 

Statement. — The  following  is  quoted  from  the  submission : 

Rule  58.  When  the  business  of  the  road  becomes  so  light  that  all  freight 
crews  in  service  are  not  able  to  make  3,000  miles  per  month,  or  the  equivalent 
thereto,  crews  will  be  reduced,  beginning  with  the  junior  s.ervice.  Any 
trainman  losing  his  run  under  this  rule  will  be  given  preference  as  a trainman 
over  junior  trainmen  in  the  service  and  will  retain  his  rights  of  seniority. 

Any  reduction  of  crews  or  men  other  than  that  made  by  the  company  in  com- 
pliance with  the  intent  of  the  preceding  paragraph  will  be  made  through  the 
trainmaster  and  the  chairman  of  the  respective  committees. 

Employees ’ position. — Effective  November  28,  1924,  the  manage- 
ment for  the  Pittsburgh,  Shawmut  & Northern  Railroad  Co.  arbi- 
trarily removed  from  five  freight  crews  a third  brakeman  who  had 
previously  been  part  of  the  personnel  of  said  five  crews  for  a long 
number  of  years.  The  removal  of  the  third  man  from  the  crews  in 
question  has  caused  to  be  imposed  on  the  remaining  members  of  these 
crews  inhuman  and  unbearable  hardships,  by  reason  of  the  fact  that 
all  crews  in  question  are  engaged  in  “ pickup  and  drop  service,”  mine 
and  industrial  work;  all  such  work  is  performed  on  heavy  grades, 
requiring  the  use  of  power  brakes  on  every  car  handled  in  the  terri- 
tory to  which  they  are  assigned  to  work. 

At  a conference  held  March  11,  1925,  between  Messrs.  J.  D.  Dick- 
son, receiver  for  the  property,  and  his  subordinate  associates,  and  the 
representatives  of  the  employees,  a frank  admission  was  secured  from 
Mr.  O’Leary,  trainmaster,  and  this  admission  was  concurred  in  by 
General  Superintendent  Mulhearn,  to  the  effect  that  just  preceding 
56122—26 86 
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December  1,  1924,  numerous  employees  in  train  service  made  formal 
requests  for  a temporary  leave  of  absence,  but  after  doing  so  met 
the  existing  situation  or  shortage  of  men  resulting  from  the  above 
described  action  by  removing  from  the  above-mentioned  five  crews 
the  third  brakeman,  thereby  imposing  the  aforementioned  hardships 
on  the  remaining  members  of  the  crews  involved  by  requiring  them 
to  work  shorthanded. 

The  management  of  the  railroad  company,  after  trying  out  the 
heretofore-described  experiment,  concluded  to  make  it  a perma- 
nent method  of  operation,  which  resulted  subsequently  in  the  usual 
method  of  procedure  followed  for  conference  between  the  representa- 
tives of  the  employees  and  the  management  for  the  railroad  com- 
pany, at  which  conference  the  unveiled  admission  was  made  that 
they  had  acted  arbitrarily  in  the  matter,  and  without  regard  for 
their  contractual  relations  with  their  conductors,  trainmen,  and 
'yardmen  and  without  any  regard  for  the  rights  of  the  men  so  obvi- 
ously provided  in  paragraph  2 of  general  rule  No.  58,  hereinbefore 
quoted,  and  without  regard  for  the  rulings  and  decisions  of  the 
United  States  Railroad  Labor  Board. 

A further  contention  of  the  committee  for  the  employees  is  that 
the  arbitrary  action  of  the  management  of  the  Pittsburgh,  Shawmut 
& Northern  Railroad  Co.  constituted  a grave  infraction  of  their 
contractual  relations  with  the  employees  constituting  the  personnel 
of  conductors,  trainmen  and  yardmen,  therefore  such  arbitrary 
action  should  be  set  aside  and  supplanted  by  a favorable  decision 
from  the  lawfully  constituted  tribunal,  delegated  power  by  law  (the 
transportation  act,  1920)  to  decide  and  determine  any  and  all  • 
disputes  properly  referred  to  the  board  for  consideration  and  de- 
termination. 

A concluding  contention  of  the  representatives  of  the  employees  is 
that  we  respectfully  ask  that  our  position  be  sustained,  and  all  men 
arbitrarily  removed  be  restored  to  their  former  positions,  unless  or 
until  the'  management  of  the  Pittsburgh,  Shawmut  & Northern  Rail- 
road Co.  secure  “ necessary  permission  ” by  exercising  their  lawful 
prerogative  of  appeal  to  the  Labor  Board  to  remove  from  the  trains 
in  question  the  third  brakeman.  The  preceding  complained  of  arbi- 
trary action  has  resulted  in  a considerable  monetary  loss  to  certain 
of  the  men  involved ; therefore  all  such  men  should  be  compensated, 
and  the  basis  of  adjustment  should  be  made  in  the  following  manner : 

Each  and  every  one  of  the  five  regularly  assigned  men  arbitrarily 
removed  from  their  assignment,  should  be  paid  the  difference  be- 
tween what  he  has  earned  and  the  amount  he  would  have  earned  had 
he  not  been  removed;  each  and  every  man  that  suffered  a monetary 
loss  as  a result  of  the  seriatim  displacements  caused  by  the  removal 
of  the  third  brakeman  in  question  primarily,  should  be  paid  the 
difference  between  what  he  has  earned  and  that  which  he  would 
have  earned  had  he  not  been  displaced;  each  and  every  man  auto- 
matically forced  on  the  extra  board  should  be  paid  the  monetary 
difference  between  what  he  had  earned  on  the  extra  board  and  that 
which  he  would  have  earned  on  his  former  assignment;  each  and 
every  man  furloughed  as  a result  of  the  arbitrary  action  of  the  man- 
agement with  the  subsequent  removal  of  the  third  brakeman  should 
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be  paid  a minimum  day  for  each  day  he  has  been  deprived  of  a day’s 
work  since  November  28.  1924. 

Carrier’s  position. — It  is  the  carrier’s  contention  that  in  remov- 
ing the  third  trainman  on  freight  crews  operating  wholly  within  the 
State  of  Pennsylvania  it  was  not  necessary  to  hold  a conference 
between  the  trainmaster  and  the  chairman  of  the  grievance  commit- 
tee, for  the  reason  that  there  was  no  reduction  made  in  crews  or  men, 
the  men  removed  from  these  crews  being  placed  in  other  service  with 
no  loss  in  compensation. 

This  property  has  been  in  the  hands  of  a receiver  for  a number 
of  years  and  has  always  had  difficulty  in  meeting  its  financial  obli- 
gations. It  has  made  a large  deficit  in  operation  every  year  for  the 
past  five  years  or  more,  and  on  this  account  it  is  necessary  for  the 
company  to  effect  every  economy  possible. 

Decision. — All  employees  affected,  including  those  displaced,  shall 
be  reinstated  to  their  former  positions  and  paid  the  difference  be- 
tween what  they  earned  and  what  they  would  have  earned  had  they 
not  been  displaced.  Furloughed  men  shall  be  paid  the  difference  be- 
tween what  they  earned  in  other  employment  and  what  they  would 
have  earned  had  they  not  been  displaced. 


DECISION  NO.  3998.— DOCKET  1257 


Chicago,  III.,  December  8,  1925 

Railway  Express  Drivers,  Chauffeurs,  Conductors,  and  Helpers  Local  No.  720 
v.  American  Railway  Express  Co. 

Question. — Dispute  with  reference  to  the  application  of  Railroad 
Labor  Board  Decision  No.  2152. 

Statement. — On  February  27,  1924,  the  Labor  Board  promulgated 
Decision  No.  2152,  question  and  decision  contained  therein  reading 
as  follows: 

Question. — Claim  of  Messrs.  Sullivan,  Hyde,  Breback,  and  others  for  time 
and  one-half  for  work  performed  on  Sunday. 

Decision. — The  Railroad  Labor  Board  decides  that  the  employees  in  whose 
behalf  this  claim  is  presented  are  entitled  to  compensation  at  time  and  one- 
half  for  service  performed  on  Sundays  to  the  effective  date  of  Decision  No. 
722  (III,  R.  L.  B.  126).  The  position  of  the  employees  is  therefore  sustained. 
(V.  R.  L.  B.,  150.) 

Subsequent  to  the  issuance  of  this  decision  the  representative  of 
the  employees  requested  retroactive  adjustment  thereunder  for 
employees  worked  on  Sundays  between  the  dates  of  March  1,  1920, 
and  March  1,  1922,  the  effective  date  of  Decision  No.  722.  The  car- 
rier agreed  to  make  retroactive  adjustment  under  the  decision 
between  the  dates  of  July  1,  1921,  and  March  1,  1922.  Upon  failing 
to  adjust  the  matter,  the  employees  filed  ex  parte  submission  with 
the  board  asking  that  the  necessary  steps  be  taken  to  secure  com- 
pliance with  the  decision.  The  carrier  was  notified  of  this  com- 
plaint and  in  response  stated  that  it  was  of  the  opinion  that  Decision 
No.  2152  had  been  issued  under  a misapprehension  of  the  condi- 
tions which  was  not  fully  disclosed  and  determined  until  the  organi- 
zation made  request  that  the  decision  be  made  retroactive  to  March 
1,  1920.  The  carrier  requested  a hearing  before  the  board  in  order 
that  the  matter  might  be  gone  into  and  the  carrier  given  an  op- 
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portunity  to  demonstrate  that  the  original  decision  was  based  upon 
a misconception  of  facts.  Hearing  was  conducted  and  both  parties 
made  full  presentation  in  support  of  their  respective  positions. 

Opinion. — The  evidence  submitted  at  the  hearing  conducted  by 
the  board  on  April  1,  1925,  discloses  that  on  November  24,  1919, 
Federal  Manager  Taylor,  of  the  carrier,  notified  General  Manager 
Stodman  in  Chicago  as  follows  : 

Reference  my  telegram  to-day.  On  account  local  conditions  Chicago  excep- 
tion has  been  made  to  extent  of  computing  time  worked  on  Sundays  at  time 
and  one-half  time. 

This  was  followed  by  a telegram  dated  November  25,  reading  as 
follows : 

Your  telegram  24th.  Some  employees  Chicago  have  regular  assignment  of 
six  days  a week,  one  of  which  days  is  Sunday,  their  day  off  being  one 
week  day.  Do  not  construe  telegram  as  authorizing  time  and  half  for 
Sunday  work  in  such  cases,  but  only  in  cases  where  the  Sunday  work  is 
extra  and  beyond  regular  week  assignment.  Such  employee  might,  however, 
with  more  reason  ask  time  and  half  time  if  worked  on  their  regular  day  off, 
but  can  meet  this  situation  with  raise.  Please  advise  interpretation  first  point 
above.  Also  as  to  Chicago  exception.  Will  one  and  one-half  time  be  allowed 
for  extra  work  on  assignment  holidays  as  wrell  as  Sundays? 

The  carrier  from  that  time  on  did  require  a number  of  its 
employees  working  Sundays  to  take  a compensating  day  off  and  paid 
straight  time  for  the  Sunday  work.  It  is  admitted  that  a number 
of  its  employees  were  not  required  to  take  a compensating  day  off 
and  received  time  and  one-half  for  the  Sunday  work.  It  appears 
that  in  1921  it  became  possible  for  the  carrier  to  allow  a compensat- 
ing day  off  in  lieu  of  Sundays  to  a greater  extent  than  prior  thereto, 
and  it  proceeded  to  do  so.  It  is  clearly  shown  that  this  was  permis- 
sible and  in  accordance  with  the  rules  governing  working  conditions 
of  its  employees  and  had  been  the  practice  from  the  date  time  and 
onfe-half  was  authorized  for  Sunday  work,  and  prior  thereto. 

Decision. — Decision  No.  2152  is  hereby  annulled  and  set  aside. 
Position  of  the  carrier  is  sustanied. 

DISSENTING  OPINION 

The  undersigned  dissent  from  decision  of  the  majority  of  the 
board  in  this  docket  for  the  following  reasons : 

On  December  8,  1924,  the  representative  of  the  employees  addressed 
a letter  to  the  board  complaining  that  they  were  unable  to  get  the  car- 
rier to  apply  Decision  No.  2152.  The  complaint  of  the  employees 
was  referred  to  the  carrier  and  the  following  reply  was  received : 

New  York,  N.  Y.,  March  13,  1925. 

DOCKET  12  57 DECISION  2152 

Mr.  L.  M.  Parker, 

Secretary  United  States  Railroad  Labor  Board, 

608  South  Dearborn  Street,  Chicago,  III. 

Dear  Sir:  Earlier  reply  to  your  letter  of  February  20  has  been  prevented 
because  of  my  absence  from  the  city,  principally  attending  hearings  in  some 
40  cases  before  your  board  last  week. 

You  ask  me  for  a statement  as  to  the  company’s  position  before  this  matter 
is  brought  to  the  attention  of  the  board.  The  facts  seem  to  be  that  my  review 


[No.  3998] 


DECISIONS 


1349 


of  the  matter  indicates  that  the  board  issued  its  Decision  No.  2152  upon  a 
misapprehension  of  conditions,  which,  however,  was  not  fully  disclosed  and 
determined  until  the  demand  arose  from  this  organization  that  the  effect  of 
the  decision  be  made  retroactive  to  March  1,  1920. 

The  proceedings  in  this  docket  very  clearly  show  that  the  entire  claim  was 
fostered  and  built  up  upon  a theory  of  an  alleged  change  of  practice  by  the  com- 
pany. The  company  was  prepared  to  accept  this  decision  and  to  apply  it,  but 
upon  our  endeavoring  to  do  so  it  then  developed  that  the  foundation  on  which 
the  claim  rested  was  repudiated  by  those  who  made  the  claim — namely,  that 
after  having  received  the  decision  based  upon  an  alleged  change  of  practice, 
they  then  wanted  a retroactive  application  of  it,  asserting  that  no  change  of 
practice  had  occurred. 

Under  these  circumstances  carrier  requests  a hearing  before  the  board  in 
which  all  these  matters  may  be  gone  into  and  the  carrier  given  opportunity 
to  present  its  evidence  that  the  original  decision  was  based  upon  a miscon- 
ception of  fact  by  the  board. 

Yours  truly, 


(Signed)  L.  R.  Gwyn. 


It  will  be  noted  from  the  foregoing  letter  of  the  carrier  .that  it 
was  prepared  to  accept  the  decision  and  apply  it,  but  later  objected 
to  it  on  account  of  the  retroactive  adjustment  in  pay. 

When  conference  was  held  between  the  representatives  of  the 
employees  and  the  local  officers  of  the  carrier  on  the  application  of 
Decision  No.  2152,  the  latter  agreed  to  pay  the  employees  the  time 
claimed  by  them  covering  the  period  from  July  1,  1921,  to  March 
1,  1922,  and  at  the  oral  hearing  conducted  by  the  board  on  April  1, 
1925,  the  representative  of  the  carrier  corroborated  the  offer  made 
by  its  local  officers  in  the  following  statement,  which  appears  on  page 
23  of  the  record: 


We  studied  the  decision  as  carefully  as  we  could.  We  wanted  to  see  if  we 
could  determine  the  reasons  for  the  board’s  coming  to  that  conclusion,  and 
the  alleged  change  of  practice  was  the  only  thing  that  would  account  for  it. 
But,  as  I stated,  there  had  been  no  change  of  practice.  However,  since  the 
testimony  disclosed  the  fact  that  Mr.  Tansey  claimed  that  up  to  a very  recent 
period  everything  was  satisfactory,  but  that  something  had  been  done  imme- 
diately prior  to  the  hearing,  we  concluded,  rather  than  to  dispute  the  matter 
any  further,  that  we  would  make  an  adjustment  for  Sunday  work  for  the 
period  claimed  by  Mr.  Tansey  in  his  testimony,  namely,  from  July  1,  1921.  And 
we  prepared  to  do  that,  notwithstanding  our  own  feeling  that  the  board  had  not 
understood  the  circumstances  and  that  the  decision  was  an  injustice  to  our- 
selves. (Transcript  of  hearing,  p.  23.) 


The  undersigned  is  at  a loss  to  understand  how  the  members  who 
voted  to  deny  the  request  of  the  employees  justify  their  action,  in 
view  of  the  fact  that  the  evidence  clearly  shows  that  the  carrier 
agreed  to  pay  the  claim  of  the  employees  from  July  1,  1921. 

The  board  members  voting  for  the  decision  that  denied  the  request 
of  the  employees  are  as  follows : Messrs.  Higgins,  Hanger,  Hooper, 
Baker,  and  Elliott. 

When  this  dispute  was  being  considered  by  the  board  in  executive 
session  on  December  8, 1925,  the  following  amendment  to  the  decision 
proposed  by  Mr.  Elliott  was  offered  and  had  it  been  adopted  it  would 
have  granted  to  the  employees  just  what  the  carrier  had  previously 
offered  to  pay  them: 


Decision. — Decision  No.  2152  is  modified  to  the  extent  that  the  employees’  contention 
is  sustained  for  the  period  July  1,  1921,  to  March  1,  1922,  the  carrier  having  offered  to 
pay  the  employees  during  this  period.  The  modification  of  Decision  No.  2152  is  based 
on  the  belief  that  the  offer  of  the  carrier  is  reasonable  and  fairly  disposes  of  the  dis- 
pute in  question. 
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The  following  shows  the  result  of  the  vote  taken  by  the  board  on 
the  above-quoted  amendment,  and  which  resulted  in  its  rejection. 

Ayes : Messrs.  Wharton,  McMenimen,  Grable,  Morrow. 

Noes:  Messrs.  Higgins,  Elliott,  Baker,  Hooper. 

Present,  not  voting : Mr.  Hanger. 

W.  L.  McMenimen. 

A.  O.  Wharton. 

E.  F.  Grable. 

SUPPORTING  OPINION 

The  dissent  in  this  case  apparently  is  based  upon  the  failure  of 
the  board  to  direct  the  carrier  to  place  in  effect  a settlement  which  it 
offered  under  its  understanding  of  Decision  No.  2152,  and  from  this 
it  would  appear  that  the  dissenters  do  not  disagree  or  are  unable  to 
find  any  basis  upon  which  to  disagree  with  the  decision  itself. 

The*evidence  clearly  shows  that  at  the  time  the  Federal  manager 
of  the  express  company  authorized  the  payment  of  time  and  one-half 
for  Sunday  work  in  Chicago  and  New  York,  instructions  were  issued 
that  time  and  one-half  was  not  to  be  paid  to  employees  who  were 
allowed  a compensating  day  off  in  lieu  of  Sunday.  The  practice  of 
allowing  a compensating  day  off  in  lieu  of  Sundays  was  an  estab- 
lished one,  and  which  was  continued  under  the  provisions  of  the 
agreement  of  February  15,  1920. 

The  action  of  the  carrier  in  offering  a settlement  under  Decision 
No.  2152  from  July  1,  1921,  the  date  the  practice  of  requiring  em- 
ployees to  take  a compensating  day  off  in  lieu  of  Sundays  was  alleged 
to  have  been  placed  in  effect,  was  plainly  an  effort  to  comply  with 
that  decision  upon  the  only  basis  it  could  have  been  arrived  at. 

When  the  employees,  following  the  receipt  of  Decision  No.  2152, 
demanded  retroactive  adjustment  to  March  1,  1920,  thereby  admit- 
ting that  the  practice  of  requiring  employees  to  take  a compensating 
day  in  lieu  of  Sundays  was  in  effect  prior  to  July  1,  1921,  they 
destroyed  the  only  basis  upon  which  their  original  claim  could  have 
been  sustained  and  substantiated  the  allegation  of  the  carrier  that 
the  decision  was  based  upon  a misunderstanding  of  the  facts. 

When  this  situation  was  brought  to  the  attention  of  the  board  in 
the  hearing  requested  by  the  employees  to  secure  compliance  with 
Decision  No.  2152,  the  board  recognized  that  its  previous  decision 
was  in  error  and  very  properly  decided  that  it  should  be  rescinded. 
It  would  be  manifestly  unfair  to  direct  the  carrier  to  make  payments 
under  the  terms  of  a decision  which  was  found  to  be  improper  and 
arrived  at  under  a misunderstanding  of  the  facts. 

J.  H.  Elliott. 

Horace  Baker. 


DECISION  NO.  3999.— DOCKET  4730 

Chicago,  III.,  December  11,  1925 

Brotherhood  Railroad  Signalmen  of  America  v.  Atlantic  Coast  Line  Railroad 

Co.  et  al. 

Subject  of  the  dispute . — This  decision  is  upon  a series  of  contro- 
versies or  disputes  between  the  carriers  and  the  classes  of  employees 
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represented  by  the  organization  named  below.  The  subject  matter 
of  this  dispute  is  what  shall  constitute  just  and  reasonable  wages. 

Parties  to  the  dispute. — The  carriers  and  organizations  parties 
hereto  are  as  follows : 

1.  CARRIERS 

Atlantic  Coast  Line  Railroad  Co. 

Central  of  Georgia  Railway  Co. 

Central  Railroad  Company  of  New  Jersey. 

Chicago  & North  Western  Railway  Co. 

Chicago,  Indianapolis  & Louisville  Railway  Co. 

Chicago,  Milwaukee  & St.  Paul  Railway  Co. 

Kansas  City  Terminal  Railway  Co. 

Lehigh  Valley  Railroad  Co. 

Louisville  & Nashville  Railroad  Co. 

New  York,  New  Haven  & Hartford  Railroad  Co. 

Central  New  England  Railway  Co. 

Northern  Pacific  Railway  Co. 

Pere  Marquette  Railway  Co. 

■Southern  Pacific  Co.  (Pacific  System). 

iS^uthem  Pacific  Lines  in  Texas  and  Louisiana. 

..Terminal  Railroad  Association  of  St.  Louis. 

Wabash  Railway  Co. 

Western  Pacific  Railroad  Co. 

29-41  U\>ri  i 2.  ORGANIZATION 

l 

Brotherhood  Railroad  Signalmen  of  America. 

Nature  of  the  proceedings. — In  conformity  with  the  provisions  of 
the  transportation  act,  1920,  the  carriers  or  employees  named  herein 
have  held  or  attempted  to  hold  conferences  on  the  subject  matter  of 
the  dispute  covered  hereby,  and  all  controversies  not  having  been 
decided  in  such  conferences  were  referred  to  the  United  States  Rail- 
road Labor  Board  for  decision. 

History  of  the  dispute. — The  dispute  upon  which  this  decision  is 
predicated  covers  an  increase  in  the  rates  of  pay  of  all  classes  gen- 
erally recognized  as  coming  within  the  scope  of  the  signal  depart- 
ment. The  following  table  shows  the  increases  and  decreases  as  a 
result  of  the  decisions  of  the  Railroad  Labor  Board,  and  pictures  just 
what  has  been  done  by  the  board  to  the  wages  of  this  class  of  em- 
ployees since  the  termination  of  Federal  control. 


Classification  of  employees 

Increase 

by 

Decision 
No.  2, 
effective 
May  1, 
1920» 

Decrease 

by 

Decision 
No.  147, 
effective 
July  1, 
1921  * 

Decrease 

by 

Decision 
No.  1074, 
effective 
July  1, 
1922  3 

Net 

increase 
over 
rates 
in  effect 
Mar.  l, 
1920 

Signal  foremen,  assistant  signal  foremen,  and  signal  inspectors.. 

Cents 

13 

Cents 

8 

Cents 

0 

Cents 

5 

Leading  maintainers,  gang  foremen,  and  leading  signalmen 

Signalmen  and  signal  maintainers . ........  ...  

13 

8 

5 

0 

13 

8 

5 

0 

Helpers 

13 

6 

6 

1 

1 1,  R.  L.  B.,  13.  * II,  R.  L.  B.,  133.  » III,  R.  L.  B.,  486. 


1352 


DECISIONS  UNITED  STATES  LABOR  BOARD 


[No.  3999] 


Subsequent  to  the  issuance  of  Decision  No.  1074  the  employees  had 
on  two  separate  occasions  requested  an  increase  in  rates  of  pay. 
Decision  No.  1538  (IV,  R.  L.  B.  26),  issued  January  29,  1923,  and 
Decision  No.  1983  (IV,  R.  L.  B.  659),  issued  October  9,  1923,  denied 
the  employees’  request.  The  board  in  its  Decision  No.  1538  did,  how- 
ever, recognized  an  unjustifiable  inequality  in  the  rates  of  pay  of 
certain  signal  men  and  signal  maintainers  and  decided  that  the 
said  inequality  should  be  eliminated,  resulting  in  certain  signal  men 
and  signal  maintainers  theretofore  receiving  68  cents  an  hour  being 
increased  to  72  cents  an  hour. 

Some  time  after  the  issuance  of  Decision  No.  1983  the  employees 
again  filed  a request  for  an  increase  in  rates  of  pay  with  a number 
of  carriers  and  this  decision  covers  the  disputes  on  which  an  agree- 
ment was  not  reached  in  conference. 

Opinion. — Fifty-six  per  cent  of  the  employees  of  the  classes 
herein  involved  are  now  receiving  rates  of  pay  in  excess  of  those 
established  by  the  Railroad  Labor  Board’s  decisions,  agreements  * 
covering  45  per  cent  of  such  employees  having  been  arrived  at  pre- 
vious to  the  issuing  of  Decision  No.  1983,  and  11  per  cent  since  that 
date. 

The  action  on  the  part  of  certain  carriers  in  increasing  the  rates 
of  pay  of  56  per  cent  of  the  employees  of  these  classes  over  and 
above  the  Railroad  Labor  Board’s  decisions  indicates  that',  their 
managements  considered  that  the  conditions  prevailing  on  those 
properties  warranted  the  treatment  thus  accorded  to  them. 

The  increases  agreed  upon  are  not  uniform  and  in  some  instances 
are  divergent  on  roads  where  conditions  are  apparently  almost  iden- 
tical. Many  divergencies  are,  of  course,  traceable  to  differences,  in 
purely  local  conditions.  The  requests  before  the  board  affecting  the 
different  carriers  party  to  this  dispute  are  not  uniform,  which  fur- 
ther indicates  that  local  conditions  have  been  a determining  factor 
in  connection  with  the  disputes  now  before  the  board. 

No  showing  has  been  made  in  regard  to  the  conditions  of  employ- 
ment, the  character  of  work,  the  kind  of  signals,  or  other  conditions 
which  may  have  brought  about  the  increased  rates  on  the  carriers 
where,  such  rates  have  been  negotiated,  and  the  board  is  unable 
from  the  information  before  it  to  determine  whether  or  not  these 
conditions  are  similar  on  the  carriers  herein  involved. 

The  requests  now  before  the  board  for  increases  range  from  3 
cents  to  13  cents  an  hour  for  the  various  groups  of  employees,  and 
a number  of  these  requests  are  greatly  in  excess  of  those  to  which 
the  employees  have  agreed  in  the  settlements  recently  made  by  them. 
The  voluntary  agreements  of  the  employees  and  carriers  have  not 
been  general  in  application  but  applicable  respectively  to  individual 
roads,  and  the  board,  therefore,  feels  justified  in  remanding  these 
disputes  to  the  respective  parties. 

Decision. — For  reasons  stated  in  the  foregoing  opinion  the  Rail- 
road Labor  Board  remands  these  cases  to  the  parties  hereto. 
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DECISIONS 


1353 


DECISION  NO.  4000.— DOCKET  5075 

Chicago,  III.,  December  15,  1925 

Unorganized  Employees  in  Telegraph  Department  v.  Atlantic  Coast  Line 

Railroad 

Question. — Protest  of  certain  employees  in  reference  to  election 
conducted  to  select  a Committee  to  represent  the  employees  in  tele- 
graph service  of  the  Atlantic  Coast  Line  Railroad. 

Statement. — Prior  to  October  19,  1925,  the  employees  in  the  tele- 
graph service  of  this  carrier  were  represented  by  the  Order  of  Rail- 
road Telegraphers.  Effective  that  date  a strike  of  these  employees 
was  authorized  by  that  organization.  The  strike  was  called  while 
the  dispute  in  regard  to  an  increase  in  wages  was  pending,  which 
question  had  been  the  subject  of  a dispute  before  the  Railroad  Labor 
Board  in  its  Decision  No.  3767.  (VI,  R.  L.  B.  1117.) 

On  November  8, 1925,  the  carrier  notified  the  board  that  it  had  rea- 
son to  believe  that  a majority  of  its  employees  in  telegraph  service, 
consisting  of  men  who  remained  in  the  service  and  those  who  subse- 
quently entered  the  service,  desired  to  reach  a settlement  direct  with  the 
management  on  the  pending  wage  dispute  and  requested  permission 
of  the  board  to  negotiate  with  the  employees  then  in  service  for  the 
purpose  of  reaching  a settlement  of  the  questions  involved  in  Docket 
4658.  The  board  replied  that  the  carrier  and  properly  selected  and 
authorized  representatives  of  the  employees  had  the  right  to  reopen 
negotiations  of  the  questions  involved  in  Docket  4658.  Following 
this  the  carrier  proceeded  to  conduct  an  election  on  each  seniority 
district  for  the  purpose  of  selecting  a committee  to  represent  these 
employees,  and  entered  into  negotiations  with  this  committee  with 
reference  to  the  wage  dispute. 

Immediately  thereafter  the  board  received  a number  of  telegrams 
from  individual  employees  of  this  carrier  protesting  the  election 
which  had  been  conducted,  on  the  following  grounds : 

Company  union  representatives  meeting  management  are  not  choice  of  ma- 
jority of  employees  having  opportunity  of  free  expression  for  choice  of  repre- 
sentation, nor  are  they  elected  by  secret  ballot,  but  on  the  contrary  are  the 
product  of  supervised  elections  by  officials  of  the  Atlantic  Coast  Line  Railroad. 
Under  the  transportation  act,  Title  III,  it  is  our  legal  right  to  have  choice  of 
form  of  representation  as  well  as  individuals  representing  us,  and  protest  is 
here  entered  with  Railroad  Labor  Board  against  this  committee  negotiating 
wage  increase.  We  ask  the  board  to  stop  this  committee  from  functioning  as 
employees’  representatives  until  elections  are  conducted  in  spirit  of  Decision 
No.  218,  using  the  fundamental  principle  of  free  expression  and  secret  ballot. 
We  are  employees  now  in  service  of  Atlantic  Coast  Line  Railroad  not  striking. 

Protests  of  this  character  were  received  from  in  excess  of  100 
employees  and  the  board  conducted  a hearing  in  order  to  obtain 
full  information  in  reference  to  the  election  and  to  determine  whether 
or  not  it  had  been  properly  conducted.  Prior  to  and  at  the  hearing 
a number  of  the  employees  withdrew  their  protests  in  reference  to 
this  election  and  a number  of  additional  protests  were  filed.  In 
addition  to  the  grounds  upon  which  the  election  was  originally  pro- 
tested, allegations  were  made  that  coercion  was  used  by  the  carrier 
in  conducting  the  election  and  in  securing  withdrawal  of  the  pro- 
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tests.  The  carrier  denied  the  charge  of  coercion  and  stated  that  in 
excess  of  900  employees,  or  approximately  85  per  cent  of  the  total 
number  of  employees  in  telegraph  service,  participated  in  the  elec- 
tion. 

Opinion. — In  the  opinion  of  the  board  the  evidence  in  this  case 
does  not  sustain  the  contention  that  a majority  of  the  employees  had 
failed  to  participate  in  the  election  of  representatives  for  the  13 
districts.  Under  the  circumstances  of  this  particular  case  the  board 
believes  that  the  expression  of  the  men  as  to  representation  fairly 
represents  their  wishes  in  the  matter.  Nothing  in  this  decision  shail 
be  construed  to  set  aside  the  principles  governing  elections  to  deter- 
mine representation  as  outlined  in  Decisions  Nos.  218  (II,  R.  L.  B. 
207)  and  220  (II,  R.  L.  B.  216)  and  addenda  thereto. 

Decision. — Protest  of  the  unorganized  employees  is  overruled  and 
dismissed. 


PART  2 


ADDENDA  ::  1925 


LIST  OF  ADDENDA  AUTHORIZED 

ADDENDUM  TO  DECISION  NO.  1915 

Addendum 

No.  Page 

1.  Dated  February  5,  1925 1359 

ADDENDUM  TO  DECISION  NO.  2776 

1.  Dated  January  23,  1925 1360 

ADDENDUM  TO  DECISION  NO.  2784 

1.  Dated  April  11,  1925 1360 

ADDENDUM  TO  DECISION  NO.  3799 

1.  Dated  October  20,  1925 1361 
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ADDENDUM  NO.  1 TO  DECISION  NO.  1915.— DOCKETS  690,  1284,  1286, 

1287,  AND  2092 

Chicago,  III.,  February  5,  1925 

Decision  No.  1915  (Dockets  331  and  332). — Brother- 
hood of  Locomotive  Engineers  et  al  v.  Alabama,  Ten- 
nessee & Northern  Railroad  Corporation  et  al. 

Entry. — Relating  to  the  inclusion  of  the  Gainesville  Midland  Railway  et  al., 
Docket  690  et  al.,  and  the  American  Train  Dispatchers’  Association 

The  Railroad  Labor  Board,  acting  upon  written  applications  of 
the  organization  hereinafter  named,  hereby  renders  a decision  upon 
a series  of  controversies  between  the  carriers  and  the  representatives 
• of  certain  employees  of  the  carriers  regarding  an  alleged  arbitrary 
reduction  in  wages  and  changes  in  working  conditions  without 
proper  conference,  as  contemplated  by  the  transportation  act,  1920. 

The  Railroad  Labor  Board  decides  that  Decision  No.  1915  (IV, 
R.  L.  B.  536)  shall  apply  to  the  carriers  and  to  the  classes  of  em- 
ployees represented  by  the  organization  hereinafter  named,  with  the 
same  force  and  effect  as  if  the  said  carriers  and  employees  had  been 
named  originally  in  said  decision,  and  hereby  issues  the  following — 

ADDENDUM,  EFFECTIVE  JULY  17,  1923 

Add  to  the  list  of  carriers  and  organizations  named  as  parties  to 
the  dispute  decided  by  Decision  No.  1915  the  carriers  and  organiza- 
tion hereinafter  named  under  the  caption  “Parties  to  the  dispute,” 
and  add  to  the  dockets  covered  by  Decision  No.  1915  the  following 
numbers:  690,  1284,  1286,  1287,  2092 

PARTIES  TO  TITE  DISPUTE 
1.  CARRIERS 

Gainesville  Midland  Railway. 

Interstate  Railroad  Co. 

Susquehanna  & New  York  Railroad  Co. 

Wichita  Falls,  Ranger  & Fort  Worth  Railroad. 

2.  ORGANIZATION 

American  Train  Dispatchers’  Association. 
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ADDENDUM  NO.  1 TO  DECISION  NO.  2776.— DOCKETS  3989,  4039,  4093, 

AND  4118 

Chicago , III.,  January  23,  1923 

Decision  No.  2776  (Dockets  4214,  4215,  4388). — 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  v.  Atlantic 
Coast  Line  Railroad  Co.  et  al. 

Entry. — Relating'  to  the  inclusion  of  the  Brotherhood  of  Railroad  Station 
Employees  et  al.,  Dockets  3989  et  al.,  and  certain  employees  of  the  carriers 
herein  named 

The  Railroad  Labor  Board  decides  that  Decision  No.  2776  (VI, 
R.  L.  B.  4)  shall  apply  to  the  employees  of  the  Boston  & Maine 
Railroad,  Portland  Terminal,  and  Boston  & Albany  Railroad,  rep- 
resented by  the  organizations  hereby  added  with  the  same  force  and 
effect  as  if  the  organizations  and  dockets  had  been  named  or  origi- 
nally referred  to  in  said  decision,  and  hereby  issues  the  following — 

* ADDENDUM,  EFFECTIVE  JANUARY  16,  192  5 

Add  to  the  list  of  organizations  named  as  parties  to  the  dispute 
decided  by  Decision  No.  2776  the  organizations  hereinafter  named 
under  the  caption  “Parties  to  the  dispute,”  and  add  to  the  dockets 
covered  by  Decision  No.  2776  the  following  numbers:  3989,  4039, 
4093,  4118. 

PARTIES  TO  THE  DISPUTE 
2.  ORGANIZATIONS 

Brotherhood  of  Railroad  Station  Employees. 

International  Longshoremen’s  Association. 


ADDENDUM  NO.  1 TO  DECISION  NO.  2784.— DOCKET  3295-16 

Chicago,  III.,  April  11,  1925 

Decision  No.  2784  (Docket  3295-16). — Brotherhood 
of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees  v.  International-Great 
Northern  Railroad  Co. 

Entry. — Relating  to  the  exclusion  of  certain  sections  in  Article  I of  Decision 
No.  2784  (VI,  R.  L.  B.  18)  and  to  the  annulment  of  section  2 of  Article  II 
thereof 

Subsequent  to  the  issuance  of  Decision  No.  2784  it  developed  that 
certain  classes  of  employees  were  included  in  the  decision  that  were 
not  covered  by  the  original  submission  upon  which  the  decision  was 
predicated.  It  has  also  developed  that  a dispute  has  arisen  with 
reference  to  the  application  of  the  decision  under  section  2 of  Article 
II,  and  that  the  parties  are  unable  to  agree  upon  the  manner  in 
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which  the  decision  shall  be  applied.  The  dispute  as  to  wages  be- 
tween this  carrier  and  its  employees  in  clerical  and  station  service 
has  been  pending  since  July,  1923.  Decision  No.  2784,  issued  on 
January  20,  1925,  is  effective  as  of  October  16,  1923.  It  is  apparent 
that  an  agreement  can  not  be  reached  by  the  parties  as  to  the  appli- 
cation of  section  2 of  Article  II.  The  Railroad  Labor  Board  is^_of 
the  opinion  that  the  increases  accruing  under  Decision  No.  2784 
should  not  be  further  withheld  from  the  employees,  and,  therefore, 
issues  the  following — 

ADDENDUM,  EFFECTIVE  OCTOBER  1G,  1923 

Eliminate  sections  7,  8,  9,  and  10  from  Article  I of  Decision  No. 
2784. 

Section  2,  Article  II  of  Decision  No.  2784,  is  hereby  annulled  and 
set  aside,  and  the  full  amount  of  increases  provided  in  Article  I of 
that  decision  shall  be  applied  to  the  rate  of  pay  of  each  of  the  posi- 
tions entitled  to  an  increase  under  the  provisions  thereof.  This 
direction  shall  not  operate  to  decrease  any  higher  rates  of  pay 
established  since  October  16,  1923. 


ADDENDUM  NO.  1 TO  DECISION  NO.  3799.— DOCKET  4017 

Chicago,  III.,  October  20,  1925 

w Decision  No.  3799  (Docket  4017). — Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees  v.  Chicago,  Rock 
Island  & Pacific  Railway  Co. 

Entry. — Relating  to  the  elimination  of  a statement  appearing  in  the  dissent- 
ing opinion  of  Decision  No.  3799  (VI,  R.  L.  B.  1148),  said  statement  being 
a quotation  from  the  transcript  of  proceedings 

The  following  jointly  signed  statement  is  the  basis  for  the  issu- 
ance of  this  decision : 

Statement. — In  the  dissenting  opinion  promulgated  in  Decision  No.  3799  of 
July  1,  1925  (Docket  4017),  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees  v.  Chicago,  Rock  Island  & 
Pacific  Railway  Co.,  the  following  statement  appears: 

“ SOME  PREVIOUS  HAPPENINGS 

“ The  attitude  of  the  officers  of  the  carrier  in  charge  of  the  department 
where  Mr.  Hoyland  was  employed  is  clearly  shown  in  the  following  undenied 
statement  made  by  the  representative  of  the  employees : 

“ ‘ * * * In  the  accounting  department  general  offices  in  Chicago,  since 

the  Brotherhood  of  Railway  Clerks  have  had  any  organization,  dating  back  to 
1919,  every  division  chairman  has  either  been  discharged  or  forced  to  resign, 
nine  in  number.  And  in  addition  to  the  division  chairmen,  there  have  been' 
three  local  vice  chairmen  either  discharged  or  forced  to  resign.’  (Transcript 
of  Proceedings,  Docket  4017,  p.  141.)” 

Since  the  above  was  written  it  has  been  developed  that  the  statement  read 
into  the  record  was  based  on  information  which  it  has  been  found  can  not  be 
substantiated  by  facts.  The  representative  of  the  employees  has  therefore 
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requested  that  same  be  withdrawn,  and  the  undersigned  take  this  means  of 
announcing  that  the  above  should  be  considered  as  eliminated  from  the  dissent 
of  Decision  No.  3799. 

(Signed)  J.  Y.  McLean, 

General  Chairman,  representing  the  employees. 

(Signed)  W.  H.  Burns, 

Vice  President,  representing  the  carrier. 

The  authors  of  the  dissenting  opinion,  Messrs.  A.  O.  Wharton 
and  E.  F,  Grable,  are  glad  to  withdraw  the  statement  referred  to 
as  it  is  not  our  policy  to  depart  from  the  facts  in  dissenting  from  a 
conclusion  reached  by  a majority  of  the  board.  We  are  advised 
that  William  H.  Hoyland  has  been  restored  to  the  service  of  the  car- 
rier with  his  seniority  rights  unimpaired,  and  we  desire  to  com- 
mend the  officer  of  the  carrier  responsible  for  this  action. 

This  addendum  is  being  distributed  to  the  addressees  receiving 
copies  of  the  original  decision. 


PART  3 

INTERPRETATIONS  ::  1925 
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INTERPRETATION  TO  DECISION  NO.  1371 

Interpreta- 
tion No.  Page 

1.  Dated  February  11,  1925 1367 

INTERPRETATIONS  TO  DECISION  NO.  2132 

1.  Dated  June  3,  1925 1367 

INTERPRETATION  TO  DECISION  NO.  2443 

1.  Dated  January  16,  1925 1367 

INTERPRETATIONS  TO  DECISION  NO.  2687 

1.  Dated  July  8,  1925 1368 

2.  Dated  October  28,  1925 1369 

INTERPRETATION  TO  DECISION  NO.  3537 

1.  Dated  December  1,  1925 1370 
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INTERPRETATION  NO.  1 TO  DECISION  NO.  1371.— DOCKET  3505 

Chicago , III.,  February  11,  1925 

Question. -r-'Wh&t  dates  shall  be  used  in  computing  compensation 
due  Mae  Chism  under  paragraph  (b)  of  Decision  No.  1371?  (Ill 
R.  L.  B.  970.) 

Decision, — March  31,  1921,  to  September  12,  1921. 


INTERPRETATION  NO.  1 TO  DECISION  NO.  2132.— DOCKETS  NOS. 

4147,  4148,  4149,  4150,  4184,  4185,  4186 

Chicago,  III.,  June  3,  1925 

Question. — (a)  Does  rule  59  of  Decision  No.  2132  (V,  R.  L.  B. 
114)  require  that  all  service  performed  on  the  seven  holidays  speci- 
fied in  the  rule  be  paid  for  at  time-and-one-half  rate  ? 

(b)  Does  the  following  language  in  rule  59  of  Decision  No.  2132 
apply  to  holidays  or  only  to  Sundays : 

* * * Except  that  employees  necessary  to  the  continuous  operation  of  the 

carrier  and  who  are  regularly  assigned  to  such  service  will  be  assigned  one 
regular  day  off  duty  in  seven,  Sunday  if  possible,  and  if  required  to  work  on  such 
regularly  assigned  seventh  day  off  duty  will  be  paid  at  the  rate  of  time  and 
one-half  time ; when  such  assigned  day  off  duty  is  not  Sunday,  work  on  Sunday 
will  be  paid  for  at  straight-time  rate. 

Statement. — Rule  59  of  Decision  No.  2132  reads  as  follows : * 

Work  performed  on  Sundays  and  the  following  legal  holidays,  namely,  New 
Year’s  Day,  Washington’s  Birthday,  Decoration  Day,  Fourth  of  July,  Labor 
Day,  Thanksgiving  Day,  and  Christmas  (provided  when  any  of  the  above 
holidays  fall  on  Sunday,  the  day  observed  by  the  State,  Nation,  or  by  procla- 
mation shall  be  considered  the  holiday),  shall  be  paid  at  the  rate  of  time  and 
one-half,  except  that  employees  necessary  to  the  continuous  operation  of  the 
carrier  and  who  are  regularly  assigned  to  such  service  will  be  assigned  one 
regular  day  off  duty  in  seven,  Sunday  if  possible,  and  if  required  to  work  on 
such  regularly  assigned  seventh  day  off  duty  will  be  paid  at  the  rate  of  time 
and  one-half  time ; when  such  assigned  day  off  duty  is  not  Sunday,  work  on 
Sunday  will  be  paid  for  at  straight-time  rate. 

Decision. — (a)  Yes.  (b)  The  language  in  question  applies  only 
to  Sundays. 


INTERPRETATION  NO.  1 TO  DECISION  NO.  2443.— DOCKET  4538 

Chicago,  III.,  January  16,  1925 

Question. — Interpretation  of  Decision  No.  2443  (V,  R.  L.  B.  476) 
in  re:  application  of  provisions  of  Decision  No.  1538  (IY,  R.  L.  B., 
26),  relating  to  wages,  to  the  signal  department  employees  of  the 
Cincinnati,  Indianapolis  & Western  Railroad  Co. 
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Statement. — A dispute  has  arisen  between  the  parties  to  Decision 
No.  2443,  relative  to  the  proper  application  of  said  decision,  it  being 
the  contention  of  the  carrier  that  the  language  of  Decision  No. 
2443  has  reference  only  to  the  rules  which  were  in  dispute  and  did 
not  change  the  rates  of  pay  of  the  signal  department  employees. 

Decision  No.  2443  reads  as  follows: 

The  Railroad  Labor  Board  decides  that  effective  as  of  the  date  of  this 
decision  the  provisions  of  Decision  No.  1538  (IV,  R.  L.  B.  26)  shall  be  applied 
to  the  employees  in  the  signal  department  of  the  Cincinnati,  Indianapolis  & 
Western  Railroad  Co.  in  so  far  as  a dispute  may  exist  on  the  subject  covered 
by  the  rules  contained  therein. 

It  is  ihe  contention  of  the  employees  that  the  decision  of  the  board 
sustained  their  contention  as  set  forth  in  Decision  No.  2443.  That 
portion  of  Decision  No.  1538  relating  to  an  adjustment  in  wages 
reads  as  follows : 

(&).  In  presenting  their  case,  the  employees  contended  that  there  was  an 
unjust  inequality  in  the  rates  of  signal  maintainers  on  some  carriers  as  com- 
pared with  others,  certain  employees  on  a few  carriers  receiveing  68  cents 
per  hour  instead  of  the  established  minimum  rate  of  72  cents.  The  board 
finds  »that  a large  majority  of  the  signal  maintainers  are  now  receiving  72 
cents  per  hour  and  decides  that  this  inequality  shall  be  removed  by  increasing 
to  72  cents  per  hour  the  rate  of  signal  maintainers  who  are  now  being  paid 
68  cents. 

Decision. — It  was  the  intention  of  the  Bailroad  Labor  Board,  in 
the  promulgation  of  Decision  No.  2443  to  extend  the  provisions 
of  Decision  No.  1538  to  the  employees  in  the  signal  department  of 
the  Cincinnati,  Indianapolis  & Western  Bailroad  Co.  in  so  far  as  any 
dispute  may  have  existed  on  the  subject  matter  covered  by  that 
decision;  therefore,  that  portion  of  Decision  No.  1538  relating  to 
wages  should  be  applied  to  the  signal  department  employees  of 
this  carrier. 


INTERPRETATION  NO.  1 TO  DECISION  NO.  2687. — DOCKET  4791 

Chicago , III.,  July  8,  1925 

Question. — Shall  section  (a-9),  Article  Y of  Decision  No.  2687 
(Y,  B.  L.  B.  810)  apply  to  employees  not  regularly  assigned  to 
Sunday  and/or  holiday  service  who  are  notified  or  called  to  perform 
service  on  such  days? 

Statement. — Sections  (a-5)  and  (a-6),  Article  Y of  Decision 
No.  2687,  read  as  follows: 

Sunday  and  holiday  service. — Work  performed  on  Sundays  and  the  follow- 
ing legal  holidays — namely,  New  Year’s  Day,  Washington’s  Birthday,  Deco- 
rati#n  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving  Day,  and  Christmas 
(provided  when  any  of  the  above  holidays  fall  on  Sunday,  the  day  observed 
by  the  State,  Nation,  or  by  proclamation,  shall  be  considered  a holiday)  — 
shall  be  paid  at  the  rate  of  time  and  one-half,  except  that  employees  necessary 
to  the  continuous  operation  of  power  houses,  heat-treating  plants,  train  yards, 
engine  houses;  camp  cooks  and  camp  attendants;  bridge,  highway-crossing 
and  tunnel  watchmen ; signalmen  at  railroad  noninterlocked  crossings ; lamp- 
men,  bridge  tenders,  pumpers,  track  walkers  and  engine  watchmen;  who  are 
regularly  assigned  to  work  on  Sundays  and  holidays  or  employees  who  work 
in  place  of  those  regularly  assigned,  will  be  compensated  on  the  same  basis 
as  on  week  days. 
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Sunday  and  holiday  work  will  be  required  only  when  absolutely  essential 
to  the  continuous  operation  of  the  railroad. 

Section  (a-9),  Article  V of  Decision  No.  2687,  reads  as  follows: 

Galls. — * * * Except  as  otherwise  provided  in  these  rules,  employees 

notified  or  called  to  perform  work  not  continuous  with  the  regular  work 
period,  will  be  allowed  a minimum  of  three  hours  for  two  hours’  work  or 
less.  If  held  on  duty  in  excess  of  two  hours,  time  and  one-half  time  will  be 
allowed  on  the  minute  basis. 

A dispute  has  arisen  relative  to  the  application  of  the  above- 
quoted  rules  to  employees  not  regularly  assigned  to  Sunday  and/or 
holiday  service  and  who  are  notified  or  called  to  perform  service  on 
such  days,  it  being  the  contention  of  the  carrier  that  sections  (a-5) 
and  (a-6)  of  Article  Y cover  all  Sunday  service.  The  employees 
contend  that  section  (a-9)  of  Article  Y is  applicable  to  employees 
notified  or  called  to  perform  service  on  Sundays  and/or  holidays, 
because  such  service  is  “ not  continuous  with  the  regular  work 
period.” 

Decision. — Yes,  except  when  employees  are  notified  or  called  to 
fill  the  places  of  employees  regularly  assigned  to  Sunday  and/or 
holiday  service. 


INTERPRETATION  NO.  2 TO  DECISION  NO.  2687.— DOCKET  4559 

Chicago,  III.,  October  28,  1925 

Question. — Dispute  relative  to  the  application  of  Decision  No. 
2687  (Y,  R.  L.  B.  810)  to  employees  who  are  assigned  for  part-time 
service  on  Sundays  and/or  holidays. 

Statement. — The  evidence  shows  that  prior  to  December  1,  1924, 
employees  who  were  assigned  to  work  on  Sundays  and/or  holidays 
a less  number  of  hours  than  constituting  a day’s  work,  within  the 
limits  of  the  regular  week-day  assignment,  were  paid  for  such  service 
in  accordance  with  rule  27-b  of  the  agreement,  reading : 

Except  as  otherwise  provided  in  these  rules,  when  assigned,  notified,  or  called 
to  work  on  Sundays  and/or  the  above  specified  holidays  a less  number  of  hours 
than  constitutes  a day’s  work  within  the  limits  of  the  regular  week-day  assign- 
ment, employees  shall  be  paid  a minimum  of  three  hours  for  two  hours’  work 
or  less  and  at  the  pro  rata  hourly  rate  after  the  second  hour  of  each  tour  of 
duty. 

The  question  as  to  the  payment  for  service  performed  on  Sundays 
and  holidays  was  one  before  the  board  in  a dispute  resulting  in  the 
issuance  of  Decision  No.  2687,  it  being  the  contention  of  the  em- 
ployees that  time  and  one-half  should  be  allowed  for  all  service  per- 
formed on  Sundays  and  holidays,  while  the  carrier  contended  t]iat 
no  change  should  be  made  in  the  rule  then  in  effect. 

The  Railroad  Labor  Board  in  its  Decision  No.  2687,  sections  (a-5) 
and  (a-6)  of  Article  Y,  decided  that  the  following  rule  was  just  and 
reasonable : 

Work  performed  on  Sundays  and  the  following  legal  holidays — namely,  New 
Year’s  Day,  Washington’s  Birthday,  Decoration  Day,  Fourth  of  July,  Labor 
Day,  Thanksgiving  Day,  and  Christmas  (provided  when  any  of  the  above  holi- 
days fall  on  Sunday  the  day  observed  by  the  State,  Nation,  or  by  proclama- 
tion shall  be  considered  a holiday) — shall  be  paid  at  the  rate  of  time  and  one- 
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half,  except  that  employees  necessary  to  the  continuous  operation  of  power 
houses,  heat-treating  plants,  train  yards,  engine  houses ; camp  cooks  and  camp 
attendants ; bridge,  highway  crossing,  and  tunnel  watchmen ; signalmen  at 
railroad  noninterlocked  crossings ; lampmen,  bridge  tenders,  pumpers,  track 
walkers,  and  engine  watchmen,  who  are  regularly  assigned  to  work  op  Sun- 
days and  holidays,  or  employees  who  work  in  place  of  those  regularly  assigned, 
will  be  compensated  on  the  same  basis  as  on  week  days. 

Sunday  and  holiday  work  will  be  required  only  when  absolutely  essential  to 
the  continuous  operatiop  of  the  railroad. 

Since  the  promulgation  of  the  above-quoted  rule  the  carrier  has 
taken  the  position  that  employees  regularly  assigned  for  part-time 
service  on  Sundays  and  holidays,  which  service  is  necessary  to  the 
continuous  operation  of  the  carrier,  are  excepted  from  the  applica- 
tion of  the  punitive  overtime  payment.  As  an  example,  there  are 
certain  track  walkers,  pumpers,  and  the  like  who  are  assigned  to,  say 
three  hours’  service  each  Sunday,  and  under  the  application  of  the 
rule  in  effect  prior  to  the  issuance  of  Decision  No.  2687  these  em- 
ployees were  allowed  four  hours’  pay.  Under  the  carrier’s  inter- 
pretation of  the  present  rule  they  would  be  allowed  only  three 
hours’  pay. 

The  employees  take  the  position  that  the  board  in  its  Decision  No. 
2687  did  not  take  away  from  them  more  favorable  conditions  previ- 
ously enjoyed,  but  that  the  rule  was  for  the  purpose  of  establishing 
an  even  more  favorable  condition  to  certain  classes.  In  addition  to 
this  contention  on  the  part  of  the  employees  it  is  their  position  that 
sections  (a-5)  and  (a-6),  Article  V of  Decision  No.  2687,  above 
quoted,  provides  for  the  payment  of  pro  rata  rate  on  Sundays  and 
holidays  only  where  such  employees  are  assigned  for  service  the 
same  number  of  hours  as  on  week  days.  In  other  words,  it  is  their 
position  that  a pumper  working  four  hours  on  Sunday  should  receive 
time  and  one-half  for  all  service  rendered,  or  a total  of  six  hours’ 
pay. 

Decision. — The  term  “ regularly  assigned  to  work  on  Sundays  and 
holidays”  as  included  in  sections  (a-5)  and  (a-6),  Article  V of 
Decision  No.  2687,  was  intended  to  cover  only  employees  regularly 
assigned  for  the  full  number  of  hours,  representing  their  regular 
week-day  assignment. 

Employees  required  to  work  a less  number  of  hours  on  Sundays 
and  holidays  than  constitutes  their  regular  week-day  assignment 
shall  be  compensated  at  the  rate  of  time  and  one-half,  with  a mini- 
mum of  three  hours  for  any  service  less  than  two  hours. 


INTERPRETATION  NO.  1 TO  DECISION  NO.  3537.— DOCKET  4897 

Chicago,  III.,  December  1,  1925 

Question. — Do  the  provisions  of  Decision  No.  3537,  Docket  3995, 
dated  May  13,  1925,  provide  that  Mr.  A.  J.  Miller  is  entitled  to  com- 
pensation at  station  helper’s  rate  of  pay,  and  compensation  for  serv- 
ice performed  in  excess  of  eight  hours  on  week  days,  and  all  service 
on  Sundays  and/or  holidays,  in  accordance  with  rules  as  contained 
in  clerks’  agreement  covering  service  performed  as  pumper-station 
helper,  Iroquois,  S.  Dak.,  during  period  January  9,  1922,  to  Novem- 
ber 3,  1923,  both  inclusive  £ 


INTERPRETATIONS  1371 

Statement . — Decision  No.  3537  of  the  Railroad  Labor  Board  de- 
cided the  following  questions: 

(а)  Is  A.  J.  Miller  entitled  to  reinstatement  into  the  service  with  seniority 
rights  unimpaired  and  paid  for  time  lost? 

(б)  Is  Mr.  Miller  entitled  to  the  rate  of  pay  made  applicable  by  the  pro- 
visions of  rule  54  of  the  current  agreement  of  the  maintenance-of-way  employees 
and  railway  shop  workers? 

(c)  If  entitled  to  rate  of  pay  made  applicable  in  accordance  with  the  pro- 
visions of  rule  54  of  the  current  agreement  of  the  maintenance-of-way  employees 
and  railway  shop  laborers,  should  payment  for  overtime  in  excess  of  eight  (8) 
hours  and  for  Sunday  and  holiday  services  be  paid  for  in  accordance  with  the 
provisions  of  working  rules  of  the  clerks’  agreement,  which  covers  such  em- 
ployees as  station  helpers? 

The  decision  on  each  question  was  as  follows : 

(a)  No.  (b)  Yes.  (c)  Yes. 

Decision .■ — Yes. 


* 


PART  4 


APPENDIX  ::  1925 


LIST  OF  COURT  DECISIONS 


COUKT  DECISIONS 


Page 

Hoey  v.  New  Orleans  Great  Northern  Railroad  Co.  (105  So.  310) 1404 

Michaelson  et  al.  v.  United  States  ex  rel.  Chicago,  St.  Paul,  Minneapolis 

& Omaha  Railway  Co.  (45  Sup.  Ct.  18) 1377 

Pennsylvania  Railroad  System  and  Allied  Lines  Federation,  No.  90,  et 

al.  v.  Pennsylvania  Railroad  Co.  et  al.  (45  Sup.  Ct.  307) 1392 

Pennsylvania  System  Board  of  Adjustment  of  the  Brotherhood  of  Rail- 
way and  Steamship  Clerks,  Freight  Handlers,  Express,  and  Station 
Employees,  appellant,  v.  Pennsylvania  Railroad  Co.,  Samuel  W.  Rea, 

W.  W.  Atterbury,  et  al.,  appellees  (45  Sup.  Ct.  312) 1400 

Railroad  Labor  Board  v.  Robertson.  Same  v.  McGuire  (3  F.  (2d)  488) 1382 

Robertson  v.  Railroad  Labor  Board  (43  Sup.  Ct.  621) 1401 


1375 


•-  ••  '0181*2 


. 


'■  . • ■ ..  ' 'if  .'ft  I 

■ 


APPENDIX 


COURT  DECISIONS 

IN  RE  TITLE  III,  TRANSPORTATION  ACT,  1920 

Michaelson  et  al.  v.  United  States  ex  rel.  Chicago,  St.  Paul,  Minneapolis  & 

Omaha  Railway  Co. 

Sandefur  v.  Canoe  Creek  Coal  Co. 

[Argued  April  9 and  10,  1924.  Decided  October  20,  1924] 

Nos.  246  and  232 

On  writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

On  certificate  from  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Contempt  proceeding  by  the  United  States,  on  the  relation  of  the 
Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co.  against  Sam 
Michaelson  and  others,  and  suit  by  the  Canoe  Creek  Coal  Co.  against 
S.  C.  Sandefur  and  others.  Judgments  against  defendants  in  the 
first-described  proceedings  were  affirmed  by  the  Circuit  Court  of 
Appeals  (291  F.  940),  and  they  bring  error.  The  named  defendant 
in  the  second-described  action  was  fined  for  contempt,  and  the  Cir- 
cuit Court  of  Appeals,  on  error,  certified  the  question  involved  to  the 
United  States  Supreme  Court  (293  F.  379).  Judgments  reversed 
and  cause  remanded  in  first  proceeding  and  question  answered  in 
second  action. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the  court: 

These  cases  were  argued  together  and  will  be  disposed  of  in  one 
opinion.  The  principal  question  presented  in  the  Michaelson  case, 
and  the  sole  question  in  the  Sandefur  case,  is  whether  the  provision 
of  the  Clayton  Act  of  October  15,  1914  (ch.  323,  38  Stat.  738,  secs. 
21,  22;  Comp.  st.  secs.  1245a,  1245b),  requiring  a jury  trial  in  certain 
specified  kinds  of  contempt  is  constitutional.  Subordinate  ques- 
tions presented  in  the  Michaelson  case  are  : (a)  Whether  petitioners 
were,  or  whether  it  is  necessary  that  they  should  be,  “ employees  ” 
within  the  meaning  of  section  20  of  the  act  (Comp,  st.,  sec.  1243d)  ; 
(b)  whether  the  acts  alleged  to  constitute  the  contempt  were  also 
criminal  offenses  under  the  statutes  of  the  United  States  or  of  the 
State  where  committed:  ( c ) whether  the  provision  for  a jury  is 
mandatory  or  permissive. 

The  petitioners  in  the  Michaelson  case  were  striking  employees 
of  the  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co.,  and, 
with  others,  were  proceeded  against  by  bill  in  equity  for  combining 
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and  conspiring  to  interfere  with  interstate  commerce  by  picketing 
and  the  use  of  force  and  violence,  etc.  After  a hearing  a pre- 
liminary injunction  was  granted.  Subsequently,  proceedings  in 
contempt  were  instituted  in  the  district  court,  charging  petitioners 
with  sundry  violations  of  the  injunction;  and  a rule  to  show  cause 
was  issued.  Upon  the  answer  and  return  to  the  rule,  petitioners 
applied  for  a jury  trial  under  section  22  of  the  Clayton  Act,  but 
the  district  court  denied  the  application  and  proceeded  without  a 
jury.  At  the  conclusion  of  the  hearing,  the  petitioners  were 
adjudged  guilty  and  sentenced  to  pay  fines  in  various  sums,  and 
in  default  of  payment  to  stand  committed  to  jail  until  such  fines 
were  paid.  Thereupon  the  case  was  taken  to  the  circuit  court  of 
appeals  by  writ  of  error;  and  by  that  court  the  judgments  were 
affirmed.  (291  Fed.  940.) 

First.  Is  the  provision  of  the  Clayton  Act  granting  a right  of 
trial  by  jury  constitutional?  The  court  below  held  in  the  negative, 
on  the  ground  that  the  power  of  a court  to  vindicate  or  enforce  its 
decree  in  equity  is  inherent,  is  derived  from  the  Constitution  as  a 
part  of  its  judicial  power,  and  that  Congress  is  without  constitu- 
tional authority  to  deprive  the  parties  in  an  equity  court  of  the 
right  of  trial  by  the  chancellor. 

If  the  statute  now  under  review  encroaches  upon  the  equity 
jurisdiction  intended  by  the  Contsitution,  a grave  constitutional 
question  in  respect  of  its  validity  would  be  presented  and  it,  there- 
fore, becomes  our  duty,  as  this  court  has  frequently  said,  to  con- 
strue it  “ if  fairly  possible  so  as  to  avoid  not  only  the  conclusion 
that  it  is  unconstitutional  but  also  grave  doubts  on  that  score.” 
Panama  Railroad  Co.  v.  Johnson,  264  U.  S.  375;  44  S.  Ct.  391;  68 
L.  Ed. 

Shortly  stated,  the  statute  provides  that  willful  disobedience  of 
any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  any 
district  court  of  the  United  States  or  any  court  of  the  District  of 
Columbia  by  doing  any  act  or  thing  forbidden,  if  such  act  or  thing 
be  of  such  character  as  to  constitute  also  a criminal  offense  under 
any  statute  of  the  United  States  or  law  of  any  State  in  which  the 
act  is  committed,  shall  be  proceeded  against  as  in  the  statute  pro- 
vided. In  all  such  cases  the  “ trial  may  be  by  the  court,  or,  upon 
the  demand  of  the  accused,  by  a jury  55  and  “ such  trial  shall  con- 
form, as  near  as  may  be,  to  the  practice  in  criminal  cases  prosecuted 
on  indictment  or  on  information.”  Upon  conviction  the  accused 
is  to  be  punished  “ by  fine  or  imprisonment,  or  both,  the  fine  to 
be  paid  to  the  United  States  or  to  the  complainant  or  other  party 
injured  by  the  act  constituting  the  contempt,  and  where  more  than 
one  is  so  damaged  divided  among  them  as  the  court  may  direct.” 

The  provision  for  trial  by  jury  upon  demand,  as  we  shall 
presently  show,  is  mandatory;  and  the  question  to  be  answered  is 
whether  it  infringes  any  power  of  the  courts  vested  by  the  Con- 
stitution and  unalterable  by  congressional  legislation.  We  first 
inquire  whether  the  proceeding  contemplated  by  the  statute  is  for 
a civil  or  a criminal  contempt.  If  it  be  the  latter — since  the  pro- 
ceeding for  criminal  contempt,  unlike  that  for  civil  contempt,  is 
between  the  public  and  the  defendant,  is  an  independent  proceeding 
at  law  and  no  part  of  the  original  cause,  Gompers  v.  Bucks  Stove  & 
Range  Co.  (221  U.  S.  418,  444-446,  451;  31  S.  Ct.  492;  55  L.  Ed. 
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797;  34  L.  R.  A.  (N.  S.)  874) — we  are  at  once  relieved  of  the  doubt 
which  might  otherwise  arise  in  respect  of  the  authority  of  Congress 
to  set  aside  the  settled  rule  that  a suit  in  equity  is  to  be  tried  by 
the  chancellor  without  a jury  unless  he  choose  to  call  one  as  purely 
advisory.  We  think  the  statute,  reasonably  construed,  relates  ex- 
clusively to  criminal  contempts.  The  act  or  thing  charged  must 
be  of  such  character  as  also  to  constitute  a crime.  Prosecution 
must  be  in  conformity  with  the  practice  in  criminal  cases.  Upon 
conviction  the  accused  is  to  be  punished  by  fine  or  imprisonment, 
or  both.  True,  the  fine  may  be  paid  to  the  United  States  or  to 
the  complainant  or  divided  among  the  parties  injured  by  the  act, 
as  the  court  may  direct ; but  that  does  not  alter  the  essential  nature 
of  the  proceeding  contemplated  by  the  statute.  The  discretion 
given  the  court  in  this  respect  is  incidental  and  subordinate  to  the 
dominating  purpose  of  the  proceeding  which  is  punitive  to  vindicate 
the  authority  of  the  court  and  punish  the  act  of  disobedience  as 
a public  wrong.  (See  Re  Merchants  Stock  Co.,  petitioner,  223 
U.  S.  639,  641;  32  S.  Ct.,  339;  56  L.  Ed.,  584;  Matter  of  Christenson 
Engineering  Co.,  194  U.  S.  458,  461;  24  S.  Ct.,  729;  48  L.  Ed.  1072; 
Merchants  Stock  & Grain  Co.  v.  Board  of  Trade  187  Fed.  398, 
401;  109  C.  C.  A.  230;  Kreplik  v.  Couch  Patents  Co.,  190  Fed.  565, 
572;  111  C.  C.  A.  381.)  “If  the  contempt  savors  of  criminality, 
and  the  sentence  is  penal,  that  according  to  the  books  appears  to 
be  enough.”  (Long  Wellesley’s  case,  2 Russ.  & M.,  639,  667.) 

But  it  is  contended  that  the  statute  materially  interfers  with  the 
inherent  power  of  the  courts  and  is  therefore  invalid.  That  the 
power  to  punish  for  contempts  is  inherent  in  all  courts,  has  been 
many  times  decided  and  may  be  regarded  as  settled  law.  It  is 
essential  to  the  administration  of  justice.  The  courts  of  the  United 
States,  when  called  into  existence  and  vested  with  jurisdiction  over 
any  subject,  at  once  becomes  possessed  of  the  power.  So  far  as 
the  inferior  Federal  courts  are  concerned,  however,  it  is  not  beyond 
the  authority  of  Congress  (Ex  parte  Robinson,  19  Wall.  505, 
510-511;  22  L.  Ed.  205;  Besette  v.  W.  B.  Conkey  Co.,  194  U.  S. 
324,  326;  24  S.  Ct.  665;  48  L.  Ed.,  997) ; but  the  attributes  wThich 
inhere  in  that  power  and  are  inseparable  from  it  can  neither  be 
abrogated  nor  rendered  practically  inoperative. 

That  it  may  be  regulated  within  limits  not  precisely  defined  may 
not  be  doubted.  The  statute  now  under  review  is  of  the  latter  char- 
acter. It  is  of  narrow  scope,  dealing  with  the  single  class  where 
the  act  or  thing  constituting  the  contempt  is  also  a crime  in  an  ordi- 
nary sense.  It  does  not  interfere  with  the  power  to  deal  summarily 
with  contempts  committed  in  the  presence  of  the  court  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice,  and  is  in  express 
terms  carefully  limited  to  the  cases  of  contempt  specifically  defined. 
Neither  do  we  think  it  purports  to  reach  cases  of  failure  or  refusal 
to  comply  affirmatively  with  a decree — that  is  to  do  something  which 
a decree  commands — which  may  be  enforced  by  coercive  means  or 
remedied  by  purely  compensatory  relief.  If  the  reach  of  the  statute 
had  extended  to  the  cases  which  are  excluded,  a different  and  more 
serious  question  would  arise.  But  the  simple  question  presented  is, 
whether  Congress  may  require  a trial  by  jury  upon  the  demand  of 
the  accused  in  an  independent  proceeding  at  law  for  a criminal  con- 
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tempt  which  is  also  a crime.  In  criminal  contempts,  as  in  criminal 
cases,  the  presumption  of  innocence  obtains.  Proof  of  guilt  must 
be  beyond  reasonable  doubt  and  the  defendant  may  not  be  compelled 
to  be  a witness  against  himself.  (Gompers  v.  Bucks  Stove  & Range 
Co.,  supra,  page  444,  31  S.  Ct.  492.)  The  fundamental  characteris- 
tics of  both  are  the  same.  Contempts  of  the  kind  within  the  terms  of 
the  statute  partake  of  the  nature  of  crimes  in  all  essential  particulars. 
“ So  truly  are  they  crimes  that  it  seems  to  be  proved  that  in  the 
early  law  they  were  punished  only  by  the  usual  criminal  procedure 
(3  Transactions  of  the  Royal  Historical  Society  (N.  S.),  p.  147 
• (1885),  and  that  at  least  in  England  it  seems  that  they  still  may 
be  and  preferably  are  tried  in  that  way.”  (Gompers  v.  United 
States,  233  U.  S.  604,  610-611;  34  S.  Ct.  693;  58  L.  Ed.  1115;  Ann. 
Cas.  1915,  D.  1044.)  This  is  also  pointed  out  by  counsel  in  the  case 
of  O’Shea  v.  O’Shea  and  Parnell  (L.  R.  15  Prob.  Div.  50,  61) ; and,  in 
the  course  of  one  of  the  opinions  in  that  case,  it  is  said  (p.  64)  : 
“ The  offense  of  appellant  (criminal  contempt)  is  certainly  a criminal 
offense.  I do  not  say  that  it  is  an  indictable  offense  but,  whether 
indictable  or  not,  it  is  a criminal  offense,  and  it  is  an  offense,  and  the 
only  one  that  I know  of,  which  is  punishable  at  common  law  by 
summary  process.”  The  proceeding  is  not  between  the  parties  to 
the  original  suit  but  between  the  public  and  the  defendant.  The  only 
substantial  difference  between  such  a proceeding  as  we  have  here 
and  a criminal  prosecution  by  indictment  or  information  is  that  in 
the  latter  the  act  complained  of  is  the  violation  of  a law  and  in  the 
former  the  violation  of  a decree.  In  the  case  of  the  latter,  the  ac- 
cused has  a constitutional  right  of  trial  by  jury;  while  in  the  former 
he  has  not.  The  statutory  extension  of  this  constitutional  right  to 
a class  of  contempts  which  are  properly  described  as  “ criminal 
offenses  ” does  not,  in  our  opinion,  invade  the  powers  of  the  courts 
as  intended  by  the  Constitution  or  violate  that  instrument  in  any 
other  way. 

Second.  We  come,  then,  to  consider  the  reasons  which,  assuming 
the  validity  of  the  statute,  are  nevertheless  urged  to  preclude  the 
right  to  a jury  trial.  The  first  contention  is  that  petitioners  were 
not  “ employees  ” within  the  meaning  of  the  act,  because,  having 
gone  out  on  strike,  the  relationship  of  employer  and  employee  had 
come  to  an  end.  The  dispute  out  of  which  arose  the  unlawful  acts 
alleged  in  the  bill  was  one  between  the  employer  on  the  one  hand 
and  its  employees  on  the  other,  respecting  terms  or  conditions  of 
employment,  namely,  the  scale  of  wages  to  be  paid  employees  of  the 
class  to  which  defendants  belonged.  This  dispute  had  been  sub- 
mitted to  the  Railroad  Labor  Board,  which,  after  a hearing,  had 
fixed  the  scale  to  be  paid;  but  the  defendants  declined  to  abide  by 
the  action  of  the  board  and  went  out  on  strike,  and  in  furtherance 
thereof  conspired  together  and  committed  various  unlawful  acts  in 
restraint  of  respondent’s  interstate  commerce.  The  purpose  of  the 
strike  was  to  bring  about  an  increase  of  wages.  The  case  was  ob- 
viously within  the  provisions  of  section  20,  in  respect  of  injunctions. 
The  court  below  held  that,  while  ordinarily  this  would  be  so,  it  was 
not  so  in  this  instance  because  (1)  the  employer  was  a railroad  com- 
pany, bound  to  continue  its  operations  in  the  public  interest  and 
therefore  not  on  an  equal  footing  with  its  employees,  and  (2)  that, 
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since  the  scale  of  wages  had  been  fixed  by  the  Railroad  Labor  Board, 
the  strike,  in  effect,  was  against  the  board,  a governmental  instru- 
mentality, “ to  be  classed  with  the  insurrection  of  the  Boston  police- 
men.” 

To  say  that  railroad  employees  are  outside  the  provisions  of  the 
statute  is  not  to  construe  the  statute  but  to  engraft  upon  it  an  ex- 
ception not  warranted  by  its  terms.  If  Congress  had  intended  such 
?n  exception,  it  is  fair  to  suppose  that  it  would  have  said  so  affirma- 
tively. The  words  of  the  act  are  plain  and  in  terms  inclusive  of  all 
classes  of  employment ; and  we  find  nothing  in  them  which  requires  a 
resort  to  judicial  construction.  The  reasoning  of  the  court  below 
really  does  not  present  a question  of  statutory  construction,  but 
rather  an  argument  justifying  the  supposititious  exception  on  the 
ground  of  necessity  or  of  policy — a matter  addressed  to  the  legisla- 
tive and  not  the  "judicial  authority.  Neither  was  the  strike  one 
against  the  Labor  Board.  It  was  a strike  notwithstanding  the  action 
of  the  board,  but  against  the  respondent.  The  policemen’s  strike  was 
against  a governmental  employer.  The  Labor  Board  was  not  an 
employer  but  an  arbitrator,  whose  determination,  moreover,  had 
only  the  force  of  moral  suasion.  (Pennsylvania  Railroad  Co.  v. 
Labor  Board,  261  U.  S.  72,  84;  43  S.  Ct.  278;  67  L.  Ed.  536.)  More- 
over, it  is  to  be  observed  that  sections  21  and  22,  which  deal  with  the 
subject  of  contempts,  do  not  contain  the  limitation  in  respect  of  em- 
ployment contained  in  section  20.  Section  21  (Comp.  St.  sec.  1245a) 
provides  “that  any  person  who  shall  willfully  disobey  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  any  district  court,” 
etc.,  “shall  be  proceeded  against  for  his  * * * contempt  as 

hereinafter  provided.”  Section  22  provides  for  a trial  by  jury  upon 
demand  of  the  accused  in  all  cases  within  the  purview  of  the  act. 
Whether  the  general  language  of  section  21  should  be  limited  by 
construction  because  it  forms  a part  of  an  act  dealing  with  unlawful 
restraints  and  monopolies,  or  for  any  other  reason,  we  need  not  now 
stop  to  inquire.  It  is  enough  to  say  that  in  a controversy,  such  as 
we  have  here,  at  least,  it  does  not  require  the  existence  of  the  status 
of  employment  at  the  time  the  acts  constituting  the  contempt  are 
committed  in  order  to  bring  into  operation  the  provision  for  a trial 
by  jury. 

We  take  no  time  to  discuss  the  contention  that  the  acts  alleged  as 
constituting  contempt  do  not  also  constitute  criminal  offenses.  Ac- 
cording to  the  petition  for  the  rule  and  affidavits  in  support  of  it, 
these  consisted  of  abusive  language,  assembling  in  numbers,  picket- 
ing, and  other  acts  for  the  purpose  of  intimidating  and  preventing 
men  desirous  of  securing  employment  with  the  railway  company 
from  entering  such  employment.  Prima  facie,  at  least,  this  violated 
the  statute  of  Wisconsin,  where  the  acts  were  committed  (R.  S.  1921, 
sec.  4466c),1  and  this  is  enough. 

Neither  is  it  necessary  to  consider  at  length  the  final  contention 
that  the  jury  provision  of  the  statute  is  not  mandatory  but  per- 


1 Sec.  4466c.  Any  person  who  by  threats,  intimidation,  force,  or  coercion  of  any  kind 
shall  hinder  or  prevent  any  other  person  from  engaging  in  or  continuing  in  any  lawful 
work  or  employment,  either  for  himself  or  as  a wage  worker,  or  who  shall  attempt  to  so 
hinder  or  prevent,  shall  be  punished  by  fine  not  exceeding  $100  or  by  imprisonment  in  the 
county  jail  not  more  than  six  months,  or  by  both  fine  and  imprisonment,  in  the  discretion 
of  the  court. 
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missive.  It  is  mandatory.  The  argument  to  the  contrary  is  based 
on  the  use  of  the  permissive  word  “ may  ” — “ such  trial  may  be  by 
the  court  or,  upon  the  demand  of  the  accused,  by  a jury.”  Strictly 
and  grammatically  considered,  the  word  “ may  ” limits  both  phrases, 
“by  the  court”  and  “by  a jury”;  but  to  construe  it  as  contended,  in 
practical  effect,  would  be  to  subvert  the  plain  intent  and  good  sense 
of  the  statute.  And  this  is  made  clear  by  the  history  leading  up  to 
and  accompanying  the  enactment,  as  well  as  the  reports  of  the  com- 
mittees having  the  bill  in  charge.  The  Judiciary  Committee  of  the 
House,  in  reporting  the  bill,  said : 

The  trial  is  by  the  court  (1)  in  case  no  jury  be  demanded  by  the  accused, 
(2)  if  the  contempt  be  in  the  presence  of  the  court  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice,  or  (3)  if  the  contempt  be  charged  to 
be  in  disobedience  of  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
entered  in  any  suit  or  action  brought  or  prosecuted  in  the  name  or  on  behalf 
of  the  United  States.  In  other  cases  the  trial  is  to  be  by  jury.  (H.  Kept. 
No.  613,  62d  Cong.,  2d  sess.) 

The  intent  of  Congress  in  adopting  the  provision  was  to  give  to 
the  accused  a right  of  trial  by  jury,  not  merely  to  vest  authority  in 
the  judge  to  call  a jury  at  his  discretion.  (See  Supervisors  v.  United 
States,  4 Wall.  435,  446-7;  18  L.  Ed.  419.) 

The  Sandefur  case  is  here  on  certificate  requesting  the  instruction 
of  this  court  upon  the  following  question  of  law : 

Do  those  provisions  of  section  22  of  the  Clayton  Act  which  require  a con- 
viction upon  a jury  trial  as  a condition  precedent  to  punishment  for  contempt, 
upon  demand  for  a jury  trial  in  the  case  specified,  impose  a valid  restriction 
upon  the  inherent  judicial  power  of  the  United  States  district  courts? 

The  facts  stated  in  the  certificate  bring  the  case  within  the  prin- 
ciple of  what  has  already  been  said,  and  the  question  must  be  an- 
swered in  the  affirmative. 

No.  708  reversed  and  remanded  to  the  district  court  for  further 
proceedings  in  conformity  with  this  opinion. 

No.  679.  Answer:  Yes.  (45  Sup.  Ct.  18.) 


Railroad  Labor  Board  v.  Robertson 
Same  v.  McGuire 

[District  Court,  Northern  District  Illinois,  eastern  division,  November  6,  1924. 
On  the  merits,  January  12,  1925] 

Nos.  4282,  4326 

Petitions  of  the  Railroad  Labor  Board  against  D.  B.  Robertson 
and  against  J.  M.  McGuire.  On  motions  to  quash  summons  and  to 
dismiss  petitions.  Denied. 

Wilkinson,  District  Judge:  These  are  petitions  under  section  310 
of  the  transportation  act  of  1920  (41  Stat.  472  [Comp.  St.  Ann. 
Supp.  1923,  sec.  10071:(4hhh] ) to  require  the  attendance  of  the  re- 
spondents as  witnesses  before  the  Railroad  Labor  Board.  In  case 
No.  4282  the  respondent  is  a citizen  and  inhabitant  of  Cleveland,  in 
the  northern  district  of  Ohio.  In  case  No.  4326  the  respondent  is  a 
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citizen  and  inhabitant  of  Chicago,  in  the  eastern  division  of  the 
northern  district  of  Illinois.  In  other  respects  the  averments  of  the 
petition  are  the  same. 

It  is  charged  in  substance  that  prior  to  May  14,  1924,  disputes 
existed  between  certain  railroad  interstate  carriers  named  in  the 
petitions  and  locomotive  engineers,  firemen,  and  enginemen  who 
were  employees  of  such  carriers;  that  the  employees  were  repre- 
sented in  such  disputes  by  the  Brotherhoods  of  Locomotive  Engi- 
neers and  of  Locomotive  Firemen  and  Enginemen;  that  such  dis- 
putes related  to  wages  and  salaries  of  said  employees  and  rules  and 
working  conditions;  that  none  of  said  disputes  had  been  decided  in 
conference  between  representatives  of  the  railroads  and  other  em- 
ployees or  submitted  to  any  railroad  board  of  labor  adjustment 
provided  for  by  section  302  of  the  transportation  act  (Comp.  St. 
Ann.  Supp.  1923,  sec.  lOOTl^f ) ; that  on  May  14,  1924,  the  Railroad 
Labor  Board  assumed  jurisdiction  of  said  disputes  and  consolidated 
the  same  for  hearing  as  “ Docket  No.  4055,  Atchison,  Topeka  & 
Santa  Fe  Railway  et  al.  v.  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  ” ; that  the  order 
assuming  jurisdiction  by  the  board  was  as  follows: 

The  board  is  advised  that  on  or  about  January  1,  1924,  the  Brotherhood  of 
Locomotive  Engineers  and  Brotherhood  of  Locomotive  Firemen  and  Enginemen 
presented  requests  for  increase  in  rates  of  pay  to  the  carriers  following : 

[Here  being  set  forth  the  names  of  the  carriers  set  forth  in  the  petitions.] 

Concurrent  therewith  the  above  western  railroads  presented  requests  to 
the  representatives  of  the  employees  for  relief  from  alleged  restrictive  and 
burdensome  rules  governing  working  conditions. 

Subsequent  thereto  conferences  were  arranged  between  the  duly  authorized 
representatives  of  the  interested  parties.  These  conferences  continued  until 
May  12,  1924,  at  which  time  the  conferences  terminated  without  agreement 
having  been  reached.  In  view  of  these  circumstances  the  board  has  reason 
to  believe  that  a dispute  exists  which  is  likely  to  substantially  interrupt  com- 
merce. The  board  therefore  decides  to  exercise  its  authority  as  set  forth  in 
the  transportation  act,  1920,  and  hereby  orders  the  parties  directly  involved 
to  attend  a hearing  which  is  set  for  June  3,  1924,  at  10  o’clock  a.  m.,  daylight 
saving  time,  Transportation  Building,  Chicago,  unless  in  the  meantime  a set- 
tlement is  reached.  Pending  hearing  and  decision  thereon  both  parties  are 
directed  to  maintain  status  quo. 

The  petitions  further  allege  that  the  consolidated  disputes  were 
heard  from  time  to  time  by  the  board  and  evidence  taken,  a copy 
of  which  proceedings  is  attached  to  the  petition  and  contains  more 
than  2,000  typewritten  pages ; that  subpoenas  were  duly  served  upon 
102  witnesses  who  were  all  officers  or  agents  Of  the  brotherhoods  or 
employees  of  one  of  the  carriers,  including  the  respondents,  demand- 
ing their  presence  before  the  board  for  the  purpose  of  giving  evi- 
dence in  said  consolidated  disputes;  that  said  witnesses,  including 
respondents,  appeared  specially  by  attorney  and  refused  to  give 
evidence  on  divers  grounds,  one  of  which  was  that  the  petitioner  had 
no  jurisdiction  to  hear  the  disputes;  that  the  board  overruled  the 
objection  and  made  an  order  in  part  as  follows: 

In  this  particular  case  the  board’s  opinion  that  a substantial  interruption  of 
traffic  was  likely  to  result  from  the  controversy  was  based  upon  the  amplest 
grounds,  a portion  of  which  will  be  briefly  mentioned: 

(1)  The  questions  in  dispute  affect  the  wages  and  working  conditions  of  the 
engineers  and  firemen  on  43  of  the  principal  railroads  of  the  West,  Southwest, 
and  Northwest,  comprising  an  overwhelming  per  cent  of  the  mileage  in  that 
territory. 
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(2)  The  negotiation  of  these  questions  was  by  mutual  agreement  taken  up 
between  the  carriers,  represented  by  the  conference  committee  of  managers, 
western  railways,  and  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen.  After  some  weeks  of 
unsuccessful  efforts  to  reach  an  agreement,  the  conference  was  terminated 
without  agreement  and  the  representatives  adjourned. 

Thereupon  the  managers’  committee  notified  the  board  of  the  failure  ro  settle 
the  dispute  by  agreement. 

(3)  Knowing  that  the  same  managers’  committee  had  recently  negotiated  a 
settlement  of  analogous  disputes  concerning  wages  with  the  Order  of  Railway 
Conductors  and  the  Brotherhood  of  Railroad  Trainmen,  the  board  had  reason 
to  believe  that  their  negotiations  with  the  Brotherhood  of  Locomotive  Engi- 
neers and  Brotherhood  of  Locomotive  Firemen  and  Enginemen  had  been  in 
good  faith  and  with  a genuine  desire  to  adjust  differences,  and  that  there  must 
necessarily  exist  matters  of  sharp  dispute. 

(4)  The  board  was  aware  that  the  Brotherhood  of  Locomotive  Engineers  and 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  when  a similar  dispute 
about  wages  and  working  conditions  on  the  New  York,  New  Haven  & Hartford 
Railroad  had  resulted  in  disagreement,  had  recently  taken  a strike  vote. 
Since  then  these  two  organizations  have  taken  a strike  vote  on  the  Buffalo, 
Rochester  & Pittsburgh  Railroad  to  force  a settlement  of  a similar  dispute 
affecting  wages  and  rules.  The  board  is  therefore  justified  in  the  conclusion 
that  it  is  the  policy  of  these  two  organizations  to  promptly  resort  to  a strike 
upon  the  failure  to  reach  an  agreement  relative  to  these  wage  and  rules 
controversies. 

Moreover,  the  board  was  also  mindful  of  the  fact  that  these  same  two 
organizations  ordered  a strike  a few  months  ago  on  the  Virginian  Railway  on 
account  of  unsettled  disputes  without  first  bringing  said  disputes  to  the  board. 
After  the  strike  in  this  instance  was  effective  the  organizations  did,  however, 
appear  before  the  board  and  present  their  contentions  in  connection  with  the 
matters  in  dispute. 

These  occurrences  are  reasonably  construed  to  signify  the  policy  of  these 
organizations  in  regard  to  the  interruption  of  traffic  by  strikes. 

(5)  The  board  is  necessarily  cognizant  of  the  fact  that  said  two  organiza- 
tions comprise  a very  great  percentage  of  those  two  classes  of  employees 
essential  to  the  operation  of  trains  and  that  their  possession  of  large  strike 
funds  would  increase  their  ability  to  make  an  interruption  of  traffic  substantial 
within  the  meaning  of  the  statute. 

(6)  The  organizations  objected  to  the  board’s  assumption  of  jurisdiction  in 
this  case  on  the  ground  that  negotiations  were  being  resumed  with  the  manage- 
ments of  the  individual  railroads.  The  board  therefore  postponed  the  hearing 
to  give  ample  opportunity  for  further  negotiations  of  any  character.  The 
carriers,  however,  took  the  position  that  the  managers’  committee  represented 
each  individual  road  and  would  negotiate  with  the  local  chairman  of  the  or- 
ganizations, if  desired,  and  that  they  did  not  see  fit  to  abandon  the  method  of 
negotiation  already  adopted  by  agreement. 

(7)  The  board  can  not  overlook  the  fact  that  the  carriers  affected  by  this 
situation  serve  the  West  and  Northwest,  whose  people  are  just  now  emerging 
from  a severe  agricultural  depression  and  who  would  suffer  disastrous  results 
from  a railroad  strike. 

Furthermore,  it  must  be  remembered  that  no  injustice  can  be  done  either  to 
the  carriers  or  the  employees  by  a public  hearing  of  the  facts  surrounding  these 
disputes  before  a tribunal  composed  of  representatives  of  the  carriers,  the 
employees,  and  the  public.  Such  a hearing  will  in  all  probability  result  in  an 
adjustment  of  the  controversy.  At  any  rate,  it  will  enlighten  the  public  as 
to  the  issues  involved,  and  this  is  one  of  the  main  purposes  that  was  contem- 
plated by  Congress  when  the  transportation  act  was  passed. 

On  the  other  hand,  the  finding  of  the  board  will  not  be  legally  obligatory 
upon  either  party. 

In  view  of  all  those  considerations  the  board  can  not  accept  the  suggestion 
that  its  action  was  premature  and  that  either  a carrier  or  the  employees  have 
the  right  to  split  hairs  with  the  board  as  to  the  exact  minute  when  it  should 
exercise  its  statutory  discretion  in  the  assumption  of  jurisdiction  of  a dispute 
in  the  interest  of  the  public  welfare  and  for  . the  well-being  of  the  parties 
themselves. 
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That  afterwards  other  subpoenas  were  served  upon  respondents 
returnable  on  September  11,  1924,  at  which  time  respondents,  appear- 
ing specially  by  attorney,  refused  to  attend  and  give  evidence;  that 
in  pursuance  of  its  duty  it  is  incumbent  upon  the  board,  in  order  to 
perform  its  functions,  to  procure  evidence  from  the  respondents,  and 
that  such  evidence  is  material  to  the  matters  involved  in  said  dispute. 

The  petitioners  pray  for  orders  in  accordance  with  section  310  of 
the  transportation  acL  requiring  the  respondents  to  comply  with  the 
subpoenas  and  give  evidence  touching  the  matters  in  question. 

In  case  No.  4282,  respondent  appears  specially  and  moves  to  quash 
the  summons  on  the  ground  that  as  he  is  an  inhabitant  of  the  north- 
ern district  of  Ohio  this  suit  may  not  be  maintained  against  him 
here. 

In  case  No.  4326,  respondent  moves  to  dismiss  the  petition  on  the 
ground  that  the  subpoena  and  these  proceedings  contravene  the  third 
article  of  the  Constitution  and  the  fourth,  fifth,  and^  tenth  amend- 
ments. As  to  Article  III,  he  asserts  that  this  proceeding  invokes 
the  exercise  of  the  judicial  power  in  a proceeding  not  brought  to 
enforce  any  legal  rights  or  to  provide  redress  or  punish  any  legal 
wTrongs  and  is  not  a case  or  controversy  within  the  meaning  of  the 
second  section  of  Article  III  of  the  Constitution,  to  which  alone  the 
judicial  power  of  the  courts  of  the  United  States  extends. 

The  pertinent  parts  of  section  310  of  the  transportation  act  are  as 
follows : 

For  tlie  efficient  administration  of  the  functions  vested  in  the  Labor  Board 
by  this  title,  any  member  thereof  may  require,  by  subpoena  issued  and  signed 
by  himself,  the  attendance  of  any  witness  and  the  production  of  any  book, 
paper,  document,  or  other  evidence  from  any  place  in  the  United  States  at  any 
designated  place  of  hearing,  and  the  taking  of  a deposition  before  any  desig- 
nated person  having  power  to  administer  oaths.  In  the  case  of  a deposition 
the  testimony  shall  be  reduced  to  writing  by  the  person  taking  the  deposition 
or  under  his  direction,  and  shall  then  be  subscribed  to  by  the  deponent.  Any 
member  of  the  Labor  Board  may  administer  oaths  and  examine  any  witness. 
Any  witness  summoned  before  the  board  and  any  witness  whose  deposition  is 
taken  shall  be  paid  the  same  fees  and  mileage  as  are  paid  witnesses  in  the 
courts  of  the  United  States. 

In  case  of  failure  to  comply  with  any  subpoena  or  in  case  of  the  contumacy 
of  any  witness  appearing  before  the  Labor  Board,  the  board  may  invoke  the 
aid  of  any  United  States  district  court.  Such  court  may  thereupon  order  the 
witness  to  comply  with  the  requirements  of  such  subpoena,  or  to  give  evidence 
touching  the  matter  in  question,  as  the  case  may  be.  Any  failure  to  obey  such 
order  may  be  punished  by  such  court  as  a contempt  thereof. 

Considering  first  the  motion  to  quash  in  No.  4282,  the  only  ques- 
tion, in  view  of  the  special  appearances,  is  that  of  the  right  of  the 
Labor  Board  to  maintain  this  proceeding  against  a defendant  in  a 
district  other  than  the  one  of  which  he  is  an  inhabitant. 

Section  51  of  the  Judicial  Code  (Comp.  St.,  sec.  1033)  provides 
that,  except  as  provided  in  the  six  succeeding  sections  (none  of  which 
affects  the  question  now  under  consider ation)  and  except  where 
diversity  of  citizenship  is  the  ground  of  jurisdiction,  no  civil  suit 
shall  be  brought  in  any  district  against  any  person  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant.  This  general  provision,, 
of  course,  controls  in  the  absence  of  specific  legislation  by  Congress. 
Congress  has  the  power,  however,  to  vest  a district  court  with  juris- 
diction as  broad  as  the  terri  ^ilal  limits  of  the  United  States.  It  is 
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said  in  United  States  v.  Union  Pacific  R.  R.  Co.  (98  U.  S.  569, 
603,  25  L.  Ed.  143)  : 

With  the  exception  of  the  Supreme  Court,  the  authority  of  Congress  in 
creating  courts  and  conferring  on  them  all  or  much  or  little  of  the  judicial 
power  of  the  United  States  is  unlimited  by  the  Constitution. 

The  court  in  the  same  case  further  said : 

The  same  article  declares,  in  section  1,  that  this  “ power  shall  be  vested  in 
one  Supreme  Court  and  in  such  inferior  courts  as  the  Congress  may  from  time 
to  time  ordain.” 

The  discretion,  therefore,  of  Congress  as  to  the  number,  the  character,  the 
territorial  limits  of  the  courts  among  which  it  shall  distribute  this  judicial 
power  is  unrestricted,  except  as  to  the  Supreme  Court.  On  that  court  the  same 
article  of  the  Constitution  confers  a very  limited  original  jurisdiction — namely, 
“ in  all  cases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and 
cases  in  which  a State  shall  be  a party  — and  an  appellate  jurisdiction  in  all 
the  other  cases  to  which  this  judicial  power  extends,  with  such  exceptions  and 
under  such  regulations  as  the  Congress  shall  make. 

Congress,  in  a number  of  instances,  has  created  exceptions  to  the 
general  provision  of  section  51  of  the  Judicial  Code  and  conferred 
upon  the  district  courts  jurisdiction  over  defendants  who  are  not 
inhabitants  of  the  district  within  which  the  suit  is  brought.  Exam- 
ples of  this  are  the  provisions  of  the  interstate  commerce  act  (24 
Stat.  383;  25  Stat.  858;  26  Stat.  743;  Comp.  St.,  sec.  8576  et  seq.),  and 
the  Federal  Trade  Commission  act  (38  Stat.  722;  Comp.  St.,  sec. 
8836i)  which  authorize  suits  to  require  the  attendance  and  testi- 
mony of  witnesses  from  any  place  in  the  United  States  to  be  brought 
in  the  district  courts  of  the  United  States  within  the  jurisdiction  of 
which  the  inquiry  is  carried  on;  the  provisions  of  the  Sherman  Act 
(26  Stat.  209;  Comp.  St.,  sec.  8827)  and  the  Clayton  Act  (38  Stat. 
736;  Comp.  St.,  sec.  8835k)  authorizing  the  court  to  cause  defend- 
ants to  be  summoned  whether  they  reside  in  the  district  in  which  the 
court  is  held  or  not;  and  the  copyright  act  (35  Stat.  1084;  Comp. 
St.,  sec.  9556),  conferring  jurisdiction  to  grant  injunction  against 
parties  anywhere  in  the  United  States  and  making  such  injunctions 
operative  throughout  the  United  States. 

Respondent  in  case  No.  4282  presents  by  his  motion  the  question 
of  the  construction  of  section  310  of  the  transportation  act.  That 
the  natural  and  usual  significance  of  plain  terms  is  to  be  adopted  as 
the  legislative  meaning  in  the  absence  of  a clear  showing  that  some- 
thing else  was  meant  is  an  elementary  rule  of  statutory  construction. 
(United  States  v.  First  National  Bank,  234  U.  S.  245,  258;  34  S.  Ct., 
846;  58  L.  Ed.  1298.) 

In  Dewey  v.  United  States  (178  U.  S.  510,  521;  20  S.  Ct.,  981- 
985 ; 44  L.  Ed.  1170)  it  was  said : 

This  court  has  nothing  to  do  with  questions  of  mere  policy  that  may  be 
supposed  to  underlie  the  action  of  Congress.  What  is  termed  the  policy  of 
the  Government  in  reference  to  any  particular  subject  of  legislation,  this  court 
has  said,  “is  generally  a very  uncertain  thing,  upon  which  all  sorts  of  opin- 
ions, each  variant  from  the  other,  may  be  formed  by  different  persons.  It  is  a 
ground  much  too  unstable  upon  which  to  rest  the  judgment  of  the  court  in 
the  interpretation  of  statutes.”  (Hadden  v.  The  Collector,  5 Wall.  107,  111.) 
Our  province  is  to  declare  what  the  law  is,  and  not,  under  the  guise  of  inter- 
pretation or  under  the  influence  of  what  may  be  surmised  to  be  the  policy 
of  the  Government,  so  to  depart  from  sound  rules  of  construction  as  in  effect 
to  adjudge  that  to  be  law  which  Congress  has  not  enacted  as  such.  Here  the 
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language  used  by  Congress  is  unambiguous.  It  is  so  clear  that  the  mind 
at  once  recognizes  the  intent  of  Congress.  Interpreted  according  to  the  natural 
import  of  the  words  used,  the  statute  involves  no  absurdity  or  contradiction, 
and  there  is  consequently  no  room  for  construction.  Our  duty  is  to  give  effect 
to  the  will  of  Congress,  as  thus  plainly  expressed.  (United  States  v.  Fisher, 
2 Cranch,  358,  399;  Lake  County  v.  Rollins,  130  U.  S.  662,  670.) 

The  statement  of  the  Supreme  Court  in  Lake  County  v.  Rollins, 
supra  (130  U.  S.  662,  669;  9 S.  Ct.,  651-652;  32  L.  Ed.  1060),  is  appli- 
cable here: 

The  language  of  (this)  section  seems  to  be  neither  complicated  nor  doubtful; 
and  we  think  it  plain  that  what  is  meant  was  exactly  what  is  said;  no  more 
and  no  less. 

The  terms  of  the  statute  invoked  by  the  petitioner  are  clear  and 
unambiguous.  The  statute  provides  that  in  case  of  failure  to  com- 
ply with  any  subpoena  the  board  may  invoke  the  aid  of  any  United 
States  district  court  and  that  such  court  may  thereupon  order  the 
witness  to  comply  with  the  requirements  of  such  subpoena,  and  that 
any  failure  to  obey  such  order  may  be  punished  by  such  court  as  a 
contempt  thereof. 

This  court,  in  my  opinion,  has  jurisdiction  of  the  case,  although 
respondent  is  not  an  inhabitant  of  this  district. 

The  argument  in  support  of  the  motion  to  dismiss  in  case  No. 
4326  centers  around  the  contention  that  the  case  is  not  one  within 
the  meaning  of  Article  III  of  the  Constitution,  and  that,  therefore, 
the  judicial  power  is  not  capable  of  acting  upon  the  question  pre- 
sented. If  the  contention  of  respondent  is  correct,  there  are  few, 
if  any,  proceedings  before  the  labor  board  in  which  the  attendance 
and  testimony  of  witnesses  may  be  compelled  and  the  section  is 
practically  nugatory,  if  not  absolutely  void. 

It  is  well  established  that  where  a court  is  authorized  to  enter 
so-called  judgments  which  it  has  no  power  to  enforce  or  which  are 
merely  advisory  to  Congress  or  to  some  administrative  department 
of  the  Government,  such  judgments  can  not  be  deemed  an  exercise  of 
judicial  power.  (LaAbra  Silver  Mining  Co.  v.  United  States,  175 
U.  S.  423 ; 20  S.  Ct.  168 ; 44  L.  Ed.  223 ; In  re  Sanborn,  148  U.  S.  222, 
226;  13  S.  Ct.  577;  37  L.  Ed.  429;  Gordon  v.  United  States,  2 Wall. 
561;  17  L.  Ed.  921;  Id.  117  U.  S.  697.) 

Congress  has  made  no  provision  for  the  enforcement  of  the  deci- 
sions of  the  labor  board  through  the  courts. 

The  Supreme  Court  in  Pennsylvania  R.  R.  Co.  v.  Labor  Board 
(261  U.  S.  72, 79 ; 43  S.  Ct.  278 ; 67  L.  Ed.  536)  said : 

The  only  sanction  of  its  decision  is  to  be  the  force  of  public  opinion  invoked 
by  the  fairness  of  a full  hearing,  the  intrinsic  justice  of  the  conclusion  strength- 
ened by  the  official  prestige  of  the  board,  and  the  full  publication  of  the  viola- 
tion of  such  decision  by  any  party  to  the  proceeding.  The  evident  thought  of 
Congress  in  these  provisions  is  that  the  economic  interest  of  every  member  of 
the  public  in  the  undisturbed  flow  of  interstate  commerce  and  the  acute  incon- 
venience to  which  all  must  be  subjected  by  an  interruption  caused  by  a serious 
and  widespread  labor  dispute,  fastens  public  attention  closely  on  all  the  cir- 
cumstances of  the  controversy  and  arouses  public  criticism  of  the  side  thought 
to  be  at  fault.  The  function  of  the  labor  board  is  to  direct  that  public  criticism 
against  the  party,  who  it  thinks  justly  deserves  it. 

In  view  of  the  advisory  character  of  the  decisions  of  the  Labor 
Board,  it  is  contended  that  the  proceeding  here  to  compel  the  attend- 
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ance  of  witnesses  is  ancillary  to  a proceeding  before  the  board  in 
which  the  order  to  be  entered  is  not  enforcible  through  the  courts,, 
and  that,  therefore,  this  proceeding  is  not  a contention  between  liti- 
gants brought  before  a court  by  a regular  proceeding  for  the  protec- 
tion or  enforcement  of  rights  or  the  prevention,  redress,  or  punish- 
ment of  wrongs. 

Reliance  is  placed  by  respondent  upon  Harriman  v.  Interstate 
Commerce  Commission  (211  U.  S.  407 ; 29  S.  Ct.  115;  53  L.  Ed.  253) ; 
Interstate  Commerce  Commission  v.  Brimson  (154  U.  S.  447 ; li 
S.  Ct.  1125;  38  L.  Ed.  1047);  in  re  Pacific  Railway  Commission 
(C.  C.)  (32  Fed.  241)  ; and  Federal  Trade  Commission  v.  American 
Tobacco  Co.  (264  U.  S.  298;  44  S.  Ct.  336;  68  L.  Ed.  696)  . 

Whatever  may  have  been  the  view  of  some  of  the  inferior  Federal 
courts  under  the  early  decisions,  it  is  now  firmly  established  that  the 
process  of  the  courts  may  be  exercised,  pursuant  to  authority  of 
Congress,  in  aid  of  investigations  by  administrative  bodies.  In 
Interstate  Commerce  Commission  v.  Brimson,  supra,  it  was  said : 

Whether  the  commission  is  entitled  to  the  evidence  it  seeks,  and  whether 
the  refusal  of  the  witness  to  testify  or  produce  books,  papers,  etc.,  in  his  pos- 
session is  or  is  not  in  violation  of  his  duty  or  in  derogation  of  the  rights  of 
the  United  States  seeking  to  execute  a power  expressly  granted  to  Congress, 
are  the  distinct  issues  between  that  body  and  the  witness.  They  are  issues 
between  the  United  States  and  those  who  dispute  the  validity  of  an  act  of 
Congress  and  seek  to  obstruct  its  enforcement.  And  these  issues,  made  in  the 
form  prescribed  by  the  act  of  Congress,  are  so  presented  that  the  judicial 
power  is  capable  of  acting  on  them. 

The  question  so  presented  is  substantially,  if  not  precisely,  that  which  would 
arise  if  the  witness  wTas  proceeded  against  by  indictment  under  an  act  of  Con- 
gress declaring  it  to  be  an  offense  against  the  United  States  for  anyone  to 
refuse  to  testify  before  the  commission  after  being  duly  summoned,  or  to  pro- 
duce books,  papers,  eta,  in  his  possession  upon  notice  to  do  so,  or  imposing 
penalties  for  such  refusal  to  testify  or  to  produce  the  required  books,  papers, 
and  documents.  A prosecution  for  such  offense  or  a proceeding  by  informa- 
tion to  recover  such  penalties  would  have  as  its  real  and  ultimate  object  to 
compel  obedience  to  the  rightful  orders  of  the  commission  while  it  was  exert- 
ing the  powers  given  it  by  Congress.  And  such  is  the  sole  object  of  the  present 
direct  proceeding. 

The  United  States  asserts  its  right,  under  the  Constitution  and  laws,  to  have 
these  appellees  answer  the  questions  propounded  to  them  by  the  commission 
and  to  produce  specified  books,  papers,  etc.,  in  their  possession  or  under  their 
control.  It  insists  that  the  evidence  called  for  is  material  in  the  matter  under 
investigation ; that  the  subject  of  investigation  is  within  the  legislative  cog- 
nizance and  may  be  inquired  of  by  any  tribunal  constituted  by  Congress  for 
that  purpose.  The  appellees  deny  that  any  such  rights  exist  in  the  General 
Government,  or  that  they  are  under  a legal  duty,  even  if  such  evidence  be 
important  or  vital  in  the  enforcement  of  the  interstate  commerce  act,  to  do 
what  is  required  of  them  by  the  commission.  Thus  has  arisen  a dispute  involv- 
ing rights  or  claims  asserted  by  the  respective  parties  to  it.  And  the  power  to 
determine  it  directly  and,  as  between  the  parties,  finally  must  reside  some- 
where. It  can  not  be  that  the  General  Government,  with  all  the  power  con- 
ferred upon  it  by  the  people  of  the  United  States,  is  helpless  in  such  an  emer- 
gency and  is  unable  to  provide  some  method,  judicial  in  form  and  direct  in  its 
operation,  for  the  prompt  and  conclusive  determination  of  this  dispute. 

In  the  Harriman  case,  supra,  the  power  of  the  court  to  compel  at- 
tendance and  testimony  of  witnesses  before  the  Interstate  Commerce 
Commission  in  some  of  the  proceedings  before  that  commission  was 
recognized.  It  was  there  held  that  the  statute,  as  it  was  then  framed, 
did  not  cover  the  proceedings  in  which  it  was  sought  to  require  the 
evidence.  The  comment  of  the  Supreme  Court  on  the  Harriman 
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case  in  Smith  v.  Interstate  Commerce  Commission  (245  U.  S.  41, 
44;  38  S.  Ct.  30,  33;  62  L.  Ed.  141)  is  applicable  here: 

Appellant  presses  tliat  case  beyond  its  principle.  And  we  may  observe  that 
section  13  has  been  amended  and  broadened  since  the  decision  of  that  case. 

The  inquiry  in  the  present  case  is  more  immediate  to  the  function  of  the 
commission  than  the  inquiry  in  that  and  comes  within  Interstate  Commerce 
Commission  v.  Chicago,  R.  I.  & Pacific  Railway,  supra,  where  it  was  said  at 
page  103:  “The  outlook  of  the  commission  and  its  powers  must  be  greater 
than  the  interest  of  the  railroads  or  of  that  which  may  affect  those  interests. 
It  must  be  as  comprehensive  as  the  interest  of  the  whole  country.  It  the 
problems  which  are  presented  to  it,  therefore,  are  complex  and  difficult,  the 
oneans  of  solving  them  are  as  great  and  adequate  as  can  be  provided.  And 
they  must  necessarily  be  expressed  in  generalities.  A precise  specification  of 
powers  might  work  a limitation  and  all  not  enumerated  be  asserted  to  be 
withheld. 

The  Interstate  Commerce  Commission  and  the  Labor  Board  are 
administrative  bodies.  They  do  not  exercise  judicial  power.  The 
procedure  before  them  up  to  the  rendition  of  their  decision  is  sub- 
stantially the  same.  Congress  has  provided  for  the  enforcement  of 
some  of  the  findings  of  the  Interstate  Commerce  Commission 
through  the  courts.  As  to  the  Labor  Board,  in  view  of  the  limita- 
tion upon  the  power  of  the  Government  to  compel  men  to  work 
against  their  will,  it  has  made  no  such  provision.  The  purpose  back 
of  the  Labor  Board  act  (Comp.  St.  Ann.  Supp.  1923,  sec.  1007iy2ee, 
-et  seq.),  is  stated  in  Pennsylvania  Railroad  Co.  case,  supra,  as 
follows : 

The  jurisdiction  of  the  board  to  direct  the  parties  to  do  what  it  deems  they 
should  do  is  not  to  be  limited  by  their  constitutional  or  legal  right  to  refuse 
to  do  it.  Under  the  act  there  is  no  constraint  upon  them  to  do  what  the  board 
decides  they  should  do  except  the  moral  constraint,  already  mentioned,  of 
publication  of  its  decision. 

* * * The  statute  does  not  require  the  railway  company  to  recognize  or 

to  deal  with,  or  confer  with  labor  unions.  It  does  not  require  employees  to 
deal  with  their  employers  through  their  fellow  employees.  But  we  think 
it  does  vest  the  Labor  Board  with  power  to  decide  how  such  representatives 
ought  to  be  chosen  with  a view  to  securing  a satisfactory  cooperation  and 
leaves  it  to  the  two  sides  to  accept  or  reject  the  decision.  The  statute  pro- 
vides the  machinery  for  conferences,  the  hearings,  the  decisions,  and  the 
moral  sanction. 

It  is  true  that  when  the  finding  reached  by  a court  is  not  enforcible 
by  any  process  of  execution  issuing  from  the  court,  nor  is  made  by 
statute  the  final  and  indisputable  basis  of  action,  either  by  a govern- 
mental department  or  by  Congress,  the  rendition  of  such  a finding 
does  not  involve  the  proper  exercise  of  judicial  power.  Respondent, 
however,  fails  to  differentiate  between  the  proceedings  before  the 
Labor  Board  and  the  proceedings  in  court  to  compel  the  testimony. 
It  does  not  follow  that  because  the  decision  of  the  board  is  not 
enforcible  under  the  statute  in  the  courts  of  the  United  States  and 
is  merely  published  in  order  to  guide  public  opinion,  the  proceedings 


1 Prior  to  the  decision  section  13  read  as  follows  : “ Said  commission  shall  in  like  manner 
investigate  any  complaint  forwarded  by  the  railroad  commissioner  or  railroad  commission 
of  any  State  or  Territory,  at  the  request  of  such  commissioner  or  commission,  and  may 
institute  any  inquiry  on  its  own  motion  in  the  same  manner  and  to  the  same  effect  as 
though  complaint  had  been  made.”  (Comp.  St.  1916,  sec.  8581.) 

After  the  decision  the  section  was  amended  to  read  as  follows  : * * * “ and  the 

Interstate  Commerce  Commission  shall  have  full  authority  and  power  at  any  time  to 
institute  an  inquiry,  on  its  own  motion,  in  any  case  and  as  to  any  matter  or  thing  con- 
cerning which  a complaint  is  authorized  to  be  made,  to  or  before  said  Commission  by 
any  provision  of  this  act,  * * * or  relating  to  the  enforcement  of  any  of  the  pro- 

visions of  this  act.”  (Comp.  St.,  sec.  8581.) 
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in  court  to  compel  evidence  upon  which  to  base  the  finding  of  the 
board,  are  advisory  within  the  meaning  of  the  cases  above  cited. 
The  judgment  of  the  court  is  binding  upon  the  witness  and  that 
judgment  under  the  statute  may  be  enforced  by  the  process  of  the 

court.  . . 

If  resort  may  not  be  had  to  the  courts  to  assist  administrative 
bodies  to  obtain  evidence  in  matters  under  investigation  by  them, 
even  though  those  investigations  do  not  lead  to  an  order  enforcible 
in  the  courts,  it  would  be  impossible  for  the  Government  to  perform 
its  functions  under  the  Constitution.  Quoting  again  from  the  Brim- 
son  case,  supra  (p.  485,  14  S.  Ct.  1136)  : 

The  inquiry  whether  a witness  before  the  commission  is  bound  to  answer 
a particular  question  propounded  to  him,  or  to  produce  books,  papers,  etc.,  in 
his  possession  and  called  for  by  that  body,  is  one  that  can  not  be  committed 
to  a subordinate  administrative  or  executive  tribunal  for  final  determination. 
Such  a body  could  not,  under  our  system  of  government,  and  consistently 
with  due  process  of  law,  be  invested  with  authority  to  compel  obedience  to  its 
orders  by  a judgment  of  fine  or  imprisonment.  Except  in  the  particular 
instances  enumerated  in  the  Constitution  and  considered  in  Anderson  v.  Dunn 
(6  Wheat,  204)  and  in  Kilburn  v.  Thompson  (103  U.  S.  168,  190),  of  the  exer- 
cise by  either  House  of  Congress  of  its  right  to  punish  disorderly  behavior 
upon  the  part  of  its  members,  and  to  compel  the  attendance  of  witnesses, 
and  the  production  of  papers  in  election  and  impeachment  cases,  and  in  cases 
that  may  involve  the  existence  of  those  bodies,  the  power  to  impose  fine  or 
imprisonment  in  order  to  compel  the  performance  of  a legal  duty  imposed  by 
the  United  States,  can  only  be  exerted  under  the  law  of  the  land  by  a com- 
petent judicial  tribunal  having  jurisdiction  in  the  premises.  See  Whitcomb’s 
case  (120  Mass.  118)  and  authorities  there  cited. 

In  the  case  of  Chapman,  petitioner  (166  U.  S.  661,  17  S.  Ct.  677 : 
41  L.  Ev.  1154),  the  Supreme  Court  dealt  with  the  validity  of  sec- 
tions 102,  103,  and  104  of  the  Kevised  Statutes  (Comp.  St.  secs. 
157-159),  making  it  a misdemeanor  for  a witness  to  refuse  to  attend 
or  answer  questions  before  either  House  or  any  committee  of  either 
House  of  Congress.  The  court,  sustaining  those  sections,  said  (p. 
671,  17  S.  Ct.,  681)  : 

The  history  of  congressional  investigations  demonstrates  the  difficulties 
under  which  the  two  Houses  have  labored,  respectively,  in  compelling  unwilling 
witnesses  to  disclose  facts  deemed  essential  to  taking  definite  action,  and  we 
quite  agree  with  Chief  Justice  Alvey,  delivering  the  opinion  of  the  Court  of 
Appeals,  “ That  Congress  possessed  the  constitutional  power  to  enact  a statute 
to  enforce  the  attendance  of  witnesses  and  to  compel  them  to  make  disclosure 
of  evidence  to  enable  the  respective  bodies  to  discharge  their  legitimate  func- 
tions ” ; and  that  it  was  to  effect  this  that  the  act  of  1857  was  passed.  It 
was  an  act  necessary  and  proper  for  carrying  into  execution  the  powers 
vested  in  Congress  and  in  such  house  thereof. 

And  we  must  not  lose  sight  of  the  declaration  in  the  Brimson  case, 
supra,  that  the  exercise  of  judicial  power  in  punishing  a witness 
for  refusal  to  attend  and  testify  is  substantially  the  same  as  that 
involved  in  proceedings  to  compel  the  attendance  and  testimony  of 
a witness.  Interstate  Commerce  Commission  v.  Brimson,  supra  (pp. 
417,  477;  14  S.  Ct.  1125). 

Nor  is  the  inquiry  before  the  Labor  Board  under  consideration 
here  a fishing  expedition  into  private  affairs,  as  was  held  to  be  the 
case  in  Harriman  v.  Interstate  Commerce  Commission,  supra,  and 
Federal  Trade  Commission  v<  American  Tobacco  Co.,  supra.  A 
definite  matter  is  under  investigation  by  the  board.  The  issues  are 
made  up  with  the  particularity  and  precision  of  a lawsuit  between 
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litigants  in  a court.  The  comment  of  the  Supreme  Court  in  the 
Chapman  case,  supra,  is  apposite : 

The  questions  were  undoubtedly  pertinent  to  the  subject  matter  of  the  in- 
quiry. The  resolutions  directed  the  committee  to  inquire  “ whether  any  Senator 
has  been  or  is  speculating  in  what  are  known  as  sugar  stocks  during  the  con- 
sideration of  the  tariff  bill  now  before  the  Senate.”  What  the  Senate  might 
or  might  not  do  upon  the  facts  when  ascertained  we  can  not  say,  nor  are  we 
called  upon  to  inquire  whether  such  ventures  might  be  defensible,  as  contended 
in  argument,  but  it  is  plain  that  negative  answers  would  have  cleared  that 
body  of  what  the  Senate  regarded  as  offensive  imputations,  while  affirmative 
answers  might  have  led  to  further  action  on  the  part  of  the  Senate  within  its 
constitutional  powers. 

The  petition  here  presents  the  claim  of  a litigant,  the  Labor  Board, 
to  its  right  to  the  evidence  essential  to  the  specific  investigation  be- 
fore it.  That  claim  is  brought  before  the  court  for  determination  by 
the  regular  proceedings  which  are  established  by  law  for  the  protec- 
tion or  enforcement  of  rights  or  the  prevention,  redress,  or  pun- 
ishment of  wrongs.  The  judgment  of  the  court,  if  one  is  entered 
upon  the  petition,  is  enforcible  by  process.  The  rendition  of  such  a 
judgment  in  such  a proceeding  involves  the  proper  exercise  of  the 
judicial  power  of  the  courts  of  the  United  States. 

The  motion  to  dismiss  case  No.  4326  is  overruled.  (3  F.  (2d)  488.) 

ON  THE  MERITS 

In  disposing  of  the  motion  to  dismiss  I held  that  this  proceeding 
involves  a proper  exercise  of  the  judicial  power  of  the  courts  of  the 
United  States.  1 adhere  to  the  conclusion  which  I then  stated. 

(4)  The  granting  of  the  relief  prayed  for  will  not  violate,  in  my 
opinion,  any  right  protected  by  the  fifth  amendment.  I do  not  agree 
with  the  interpretation  placed  by  the  defendent  upon  the  provisions 
of  the  transportation  act.  The  Labor  Board,  in  my  opinion,  is  act- 
ing within  its  statutory  authority. 

The  action  of  the  board  does  not  force  the  employees  to  become 
parties  to  a proceeding.  It  does  not  place  them  in  a situation  differ- 
ent from  that  of  any  other  witness.  The  statute  invests  the  board 
with  power  and  imposes  upon  it  the  duty  to  investigate  the  matters 
in  controversy  between  the  carriers  and  their  employees  and  to 
report  concerning  the  same.  It  is  given  authority  to  summon  wit- 
nesses to  ascertain  the  facts  upon  which  to  make  this  report.  Cer- 
tainly a witness  is  not  exempt  because  he  happens  to  be  an  employee 
of  one  of  the  carriers  or  is  interested  on  one  side  or  the  other  of  the 
controversy. 

Counsel  for  defendant  have  referred  to  Blair  v.  United  States 
(250  U.  S.  273,  39  S.  Ct.  468,  63  L.  Ed.  979)  and  kindred  cases.  The 
principles  stated  in  those  cases,  in  my  judgment,  aid  the  plaintiff 
rather  than  the  defendant.  The  court  is  not  called  upon  here  to  aid 
in  the  formulation  of  a public  policy.  The  Labor  Board  is  charged 
with  the  duty  in  certain  situations  of  rendering  decisions  concerning 
disputes  between  carriers  and  their  employees.  While  the  decision 
upon  the  issues  involved  (using  that  term  in  a broad  sense)  is  not 
enforcible  by  process,  it  does  have  behind  it  the  force  of  public 
opinion.  “The  function  of  the  Labor  Board  is  to  direct  public 
criticism  against  the  party  who  it  thinks  justly  deserves  it.”  Under 
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some  circumstances  this  is  more  effective  than  fines  or  jail.  The  court 
is  called  upon  to  enforce  the  right  of  the  commission  to  the  evidence 
required  as  a basis  for  a decision  concerning  the  dispute  which  it 
is  investigating ; and,  as  I have  already  held,  this  function  is  a 
judicial  one. 

(5)  It  is  contended  that  the  prayer  of  the  petition  should  be  de- 
nied because  of  alleged  disqualification  of  the  chairman  of  the 
Labor  Board.  The  disqualification,  it  is  asserted,  arises  from  cer- 
tain public  statements  manifesting  prejudice  against  the  defendant. 
The  Labor  Board  does  not  act  as  an  arbitrator  within  the  true  mean- 
ing of  that  term.  It  is  an  administrative  body,  clothed  with  certain 
statutory  powers.  Its  acts,  if  arbitrary,  are  void.  Whether  it  has 
acted  arbitrarily,  however,  must  be  determined  not  from  the  state 
of  mind  of  one  or  more  of  its  members  but  from  the  inherent  quality 
of  the  acts  themselves. 

A decree  in  accordance  with  the  prayer  of  the  bill  will  be  entered. 


Pennsylvania  Railroad  System  and  Allied  Lines  Federation  No.  90  et  al.  v. 

Pennsylvania  Railroad  Co.  et  al. 

[Argued  January  13,  1925.  Decided  March  2,  1925] 

No.  661 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit. 

Suit  by  the  Pennsylvania  Railroad  System  and  Allied  Lines  Fed- 
eration No.  90  and  others  against  the  Pennsylvania  Railroad  Co.  and 
others.  From  a decree  of  the  circuit  court  of  appeals  (IF.  2d,  171) 
affirming  a decree  of  the  district  court  dismissing  the  bill,  plaintiff’s 
appeal.  Decree  affirmed. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  court : 

The  Pennsylvania  Railroad  System  and  Allied  Lines  Federation 
No.  90,  by  its  bill  in  equity  herein  against  the  Pennsylvania  Co.  and 
its  officers,  continued  the  controversy  which  was  considered  in  Penn- 
sylvania Railroad  Co.  v.  Labor  Board  (261  U.  S.  72;  43  S.  Ct.  278; 
67  L.  Ed.  536) . The  company  filed  an  answer,  and  the  case  was  heard 
in  the  District  Court  for  the  Eastern  District  of  Pennsylvania  on 
exhibits  and  evidence.  The  district  court  dismissed  the  bill  (296 
Fed.  220),  and  the  decree  was  affirmed  in  the  Third  Circuit  Court  of 
Appeals  (1  Fed.  2d,  171).  The  issues  involve  the  construction  and 
application  of  Title  III  of  the  transportation  act  1920  (41  Stat. 
456,  469,  ch.  91;  Comp.  St.  Ann.  Supp.  1923,  secs.  10071%ee- 
lOOU^jj).  The  title  provides  a method  for  the  settlement  of  dis- 
putes over  wages,  rules,  and  working  conditions  between  railroad 
companies  engaged  in  interstate  commerce  and  their  employees,  and 
as.  a means  of  securing  it  creates  the  Railroad  Labor  Board  and 
defines  its  functions  and  powers. 

The  Pennsylvania  Railroad  System  and  Allied  Lines  Federation 
No.  90  is  a trades-union  of  50,000  employees  or  more,  affiliated  with 
the  American  Federation  of  Labor  and  embracing  those  crafts  which 
have  to  do  with  the  mechanical  part  of  railroad  service.  It  contains 
as  members  only  workers,  or  those  who  have  been  workers,  in  the 
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employ  of  the  Pennsylvania  Co.  or  its  allied  lines.  Our  statement 
of  the  case  and  the  opinion  in  what  we  shall  call  the  Labor  Board 
case  show  the  dealings  between  the  company  and  Federation  No.  90 
down  to  and  beyond  the  time  when  the  transportation  act  was  passed 
and  the  railroad  property  was  turned  back  by  the  Government  to  the 
company.  The  Railroad  Labor  Board,  April  14,  1921,  decided  that 
the  modus  vivendi  under  which  rules  and  working  conditions  under 
the  Railroad  Administration  had  continued  should  end  July  1,  1921, 
and  called  upon  each  carrier  and  its  respective  employees  to  designate 
representatives  to  confer  and  decide,  so  far  as  possible,  respecting 
their  future  rules  and  working  conditions  and  to  keep  the  board 
advised  of  the  progress  toward  agreement.  The  board  accompanied 
their  announcement,  known  as  Decision  No.  119,  with  a statement  of 
rules  of  decision  which  it  intended  to  follow  in  consideration  of  the 
settlement  of  disputes  under  Title  III.  The  two  which  are  relevant 
here,  as  they  were  in  the  case  cited,  are  as  follows : 

5.  The  right  of  such  lawful  organization  (i.  e.,  trade-unions)  to  act  toward 
lawful  objects  through  representatives  of  its  own  choice,  whether  employees  of 
a particular  carrier  or  otherwise,  shall  be  agreed  to  by  management. 

15.  The  majority  of  any  craft  or  class  of  employees  shall  have  the  right  to 
determine  what  organization  shall  represent  members  of  such  craft  or  class. 
Such  organization  shall  have  the  right  to  make  an  agreement  which  shall  apply 
to  all  employees  in  such  craft  or  class.  No  such  agreement  shall  infringe,  how- 
ever, upon  the  right  of  employees  not  members  of  the  organization  representing 
the  majority  to  present  grievances  either  in  person  or  by  representatives  of 
their  own  choice. 

Officials  of  Federation  No.  90  met  the  representatives  of  the  Penn-  • 
sylvania  Railroad  Co.,  in  compliance  with  the  request  of  the  board, 
in  May,  1921.  The  Pennsylvania  representatives  refused  to  confer, 
on  the  ground  that  the  federation  did  not  represent  a majority  of 
the  employees  of  the  system  and  proposed  to  send  out  a form  of 
ballot  to  their  employees  asking  them  to  designate  their  representa- 
tives. The  federation  officers  objected,  because  the  ballot  made  no 
provision,  in  accordance  with  principles  5 and  15,  for  the  representa- 
tion of  employees  by  a trade-union,  but  specified  that  they  must  be 
natural  persons  and  such  only  as  were  employees  of  the  Pennsylvania 
Co. ; and,  further,  because  the  company  required  that  the  representa- 
tives of  the  employees  should  be  selected  regionally  rather  than  from 
the  craft  in  the  whole  system  in  compliance  with  principle  No.  15. 

The  result  was  that  two  ballots  were  sent  out,  one  by  the  company 
and  the  other  by  the  federation.  These  forms  were  both  found  ob- 
jectionable by  the  board,  which,  by  its  Decision  No.  218,  ordered  a 
new  election  for  which  rules  were  prescribed  and  a form  of  ballot 
specified  on  which  labor  organizations  as  well  as  individuals  could 
be  voted  for  as  his  representatives  at  the  option  of  the  employee. 
The  Pennsylvania  Co.  applied  to  the  board  to  vacate  this  decision,  on 
the  ground  that  there  was  no  dispute  before  the  board  of  which  by 
Title  III  of  the  transportation  act  the  board  was  given  jurisdiction. 
After  a rehearing  the  board  confirmed  its  original  decision.  The 
action  of  the  company  in  refusing  to  comply  with  the  decision  of 
the  board  as  to  the  manner  of  holding  the  elections  led  to  a vote 
among  the  members  of  the  federation  No.  90  as  to  whether  they 
should  strike  against  the  company  because  of  such  vote.  There  was 
an  affirmative  vote  and  some  20,000  struck.  A bill  was  brought  by 
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the  Pennsylvania  Co.  to  enjoin  the  Labor  Board  from  hearing  the 
controversy  instituted  by  federation  No.  90  over  the  election  of 
representatives  who  should  act  for  the  employees  in  the  conferences 
proposed  with  the  company.  It  was  first  objected  that  the  federa- 
tion No.  90  had  no  standing  or  capacity  to  invoke  the  hearing  of 
the  dispute  because  a labor  union;  second,  that  the  controversy  did 
not  involve  the  kind  of  dispute  of  which  the  board  could  take 
cognizance  under  the  act,  because  the  question  who  should  represent 
the  employees  as  to  grievances,  rules,  and  working  conditions  was 
not  within  the  jurisdiction  of  the  Labor  Board  to  decide;  and,  third, 
the  board  had  no  right  to  publish  its  opinion  condemning  the  action 
of  the  company  as  it  proposed  to  do,  because  that  only  applied  to 
final  decisions  of  a dispute  over  wages  or  working  conditions.  The 
position  of  the  company  was  not  sustained  by  this  court.  It  was 
held  that  a labor  union  could  invoke  the  board’s  action;  that  the 
question  who  should  be  recognized  as  representatives  of  the  employ-, 
ees  was  not  only  before  the  board  but  involved  one  of  the  most 
important  of  the  rules  and  working  conditions  in  the  operation  of 
a railroad,  and  that  such  a decision  could  therefore  be  made  public 
if  the  board  deemed  it  wise  and  proper.  The  district  court  in  which 
the  suit  was  brought  had  enjoined  the  Labor  Board  from  hearing 
the  dispute  and  from  publishing  its  opinion.  Notwithstanding  the 
opinion  of  the  board,  the  Pennsylvania  Co.  proceeded  to  carry  out 
its  original  method  of  selecting  employees’  representatives  and  their 
regional  distribution.  It  refused  to  allow  its  employees  to  vote  for 
the  federation  No.  90  as  their  representative,  and  where  ballots  were 
cast,  as  happened  in  some  of  the  voting  places,  for  the  federation 
No.  90,  in  a great  majority,  individuals,  though  they  had  but  a 
small  minority  of  votes,  were  declared  elected  as  representatives  by 
the  company.  The  company’s  plan  brought  together  in  the  organi- 
zation an  equal  number  of  officers  and  of  employees’  representatives, 
with  the  restriction  that  no  action  should  be  taken  indicating  agree- 
ment unless  two-thirds  of  the  body  acting  should  concur.  The 
company  paid  the  expenses  of  the  organizations  and  such  perma- 
nent officers  as  they  had  were  put  upon  the  pay  roll  of  the  com- 
pany. It  instituted  a trade  organization  with  which  the  company 
proposed  to  deal  and  has  dealt  although  the  evidence  conclusively 
showed  that  it  did  not,  at  the  time  of  the  election  certainly,  repre- 
sent a majority  of  the  employees.  The  company  and  the  employees 
whom  it  recognized  as  the  representatives  of  their  employees  came 
to  an  agreement  in  respect  to  wages  and  working  conditions  and 
have  induced  many  employees  to  sign  such  agreement.  This  agree- 
ment took  effect  as  of  July  1,  1921. 

The  bill  in  this  case  was  filed  to  enjoin  what  was  charged  to  be  a 
conspiracy  by  the  Pennsylvania  Co.  and  its  officers  to  defeat  the 
provisions  of  the  act  and  deprive  the  employees  of  their  rights 
with  which  the  provisions  of  Title  III  of  the  act  intended  to  vest 
them  in  their  dealings  with  the  company;  averring  that  in  the  effort 
to  deprive  them  of  their  proper  representation  and  to  maintain  the 
plan  of  the  company,  the  company  resorted  to  coercion  with  threats 
of  discharge,  and  further  violated  their  rights  by  preventing  a large 
number  of  employees  who  were  furloughed  from  casting  their  vote 
in  the  elections. 
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The  complainants  further  contend,  first  that  all  furloughed  em- 
ployees who  in  July,  1921,  were  refused  reemployment  in  accordance 
with  their  seniority  rights  should  recover  wages  for  the  time  the 
company  has  denied  them  reemployment  at  former  wages;  that 
employees  who,  having  worked  a year  from  July,  1921,  to  July,  1922, 
were  discharged  by  the  company  for  refusing  to  waive  their  rights 
under  the  transportation  act,  were  entitled  to  recover  the  difference 
between  the  rate  paid  and  what  they  were  entitled  to  under  a wage 
decision  of  the  board  in  June,  1921:  and,  finally,  that  a large  num- 
ber of  the  company’s  employees,  members  of  Federation  No.  90, 
who  were  not  furloughed  in  1 921  and  did  not  strike  in  the  summer  of 
1922,  but  continued  at  work  under  the  wages,  rules,  and  conditions 
established  by  the  company’s  alleged  unlawful  agreement,  are  en- 
titled to  be  paid  by  the  company  the  difference  between  the  amounts 
actually  received  by  them  and  the  amount  they  should  have  received 
at  the  rate  of  wages  in  force  before  the  1st  of  July,  1921.  The  con- 
tention is  that  complainants,  in  this  their  representative  suit  and  as 
incident  to  the  main  relief  sought  by  injunction,  may  have  an  ac- 
counting of  damages  sustained  by  the  members  of  the  Federation 
No.  90  in  the  premises. 

The  prayer  of  the  bill  is  for  a decree  enjoining  the  defendant,  the 
Pennsylvania  Co.,  from  enforcing  the  provisions  of  the  agreement 
with  respect  to  wages  and  working  conditions  made  as  of  July  1, 
1921,  between  it  and  its  employees  under  its  plan  on  the  vote  taken, 
from  enforcing  any  change  in  rules  and  working  conditions  as  they 
existed  on  June  30,  1921 — that  is,  as  they  existed  under  a previous 
national  agreement  entered  into  while  the  property  was  under  Fed- 
eral control — from  continuing  to  deal  with  persons  chosen  on  the 
company’s  ballots  as  the  representatives  of  the  employees  engaged 
in  mechanical  work ; from  financing,  interfering  with,  directing,  and 
controlling  the  organizations  of  the  company’s  employees  for  the 
purposes  set  forth  in  the  transportation  act  and  from  refusing  to 
confer  and  deal  with  Federation  No.  90  as  the  organization  repre- 
senting the  great  majority  of  the  company’s  employees  engaged  in 
such  work. 

The  whole  case  for  Federation  No.  90  rests  upon  the  contention 
that  the  conduct  of  the  company  and  its  officers  is  a statutory  offense 
in  the  nature  of  a conspiracy  under  the  provisions  of  section  19  of 
the  Criminal  Code  (Comp.  St.  sec.  10183),  which  provides  that  if 
two  or  more  persons  conspire  to  injure,  oppress,  threaten,  or  intimi- 
date any  citizen  in  the  free  exercise  or  enjoyment  of  any  right  or 
privilege  secured  to  him  by  the  laws  of  the  United  States  they  shall 
be  punished;  and,  further,  that  injunction  will  lie  to  restrain  the 
means  for  promoting  such  conspiracy.  Moreover,  it  is  claimed  that 
this  is  a conspiracy  at  common  law,  because  it  is  a combination  to 
accomplish  an  unlawful  result  by  unlawful  means,  and  actionable. 
Citing  Pettibone  v.  United  States  (148  U.  S.  197;  13  S.  Ct.  542;  37 
L.  Ed.  419)  and  Duplex  v.  Deering  (254  U.  S.  465;  41  S.  Ct.  172; 
65  L.  Ed.  349;  16  A.  L.  R.  196).  The  whole  issue,  therefore,  is 
whether  the  provisions  of  Title  III  in  pointing  out  what  Congress 
wished  the  parties  to  the  dispute  to  do  was  intended  by  Congress  to 
be  a positive,  obligatory  law,  creating  an  enforceable  duty  such  that 
a combination  by  the  company  and  its  officials  to  violate  it  is  a con- 


1396 


DECISIONS  UNITED  STATES  LABOR  BOARD 


spiracy.  Title  III  we  have  already  construed  in  the  Labor  Board 
case  in  261  U.  S.  72  (43  S.  Ct.  278;  67  L.  Ed.  536).  We  quote  from 
the  statement  in  that  case : 

Title  III  of  the  transportation  act  of  1920  bears  the  heading  “ Disputes  be- 
tween carriers  and  their  employees  and  subordinate  officials.” 

Section  301  makes  it  the  duty  of  carriers,  their  officers,  employees,  and  sub- 
ordinate officials  to  exert  every  reasonable  effort  to  avoid  interruption  to  the 
operation  of  an  interstate  commerce  carrier  due  to  a dispute  between  the  carrier 
and  its  employees,  and  further  provides  that  such  disputes  shall  be  considered, 
and,  if  possible,  decided  “ in  conference  between  representatives  designated  and 
authorized  so  to  confer  by  the  carriers,  or  the  employees  or  subordinate  officials 
thereof,  directly  interested  in  the  dispute.” 

The  section  concludes : 

“If  any  dispute  is  not  decided  in  such  conference,  it  shall  be  referred  by  the 
parties  thereto  to  the  board  which  under  the  provisions  of  this  title  is  author- 
ized to  hear  and  decide  such  dispute.” 

Section  302  provides  for  the  establishment  of  railroad  boards  of  adjustment 
by  agreement  between  any  carrier,  group  of  carriers,  or  the  carriers  as  a whole, 
and  any  employees  or  subordinate  officials  of  carriers,  or  organization  or  group 
of  organizations  thereof.  No  such  boards  of  adjustment  were  established  when 
this  controversy  arose. 

Section  303  provides  for  hearing  and  decision  by  such  boards  of  adjustment 
upon  petition  of  any  dispute  involving  only  grievances,  rules,  or  working  con- 
ditions not  decided  as  provided  in  section  301. 

Sections  304,  305,  and  306  provide  for  the  appointment  and  organization 
of  the  “ Railroad  Labor  Board,”  composed  of  nine  members,  three  from  the 
labor  group,  three  from  the  carrier  group,  and  three  from  the  public  group. 

Section  307  (a)  provides  that  when  a labor  adjustment  board  under  section 
303  has  not  reached  a decision  of  a dispute  involving  grievances,  rules,  or 
working  conditions  in  a reasonable  time,  or  when  the  appropriate  adjustment 
board  has  not  been  organized  under  section  302,  the  Railroad  Labor  Board, 
“(1)  upon  the  application  of  the  chief  executive  of  any  carrier  or  organization 
of  employees  or  subordinate  officials  whose  members  are  directly  interested  in 
the  dispute,  (2)  upon  a written  petition  signed  by  not  less  than  100  unorganized 
employees  or  subordinate  officials  directly  interested  in  the  dispute,  or  (3) 
upon  the  Labor  Board’s  own  motion,  if  it  is  of  the  opinion  that  the  dispute  is 
likely  substantially  to  interrupt  commerce,  shall  receive  for  hearing,  and  as 
soon  as  practicable  and  with  due  diligence  decide,  any  dispute  involving 
grievances,  rules,  or  working  conditions  which  is  not  decided  as  provided  in 
section  301.” 

Paragraph  (&)  of  the  same  section  provides  for  a hearing  and  decision  of 
disputes  over  wages. 

Paragraph  (c)  makes  necessary  to  a decision  of  the  board  the  concurrence 
of  five  members,  of  whom,  in  the  case  of  wages  disputes,  a member  of  the  public 
group  must  be  one.  The  paragraph  further  provides  that : 

“All  decisions  of  the  Labor  Board  shall  be  entered  upon  the  records  of  the 
board  and  copies  thereof,  together  with  such  statement  of  facts  bearing  thereon 
as  the  board  may  deem  proper,  shall  be  immediately  communicated  to  the 
parties  to  the  dispute,  the  President,  each  adjustment  board,  and  the  [Inter 
state  Commerce]  Commission,  and  shall  be  given  further  publicity  in  such 
manner  as  the  Labor  Board  may  determine.” 

Paragraph  (d)  requires  that  decisions  of  the  board  shall  establish  standards 
of  working  conditions  which,  in  the  opinion  of  the  board,  are  just  and  reason- 
able. 

Section  308  prescribes  other  duties  and  powers  of  the  Labor  Board,  among 
which  is  that  of  making  “ regulations  necessary  for  the  efficient  execution  of 
the  functions  vested  in  it  by  this  title.” 

Section  309  prescribes  that : 

“Any  party  to  any  dispute  to  be  considered  by  an  adjustment  board  or  by  the 
Labor  Board  shall  be  entitled  to  a hearing  either  in  person  or  by  counsel.” 

Section  313  is  as  follows : 

“ The  Labor  Board,  in  case  it  has  reason  to  believe  that  any  decision  of 
the  Labor  Board  or  of  an  adjustment  board  is  violated  by  any  carrier,  or 
employee  or  subordinate  official,  or  organization  thereof,  may  upon  its  own 
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motion  after  due  notice  and  hearing  to  all  persons  directly  interested  in  such 
violation,  determine  whether  in  its  opinion  such  violation  has  occurred  and 
make  public  its  decision  in  such  manner  as  it  may  determine.” 

This  court's  construction  of  the  effect  of  these  provisions  is  shown 
in  the  opening  language  of  the  opinion,  as  follows : 

Page  79  (43  S.  Ct.  281)  : “ It  is  evident  from  a review  of  Title  III 
of  the  transportation  act  of  1920  that  Congress  deems  it  of  the  high- 
est public  interest  to  prevent  the  interruption  of  interstate  commerce 
by  labor  disputes  and  strikes,  and  that  its  plan  is  to  encourage  settle- 
ment without  strikes,  first,  by  conference  between  the  parties ; failing 
that,  by  reference  to  adjustment  boards  of  the  parties’  own  choosing; 
and,  if  this  is  ineffective,  by  a full  hearing  before  a national  board 
appointed  by  the  President,  upon  which  are  an  equal  number  of  rep- 
resentatives of  the  carrier  group,  the  labor  group,  and  the  public. 
The  decisions  of  the  labor  board  are  not  to  be  enforced  by  process. 
The  only  sanction  of  its  decision  is  to  be  the  force  of  public  opinion 
invoked  by  the  fairness  of  a full  hearing,  the  intrinsic  justice  of  the 
conclusion,  strengthened  by  the  official  prestige  of  the  board,  and 
Ihe  full  publication  of  the  violation  of  such  decision  by  any  party 
to  the  proceeding.  The  evident  thought  of  Congress  in  these  provi- 
sions is  that  the  economic  interest  of  every  member  of  the  public  in 
the  undisturbed  flow  of  interstate  commerce  and  the  acute  incon- 
venience to  which  all  must  be  subjected  by  an  interruption  caused 
by  a serious  and  widespread  labor  dispute,  fastens  public  attention 
closely  on  all  the  circumstances  of  the  controversy  and  arouses  public 
criticism  of  the  side  thought  to  be  at  fault.  The  function  of  the 
Labor  Board  is  to  direct  that  public  criticism  against  the  party  who 
it  thinks  justly  deserves  it.” 

Another  passage  is  as  follows : 

Page  83  (43  S.  Ct.  283)  : “ The  second  objection  is  that  the  Labor 
Board  in  Decision  119  and  principles  5 and  15  and  Decision  218 
compels  the  railroad  company  to  recognize  labor  unions  as  factors 
in  the  conduct  of  its  business.  The  counsel  for  the  company  insist 
that  the  right  to  deal  with  individual  representatives  of  its  em- 
ployees as  to  rules  and  working  conditions  is  an  inherent  right  which 
can  not  be  constitutionally  taken  from  it.  The  employees,  or  at 
least  those  who  are  members  of  the  labor  unions,  contend  that  they 
have  a lawful  right  to  select  their  own  representatives,  and  that  it 
is  not  within  the  right  of  the  company  to  restrict  them  in  their 
selection  to  employees  of  the  company  or  to  forbid  selection  of  offi- 
cers of  their  labor  unions  qualified  to  deal  with  and  protect  their 
interests.  This  statute  certainly  does  not  deprive  either  side  of  the 
rights  claimed. 

“ But  Title  III  was  not  enacted  to  provide  a tribunal  to  determine 
what  were  the  legal  rights  and  obligations  of  railway  employers  and 
employees,  or  to  enforce  or  protect  them.  Courts  can  do  that.  The 
Labor  Board  was  created  to  decide  howT  the  parties  ought  to  exercise 
their  legal  rights  so  as  to  enable  them  to  cooperate  in  running  the 
railroad.  It  was  to  reach  a fair  compromise  between  the  parties 
without  regard  to  the  legal  rights  upon  which  each  side  might 
insist  in  a court  of  law.  The  board  is  to  act  as  a board  of  arbitration. 
It  is  to  give  expression  to  its  view  of  the  moral  obligation  of  each 
side  as  members  of  society  to  agree  upon  a basis  for  cooperation  in 
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the  work  of  running  the  railroad  in  the  public  interest.  The  only 
limitation  upon  the  board’s  decisions  is  that  they  should  establish 
a standard  of  conditions  which,  in  its  opinion,  is  just  and  reasonable. 
The  jurisdiction  of  the  board  to  direct  the  parties  to  do  what  it 
deems  they  should  do  is  not  to  be  limited  by  their  constitutional 
or  legal  right  to  refuse  to  do  it.  Under  the  act  there  is  no  constraint 
upon  them  to  do  what  the  board  decides  they  should  do  except  the 
moral  constraint,  already  mentioned,  of  publication  of  its  decision.” 

A third  passage  is  as  follows : 

Page  85  (4.3  S.  Ct.  283)  : “ It  is  not  for  this  or  any  other  court 
to  pass  upon  the  correctness  of  the  conclusion  of  the  Labor  Board 
if  it  keeps  within  the  jurisdiction  thus  assigned  to  it  by  the  statute. 
The  statute  does  not  require  the  railway  company  to  recognize  or  to 
deal  with  or  confer  with  labor  unions.  It  does  not  require  employees 
to  deal  with  their  employers  through  their  fellow  employees.  But 
we  think  it  does  vest  the  Labor  Board  with  power  to  decide  how  such 
representatives  ought  to  be  chosen  with  a view  to  securing  a satis- 
factory cooperation  and  leaves  it  to  the  two  sides  to  accept  or  reject 
the  decision.  The  statute  provides  the  machinery  for  conferences, 
the  hearings,  the  decisions,  and  the  moral  sanction.  The  Labor  Board 
must  comply  with  the  requiremehts  of  the  statute;  but  having  thus 
complied,  it  is  not  in  its  reasonings  and  conclusions  limited  as  a 
court  is  limited  to  a consideration  of  the  legal  rights  of  the  parties.” 

It  is  clear  from  this  language  that  in  the  Labor  Board  case  this 
court  has  decided  that  there  is  nothing  compulsory  in  the  provisions 
of  the  statute  as  against  either  the  company  or  the  employees  upon 
the  basis  of  which  either  acquired  additional  rights  against  the 
other  which  can  be  enforced  in  a court  of  law.  The  language  of 
the  title  is  a legal  definition  of  the  jurisdiction  and  duty  of  the 
Railroad  Labor  Board  in  attempting  to  settle  the  controversies  be- 
tween the  railroad  employer  and  its  employees,  and  where  the  Labor 
Board  exceeds  its  jurisdiction  and  violates  the  provisions  describing 
its  functions  it  may  be  subject  to  judicial  restraint  at  the  complaint 
of  any  properly  interested  party.  The  so-called  mandatory  language 
of  section  301  might,  if  that  section  were  accompanied  by  a penalty 
for  its  violation  or  some  other  means  of  compulsion,  and  there  were 
not  the  other  provisions  of  the  title  to  help  its  construction,  be  given 
the  force  of  a statutory  obligation  of  the  parties  to  a dispute.  There 
are  two  sections,  sections  310  and  311,  in  this  title  which  do  furnish 
instances  of  judicial  compulsion  in  the  matter  of  securing  evidence 
and  the  production  of  records  to  promote  the  efficient  administration 
of  the  functions  vested  in  the  Labor  Board  by  the  title.  And  there 
is  section  312,  which  required  that  carriers,  until  September  1,  1920, 
should  continue  to  pay  wages  not  less  than  those  paid  March  1, 
1920,  and  fixed  a penalty  for  each  violation  of  this  obligation  and 
gave  a right  to  the  United  States  to  a civil  suit  to  recover  the  penalty. 
But  when  the  other  sections  of  the  title  are  taken  as  a whole  they 
may  be  searched  through  in  vain  to  find  any  indication  in  the  mind 
of  Congress  or  any  intimation  that  the  disputants  in  the  contro- 
versies to  be  anticipated  were  in  any  way  to  be  forced  into  compliance 
with  the  statute  or  with  the  judgments  pronounced  by  the  Labor 
Board,  except  through  the  effect  of  adverse  public  opinion. 
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What  the  complainants  here  are  seeking  to  do  is  to  enforce  by 
mandatory  injunction  a compliance  with  a decision  of  the  board 
not  based  on  the  legal  rights  of  the  parties,  but  on  its  judgment  as 
to  what  legal  rights  the  disputants  should  surrender  or  abate  in  the 
public  interest  and  in  the  interest  of  each  other,  to  maintain  har- 
monious relations  between  them  necessary  to  the  continuance  of  in- 
terstate commerce,  and  to  avoid  severing  those  relations,  as  they 
would  have  the  strict  legal  right  to  do.  Such  a remedy  by  injunction 
in  a court  it  was  not  the  intention  of  Congress  tp  provide. 

The  ultimate  decision  of  the  board,  it  is  conceded,  is  not  com- 
pulsory, and  no  process  is  furnished  to  enforce  it,  but  it  is  urged  that 
the  preliminary  steps  are  not  the  final  decision,  and  it  will  make  the 
act  meaningless  and  wholly  ineffective  if  under  the  act  the  parties 
may  not  be  forced  to  a conference  and  to  a contest  before  the  Labor 
Board.  This  very  point  was  considered  by  us  in  the  Labor  Board 
case,  and  we  held  that  the  questions  how  the  representatives  of  each 
side  should  be  selected  and  whom  the  board  should  recognize  as 
accredited  representatives  were  of  primary  importance  affecting  the 
working  conditions  of  the  railroad,  and  such  decisions,  therefore, 
must  be  regarded,  although  preliminary,  as  of  the  same  class  of  deci- 
sions as  those  with  respect  to  wages  and  ultimate  working  conditions. 
The  same  sanction,  therefore,  of  publication  and  public  opinion 
exists  for  them,  and  nothing  else. 

The  Pennsylvania  Co.  is  using  every  endeavor  to  avoid  compliance 
with  the  judgment  and  principles  of  the  Labor  Board  as  to  the 
proper  method  of  securing  representatives  of  the  whole  body  of  its 
employees ; it  is  seeking  to  control  its  employees  by  agreements  free 
from  the  influence  of  an  independent  trade-union ; it  is,  so  far  as  its 
dealings  with  its  employees  go,  refusing  to  comply  with  the  decisions 
of  the  Labor  Board,  and  is  thus  defeating  the  purpose  of  Congress. 
Appellants  charge  that  the  company  is  attempting  by  threats  to  dis- 
charge its  employees  to  secure  their  consent  to  the  agreement  of  July 
1,  1921,  as  to  wages  and  working  conditions  agreed  to  by  the  repre- 
sentatives of  its  employees  it  declared  elected.  This  is  denied, 
though  there  is  some  evidence  tending  to  support  the  charge.  All 
these  things  it  might  do  and  remain  within  its  strict  legal  rights 
after  it  came  fully  into  control  of  its  railroad  property  subsequent  to 
September  1,  1920.  We  do  not  think  Congress,  while  it  would  depre- 
cate such  action,  intended  to  make  it  criminal  or  legally  actionable. 
Therefore  the  bill  of  complaint  does  not  aver  a conspiracy,  and  with- 
out that  equitable  relief  can  not  be  granted. 

We  come  now  to  the  prayer  for  an  allowance  of  damages  to  Fed- 
eration No.  90,  suing  on  behalf  of  its  members.  The  claims  are : 
First,  for  certain  employees  who  being  on  furlough  when  they  were 
notified  to  return  to  work  on  a scale  of  wages  made  effective  by  the 
company  July  1,  1921,  refused  to  return  except  on  old  scale  prevail- 
ing September  1,  1920.  They  seek  wages  on  the  old  scale,  though 
they  did  not  work.  Second,  for  certain  employees  who  worked  under 
this  company  scale  for  a year  and  then  struck.  They  seek  a recovery 
for  the  difference  between  the  old  and  the  new  scale  established  by 
the  company.  Third,  for  certain  employees  who  did  not  strike  at  all 
and  accepted  wages  at  the  new  scale  till  the  filing  of  the  bill.  They 
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seek  recovery  for  the  difference  between  the  old  scale  and  the  new 
scale  which  they  accepted. 

It  is  argued  that  the  new  scale  was  illegal  because  not  fixed  by  the 
Labor  Board  under  Title  III  after  a hearing,  and  therefore  the  only 
legal  scale  was  that  which  prevailed  before.  We  do  not  find  it  neces- 
sary to  consider  these  claims  on  their  merits.  Even  if  the  Federation 
No*.  90  and  its  members  as  representatives  in  a class  suit  in  equity 
could  recover  such  claims  as  damages  incidental  to  granting  the 
main  equitable  relief  prayed  for,  the  denial  of  the  prayer  for  the 
equitable  relief  and  the  dismissal  of  the  main  part  of  the  bill  carries 
with  it  such  incidental  claims  without  prejudice  to  their  prosecution 
at  law  by  individual  claimants  as  they  may  be  advised.  Our  conclu- 
sions on  the  merits  of  the  main  issue  and  the  damage  claims  have 
made  it  unnecessary  for  us  to  consider  objections  made  to  the  repre- 
sentative capacity  of  the  complainants  to  maintain  the  bill. 

Decree  affirmed.  (45  Sup.  Ct.  307.) 


Pennsylvania  System  Board  of  Adjustment  of  the  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Employees, 
Appellant,  v.  Pennsylvania  Railroad  Co.,  Samuel  W.  Rae,  W.  W.  Atterhury, 
et  al..  Appellees 

[Argued  January  13,  1925.  Decided  March  2,  1925] 

No.  629 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  court  : 

This  case  turns  on  substantially  the  same  questions  as  those  just 
decided  in  Pennsylvania  Federation  No.  90  against  the  same  defend- 
ant. (266  U.  S.  — ; 45  S.  Ct.  307;  69  L.  Ed.  — .)  It  is  a bill  in 
equity  by  a trade-union  called  the  Pennsylvania  System  Board  of 
Adjustment  of  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees,  made  up  of  sev- 
eral classes  of  employees,  clerical  and  otherwise,  of  the  Pennsylvania 
Railroad,  seeking  to  enjoin  the  company  from  maintaining  the  same 
kind  of  alleged  conspiracy  as  that  described  and  complained  of  by 
Federation  No.  90  in  the  previous  case.  There  is  no  prayer  in  the 
bill  in  this  case  for  damages,  as  there  was  in  the  other,  but  the  cir- 
cumstances and  the  law  sought  to  be  applied  to  them  are  in  every 
respect  similar.  As  in  the  previous  case,  elaborate  briefs  were  filed 
to  justify  the  contention  that  Title  III  of  the  transportation  act 
(Comp.  St.  Ann.  Supp.  1923,  secs.  1007l:(4ee-1007l1/ijj)  vested  the 
employees  of  the  Pennsylvania  road  with  definite  rights,  the  viola- 
tion of  which  constituted  a legal  wrong,  and  that  on  these  a charge 
of  conspiracy  could  be  predicated,  and  a remedy  by  injunction  might 
be  had  in  behalf  of  the  complainants.  For  the  same  reasons  as  those 
stated  in  the  previous  case  the  same  conclusions  must  be  reached. 
The  Circuit  Court  of  Appeals  and  the  District  Court  were  therefore 
right  in  dismissing  the  bill. 

The  decree  is  affirmed.  (45  Sup.  Ct.  312.) 
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Robertson  v.  Railroad  Labor  Board 
[Argued  March  17,  18,  1925.  Decided  June  8,  1925] 

No.  739 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Suit  by  the  Railroad  Labor  Board  against  D.  B.  Robertson.  From 
judgment  for  plaintiff  (3  F.  (2d)  488),  defeiidant  appeals.  Re- 
versed. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the  court: 

Transportation  act,  February  28,  1920  (ch.  91,  sec.  310,  par.  a,  41 
Stat.  456,  472;  Comp.  St.  Ann.  Supp.  1923;  sec.  1007}4hhh),  au- 
thorizes the  Railroad  Labor  Board,  “ for  the  efficient  administration 
of  the  functions  vested  in  ” it,  to  require  by  subpoena  “ the  attend- 
ance of  any  witness  * * * from  any  place  in  the  United  States 

at  any  designated  place  of  hearing,  and  the  taking  of  a deposition 
before  any  person  designated  having  power  to  administer  oaths.” 
Paragraph  b provides : 

In  case  of  failure  to  comply  with  any  subpoena  (to  testify),  or  in  case  of  the 
contumacy  of  any  witness  appear.ng  before  the  Labor  Board,  the  board  may 
invoke  the  aid  of  any  United  States  district  court.  Such  court  may  thereupon 
order  the  witness  to  comply  with  the  requirements  of  such  subpoena,  or  to  give 
evidence  touching  the  matter  in  question,  as  the  case  may  be. 

Pursuant  to  paragraph  a,  the  board  issued  a subpoena  to  Robert- 
son, a citizen  and  inhabitant  of  Cleveland,  Ohio,  commanding  him 
to  appear  at  its  offices  in  Chicago,  111.,  on  a day  named,  to  testify 
concerning  a dispute  then  being  inquired  into.  The  subpoena  was 
served  upon  Robertson  at  Cleveland  by  the  United  States  marshal 
for  the  northern  district  of  Ohio.  Robertson  did  not  personally 
attend  as  commanded.  But  on  the  day  named  he  appeared  specially 
by  his  attorney,  and,  challenging  the  jurisdiction  of  the  board  over 
him,  declined  to  appear  and  testify.  Thereupon  this  suit  was  begun 
by  the  board  in  the  Federal  Court  for  Northern  Illinois,  eastern 
division,  pursuant  to  paragraph  b. 

The  bill  prayed  that  Robertson,  the  sole  defendant,  be  ordered  to 
appear  before  the  Labor  Board  “ at  a time  and  place  to  be  fixed  by  ” 
it  and  make  “ full  answer  to  any  and  all  pertinent  questions  relating  ” 
to  the  matter  under  investigation,  and  for  any  other  proper  relief. 
The  court  issued,  in  the  form  customary  in  equity,  a summons, 
directing  the  defendant  to  appear  and  answer.  This  summons  was 
likewise  served  upon  Robertson  personally  at  Cleveland  by  the 
United  States  marshal  for  the  northern  district  of  Ohio.  By  his 
attorney  he  again  appeared  specially  and  moved  to  quash  the  service 
on  the  ground  that,  being  an  inhabitant  of  Ohio  and  served  there, 
he  was  not  subject  to  the  jurisdiction  of  the  Federal  court  for  Illi- 
nois. The  motion  was  overruled:  Robertson  then  moved  to  dismiss 
the  petition  for  lack  of  jurisdiction  over  the  subject  matter  of  the 
suit;  this  motion  was  also  overruled;  Robertson  declined  to  plead 
further;  and  a final  decree  was  entered  directing  him  “to  appear 
before  the  Railroad  Labor  Board,  upon  due  notice  by  said  board,  at 
a time  and  place  to  be  designated  therein,  there  to  testify,  to  give 
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evidence,  and  to  give  full,  true,  and  complete  answer  and  response 
to  any  and  all  pertinent  and  relevant  questions  then  and  there  pro- 
pounded to  him  ” concerning  the  subject  matter  of  the  inquiry. 
(3  Fed.  (2d)  488.)  The  case  is  here  on  appeal  under  section  238 
of  the  Judicial  Code  (Comp  St.  sec.  1215),  the  questions  of  juris- 
diction having  been  duly  certified.  Whether  the  court  acquired  juris- 
diction over  Robertson  is  the  only  question  requiring  decision. 

Robertson  contends  that  by  the  term  “ any  United  States  district 
court  ” Congress  meant  any  such  court  “ of  competent  jurisdiction  ” ; 
and  that,  under  the  applicable  law,  no  district  court  is  of  competent 
jurisdiction  to  compel  a defendant  to  obey  its  decree  except  that  of 
which  he  is  an  inhabitant  or  one  in  which  he  is  found.  The  board 
contends  that  Congress  intended  by  the  phrase  to  confer  not  only 
liberty  to  invoke  the  aid  of  the  court  for  any  district  but  power  to 
compel  the  person  named  as  defendant  to  litigate  in  the  district 
selected  by  the  board,  although  he  is  not  a citizen  or  inhabitant  of 
it  and  is  not  found  therein.  The  question  presented  is  one  of  statu- 
tory construction.  Congress  clearly  has  the  power  to  authorize  a 
suit  under  a F ederal  law  to  be  brought  in  any  inferior  F ederal  court. 
Congress  has  power,  likewise,  to  provide  that  the  process  of  every 
district  court  shall  run  into  every  part  of  the  United  States.  (Toland 
v.  Sprague,  12  Pet.  300,  328,  9 L.  Ed.  1093;  United  States  v.  Union 
Pacific  R.  R.  Co.,  98  U.  S.  569,  604;  25  L.  Ed.  143.)  But  it  has  not 
done  so  either  by  any  general  law  or  in  terms  by  section  310  of  trans- 
portation act,  1920.  The  precise  question  is  whether  it  has  impliedly 
done  so  by  that  provision. 

In  a civil  suit  in  personam  jurisdiction  over  the  defendant,  as  dis- 
tinguished from  venue,  implies,  among  other  things,  either  volun- 
tary appearance  by  him  or  service  of  process  upon  him  at  a place 
where  the  officer  serving  it  has  authority  to  execute  a writ  of  sum- 
mons. Under  the  general  provisions  of  law,  a United  States  district 
court  can  not  issue  process  beyond  the  limits  of  the  district  (Hark- 
ness  v.  Hyde,  98  U.  S.  476,  25  L.  Ed.  237 ; Ex  parte  Graham,  3 Wash. 
456),  and  a defendant  in  a civil  suit  can  be  subjected  to  its  juris- 
diction in  personam  only  by  service  within  the  district.  (Toland  v. 
Sprague,  12  Pet.  300,  330.)  Such  was  the  general  rule  established 
by  the  judiciary  act  of  September  24,  1789  (ch.  20,  sec.  11,  1 Stat.  73, 
79),  in  accordance  with  the  practice  at  the  common  law.  (Piquet  v. 
Swan,  5 Mason  35,  39  et  seq.,  Fed.  Cas.  No.  11134.)  And  such  has 
been  the  general  rule  ever  since.  (Munter  v.  Weil  Corset  Co.,  261 
U.  S.  276,  279,  43  S.  Ct.  347 ; 67  L.  Ed.  652.)  No  distinction  has  been 
drawn  between  the  case  where  the  plaintiff  is  the  Government  and 
where  he  is  a private  citizen. 

Section  51  of  the  Judicial  Code  is  a general  provision  regulating 
venue.  The  part  pertinent  here  is  that,  with  certain  inapplicable  ex- 
ceptions, “ no  civil  suit  shall  be  brought  in  any  district  court  against 
any  person  by  any  original  process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant.”  It  is  obvious  that 
jurisdiction,  in  the  sense  of  personal  service  within  a district  where 
suit  has  been  brought,  does  not  dispense  with  the  necessity  of  proper 
venue.  It  is  equally  obvious  that  proper  venue  does  not  eliminate 
the  requisite  of  personal  jurisdiction  over  the  defendant.  The  gen- 
eral provision  as  to  venue  contained  in  Judicial  Code,  section  51,  has 
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been  departed  from  in  various  specific  provisions  which  allow  the 
plaintiff,  in  actions  not  local  in  their  nature,  some  liberty  in  the 
selection  of  venue.  Unrestricted  choice  was  conferred  upon  the 
Labor  Board  by  the  section  of  transportation  act,  1920,  here  involved 
(sec.  310).  So  far  as  venue  is  concerned  there  is  no  ambiguity  in 
the  words  “ any  United  States  district  court.” 

Congress  has  also  made  a few  clearly  expressed  and  carefully 
guarded  exceptions  to  the  general  rule  of  jurisdiction  in  personam 
stated  above.  In  one  instance,  the  credit  mobilier  act,  March  3,  1873 
(ch.  226,  sec.  4,  17  Stat.  485,  509),  it  was  provided  that  writs  of 
subpoena  to  bring  in  parties  defendant  should  run  into  any  district. 
This  broad  power  was  to  be  exercised  at  the  instance  of  the  Attorney 
General  in  a single  case  in  which,  in  order  to  give  complete  relief, 
it  was  necessary  to  join  in  one  suit  defendants  living  in  different 
States.  (United  States  v.  Union  Pacific  Railroad,  98  U.  S.  569;  25 
L.  Ed.  143.)  Under  similar  circumstances,  but  only  for  the  period 
of  three  years,  authority  was  granted  generally  by  act  of  September 
19,  1922  (ch.  345,  42  Stat.  849;  Comp.  St.  Ann.  Supp.  1923,  sec. 
1035),  to  institute  a civil  suit  by  or  on  behalf  of  the  United  States 
either  in  the  district  of  the  residence  of  one  of  the  necessary  de- 
fendants or  in  that  in  which  the  cause  of  action  arose,  and  to  serve 
the  process  upon  a defendant  in  any  district.  The  Sherman  Act, 
July  2,  1890  (ch.  647,  sec.  5,  26  Stat.  209,  210;  Comp.  St.  sec.  8827), 
provides  that  when  “it  shall  appear  to  the  court”  in  which  a pro- 
ceeding to  restrain  violations  of  the  act  is  pending  “ that  the  ends 
of  justice  require  that  other  parties  should  be  brought  before  the 
court,”  it  may  cause  them  to  be  summoned  although  they  reside  in 
some  other  district.  The  Clayton  Act,  October  15,  1914  (ch.  323, 
sec.  15,  38  Stat.  730,  737 ; Comp.  St.  sec.  8835n),  contains  a like  pro- 
vision. But  no  act  has  come  to  our  attention  in  which  such  power 
has  been  conferred  in  a proceeding  in  a circut  or  district  court 
where  a private  citizen  is  the  sole  defendant  and  where  the  plaintiff 
is  at  liberty  to  commence  the  suit  in  the  district  of  which  the  defend- 
ant is  an  inhabitant  or  in  which  he  can  be  found. 

As  the  Railroad  Labor  Board  is  charged  generally  with  the  ad- 
justment of  disputes  between  carriers  and  their  employees,  it  may 
prove  desirable  to  hold  hearings  at  any  place  within  the  United 
States,  and  power  to  do  so  was  expressly  conferred.  The  board  may 
demand  answers  or  the  production  of  documentary  evidence  from 
one  who  attends  such  a hearing.  The  contumacy  of  a witness  ap- 
pearing before  the  board  in  any  designated  place  of  hearing  was 
thus  one  contingency  for  which  it  was  necessary  to  make  provision. 
Congress  also  granted  to  the  Labor  Board  in  explicit  language  the 
broad  power  of  compelling  a person  to  come  from  any  place  in  the 
United  States  to  any  designated  place  of  hearing  to  furnish  evi- 
dence. The  refusal  of  such  person,  who  might  be  in  any  district  in 
the  United  States,  to  comply  with  such  a subpoena  was  obviously  a 
second  contingency  to  be  provided  for.  Unrestricted  liberty  of 
venue  in  invoking  the  aid  of  a district  court,  referred  to  before,  was 
clearly  essential  to  the  complete  exercise  of  the  board’s  powers  and 
the  effective  performance  of  its  functions.  Moreover,  this  unre- 
stricted choice  can  not  subject  to  undue  hardship  any  defendant 
actually  found  within  the  district  in  which  the  suit  is  brought. 
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But  no  reason  is  suggested  why  Congress  should  have  wished  to 
compel  every  person  summoned  either  to  obey  the  board’s  adminis- 
trative order  without  question  or  to  litigate  his  right  to  refuse  to  do 
so  in  such  district,  however  remote  from  his  home  or  temporary 
residence,  as  the  board  might  select.  The  Interstate  Commerce 
Commission,  which  throughout  38  years  has  dealt  in  many  different 
ways  with  most  of  the  railroads  of  the  United  States,  has  never 
exercised  or  asserted  or  sought  to  secure  for  itself  such  broad  powers. 

We  are  of  opinion  that  by  the  phrase  “ any  district  court  of  the 
United  States  ” Congress  meant  any  such  court  “ of  competent  juris- 
diction.” The  phrase  “any  court”  is  frequently  used  in  the  Federal 
statutes  and  has  been  interpreted  under  similar  circumstances  as 
meaning  “any  court  of  competent  jurisdiction.”  By  the  general 
rule  the  jurisdiction  of  a district  court  in  personam  has  been  limited 
to  the  district  of  which  the  defendant  is  an  inhabitant  or  in  which 
he  can  be  found.  It  would  be  an  extraordinary  thing  if,  while 
guarding  so  carefully  all  departure  from  the  general  rule,  Congress 
had  conferred  the  exceptional  power  here  invoked  upon  a board 
whose  functions  are  purely  advisory  (Pennsylvania  R.  It.  Co.  v. 
Labor  Board,  261  U.  S.  72;  43  S.  Ct.  278;  67  L.  Ed.  536;  Pennsyl- 
vania It.  ft.  System  Federation  No.  90  v.  Pennsylvania  It.  It.  Co., 
45  S.  Ct.  307 ; 69  L.  Ed.  — ; March  2,  1925)  and  which  enters  the  dis- 
trict court,  not  to  enforce  a substantive  right,  but  in  an  auxiliary 
proceeding  to  secure  evidence  from  one  who  may  be  a stranger  to 
the  matter  with  which  the  board  is  dealing.  We  think  it  has  made 
no  such  extension  by  section  310  of  transportation  act,  1920.  It  is 
not  lightly  to  be  assumed  that  Congress  intended  to  depart  from  a 
long-established  policy.  (Panama  Railroad  Co.  v.  Johnson,  264 
U.  S.  375,  384;  44  S.  Ct.  391;  68  L.  Ed.  748;  In  re  East  River  Towing 
Co.,  266  TJ.  S.  355,  367;  45  S.  Ct.  114;  69  L.  Ed.  — .) 

Reversed.  (43  Sup.  Ct.  621.) 


Hoey  v.  New  Orleans  Great  Northern  Railroad  Co. 

[Supreme  Court  of  Louisiana,  June  22,  1925.  Rehearing  denied  July  13,  1925] 

No.  26543 

Appeal  from  Twenty-sixth  Judicial  District  Court,  Parish  of 
Washington;  Prentiss  B.  Carter,  judge. 

Action  by  Nicholas  J.  Hoe}'  against  the  New  Orleans  Great  North- 
ern Railroad  Co.  Judgment  of  dismissal;  and  plaintiff  appeals. 
Judgment  set  aside  and  rendered  for  plaintiff;  case  remanded. 

Rogers,  J. : Plaintiff  appeals  from  a judgment  dismissing  his  suit 
on  an  exception  of  no  right  or  cause  of  action. 

The  petition  sets  forth : That  prior  to  November  24,  1920,  plaintiff 
was  employed  by  the  defendant  company  at  wages  of  85  cents  per 
hour,  with  time  and  a half  for  work  performed  on  Sundays  and  all 
legal  holidays.  That  on  that  day  he  was  summarily  discharged. 
That  rule  37  of  the  national  agreement  by  the  railway  operatives  and 
railway  employees  provides  that  no  employee  can  be  discharged  with- 
out a hearing.  That  plaintiff  appealed  from  such  action  to  the 
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United  States  Railroad  Labor  Board,  and  that  on  May  18,  1922,  a 
decision  was  rendered  decreeing  that  he  should  be  reinstated  in  his 
former  position,  with  seniority  rights  unimpaired,  and  paid  for  all 
time  lost,  less  any  amount  he  may  have  earned  in  other  employment. 
That  defendant  applied  for  a rehearing,  which  was  denied  on  July 
21,  1922.  That  plaintiff  was  at  all  times  ready  to  comply  with  the 
decision,  but  received  no  orders  to  return  to  work  until  or  about 
August  7,  1922,  when,  during  the  progress  of  a strike,  he  was  notified 
to  report  for  work  at  once.  That  he  did  not  report  for  work  on 
account  of  conditions  existing  at  that  time,  and  accordingly  notified 
defendant  he  would  report  after  the  strike  was  ended.  That  subse- 
quently defendant  wrote  plaintiff,  declaring  its  readiness  to  pay  the 
monetary  part  due  petitioner  for  all  time  lost  because  of  his  sus- 
pension, and  asking  for  a statement  of  the  amount  due  him.  That 
since  rendering  such  statement  he  has  made  every  honorable  effort  to 
return  to  duty,  without  avail,  and  he  has  not  been  able  to  obtain  a 
settlement  of  his  claim. 

Plaintiff  alleged  that  his  wrages  during  the  time  of  his  suspension 
would  have  amounted  to  $3,726.32,  and  that  during  said  period  he 
earned  $1,170  in  other  employment.  His  suit  is  for  $2,556.32,  the 
difference  between  said  amounts. 

Plaintiff,  in  amplification  of  his  averments,  attached  to  his  petition 
certain  documents  and  correspondence.  Since  the  argument  and  sub- 
mission of  the  cause  in  this  court  defendant,  by  agreement  of  counsel, 
has  filed  and  made  a part  of  the  transcript  a letter,  dated  August  23, 
1922,  written  by  plaintiff  to  defendant  in  reply  to  defendant’s  letter 
of  August  17,  1922,  in  which  it  declared  its  willingness  to  pay  the 
amount  of  the  award,  and  requesting  a statement  of  said  amount. 

Defendant’s  exception  is  based  on  two  grounds: 

First.  That  the  transportation  act  of  1920,  under  which  the  Labor 
Board  was  empowered  to  act  in  the  matter,  does  not  provide  any 
means  for  the  enforcement  of  its  decision,  nor  does  it  give  either  of 
the  parties  the  right  to  enforce  the  decree  in  the  courts  or  otherwise. 

Second.  That  even  if  plaintiff  has  the  right  to  resort  to  the  courts 
to  enforce  the  decision  of  the  Labor  Board,  his  petition  shows  he  has 
failed  to  comply  with  that  part  of  the  ruling  which  required  him  to 
return  to  work,  and  he  can  not  enforce  that  part  of  the  decision  which 
requires  the  railroad  company  to  pay  his  wages  and  at  the  same  time 
refuse  to  comply  with  that  part  of  the  ruling  which  requires  him  to 
return  to  his  work. 

We  will  consider  these  points  together. 

(1)  The  transportation  act  of  1920  adopted  by  Congress,  and  ap- 
proved February  28,  1920  (Comp.  St.  Anns.  Supp.  1923,  sec.  1 007114 
et  seq.),  created  the  Railroad  Labor  Board,  and  provides  for  the  sub- 
mission to  said  board  of  disputes  between  carriers  and  their  em- 
ployees, with  authority  conferred  upon  said  board  to  decide  such 
controversies.  It  is  not  provided  in  said  act  that  the  successful 
party  may  enforce  through  the  instrumentality  of  the  courts  the 
award  made  in  his  favor  by  said  board.  The  only  constraint  im- 
posed upon  the  parties  to  do  what  it  is  decided  they  should  do  is  the 
moral  constraint  arising  from  the  right  of  the  board  to  publish  its 
decisions.  (Penn.  R.  R.  Co.  v.  United  States  Labor  Board,  261  U.  S. 
72;  43  S.  Ct.  278;  67  L.  Ed.  536.) 
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If  the  petition  before  us  contained  nothing  further  than  the 
allegations  showing  the  dispute  between  plaintiff  and  defendant 
growing  out  of  the  former’s  discharge,  the  reference  of  the  contro- 
versy to  the  Railroad  Labor  Board,  and  its  decision  in  the  matter, 
it  might  be  that  the  exception  of  no  cause  of  action  would  be  well 
founded. 

(2)  Plaintiff’s  averments,  however,  are  broader  and  more  compre- 
hensive than  this.  After  alleging  his  summary  discharge  by  defend- 
ant, his  appeal  to  the  Labor  Board,  the  decision,  ordering  his  rein- 
statement with  seniority  rights  unimpaired,  and  payment  for  all 
time  lost  less  the  amount  which  he  may  have  earned  in  other  employ- 
ment, he  shows  that  defendant  accepted  and  acquiesced  in  the 
decision  of  the  board  by  ordering  him  to  report  to  work  at  once. 
The  letter  of  the  defendant  company,  omitting  the  date,  the  address, 
and  the  signature,  reads : 

In  compliance  with  United  States  Railroad  Labor  Board  Decision  No.  1022, 
Docket  No.  1684,  you  are  hereby  notified  to  report  for  work  at  once.  [Writer’s 
italics.] 

Petitioner  alleges  that,  wThile  he  was  always  ready  and  willing  to 
comply  with  the  decision  and  return  to  wTork,  he  was  unable  to  do 
so  when  he  received  the  foregoing  letter,  for  the  reason  that  he  was 
a member  of  the  Railway  Employees’  Union,  which  at  the  time  was 
on  a strike,  and  that  he  so  advised  the  defendant  company,  with 
reservation  of  his  right  to  report  for  service  as  soon  as  the  strike  was 
settled.  We  think  plaintiff  was  within  his  legal  rights  in  refusing 
to  go  back  to  work  while  his  labor  organization  was  engaged  in  a 
strike. 

(3)  Plaintiff  shows  that,  after  he  had  informed  defendant  of 
his  inability  to  report  for  work  at  that  particular  time  for  the 
reason  stated,  defendant,  in  further  recognition  of  the  decision  of 
the  Labor  Board,  and  apparently  acquiescing  in  his  attitude,  notified 
him  of  its  intention  to  comply  with  that  part  of  the  decision  which 
required  payment  to  him  of  time  lost,  less  what  he  had  earned  in 
other  employment.  This  letter,  signed  by  the  vice  president  and 
general  manager,  is  annexed  to  and  made  a part  of  the  petition.  It 
reads,  in  part,  as  follows : 

The  management  considers  that  it  has  complied  with  the  board’s  decision 
with  respect  to  reinstating  you,  and  it  now  advises  you  that  it  is  prepared  to 
comply  with  the  balance  of  the  board's  decision , which  required  the  railroad 
company  to  pay  you  for  all  time  lost  less  any  amount  you  may  have  earned 
in  other  employment. 

In  order  that  the  management  may  determine  the  exact  amount  that  is  due 
you  under  this  decision,  please  send  me  an  itemized  statement  showing  the 
amount  that  you  earned  in  other  employment,  this  statement  to  be  certified 
to  before  a notary  public.  [Writer’s  italics.] 

Plaintiff  alleges  that  he  immediately  complied  with  the  request 
for  an  itemized  statement  showing  his  earnings  in  other  employ- 
ment, but  that  he  had  been  unable  to  obtain  a settlement  from  the 
defendant,  the  balance  in  his  favor  being  the  amount  for  which  he 
has  instituted  the  present  suit. 

In  Penn.  R.  R.  Co.  v.  U.  S.  Labor  Board,  supra,  Chief  Justice 
Taft,  speaking  for  the  court,  says  that  “ the  board  is  to  act  as  a board 
of  arbitration?’  And  plaintiff  argues  that  defendant  is  in  the  posi- 
tion of  one  who  has  submitted  to  arbitration,  and  has  accepted  the 
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decision  of  the  arbitrators,  and  is  estopped  by  its  conduct  subsequent 
to  the  award  from  denying  plaintiff’s  right  of  recovery.  Without 
passing  upon  the  soundness  vel  non  of  this  argument,  we  think 
plaintiff  is  entitled  to  a right  of  action  to  recover  such  amount  as 
he  may  be  able  to  show  is  due  him  under  the  said  decision. 

While  it  is  true,  as  pointed  out  in  Penn.  R.  R.  Co.  v.  U.  S.  Labor 
Board,  supra,  the  transportation  act  does  not  permit  the  rulings  of 
the  board  to  be  enforced  by  process,  it  is  equally  true,  as  is  stressed 
in  the  same  decision  that  the  sanction  of  the  board’s  decree — 

is  to  be  the  force  of  public  opinion  invoked  by  the  fairness  of  a full  bearing, 
the  intrinsic  justice  of  the  conclusion,  strengthened  by  the  official  prestige  of 
the  board,  and  the  full  publication  of  the  violation  of  such  decision  by  any 
party  to  the  proceeding. 

The  opinion  points  out  the  economic  interest  of  every  member  of 
the  public  in  the  undisturbed  flow  of  interstate  commerce,  the  acute 
inconvenience  to  which  all  must  be  subjected  by  the  interruption 
caused  by  a serious  and  widespread  labor  dispute,  and  of  the  neces- 
sarily general  dissatisfaction  with  and  criticism  of  the  party  thought 
to  be  at  fault. 

The  defendant  company  had  the  right  to  reject  or  to  accept  the 
award  of  the  Labor  Board.  It  elected  to  accept  it.  In  doing  so  it 
was  obviously  aware  of  the  pecuniary  and  other  material  benefits  it 
would  secure  from  such  action.  The  publication  of  the  board’s 
decision  and  defendant’s  refusal  to  abide  thereby  was  forestalled  by 
its  notification  to  plaintiff  of  its  acquiescence  therein.  The  good  will 
of  the  public  was  retained,  with  the  consequent  retention,  and  pos- 
sible increase,  of  its  business  and  earnings.  Its  rejection  of  the 
decision  would  have  had  the  opposite  effect.  The  public  would  have 
looked  upon  the  railroad  company  as  a corporation  willing  to  incur 
and  encourage  disputes  with  its  employees,  rather  than  as  one  desir- 
ous of  cooperating  with  them  in  the  interest  of  the  public  business. 
Having  the  ill  will  of  the  public,  defendant’s  business  would 
decrease,  and  its  receipts,  and  consequent  earnings,  would  neces- 
sarily diminish. 

(4)  On  the  other  hand,  the  plaintiff  was,  by  defendant’s  notifica- 
tion of  its  desire  to  comply  with  the  board’s  decision,  misled  to  his 
detriment,  to  forego  the  immediate  exercise  of  his  legal  right  to 
require  the  publication  by  the  Labor  Board  of  its  decision  and  the 
failure  of  the  defendant  company  to  comply  therewith. 

In  these  circumstances,  we  think  the  defendant  company  has  rati- 
fied and  acquiesced  in,  and  is  equitably  estopped  from  contesting, 
the  award  of  the  Labor  Board. 

(5)  Plaintiff  is  suing  only  for  compensation  up  to  August  6,  1922, 
the  date  he  was  notified  by  the  defendant  company  of  its  acquies- 
cence in  the  ruling  of  the  board.  That  ruling  merely  reinstated 
plaintiff  to  his  former  position,  with  seniority  rights  unimpaired, 
and  ordered  that  he  should  be  paid  for  all  time  lost,  less  any  amount 
he  may  have  earned  in  other  employment.  The  board  did  not  decree 
that  plaintiff  should  continue  to  work  for  the  defendant.  At  no 
time,  according  to  the  petition  and  the  attached  correspondence,  has 
the  defendant  company  declared  or  indicated  its  dissatisfaction  with 
the  attitude  of  the  defendant  concerning  his  desire  to  refrain  from 
returning  to  work  until  the  strike  to  which  he  referred  was  ended. 
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On  the  contrary,  in  its  letter  of  August  17,  1922,  the  defendant  com- 
pany, after  reiterating  that  it  had  reinstated  plaintiff  in  compliance 
with  the  decision  of  the  Labor  Board,  notified  him  that  it  was  pre- 
pared also  to  comply  with  the  other  part  of  the  ruling  requiring  it 
to  pay  plaintiff  for  time  lost,  subject  to  the  amount  earned  by  him 
in  other  employment,  and  requested  that  he  send  in  a statement 
showing  the  amount  so  earned  by  him.  Whatever  may  be  the  merit 
of  such  a defense,  should  plaintiff  seek  to  recover  compensation  sub- 
sequent to  August  6,  1922,  we  do  not  think  it  can  prevail  as  against 
plaintiff’s  present  demand. 

(6)  Defendant  contends  that  whether  the  offer  contained  in 
defendant’s  letter  of  August  17,  1922,  was  an  unqualified  offer  to  pay 
plaintiff  the  wages  claimed  by  him,  or  whether  the  payment  of  the 
wages  was  dependent  upon  plaintiff  returning  to  work,  the  offer 
was  refused  by  plaintiff  in  declaring  that  he  would  accept  it  only  on 
the  condition  stated  in  his  letter  of  August  23,  1922,  brought  up  and 
filed  in  the  transcript  by  agreement  of  counsel. 

(7)  We  do  not  so  construe  plaintiff’s  letter.  He  does  not  conlest 
the  reinstatement,  but  merely  reserves  the  right  to  contest  the 
implied  suggestion  that  the  reinstatement  was  not  to  be  continuous 
from  and  after  the  date  of  defendant’s  notice.  Inasmuch  as  plain- 
tiff is  not  suing  for  anything  beyond  the  date  of  his  reinstatement 
by  defendant,  his  reservation  of  the  right  to  interpret  his  reinstate- 
ment as  existent  and  continuous  can  not  be  construed  as  a refusal  to 
accept  the  reinstatement  which  had  been  theretofore  made.  On  the 
contrary,  it  was  merely  a notice  that  he  would  stand  on  said  rein- 
statement. His  acceptance  of  defendant’s  proposal  of  payment  is 
shown  by  the  inclosure  of  the  statement  asked  for.  The  offer  of 
compromise  contained  in  the  letter,  if  it  was  admissible  in  evidence, 
is  valueless  as  a defense,  since  it  refers  exclusively  to  matters  and 
things  occurring,  or  to  occur,  subsequent  to  August  7,  1922. 

For  the  reasons  assigned,  the  judgment  appealed  from  is  set  aside, 
and  it  is  now  ordered  that  there  be  judgment  in  favor  of  Nicholas 
J.  Hoey,  plaintiff,  and  against  the  New  Orleans  Great  Northern 
Kailroad  Co.,  defendant,  overruling  the  exception  of  no  right  or 
cause  of  action  filed  by  said  defendant,  and  that  this  cause  be 
remanded  and  reinstated  on  the  docket  of  the  district  court,  to  be 
there  proceeded  with  according  to  law.  Costs  of  this  appeal  to  be 
paid  by  defendant;  all  other  costs  to  await  the  final  disposition  of 
the  cause. 

O’Neill,  G,  /.,  dissents  on  the  ground  that  the  plaintiffs’  reply  to 
the  defendants’  offer  to  settle  was  a rejection  of  the  offer.  (105 
So.  310.) 
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EXPLANATION  OF  SUBJECT  INDEX 


No  standard  classification  of  subjects  has  heretofore  been  devised 
for  indexing  railroad  wage  schedules  or  decisions  involving  disputes 
between  carriers  and  organizations  of  employees,  but  experience  has 
developed  certain  main  classifications  which  have  been  adopted  as 
being  most  applicable  to  the  particular  questions  and  principles 
embodied  in  the  decisions  of  the  Railroad  Labor  Board.  In  select- 
ing these  main  classifications  the  chief  aim  has  been  to  employ  the 
fewest  possible  divisions  consistent  with  practical  usage,  thus  avoid- 
ing extensive  cross-indexing.  Where  a decision  involves  one  or  more 
questions  or  principles,  it  is  obviously  necessary  to  index  the  decision 
under  two  or  more  appropriate  headings. 

It  is  apparent  that  all-inclusive  classifications  such  as  “ Rules 
and  working  conditions  ” and  “ Rates  of  pay  ” cover  almost  the 
whole  range  of  subjects  involved;  therefore,  such  subjects  have  been 
divided  into  principal  parts.  Further  segregation  has  also  been 
made  of  some  of  the  principal  parts;  e.  g.,  “ 2.  Application  of  rules 
governing  working  conditions,”  which  is  one  of  the  principal  parts 
of  “ Rules  and  working  conditions,”  would  in  itself  be  too  extensive 
unless  some  of  its  large  components — namely,  “ Discipline,”  u Repre- 
sentation of  employees,”  “ Seniority  rights,”  etc. — were  assigned 
primary  places  in  the  main  classification.  Where  necessary  sepa- 
rations have  been  made  in  a subject  of  broad  scope,  the  large  com- 
ponents designated  as  main  classifications  are  noted  for  reference  in 
their  natural  places  under  the  dominant  classification. 

With  but  few  exceptions  the  main  classifications  and  their  princi- 
pal parts  have  been  uniformly  subdivided  into  standardized  groups 
of  employees  and  are  indicated  by  dash  lines.  For  convenient  refer- 
ence and  preliminary  study  these  groups  are  subjoined : 

Clerical  and  station  forces. 

Dining-car  and  restaurant  employees. 

Dispatching-service  employees. 

Engine-service  employees. 

Express  employees. 

Maintenance-of-way  and  unskilled  forces. 

Pullman-car  employees. 

Shop  employees. 

Signal-department  employees. 

Stationary-engine  and  boiler-room  employees. 

Steamboat  employees. 

Supervisory  forces. 

Telegraph-service  employees. 

Train-service  employees. 

Yard-service  employees. 

The  main  classifications  not  subdivided  into  the  above  groups,  as 
will  be  noted  by  examining  the  index,  are  those  relating  to  decisions 
of  Railroad  Labor  Board,  orders  of  United  States  Railroad  Admin- 
1410 
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istration,  and  similar  subjects,  which  are  subdivided  by  their  respec- 
tive decision  or  order  numbers  because  such  numbers  are  the  most 
natural  subdivisions  and  the  generally  recognized  references. 

Wherever  permissible,  the  standardized  groups  of  employees,  or 
so-called  dash  lines,  have  been  further  divided  into  appropriate  sub- 
jects, and  such  subjects  or  the  minuter  details  thereof  direct  the 
inquirer  to  the  object  of  his  search. 

The  following  table  shows  the  main  classifications  used  in  the 
subject  index : 

TABLE  OF  MAIN  CLASSIFICATIONS 


(a)  Decisions 

Page 

Boards  of  Adjustment,  Decisions  of 1413 

Classification  of  Positions  and  Rates 1414 

Contract  Work 1417 

Decisions  of  Railroad  Labor  Board: 

1.  Application  of  Decisions 1417 

2.  Rehearing  of  Decisions  Requested 1424 

3.  Violation  of  Decisions 1425 

Discipline 1425 

Disputes,  Method  of  Handling 1429 

Dissenting  Opinions 1433 

Hours  of  Service  and  Overtime: 

1.  Basic  Day 1434 

2.  Overtime 1435 

3.  Sunday  and  Holiday  Work 1436 

Jurisdiction  of  Railroad  Labor  Board 1437 

Leaves  of  Absence 1437 

National  Agreement  Rules,  Application  of 1437 

Operating  Rules  Prescribed  by  Carrier,  Infraction  of 1438 

Orders  of  United  States  Railroad  Administration 1438 

Piecework : 1440 

Rates  of  Pay: 

1.  Application  of  Decreases  in  Pay 1440 

2.  Application  of  Increases  in  Pay 1440 

3.  Establishment  of  Rates  of  Pay ; 1441 

Reduction  in  Forces 1442 

Representation  of  Employees 1442 

Rules  and  Working  Conditions: 

1.  Application  of  Schedule  Rules  Affecting  Pay 1444 

2.  Application  of  Rules  Governing  Working  Conditions 1450 

3.  Establishment  of  Rules  and  Working  Conditions 1454 

Seniority  Rights 1455 

Strikes ■ 1459 

Supporting  Opinions 1459 

Terminal  Changes— 1460 

Time  Lost 1460 

Transportation  Act,  1920 1462 

Transportation  Privileges 1462 

Vacancies,  Filling  of 1462 

Withdrawals  of  Applications  for  Decision 1464 

(b)  Addenda 

Carriers  Added  as  Parties  to  Decisions 1464 

Employees  Added  to  Decisions 1464 

Modifications  of  Decisions 1464 

Organizations  Added  as  Parties  to  Decisions 1464 
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( c ) Interpretations 

Pag» 

Railroad  Labor  Board  Decisions,  Interpretation  of 1465 

Rates  of  Pay: 

Application  of  Increases  in  Pay 1465 

Rules  and  Working  Conditions  : 

Application  of  Schedule  Rules  Affecting  Pay 1465 


(d)  Appendix 

1.  Court  Decisions 


Courts  issuing  Decisions 1465 

Reported  Court  Cases  Cited 1465 

Subjects  Covered  by  Court  Decisions 1466 


SUBJECT  INDEX 


SUPPLEMENT  NO.  1 TO  CUMULATIVE  INDEX,  1925  1 


A.  DECISIONS 


(Decisions  2774  to  4000,  inclusive) 


Note. — References  at  end  of  detail  line  are  to  decision  numbers.  The  decisions  are 
printed  in  numerical  order  and  their  numbers  shown  in  brackets  at  the  upper  inside 
corner  of  the  pages. 


Boards  of  Adjustment,  Decisions  of: 

Director  General  of  Railroads — 

Decision  74 

Railway  Board  of  Adjustment  No.  1 — 

Case  27/125 

Case  27/137 

Case  27/210 

Case  27/213 

Case  27/215 

Case  27/222 

Case  27/231 

Case  27/251 

Case  27/286 

Case  27/294 

Case  27/303 

Case  27/313 

Case  27/373 

Case  27/374 

Case  27/383 

Case  27/402 

Case  27/416 

Case  27/460 

Case  27/485 — - 

Case  27/490 

Case  130 

Case  205 

Case  496 

Case  577 

Case  646 

Case  686 

Case  731 

Case  1029 

Case  1357 

Case  1365 

Case  1622 

Case  1716 

Case  1847 

Case  1945 

Case  1956 

Case  1980 

Case  2105 

Case  2133 


Decision  No. 

2816 

3373 

2951,  3898 

3508 

2967 

3264 

3171 

2940,2944,3011 

3171 

2941,  2967 

3171 

3230,3264 

2940,  2941,  2944 

2960 

2978 

3230 

2923 

2981 

3005,3006 

3171 

3166 

3058 

3008 

3008 

3079 

3297 

3150 

3008 

2962 

3351 

3151 

3010 

2932 

3268 

2953 

2945,  2946,  2951,  2952,  3898 

2873 

2961 

2971 


1 A cumulative  index  to  Vols.  I to  V was  printed  and  included  in  Vol.  V,  for  1924. 
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Boards  of  Adjustment,  Decisions  of — Continued. 

Railway  Board  of  Adjustment  No.  1 — Continued.  Decision  No. 

Case  2144 3005,  3006 

Case  2166 3040 

Case  2230 2961 

Case  2279 2948 

Case  2467 2932 

Southeastern  Train  Service  Board — 

Docket  44 3263 

Western  Train  Service  Board — 

Case  49 3230 

Decision  23 3268 

Decision  248 3263 

Decision  346 3269 

Decision  375 3263 

Decision  408 3231 

Decision  557 3661 

Classification  of  Positions  and  Rates: 

Clerical  and  station  forces — 

Accountants,  field 2823 

Agents — 

Assistant  to  supervising  baggage 3300 

Night  depot 3299 

Baggage  and  parcel  room  employees 3111,  3421,  3463 

Baggagemen 3774 

Baggage  truckmen 3421 

Caller 3916 

Caller-clerks 3S06 

Cashier 3950 

Check  men 3111 

Checkers,  material 2812,  3093 

Clerical  work  of  more  than  4 hours  per  day 3332,  3744,  3774 

Clerks— 

Baggage  room 3463,  3550 

Check 3457 

Chief — 

Agents,  to 3235,  3S35 

Master  mechanic,  to 3298 

Claim,  milling-in-transit 3455 

File 3681 

Freight 2812,  3429 

Fuel 3332 

I.  C.  C.  or  “ 8955  ” 2818 

Inspection 3916 

Less  than  one  year’s  experience 3869 

Milling-in-transit 3455 

Night 3299 

Storehouse 3992 

Unspecified 3806 

Yard 2986,  3S69 

Clerk  operator 3682 

Clerk-switchboard  operators 3709 

Doorman 3993 

Excepted  positions 3696,  3838,  3908 

Foremen — 

Baggage 3436 

Cotton-shed 3S38 

Freight-house 3696,  3808 

Stockyard 3908 

Unspecified 3771 

Helpers,  mechanical  department 3921 

Information  attendants 3161,  3744 

Inspectors 3771 

Janitors 3741,  3750 

Laborers,  storehouse 3992 

Mail  distributers,  railroad 3112 
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Classification  of  Positions  and  Rates — Continued. 

Clerical  and  station  forces — Continued. 

Mail  sorters 

Messengers,  unspecified 

New  positions 

News-stand  employees 

Parcel  checkers 

Parcel-room  employees 

Passenger  agents 

Platform  cleaners 

Police  watchmen 


Decision  No. 

3462 

3112 

3352,  3721 

3027 

3027 

3206 

2870 

3750 

2777 


Relief  workers 3748 

Statement  closers 2823 

Station  masters 2870 

# Stockman 3739 

Storekeepers — 

District 3669 

General 3921 

Subordinate  officials 3669,  3771 

Telephone  operator 3161 

Timekeepers 2778 

Train  announcers 2870 

Train  directors 2870 

Warehouse  employees 3950 

Watchmen  having  police  authority 2770 

Dispatching-service  employees — 

Dispatchers — 

Chief- 


Assistant ! 3028 

Train— 3816 

Train 3412 

Power  men 3028 

Subordinate  officials 3711 

Traffic  director 3412 

Yardmasters 3711 

Engine-service  employees — 

Breaking  in  engine 3108 

Engine — 

Inspectors 3066 

Watchman 3337 

Hostlers — 

Inside 3337 

Roundhouse 3171 

Inspection  firemen 3108 

Shopyard  engine 3171 

Express  employees — 

Agents — 

Assistant 3662 

Depot 3717,3939 

Assorters 3023 

Chauffeurs 3466 

Clerks — 

Assistant  transfer 3915 

Booking 3915 

C.  O.  D 3212 

Money 3952 

On-hand 3913 

Route 3212 

Strip 3212 

Transfer 3497,  3913 

Depot  man 3939 

Drivers 3466 

Excepted  positions 3662 

House  man 3952 

Money  deliveryman 3673 

New  positions 3691 
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Classification  of  Positions  and  Rates — Continued. 


Express  employees — Continued.  Decision  No. 

Platform  employee 3870 

Supervisor,  wagon 3881 

Timekeeper 3870 

Tractor  driver 3497 

Truckers 3023  * 


Maintenance-of-way  and  unskilled  forces — 


Assistant  foremen 2898 

Coal-chute  operators 3979 

Foremen 2898 

Helpers,  station 3537 

Maintenance-of-way  work 3239 

Painters 3907 

Switch  tenders 3976 

Trackmen 3976 

Water-service  employees 3727 

Shop  employees — 

Car  inspectors 2855 

Engine  inspectors 3066 

Helpers,  machinists’ 3035 

Machinists 3035 


Stationery  engine  and  boiler-room  employees — 

Grease-cup  fillers 3892 

Telegraph-service  employees — 

Agents — 


Assistant 

At  small  stations 

Car-service 

Station 

Supervisory 

Ticket 

Unspecified 

Agent-nontelegrapher 

Agent-operator 

Agent-telegraphers 

Car  distributers 

Cashier 

Clerk-operator 

Crossing  watchmen 

Drawbridge  tenders 

Helpers,  levermen 

Levermen 

Levermen-telephoners 

New  positions 

Operator-cashier 

Operator-levermen 

Porter 

Staff  operators 

Switch  tenders 

Telegraphers 

Telegrapher-clerk 

Telephone  clerks 

Telephone-switch  tenders. 

Ticket  clerk 

Towermen 

Wire  chiefs 


3359 

3568 

3896 

3107,  3862 

3132,  3568 

3203,  3209,  3282 

3627,  3761 

3627,  3704,  3762 

3381,  3745 

3381,  3627,  3704,  3762 

3896 

3745,  3789 

3692,  3745,  3789 

3164,  3165 

2828,  3239 

3360 

2828,  3155,  3239 

3041 

3772.  3897 

3789 

3155 

3359 

3922 

2867 

3164,  3331,  3811,  3897,  3922,  3925 

3379 

2827 

2867 

3203,  3209 

3239 

2843 


Yard-service  employees — 

Assistant  station  master 

Crossing  flagmen 

Crossing  watchmen 

General  yardmasters 

Officials 

Switch  tenders 

Trainmasters,  assistant 

Yardmasters 

Yardmasters,  assistant  general. 


2991 

— 3165,  3477 

3164,  3165 

32G5 

3592 

2 867~  3165~ ~347 7 , 3976 

2841 

2841 

3592 


GENERAL  INDEX 


1417 


Contract  Work: 

Clerical  and  station  forces — Decision  No. 

Freight-house  work 3905 

Icing  of  refrigerator  cars 3217 

Maintenance-of-way  and  unskilled  forces — 

Time  lost  account  carrier  contracting  work 3322 

Rehabilitation  of  wooden  bridges 2860 

Train-service  employees — 

Construction  trains 3618 


Decisions  of  Railroad  Labor  Board: 

1.  Application  of  decisions — 

Decision  No.  2 — 

Arbitrary  allowances 3373 

Article  II — 

Section  2 3869 

Section  3 3869 

Section  4 3111,  3112,  3421,  3462 

Section  5 3112,  3462 

Article  IV — 

Section  1 2855,  3373 

Section  2 2855,  3098,  3373 

Article  V — 

Section  1_ 2867 

Article  VI— 

Section  1 3343 

Article  X — 

Section  unspecified 3137 

Article  XI — 

Section  2 3265 

Article  XIII — 

Section  3 3265 

Section  7 3985 

Basic  rates  of  pay 3280,  3343,  3362,  3524,  3907 

Denver  & Salt  Lake  Railroad  Co 3084 

Dining-car  employees 3283,  3314 

Grouping  of  clerical  employees  for  voting 3885 

Interpretation  2 3178,  3262,  3280 

Interpretation  19 3397,  3403 

Painters 3907 

Pay  of  directors,  effect  on 2779 

Pay  of  levermen,  effect  on 2788 

Pay  of  levermen-operators,  effect  on 2779 

Piece  work 3878 

Principles  outlined  in,  referred  to 2816 

Rates  established  under 3559 

Rates  for  yardmasters 3124 

Sunday  service  on  passenger  run 3343 

Train  dispatchers,  rates  for 2895 

Train-service  employees 3105 

Decision  No.  4 — 

Article  Ill- 

Section  5 3152 

Principles  outlined  in,  referred  to 3152 

Decision  No.  22 — 

Snowplow  service 3404 

Decision  No.  23 — 

Snowplow  service 3404,  3405 

Decision  No.  70 — 

Representation  of  employees 2904,  3015 

Decision  No.  92 — 

Annulment  of 3907 

Decision  No.  94 — 

Principles  outlined  in,  referred  to 2858 
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Decisions  of  Railroad  Labor  Board — Continued. 

1.  Application  of  decisions — Continued. 

Decision  No.  119 — Decision  No. 

Addendum  2 3090,  3152 

Agreements — 

Failure  to  negotiate 3283.  3314 

Negotiation  of 3096,3101,3152,3855 

Disputes,  method  of  handling 2895,  3283 

Interpretation  6 3297 

Principle  7 2903 

Principle  8 3529 

Principle  9 3108.  3709.  3832 

Principle  15 2819,  2843,  3034,  3083,  3152,  3212.  3G30 

Principles  outlined  in,  referred  to 3015, 3534 

Decision  No.  147 — 

Addendum  1 — 

Dining-car  waiters 2903 

Sleeping-car  porters ' 2903 

Addendum  3 3131 

Article  II — 

Section  1 3463 

Section  2 3111,  3429,  3550,  3774,  3803 

Section  3 3550,  3774,  3803 

Section  4 3111,  3112,  3156,  3421,  3463,  3774 

Section  7 3156,  3157,  3421 

Section  8 3156 

Article  Ill- 

Section  8 3098 

Article  IV— 

Section  2 3098 

Basic  rate  of  pay 3524 

Carriers,  inclusion  of  Manstique  & Lake  Superior  Railroad 

Co 3131 

Interpretation  2 3429,  3681,  3739,  3803 

Overpayments  account  not  applying  decrease 3489 

Pay  of  levermen,  effect  on 2788 

Rates  for — 

Train  dispatchers 2895 

Yardmasters 3124 

Decision  No.  217 — 

Arbitrary  reduction  in  wages 3026 

Decision  No.  218 — 

Principles  outlined  in.  referred  to 2846.  3081, 

3092,  3101,  3120,  3287,  3310,  3586,  3639,  3640,  3818,  3885,  3890,  4000 
Decision  No.  220 — 

Grouping  of  clerical  employees  for  voting 3964 

Principles  outlined  in,  referred  to 3081, 

3101,  3120,  3287,  3586,  3640,  3818,  3885,  3890,  4000 

Decision  No.  222 — 

Addendum  6 — • 

Rates  of  pay  for  wrecking  derrick  engineers 2905 

Rule  27 2859 

Rule  unspecified 2857 

Interpretation  1 2861,  2862 

Rule  6 2861,2862 

Decision  No.  240 — 

Principles  outlined  in,  referred  to 3465 

Decision  No.  297 — 

Principles  outlined  in,  referred  to 3927 

Decision  No.  307 — 

Seniority  of  colored  yardmen 3534 

Decision  No.  485 — 

Beginning  and  ending  of  day 2971 

Decision  No.  501 — 

Article  V — 

Section  (m) 2850 
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Decisions  of  Railroad  Labor  Board — Continued. 

1.  Application  of  decisions — Continued. 

Decision  No.  518 — Decision  No. 

Annulment  of 3907 

Decision  No.  630 — 

Rule  4 3338 

Rule  6 3702 

Rule  65 2989 

Rule  66 3338,3690 

Rule  72 , 3338 

Decision  No.  697 — 

Principles  outlined  in,  referred  to 3927 

Decision  No.  721 — 

Article  II — 

Paragraph  (b) 3680 

Article  Ill- 

Section  2 3096 

Filling  relief  positions 3965 

Interpretation  1 2783 

Principles  outlined  in,  referred  to 3106 

Relief  dispatchers 3096 

Scope  of  agreement 3816 

Vacations  and  sick  leave  with  pay 2783 

Decision  No.  757 — 

Interpretation  1 2828,  3213,  3239,  3359,  3812,  3914 

Operation  of  automatic  printers,  effect  on 3763 

Promulgation  of  similar  rules * 3003 

Reporting  time  for  work 3635 

Rule  3 3359,  3931 

Rule  5_ 3914 

Rule  7 2868 

Rule  8 3240,  3686 

Rule  19 2868 

Rule  promulgated,  referred  to 3266 

Decision  No.  773 — 

Principles  outlined  in,  referred  to 2780 

Decision  No.  790 — 

Principles  outlined  in,  referred  to 3333 

Decision  No.  822 — 

Arbitrary  reduction  in  wages 3026 

Pay  for  depot  agent 3208 

Decision  No.  829 — 

Classes  of  employees  entitled  to  vote 3586 

Decision  No.  887 — 

Principles  outlined  in,  referred  to 2790 

Decision  No.  917 — 

Bulletining  of  positions 3831 

Principles  outlined  in,  referred  to 3872, 3875, 3936, 3967 

Decision  No.  929 — 

Result  of  joint  check 3021 

Decision  No.  939 — 

Principles  outlined  in,  referred  to 3875,  3936,  3967 

Decision  No.  952 — 

Principles  outlined  in,  referred  to 3112 

Decision  No.  998 — 

Selection  of  representatives 3639 

Decision  No.  1036 — 

Rates  of  pay  for  leading  car  inspectors 2855 

Decision  No.  1050 — 

Reaffirmation  of 3069 

Decision  No.  1051 — 

Reaffirmation  of 3070 

Decision  No.  1052 — 

Reaffirmation  of 3071 

Decision  No.  1053 — 

Reaffirmation  of 3072 

Decision  No.  1054 — 

Reaffirmation  of 3073 
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DECISIONS  UNITED  STATES  LABOR  BOARD 


Decisions  of  Railroad  Labor  Board — Continued. 

1.  Application  of  decisions — Continued. 

Decision  No.  1074 — 

Article  I — Decision  No. 

Section  3-b 3739 

Article  II — 

Section  2 3550 

Section  3 3550 

Group  1 — 

Section  4 3112 

Section  5 3112 

Pier  and  dock  employees,  effect  on 2842 

Rates  established  therein,  referred  to 3178 

Rates  for  clerical  and  station  employees 2937,  3838 

Decision  No.  1197 — 

Principles  outlined  in,  referred  to 3112 

Decision  No.  1215 — 

Bridge  and  building  employees,  effect  on 2860 

Decision  No.  1243 — 

Principles  outlined  in,  referred  to 3210 

Decision  No.  1246 — 

Principles  outlined  in,  referred  to 3872,  3875,  3936,  3967 

Decision  No.  1266 — 

Application  of  decision  to  be  taken  up  with  committee 2841 

Classification  of  yardmasters 2841 

Method  of  changing  rates  under 3606 

Negotiation  of  rules  covering  yardmasters 3287 

Result  of  ballot  on  representation 3218 

, Revision  of  schedule  to  conform  to 3312,  3313 

Rules  promulgated,  referred  to 3265 

Scope  of  agreement 3904 

Decision  No.  1267 — 

Increased  rates  applicable  under  receivership 3689 

Increases  applied  to  Pennsylvania  Railroad  System 3559 

Decision  No.  1273 — 

Principles  outlined  in,  referred  to 3240 

Decision  No.  1279 — 

Contracting  work  of  freight  handlers 3905 

Decision  No.  1316 — 

Principles  outlined  in,  referred  to 3224 

Decision  No.  1333 — 

Agent-yard  master’s  position,  assignment  to 3698 

Decision  No.  1334 — 

Agent-yardm aster’s  position,  assignment  to 3699 

Decision  No.  1335 — 

Agent-yardmaster’s  position,  assignment  to 3700 

Decision  No.  1336 — 

Agent’s  position,  bulletining  of 3701 

Decision  No.  1448 — 

Addendum  1 3712 

Rates  of  pay  applied  to  agents 3281 

Decision  No.  1450 — 

Article  V— 

Section  (h) 3036 

Interpretation  1 — 

Holiday  service 3036 

Modification  and  changes  in,  to  govern 3559 

Decision  No.  1489 — 

Lighter  captains  on  Pennsylvania  System 3152 

Decision  No.  1538 — 

Inequality  in  rates  of  signalmen 3999 

Decision  No.  1621 — 

Article  I — 

Section  9 : 3326 

Article  VIII— 

Rule  64 3884 

Holidays,  irregular j, 3341 
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Decisions  of  Railroad  Labor  Board — Continued. 

1.  Application  of  decisions — Continued. 

Decision  No.  1621 — Continued.  Decision  No. 

Holidays,  not  worked 3341 

Interpretation  1 1 3884, 

Rates  established  therein,  referred  to 3178 

Relief  on  day  of  rest 3341 

Rule  64 3461,  3630,  3631,  3636,  3733,  3784 

Stockman,  application  to 3725 

Decision  No.  1636 — 

Grease-cup  fillers 3892 

Individual  name,  inclusion  of  on  ballot 2928 

Representatives,  selection  of 2928,  3892 

Decision  No.  1706 — 

Principles  outlined  in,  referred  to 3338 

Decision  No.  1718 — 

Back  pay,  computation  of 3726 

Decision  No.  1728 — 

Representation  of  employees 3630 

Decision  No.  1729 — 

Annulment  of 2828 

Principles  outlined  in,  referred  to 2828 

Decision  No.  1754 — 

Time  lost,  failure  of  carrier  to  pay  for 3665 

Decision  No.  1813 — 

Compensation  for  time  lost 3496 

Decision  No.  1827 — 

Principles  outlined  in,  referred  to 3559 

Decision  No.  1830 — 

Principles  outlined  in,  referred  to 3106 

Scope  of  agreement 3816 

Decision  No.  1832 — 

Ballot  taken  on  representation 3116 

Decision  No.  1834 — 

Representation  of  employees 3630 

Decision  No.  1836 — 

Representation  of  employees 3092 

Decision  No.  1861 — 

Principles  outlined  in,  referred  to 3559 

Decision  No.  1886 — 

Lighter  captains  on  Pennsylvania  System 3152 

Decision  No.  1956 — 

Messenger  helper,  application  to 3666 

Decision  No.  1970 — 

Interpretation  1 3586 

Decision  No.  1973 — 

Excepted  positions 3808 

Principles  outlined  in,  referred  to 3808 

Decision  No.  1975 — 

Elimination  of  the  percentage  employment  rule 3315 

Decision  No.  1976 — 

Changing  location  of  terminal 3473 

Principles  outlined  in,  referred  to 3473 

Decision  No.  1982 — 

Elimination  of  the  percentage  employment  rule 3315 

Decision  No.  1985 — 

Supervisory  station  agents,  classification  of 2856 

Decision  No.  1986 — 

Article  I — 

Section  9 3326 

Article  Ill- 

Section  2 3158,  3225,  3324,  3455, 3457 

Inequality  in  rates  of  clerks 3455,  3457 

Carriers,  inclusion  of — 

Kansas  City  Terminal  Railway  Co 3910 

Distribution  of  increases 3158,  3225 

Inequalities  in  rates  of  pay 3324 
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Decisions  of  Railroad  Labor  Board — Continued. 

1.  Application  of  decisions — Continued. 

Decision  No.  1986— Continued.  Decision  No. 

Interpretation  1 3178 

Principles  outlined  in,  referred  to 2776,  3178 

Vacation  rule  for  clerks 3910 

Decision  No.  1989 — 

Principles  outlined  in,  referred  to 2784 

Decision  No.  2021 — 

Assignment  of  hostling  service 3482 

Decision  No.  2025 — 

Interpretation  1 2828,3213,3239,3359,3931 

Principles  outlined  in,  referred  to 3627,3767 

Promulgation  of  similar  rules 3003 

Rule  7 3319 

Rule  16 3917 

Rules  promulgated,  referred  to 3266 

Starting  time  of  regular  assignments 3319 

Decision  No.  2045 — 

Principles  outlined  in,  referred  to 2790 

Decision  No.  2046 — 

Principles  outlined  in,  referred  to 3903 

Decision  No.  2048 — 

Classes  of  employees  entitled  to  vote 3586 

Decision  No.  2049 — 

Increases  applied  to  Pennsylvania  Railroad  System 3559 

Decision  No.  2052 — 

Principles  outlined  in,  referred  to 2S35 

Rule  2 — 

Paragraph  (c) 2833 

Rule  6 2832 

Decision  No.  2053 — 

Disposition  of  remanded  dispute 2785 

Principles  outline  in,  referred  to 3106 

Decision  No.  2058 — 

Information  to  be  shown  on  bulletins 3880 

Decision  No.  2062 — 

Time  at  which  pay  starts 3508 

Decision  No.  2083 — 

Classes  of  employees  entitled  to  vote 3586 

Decision  No.  2115 — 

Principles  outlined  in,  referred  to 3767 

Decision  No.  2129 — 

Principles  outlined  in,  referred  to 2900 

Decision  No.  2130 — 

History  of  dispute  referred  to 3003,  3135 

Representation  of  employees 2781 

Decision  No.  2132 — 

Hourly  rated  employees,  application  to 3719 

Rule  59 3929 

Decision  No.  2143 — 

Representation  of  employees 2846,  3092 

Decision  No.  2152 — 

Annulment  of 3998 

Decision  No.  2156 — 

Reaffirmation  of 3147 

Principles  outlined  in,  referred  to 3147 

Decision  No.  2173 — 

Bridge  and  building  employees,  effect  on 2860 

Decision  No.  2310 — 


Principles  outlined  in,  referred  to 3740 

Decision  No.  2348 — 

Reaffirmation  of  decision 2893 

Decision  No.  2374 — 

Agents,  classification  of 3568 

Promulgation  of  similar  rules 3003 

Rules  promulgated,  referred  to 3266 
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Decisions  of  Railroad  Labor  Board — Continued. 

1.  Application  of  decisions — Continued. 

Decision  No.  2374 — Continued.  Decision  No. 

Telegraphers  handling  crossing  gates 3954 

Transfer  rule 3323 

Decision  No.  2377 — 

Top  dock  workers,  rates  for 3326 

Decision  No.  2434 — 

Principles  outlined  in,  referred  to 3198 

Reaffirmation  of  decision 3198 

Vacations  with  pay 3888 

Decision  No.  2453 — 

Principles  outlined  in,  referred  to 37G2 

Decision  No.  2465 — 

Date  affecting  regulation  of  passenger  mileage 2845 

Decision  No.  2508 — 

History  of  dispute,  referred  to 3982 

Decision  No.  2557 — 

Principles  outlined  in,  referred  to 3767 

Transfer  rule 3323 

Decision  No.  2590 — 

Rearrangement  of  runs 3991 

Rule  70 3991 

Decision  No.  2608 — 

Annulment  of 3542 

Decision  No.  2622 — 

History  of  dispute  referred  to 3125 

Decision  No.  2654 — 

Classification  of  baggage-room  employees 3550 

Decision  No.  2687 — 

Article  V — 

Section  a-5 3979 

Section  a-G 3979 

Different  working  conditions  for  shop  employees 3227 

Incorporation  of  decision  in  agreement 2775 

Principles  outlined  in,  referred  to 3892 

Decision  No.  2688 — 

Determining  weight  of  engines 3018 

Decision  No.  2760 — 

Bulletining  position  of  chief  clerk 3330 

Principles  outlined  in,  referred  to 3300,  3330 

Decision  No.  2774 — 

Rule  on  marriage  of  women  employees,  negotiation  of_. 3675 

Decision  No.  2776 — 

Basic  rates  of  pay  defined 3178 

Decision  No.  2781 — 

History  of  dispute  referred  to 3003,  3135 

Decision  No.  2795 — 

Promulgation  of,  referred  to , 3080 

Decision  No.  2846 — 

Representation  of  employees 3092 

Decision  No.  2848 — 

Principles  outlined  in,  referred  to 2849 

Decision  No.  2853 — 

Principles  outlined  in,  referred  to 2892,  3820 

Relief  day  other  than  Sunday 3820 

Decision  No.  2887 — 

Principles  outlined  in,  referred  to 3879 

Decision  No.  2889 — 

Principles  outlined  in,  referred  to 3000 

Decision  No.  2892 — 

Principles  outlined  in,  referred  to 3820 

Relief  day  other  than  Sunday 3820 

Decision  No.  2927 — 

Annulment  of 3987 
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Decisions  of  Railroad  Labor  Board — Continued. 

1.  Application  of  decisions — Continued. 

Decision  No.  2928—  Decision  No. 

Grease-cup  fillers 3892 

Representatives,  selection  of 3892 

Decision  No.  2929 — 

Annulment  of 3986 

Decision  No.  2939 — 

i Principles  outlined  in,  referred  to 3000 

Decision  No.  2941 — 

Contention  of  parties  referred  to 2942,  2943 

Decision  No.  2962 — 

Principles  outlined  in,  referred  to 2963 

Decision  No.  3003 — 

History  of  dispute  referred  to 3135 

Scope  of  telegraphers’  agreement 3135 

Decision  No.  3051  — 

Annulment  of 3525 

Decision  No.  3052 — 

Turning  engines  on  wye 3972 

Decision  No.  3058 — 

Annulment  of 3530 

Decision  No.  3081 — 

Representatives,  selection  of 3895 

Decision  No.  3084 — 

Failure  to  restore  rules 3396 

Decision  No.  3103 — 

Rates  for  yardmasters 3904 

Decision  No.  3107 — 

Principles  outlined  in,  referred  to 3132 

Supervisory  agents,  status  of 3132 

Decision  No.  3153 — 

Representation  of  employees 3586 

Decision  No.  3155 — 

Principles  outlined  in,  referred  to , 3203 

Decision  No.  3198 — 

ReLef  days 3888 

Decision  No.  3229 — 

Annulment  of 3526 

Dispute  adjudged  within  jurisdiction  of  board 3526 

Decision  No.  3266 — 

Principles  outlined  in,  referred  to 3767 

Decision  No.  3288 — 

Principles  outlined  in,  referred  to 3289,  3290 

Decision  No.  3289 — 

Principles  outlined,  referred  to 3290 

Decision  No.  3292 — 

Principles  outlined  in,  referred  to 3293 

Decision  No.  3456 — 

Changing  starting  time 3942 

Decision  No.  3551 — 

Principles  outlined  in,  referred  to 3667,  3927 

Decision  No.  3559 — 

Principles  outlined  in,  referred  to 3768 

Decision  No.  3631 — 

Holiday  falling  on  off-duty  day 3636 

Decision  No.  3767 — 

Consideration  of  wage  increases 4000 

Decision  No.  3818 — 

Representation  of  yardmasters 3891 

2.  Rehearing  of  decisions  requested — 

Decision  No.  92 — 

Carrier’s  request  granted 3907 

Decision  No.  518 — 

Carrier’s  request  granted 3907 

Decision  No.  1729 — 

Organization’s  request  granted 2828 
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Decisions  of  Railroad  Labor  Board — Continued. 

2.  Rehearing  of  decisions  requested — Continued. 

Decision  No.  2152—  Decision  No. 

Carrier’s  request  granted 3998 

Decision  No.  2465 — 

Carrier’s  request  granted 2845 

Decision  No.  2927 — 

Carrier’s  request  granted 3987 

Decision  No.  2929 — 

Carrier’s  request  granted 3986 

Decision  No.  2951 — 

Organization’s  request  granted 3898 

3.  Violation  of  decisions — 

Decision  No.  2 — 

Rates  of  pay,  arbitrary  changing  of 3084 

Decision  No.  85 — 

Time  lost  account  of  discipline 3776 

Decision  No.  1051 — 

Reinstatement  of  P.  J.  Zimmerschied 3070 

Decision  No.  1052 — 

Reinstatement  of  O.  E.  Glazebrook 3071 

Decision  No.  1053 — 

Reinstatement  of  J.  O’Neil 3072 

Decision  No.  1054 — 

Reinstatement  of  W.  Spellman  et  al 3073 

Decision  No.  1447 — 

Reinstatement  of  employees 3321 

Decision  No.  1640 — 

Reinstatement  of  employees 3320 

Decision  No.  1975 — 

Failure  to  reinstate  employees 3037 

Decision  No.  19S2 — 

Failure  to,  reinstate  employees 3038 

Decision  No.  1986 — 

Increase  in  pay,  application  of 2894 

Interpretation  1 — 

Basic  rates  of  pay 2894 

Decision  No.  2178 — 

Reinstatement  of  employees 3777 

Decision  No.  2179 — 

Reinstatement  of  employees 3778 

Decision  No.  2180 — 

Reinstatement  of  employees 3779 

Decision  No.  2190 — 

Dismissal  of  employees 3076 

Decision  No.  2250 — 

Reinstatement  of  employees 3780 

Decision  No.  2298 — 

Reinstatement  of  employees 3249 

Decision  No.  2497 — 

Contract  work 3322 

Decision  No.  2615 — 

Application  of  Decision  No.  1036 3258 

Rates  of  pay,  arbitrary  reduction  of 3258 

Decision  No.  2684 — 

Representatives,  selection  of 3909 

Decision  No.  2781 — 

Representation  of  employees  in  telegraph  service 3713 

Decision  No.  3003 — 

Rules  and  working  conditions,  failure  to  apply 3713 

Decision  No.  3101 — 

Representatives,  selection  of : 3946 

Discipline : 

Clerical  and  station  forces — 

Dismissals — 

Andrews,  W.  O 3825 

Beck,  J.  C 3393 
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Discipline — Continued. 

Clerical  and  station  forces — Continued. 

Dismissal — Continued.  Decision  No. 

Bishop,  J.  F 3393 

Bos,  R.  J 3393 

Brennan,  Edward 3836 

Brown,  C.  S 3393 

Cahill,  P.  J 3393 

Carothers,  S.  H 3393 

Coates,  W.  J 3801 

Covington,  Mrs.  H.  S 3919 

Deen,  E 3393 

Droll,  A 3393 

Fisher,  L 3393 

Fry,  C.  D 3393 

Grawunden,  A.  A 3393 

Hill,  J.  H 3393 

Holbrook,  B.  A 3874 

Hoyland,  William  H 3799 

Jones,  Thomas  E 3958 

Kingsley,  Harry  J 3417 

Kirchenbaum,  Pauline 3837 

Lamp,  Mrs.  Nettie 3390 

Lawson,  Edward 3739 

Long,  A.  W 3393 

Marx,  Miss  Mary 3672 

Mershon,  J 2819 

Miller,  C.  D 3393 

Mitchell,  C.  H 3393 

Moloney,  D.  T 3730 

Morris,  J.  M 3790 

Olson,  Claude  L 3751 

Petty,  W.  E 3749 

Rickies,  T 3393 

Rile,  J.  H 3393 

Schuler,  Mrs.  M.  G 3844 

Sellers,  W.  M 3438 

Shive,  E.  B J 3393 

Tarson,  I.  E 3724 

Thomas,  Ed 3920 

Wagner,  P.  W _ 3393 

Waltz,  E 3393 

Webb,  J.  M 3802 

Whitworth,  H.  S 3393 

Yoas,  C 3393 

Zander,  W.  H 3393 

Reinstatements — 

Beck,  Luella  M 3368 

Beckman,  H 3394 

Brandhorst,  H.  W 3394 

Carlton,  O.  P 3394 

Crosson,  Anna  R 3422 

Curtis,  L 3394 

Davidson,  W 3394 

Dell,  John 3394 

Dershem,  H.  A 3391 

Duncan,  S 3394 

East,  Calvin 3394 

Goers,  J.  J 3249 

Graham,  H 3394 

Harpster,  John  C 3528 

Hummel,  A 3394 

Kuntz,  W.  F 3394 

Martin,  L.  C 3426 

Moore,  Mrs.  May 3214 

Roland,  Harry 3389 

Semler,  George 3394 
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Discipline — Continued. 

Clerical  and  station  forces — Continued. 
Reinstatements — Continued. 

Smoot,  G.  W 

Zink,  W 

Suspensions — 

Cunningham,  Owen 

Goers,  J.  J 

Hayden,  L.  B 

Marvin,  E.  S 

Dispatching-service  employees — 

Dismissals — 

Maxfield,  W.  J.  A 

Sharp,  C.  L 

Reinstatements — 

Jay,  J.  E 

Engine-service  employees — 

Suspensions — 

Brothers,  Thomas 

Gunn,  F.  E 

Smith,  B.  H 

Whitworth,  J.  R 

Express  employees — 

Dismissals — 

Burns,  R.  J 

Crane,  John 

Day,  Agnes  E 

Evans,  W.  E 

Fitzgibbons,  William 

Garrick,  Charles  C 

Gosnell,  B.  H 

Hanby  R.  T 

Hoover,  F.  R 

Luker  B.  R 

Motzno,  N.  J 

Nadler,  George 

O'Reilly,  B.  J 

Rhoder,  Charles 

Romney,  A.  J 

Schwardt,  Henry 

Sincox,  A.  E 

Sotherlin,  J.  H 

Stiegler,  Louis  A 

Straub,  R.  B 

Reinstatements — 

Amos,  Nellie  P 

Colligan,  A.  P 

Conway,  Edwin  P 

Cosgrove,  R.  P 

Fogarty,  F.  G 

Hopper,  J.  L 

Jackson,  L.  S 

Kelly,  Thomas  L 

McKay,  J.  C 

Suspensions — 

Felsman,  R.  H 

Motzno,  M.  J 

Swann,  J.  H 

Turner,  J.  R 

Maintenance-of-way  and  unskilled  forces — 
Dismissals — 

Anderson,  Ole 

Meyer,  M.  D 

Miller  A.  J 

Reinstatements — 

Barber,  Ben  F 

Davis,  G.  F 

Fehrle,  William 


Decision  No. 

3394 

3394 

2815 

3417 

3276 

3275 


3647 

3962 

3988 


2809 

ZZZZZZZZZZZZZZZZZZZZZZ  2803 


3849 

3552 

3845 

3765 

ZZZ_ZZ_ZZZZZZZZZZZZZ  3706 

ZZZZZZZZZZZZZZZZZZZZZZ  3683 

3715 

ZZZZZZZZZZZZZZZZZZZ_ZZ  3877 

3834 

3858 

3723 

3829 

’ZZZZZZZZZZZZZZZZZZZZZZ  3668 
ZZZZZZZZZZZZZZZZZZZZZZ  3674 

3944 

3933 

’ZZZZZZZZZZZZZZZZZZZZZZ  3854 
ZZZZZZZZZZZZZZZZZZZZZZ  3866 

3787 

3800 

3955 

3S24 

3960 

3441 

3861 


3593 

ZZZZZZZZZZZZZZZZZZZZZZ  3537 
ZZZZZZZZZZZZZZZZZZZZZZ  3320 

3321 
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Discipline — Continued. 

Maintenance-of-way  and  unskilled  forces — Continued. 

Reinstatements — Continued.  Decision  No. 

Genato,  John 2852 

Olson,  E 2782 

Suspensions — 

Overdahl,  Nels 2899 

Shop  employees — 

Dismissals — 

Griffin,  J.  L 3531 

McLean,  Sam 3543 

O’Dell,  F.  A 3531 

Olson,  John 3529 

Plunkett,  F.  J 3531 

Pohlman,  Charles 3536 

Trump,  William 2844 

Reinstatements — 

Montanya,  George 2857 

Roberstad,  M 2863 

Todd,  S 3538 

Steamboat  employees — 

Dismissals — 

Marti,  Frank  A 3591 

Wanda ner,  C.  B 3388 

Telegraph-service  employees — 

Dismissals — 

Alley,  J.  N 3703 

Cade,  A.  B 3850 

Nunnally,  A 3757 

Waldon,  Mrs.  Ruth 3675 

Weyhrauch,  W.  A 3687 

Reinstatements — 

Higgins,  J.  C 3664 

Lansberry,  C.  V 3841 

Suspensions — 

Campbell,  B.  B 3847 

Fallon,  W.  R 3847 

Schenkel,  Willard j 3043 

Train-service  employees — 

Dismissals — 

Christopher  son,  John 3638 

Crow,  C.  A 3620 

Hawks,  E.  S 3273 

Sinke,  J.  T 3616 

Stewart,  E.  B 3628 

Swearinger,  R.  J 3729 

Theis,  T.  PI 3219 

Thomas,  M.  E 3617 

Word,  R.  W 3649 

Reinstatements — 

DeArment,  H.  C 2927 

Wolford,  S.  R 3677 

Service-record  demerits— 

Warner,  R.  A 3384 

Suspensions — 

Drury,  J.  E 2912 

Griffin,  F.  A 3274 

McCarty,  A.  R 3596 

Yard-service  employees — 

Dismissals — 

Bauch,  G 3565 

Cardinal,  H.  N 3589 

De  Arment,  PI.  C 3987 

De  Brodt,  Emil 3659 

D win  ell,  B.  A 3563 

Farrow,  E.  D 3285 

Jones,  William 3392 
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Discipline — Continued. 

Y ard-ser vice  employees — Continued. 

Dismissals — Continued.  Decision  No. 

Lush,  S.  C 3587 

McManus,  It 3069 

Middlebrooks,  W.  P 3435 

Morrison,  H.  A 3986 

Neidor,  W.  A 3743 

Sadler,  J 3479 

Reinstatements — 

De  Arment,  H.  C 3987 

Easley,  W 3073 

Glazebrook,  O.  E 3071 

McGill,  H.  A 3984 

Morrison,  H.  A 2929,3986 

O’Neil,  J 3072 

Riley,  S.  E 3902 

White,  J.  H 3514 

Zimmerchied,  P.  J 3070 


Disputes,  Method  of  Handling: 

See  also — 

Representation  of  employees. 

Transportation  Act,  1920. 

Clerical  and  station  forces — 

Agreements — 

Individual  employees,  with 3428,  3920 

Local  understandings,  effect  of 3798,  3920,  3930 

Modification  in,  how  made 3798 

Recommendations  of  advisory  committees 3798 

Separate  agreements  not  permissible 3428 

Assignment  to  positions — 

Acceptance  does  not  prejudice  a claim  for  adjustment 3823 

Classification  of  positions  and  rates — 

Classification  for  balloting  on  representatives 3964 

Conferences — 

Carriers  refusing  to  meet  committee 2784 

Discipline — 

Investigation,  employees  entitled  to 3423 

Disputes  dismissed — 

Carrier  sold  after  receipt  of  submission 3133 

Cause  of  dispute  eliminated 3330 

Dismissal  of  employees  disposes  of  promotion  dispute 3672 

Lapse  of  time  after  filing  submission 3133 

Submission  must  contain  specific  dispute 3330 

Disputes  remanded  to  interested  parties — 

Ballots  to  be  taken  for  choosing  representatives 3101,3586 

Conferences  to  be  held 2S13,  3161,  3208,  3808,  3911 

Joint  investigation  to  be  made 3093,3695,3741,3744,3774 

Parties  directed  to  negotiate  new  rule 3798,  3842 

Grievances  filed  by  general  chairman 3864,  3994 

Rates  of  pay — 

Changes  in,  how  to  make 2895,  3024,  3117,  3690 

Representatives,  selection  of — 

Ballots  required  to  determine  proper  representatives 3586, 

3640,  3855 

Classes  of  employees  entitled  to  vote 3964 

Rules  and  working  conditions — 

Changes  in,  how  to  make 3431, 3798,  3982 

Piecework  basis  of  pay,  establishment  of 3431 

Understandings  in  respect  to  agreements 3234 

Withdrawal  of  disputes — 

Disputes  containing  question  of  fact  only 2869 
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Disputes,  Method  of  Handling — Continued. 

Dining-car  and  restaurant  employees — 

Agreements — Decision  No. 

Refusal  of  carrier  to  make 3283 

Disputes  remanded  to  interested  parties — 

Conferences  to  be  held 3283,  3971 

Representatives,  selection  of — 

Ballots  required  to  determine  proper  representative 3971 

Rules  and  working  conditions — 

Changes  in,  how  to  make 3314 

Dispatching-service  employees — 

Disputes  dismissed — 

Organization  without  authority  to  make  submission 3781 

Disputes  remanded  to  interested  parties — 

Conferences  to  be  held 3816,3988 

Representation  of  employees — 

Organization  without  authority  to  make  submission 3781 

Representatives,  selection  of — 

Ballots  required  to  determine  proper  representative 3890 

Engine-service  employees — 

Dismissal  of  employees  before  strike  is  called 3889 

Disputes  dismissed — 

Agreement  reached  by  interested  parties 3131 

Agreement  to  withdraw  disputes  closes  disputes 3065 

Carrier  sold  after  receipt  of  submission 3133 

Dispute  adjusted  by  conference 3018 

Disputes  over  which  management  has  no  control 3856 

Lapse  of  time  after  filing  of  submission 3133 

Question  disposed  of  in  similar  disputes 3018 

Disputes  remanded  to  interested  parties — 

Conferences  to  be  held 2974,  2990,  3172,  3889 

Joint  investigation  to  be  made 3148,  3482 

Neutral  representatives  to  conduct  investigation 2990 

Representation  of  outside  hostlers 3046 

Preparations  for  strikes 3889 

Rates  of  pay — 

Changes  in,  how  to  make 3131 

Receivers,  carriers  operated  by — 

Not  exempt  from  submitting  disputes  to  board 3084 

Rules  and  working  conditions — 

Absence  of  rule  covering  dispute 2974,3046 

Conference  to  be  held  to  modify  rule 3473 

Grievances,  with  whom  adjusted 3270 

Express  employees — 

Agreements — 

Moral  support,  promise  to  give 3928 

Unsigned  agreements 3928 

Discipline — 

Investigation,  employees  entitled  to 3723, 3961 

Disputes  dismissed — 

Action  of  carrier  eliminates  dispute 3770 

Grievances  not  presented  by  an  employee 3840 

Grievances  originated  by  an  organization 3840 

Legality  of  free  transportation 3821 

Disputes  remanded  to  interested  parties — 

Conferences  to  be  held 3791, 3881 

Further  conferences  directed  by  board 3466 

Joint  investigation  to  be  held 3769,  3775 

Maintenance-of-way  and  unskilled  forces — 

Discipline — 

Employees  should  continue  work  under  protest 3537 

Investigation,  employees  entitled  to 3560 

Disputes  dismissed — 

Agreement  reached  by  interested  parties 3134 

Rule  to  be  negotiated  covering  dispute 2926 
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Disputes,  Method  of  Handling— Continued. 

Haintenance-of-way  and  unskilled  forces — Continued, 

Disputes  remanded  to  interested  parties — Decision  No. 

Conferences  to  be  held 3034, 3822 

Parties  directed  to  negotiate  new  rule 3535 

Rates  of  pay — 

Agreement  on  wages  disposes  of  dispute 3134 

Representatives,  selection  of — 

Ballots  required  to  determine  proper  representatives 3092, 

3310, 3327,  3639 

Justification  for  taking  ballot 3977 

Pullman-car  employees — 

Rates  of  pay — 

Absence  of  duly  authorized  representatives 2903 

Representatives,  selection  of — 

Absence  of  duly  authorized  representatives 2903 

Shop  employees — 

Agreements,  how  to  make  changes  in 3630 

Discipline — 

Investigation,  employees  entitled  to 3529,3531,3539 

Disputes  dismissed — 

Carrier  sold  after  receipt  of  submission 3133 

Conference  to  be  held 3035 

Lapse  of  time  after  filing  submission 3133 

Disputes  remanded  to  interested  parties — 

Investigation  to  be  held 3531 

Hearings — 

Question  of  jurisdiction,  proper  time  to  present 3358 

Jurisdiction  of  board — 

Challenge  to  be  presented  in  original  submission 3358 

Representatives,  selection  of — 

Ballots  required  to  determine  proper  representatives 2846 

New  elections  when  called 3S94 

Rules  and  working  conditions — 

Changes  in,  how  to  make 3728 

Minority  organization  can  not  change  rules 3117, 3630 

Signal-department  employees — 

Agreements — 

Changes  in,  how  to  make 3885 

Disputes  remanded  to  interested  parties — 

Proposed  wages  not  decided  by  board 3999 

Rates  of  pay — 

Changes  in,  how  to  make 3999 

Representatives,  selection  of — 

Ballots  required  to  determine  proper  representatives 3885 

Stationary  engine  and  boiler-room  employees — 

Minority  organization,  attempt  to  negotiate  rules  by 3117 

Rates  of  pay — 

Changes  in,  how  to  make 2842 

Representatives,  selection  of — 

Placing  name  of  individual  on  ballot 2928 

Steamboat  employees — 

Conferences — 

Carriers  refusing  to  meet  committee 3152 

Disputes  dismissed — 

Agreement  reached  by  interested  parties 3648 

Withdrawal  of  employees  from  service  disposes  of  disputes-  3228 
Disputes  remanded  to  interested  parties — 

Conferences  to  be  held 3155 

Proposed  rules  not  decided  by  board 3318 

Rates  of  pay — 

Agreement  on  wages  disposes  of  dispute 3648 

Changes  in,  how  to  make 3155 

Rules  and  working  conditions — 

Changes  in,  how  to  make 3098, 3152, 3241 
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Disputes,  Method  of  Handling — Continued. 

Telegraph-service  employees — 

Agreements — Decision  No. 

Changes,  in,  how  to  make 3897,3931 

Disputes  dismissed — 

Question  disposed  of  in  similar  disputes 3135 

Disputes  remanded  to  interested  parties — 

Conferences  to  be  held 2788,  2849,  2990,  3198 

Neutral  representatives  to  conduct  investigation 2990 

Past  practice  to  govern  payment  of  expenses 3742 

Rates  of  pay — 

Changes  in,  how  to  make 3237 

Further  inquiry  to  determine  situation 3003 

Inadequate  information  prevents  decision 3003 

New  conditions  arising  which  require  negotiation 2830 

Requests  presented  immediately  subsequent  to  adjustment-  3897 
Representatives,  selection  of — 

Committee  must  be  authorized  to  make  submissions 3237 

Rules  and  working  conditions — 

Changes  in,  how  to  make 2856,3198,3277 

Controversial  questions  not  covered  by  rules 3675 

Train-service  employees — 

Conferences — 

Parties  directed  to  hold  conference 3470 

Disputes  dismissed — 

Carrier  sold  after  receipt  of  submission 3133 

Evidence  insufficient 2186,2187 

Lapse  of  time  after  filing  submission 3133 

Disputes  remanded  to  interested  parties — 

Absence  of  definite  understanding  as  to  facts 2998 

Conferences  to  be  held 2909,  2990,  3012, 3039,  3527 

Facts  to  be  made  clear 2998 

Neutral  representatives  to  conduct  investigation 2990 

Past  practice  to  be  basis  of  settlement 3356 

Receivers,  carriers  operated  by — 

Not  exempt  from  submitting  disputes  to  board 2084 

Representatives,  selection  of — 

Ballots  required  to  determine  proper  representatives 3029,  3081 

Dismissed  employee  may  select  representative 3039 

Rules  and  working  conditions — 

Acquiescence  in  practices 3985 

Changes  in,  how  to  make 2887,  3348,  3353,  3817 

False  statements  made  in  application  for  employment 3987 

Grievances,  with  whom  adjusted 3270 

Provisions  of  agreement  are  binding 3987 

Understandings  at  time  of  signing 3817 

Submissions  must  contain  specific  dispute 2S73 

Yard-service  employees — 

Adjustment  boards — 

Employees  not  represented  on  board 3147 

Agreements — 

Changes  in,  how  to  make 3083, 3286,  3353 

Decisions  of  the  board — 

Rules  disputes  held  in  abeyance 3120 

Disputes  dismissed — 

Absence  of  rule  covering  dispute 3047 

Failure  to, hold  conferences 2991 

Submission  must  contain  specific  dispute 3606 

Disputes  remanded  to  interested  parties — 

Conferences  to  be  held 2841,  3100,  3102 

Proper  effort  must  be  made  to  adjust  dispute 3100 

Proposed  rules  not  decided  by  board 3313 

Grievances — 

Minority  organization  may  present  disputes  involving 3147 

Rates  of  pay — 

Changes  in,  how  to  make 2841, 3100 
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Disputes,  Method  of  Handling— Continued. 


Yard-service  employees — Continued. 

Representatives,  selection  of — Decision  No. 

Ballots  required  to  determine  proper  representatives 3120, 

3287, 3818,  3891 

Committee  must  be  authorized  to  make  submissions 3606 

General  questions,  by  whom  presented 3606 

Individual  grievances,  by  whom  presented 3606 

Rules  and  working  conditions — 

Changes  in,  how  to  make 3286,  3353 

False  statements  made  in  application  for  employment 3986 

Minority  organization  can  not  change  rules 3606 

Provisions  of  agreement  are  binding 3986 

Representatives  to  be  selected  first 3120 

Submissions — 

Must  contain  specific  dispute 3103,  3606 

Dissenting  opinions: 

Clerical  and  station  forces — 

Application  of  increases  in  pay 3178 

Discipline ■ 3799 

Equalization  of  rates  of  pay 3225 

Falsifying  application  for  employment 3799 

Rates  of  pay 3326 

Engine-service  employees — 

Extra  work  or  additional  trips — 

Combination  work 3304 

Deadheading  time  computed  separately 3611 

Time  computed  separately 3557 

Trips  computed  separately 2930, 

2931,  2932,  2933,  2950,  2951,  2952,  3898 

Turnaround  trips 3014 

Handling  engine  and  passenger  equipment 3169 

Hostler  uses  fireman  after  regular  assignment 3002 

Hostling  service,  classification  of 3169 

Local  freight  rates,  application  of 2804 

Operating  trains  through  terminal 3146 

Pay  for  time  held  and  not  used 3010 

Pay  for  time  held  away  from  home  terminal 2981 

Run  arounds — 

Pool-freight  service 2947 

Yard  crew  used  in  freight  service 2962 

Seniority  rights — 

Temporary  vacancy,  filling  of 2935,  2936 

Service  outside  of  regular  assignment 3304 

Transportation  for  displaced  employees 3177 

Yard  crews  performing  work-train  service 2701 

Express  employees — 

Sunday  and  holiday  service 3998 

Maintenance-of-way  and  unskilled  forces — 

Classification  of  painters 3907 

Classification  of  water-service  employees 3727 

Contracting  of  wooden  bridge  work 2860 

Expenses  while  away  from  headquarters 3676 

Pullman-car  employees — 

Conductor 'working  part  of  regular  assignment 2831 

Shop  employees — 

Discipline : * 3531 

Method  of  computing  back  pay 3726 

Rates  of  pay  and  working  conditions 2838 

Representation  of  employees 2846 

Restoration  to  service  after  reducing  forces 2859 

Steamboat  employees — 

Rates  of  pay 3903 

Rates  of  pay  and  working  conditions 2837 

Telegraph-service  employees — 

Deduction  in  wages,  account  overpayments 3740 

Seniority  displacements  of  telegraphers 3714 

56122—26 91 
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Dissenting  opinions — Continued.  . . 

Train-service  employees — Decision  No.  , 

Assignment  to  run 3067 

Crew  relieved  after  commencing  service 3263 

Extra  or  additional  service,  performance  of 3193,  3195,  3196,  3232 

Extra  work  or  additional  trips — 

Assigned  to  yard  service  after  arrival  at  terminal 3001 

Combination  work 3525 

Inside  turn 3257,  3258,  3259,  3260 

Service  performed  on  lay-over  day 3303 

Time  computed  separately 3386,  3430,  3542 

Trips  computed  separately 3000,  3480 

Failure  to  call  for  run 3194 

Guaranties  for  extra  men  holding  regular  positions 3571 

Held  away  from  home  terminal 3054 

Local  or  way-freight  service — 

Classification  of 3113,  3192,  3197,  3248,  3474 

Definition  of 2902 

Piloting  light  engine 3195 

Rates  of  pay 3105 

Regulating  mileage  of  passenger-train  crews 2845 

Road  crew  used  in  yard  service  on  holiday 3053 

Runarounds 3268 

Service  outside  of  regular  assignment 3303 

Setting  out  cars  en  route 3248,  3474 

Setting  out  car  with  hot  box 2903,  3113 

Station  switching,  performance  of 3196 

Station  switching  prior  to  commencing  trip 3430 

Terminal  switching 3515 

Tie-ups  en  route 2916,  3269 

Tie-ups  under  Federal  law  within  yard  limits 2875 

Time  lost  account  wreck 3345 

Time  lost  from  regular  assignment 3054 

Trip  rates,  application  of  increases  to 3105 

Turning  engine  on  wye 3052 

Yard  crew  making  road  trip 3346 

Yard-service  employees — 

Assignment  of  fixed  starting  time  for  yard  crew 3985 

Attending  investigation  conducted  by  carrier 2919 

Claim  for  foreman’s  rate  of  pay ; 3090,  3091 

Disqualification  of  yard-engine  foreman 3141 

Emergency-road  service,  definition  of 2917 

Extra  or  additional  service — 

Combination  service 2901 

Crew  used  twice  within  24-hour  period 2953 

Pulling  disabled  train  into  yard 2917 

Services  computed  separately 2934,  2960,  3055,  3406 

Investigations  of  accidents 2919 

Penalty  for  using  road  crew  in  yard  service 3053 

Piloting  engine  within  yard 3091 

Rates  of  pay 3130 

Road  service,  yard  crew  used  in 2901,  2917,  3346 

Rules  and  working  conditions 3130 

Starting  time  in  transfer  service- : 3610 

Working  improvised  crew  in  yard 1 3090 

Yard  crew  making  road  trip 2960,  3055 

Yardman  working  as  assistant  yardmaster 3114 

Yardman  working  as  foreman  on  succeeding  shift 3472,  3532,  3558 

Hours  of  Service  and  Overtime: 

1.  Basic  day — 

Clerical  and  station  forces — 

Daily  variation  of  assigned  starting  time 3784 

Hours  constituting  a day's  work 2829,  3864 

Intermittent  service 3864,  3916 

Engine-service  employees — 

Preparatory  time 3508 


GENERAL  INDEX 


1435 


Hours  of  Service  and  Overtime — Continued. 

1.  Basic  day — Continued. 

Express  employees — Decision  No. 

Change  in  starting  time 3487,  3694,  3716 

Hours  constituting  a day’s  work 3493,  3629 

Monthly  hours,  increasing 3369,  3371 

Maintenance-of-way  and  unskilled  forces — 

Change  in  starting  time 3121 

Hours  constituting  a day’s  work 2840 

Steamboat  employees — 

Hours  constituting  a day’s  work 3241 

Telegraph-service  employees — 

Daily  variation  of  assigned  starting  time 3682 

Hours  constituting  a day’s  work 2827,  2866,  3209,  3279, 

3359,  3370,  3627,  3762 

Intermittent  service 3359,  3812,  3827 

Meal  period 2866,  3549,  3812,  3951 

Spread  of  assigned  starting  time 3319 

Starting  work  between  12  midnight  and  6 a.  m 3732 

Train-service  employees — 

Change  in  starting  time 3597 

End  of  trip  at  final  terminal 3356 

Meal  period 3650 

Starting  time  for  switch  tenders 3527 

Starting  work  between  12  midnight  and  6.30  a.  m 3610,  3624,  3653 

Yard-service  employees — 

Change  in  starting  time 3086,  3985 

Hours  constituting  a day’s  work 3665,  3328 

Meal  period 3074 

Starting  and  ending  time  of  work 3060 

2.  Overtime — 

Clerical  and  station  forces — 

Practice  to  let  employees  off  part  of  day — 

Saturday  afternoons 3234 

Time  worked  in  excess  of  regular  hours — 

Gatemen 2816 

Monthly  rated  positions 3361 

Perishable  freight  inspectors 3916 

Relief  workers 3784 

Relieving  employees  on  succeeding  shift 3644,  3693 

Second  shift  within  24-hour  period 3705 

Subordinate  officials 3771 

Temporarily  assigned  to  higher  rated  positions 3663 

Terminal  baggagemen 3911 

Timekeeper 3460 

Unspecified  employees ’ 3489 

Dining-car  and  restaurant  employees — 

Time  worked  in  excess  of  regular  hours — 

Work  in  excess  of  240  hours  a month 3283,  3314 

Dispatching-service  employees — 

Time  worked  in  excess  of  regular  hours — 

Train  dispatcher 3680 

Engine-service  employees — 

Held  outside  yard  limits 2795 

Time  worked  in  excess  of  schedule  run  or  hours — 

Terminal  work  or  delay 3080 

Express  employees — 

Time  worked  in  excess  of  regular  hours — 

Regular  train  employees  working  on  layover  days 3641 

Sunday  work  outside  of  regular  hours 3697 

Voluntary  reporting  prior  to  regular  starting  time 3859 

Work  prior  to  schedule  starting  time 3859 

Maintenance-of-way  and  unskilled  forces — 

Time  worked  in  excess  of  regular  hours — 

„ . i _ ^ . 1 — ™ oarrc 


Patrolmen 3464 
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Hours  of  Service  and  Overtime — Continued. 

2.  Overtime — Continued. 

Maintenance-of-way  and  unskilled  forces — Continued. 

Time  worked  in  excess  of  regular  hours — Continued.  Decision  No. 

Regular  section  laborers  and  other  employees 3121 

Waiting  and  traveling  on  work  train 2847 

Work  not  continuous  with  regular  work  period 3535 

Steamboat  employees — 

Time  worked  in  excess  of  regular  hours 3152 

Telegraph-service  employees — 

Overtime  not  reported  within  specified  time 3334 

Time  worked  in  excess  of  regular  hours — 

Meeting  trains  outside  of  regular  assigned  hours 3204,  3766 

Method  of  computing  time 3279,  3951 

Relieving  employees  on  succeeding  shift 3932 

Telephoner-clerks 2827 

Work  during  meal  period 3291,  3372 

Work  in  advance  of  regular  starting  time 3914 

Work  outside  of  established  hours 2866,  2868, 

3209,  3213,  3359,  3370 

Train-service  employees — 

Extra  or  additional  trips — 

Trips  computed  separately 2922 

Short  turn-around  runs 3348 

Time  worked  in  excess  of  schedule  run  or  hours — 

Held  away  from  home  terminal 3661 

Through  and  irregular  freight  service 3171 

Yard-service  employees — 

Time  worked  in  excess  of  regular  hours — 

Foremen 3503 

Second  tour  of  service 3532 

Switchmen 3503,  3506 

Switchman  working  succeeding  shift  as  fore- 
man  3472,3532,3558 

Work  at  hours  other  than  regular  assignment-  3504, 3505, 3507 

Work  during  meal  period 3074 

Work  on  emergency  extra  shift 3968 

Yardmasters,  assistant  general 3904 

3.  Sunday  and  holiday  work — 

Clerical  and  station  forces — 

Assistant  chief  yard  clerk 3920 

Chief  yard  clerk 3994 

Employees  required  to  work  on  holidays 3884 

Extra  clerk  relieving  regularly  assigned  clerk 3644 

Handling  express,  baggage,  and  mail 3183, 3184 

Intermittent  service 2989 

Relief  clerk  from  other  class  of  service 3341 

Relief  day  other  than  Sunday 3930 

Saturday  work  account  vacations 3234 

Time  in  excess  of  regular  assignment 3236 

When  holiday  is  regular  day  off  duty 3341, 3631, 3636 

Work  on  holidays  other  than  those  covered  by  rule 3341 

Express  employees — 

Reassigning  of  rest  days 33S0 

Vehicle  service  employees 3998 

When  holiday  is  regular  day  off  duty 3380 

Work  before  or  after  regular  week-day  assignment 3697 

Maintenance-of-way  employees  and  unskilled  forces — 

Coal-chute  employees 3979 

Foremen  on  monthly  basis 3036 

Pumpers 3537 

Shop  employees — 

Employees  not  assigned  by  bulletin 2861 

Work  not  necessary  to  continuous  operation 3099 

Signal-department  employees — 

Relief  day  other  than  Sunday 2853,2892,3820 

Temporary  assignment  to  vacancy 2853, 2892, 3820 
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Hours  of  Service  and  Overtime — Continued. 

3.  Sunday  and  holiday  work — Continued. 

Telegraph-service  employees — Decision  No. 

Agents 3686,  3737 

Ticket  agent 3736 

Time  in  excess  of  regular  assignment 3240 

Work  in  advance  of  regular  week-day  assignment — 3682 

Jurisdiction  of  Railroad  Labor  Board: 

Clerical  and  station  forces — 

Challenge  to  be  presented  in  original  submission 3358 

Dispute  arising  prior  to  creation  of  board 3366 

Shore  employees  of  the  Sacramento  River  steamer  lines 3136 

Engine-service  employees — 

Carriers  operating  under  receivership 3084 

Equipping  locomotives  with  special  appliances 3128,  3129 

Express  employees — 

Duties  of  employees 3718 

Interchange  of  passes  between  carriers 3207 

Messenger  transferring  express  en  route 3718 

Transportation  charges  on  household  goods 3821 

Steamboat  employees — 

Employees  on  Atlantic  steamship  lines 3137 

Fees  for  docking  vessels 2837 

Shore  employees  of  the  Sacramento  River  steamer  lines 3136 

Telegraph-service  employees — 

Agents  within  the  class  of  officials : 3107 

Train-service  employees — 

Carriers  operating  under  a receivership 3084 

Disputes  arising  prior  to  creation  of  board 3229,  3524 

Yard-service  employees — 

Disputes  arising  prior  to  creation  of  board 3087 

Employees  holding  temporary  official  position 3902 

Leaves  of  Absence: 

Clerical  and  station  forces — 

Absence  by  direction  of  carrier 3746 

Employees  performing  other  business  of  carrier 3746 

Time-off  account — 

Personal  business 3738 

Sickness 3234,  3366,  3804,  3828,  3949 

Vacations 3440,  3910 

Dispatching-service  employees — 

Time-off  account — 

Vacations 2783,2789 

Express  employees — 

Failure  to  return  before  expiration  of  leave 3668,  3851 

Return  to  service  after  sick  leave,  right  to 3685 

Maintenance-of-way  and  unskilled  forces — 

Distinction  between  negotiated  rule  and  voluntary  condition 2851 

Time-off  account — 

Vacations 2851 

Shop  employees — 

Strikes,  employees  on  leave  during 3543 

Telegraph-service  employees — 

Time-off  account — 

Vacations 3198,3888 

National  Agreement  Rules,  Application  of: 

Clerical  and  station  forces — 

Clerks’  national  agreement — 

Rule  2,  existing  agreements 3393,3394 

Rule  6,  promotion  basis ’ 3420 

Rule  12,  bulletins 3420,  3425 

Rule  21,  reducing  force 3368,3423,  3437 

Rule  22,  rosters 3427 

Rule  27,  positions  abolished 3447 

Rule  30,  validating  records 3393,  3394 
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National  Agreement  Rules,  Application  of — Continued. 

Clerical  and  station  forces — Continued. 

Clerks’  national  agreement — Continued.  Decision  No. 

Rule  32,  investigation 3392,  3394 

Rule  49,  intermittent  service 3021 

Rule  66,  determining  daily  rate 3332,  3436 

Rule  84,  rates 3111 

Shop  employees — 

Shop  employees’  national  agreement — 

Rule  27,  reduction  of  forces 2857 

Operating  Rules  Prescribed  by  Carrier,  Infractions  of: 

Clerical  and  station  forces — 

Age  limit  for  employees 3393,  3394 

Application  for  employment  not  approved 395S 

Carelessness  and  neglect  of  duty 2815 

Excessive  loss  of  time 3423 

Failure  to  report  for  work  on  time 3786 

Falsifying  application  for  employment 3799 

Marriage  of  women  employees 2774,  3919 

Engine-service  employees — 

Delay  to  fruit  train 2792 

Physical  examination,  refusal  to  submit  to 3107 

Responsibility  for  accident 2803 

Express  employees — 

Absence  from  work  without  permission 3668 

Carelessness  and  neglect  of  duty 3876 

Disabled  employees,  preference  given  to 3957 

Inability  to  perform  duties 3854 

Insubordination 3495,  3787 

Payment  for  lost  shipments  by  employees 3769,  3782 

Maintenance  of  way  and  unskilled  forces — 

Incompetency 2852 

Insubordination 3537 

Shop  employees — 

Absence  from  work  without  permission 3543 

Abusive  language,  using  of 2844 

Age  limit  for  employment 3538 

Inability  to  perform  duties 3536 

Incompetency 3529 

Telegraph-service  employees — 

Failure  to  check  repeating  order 3554 

Marriage  of  women  employees 3675 

Standard  watches,  employees  required  to  have 2854 

Train-service  employees — 

Application  for  employment  not  approved 3191 

Delay  to  trains 3384 

Failure  to  properly  inspect  trains 3596 

Failure  to  respond  promptly  to  call 3273 

Protection  to  trains 2912 

Responsibility  for  accident 3677 

Yard-service  employees — 

Application  for  employment  not  approved 2927,  2929,  3986,  39S7 

Calling  limits,  employees  living  outside  of 3589 

Court  witness  in  behalf  of  fellow  employee 3902 

Falsifying  application  for  employment 2927,  2929,  3986,  3987 

Refusing  service  when  called 3729 

Orders  of  United  States  Railroad  Administration: 

General  Order  No.  13 — 

Authority  of  Board  No.  1 3297 

General  Order  No.  27 — 

Supplement  4 — 

Article  II — 

Section  1 A 2855 

Article  unspecified 3907 

Supplement  7 — 

Article  unspecified 2867,  3878 
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Orders  of  United  States  Railroad  Administration — Continued. 
General  Order  No.  27 — Continued. 


Supplement  8 — Decision  No. 

Article  unspecified 3907 

Supplement  13 — 

Article  I — 

Section  (b) 2867 

Article  V — 

Section  (a) 3291 

Article  unspecified 3288 

Interpretation  4 2843,  3279,  3291,  3334 

Interpretation  8 2839,  3237 

Interpretation  10 3239 

Supplement  14 — 

Article  IX — 

Section  (f) 3770 

Article  unspecified — 3464 

Supplement  15 — 

Article  I — 

Section  (a) • 3340 

Section  (b) : 3340 

Article  XI— 

Section  (a) 3373 

Section  (b) 3309,3373 

Article  XXI 3166 

Article  XXII— 

Section  (a) 3340 

Article  unspecified 3066,  3167 

Interpretation  1 2992,  3008,  3108,  3166,  3373 

Supplement  16 — 

Article  IV — 

Section  (a) 3303,3343 

Article  IX_  2994  3105 

Article  unspecified _I_  2874,  3165,  3231,  3264,  3348,  3526^  3985 

Establishment  of  interdivisional  passenger  runs 2890 

Interpretation  1 3539 

Supplement  17 — 

Amendment  1 2835 

Supplement  19 — 

Article  I — 


Section  (b) 3024 

Section  (d) 3551,3667 

Supplement  21 — 

Article  unspecified 3288 

Supplement  22 — 

Article  unspecified 3414 

Supplement  23 — 

Article  unspecified 3171 

Supplement  24 — 


Article  I 3340 

Article  II 2950 

Article  III 2950,  2952 

Article  IV 2923,  2945,  2946,  2948,  2949,  2950,  2951,  2952,  3445,  3898 

Article  V 3111,3197,3232 

Article  VII 2930,  2931,  2934,  2938,  2949,  2952,  3006 

Article  VIII 3009,  3856 

Article  IX 3339 

Article  X 2930,  2931,  2939,  2962 

Article  XI 2932,  2939,  2948,  2950,  3005, 3010,  3150 

Article  XIII 2934 

Article  XIV 2953  3002 

Article  XX__  2940,  2941,  2942,  2943,  2944,  2960,  2967~2978,  3011,’  3447 

Article  XXI __  300S 

Interpretation  1 2930,  2953,  2960~2978r3150r3445,  3448, 3679 

Interpretation  2 2923,  2973,  3142,  3297,  3339 


1440 


DECISIONS  UNITED  STATES  LABOR  BOARD 


Orders  of  United  States  Railroad  Administration — Continued. 
General  Order  No.  27 — Continued. 


Supplement  25 — Decision  No. 

Article  IV 3140,  3182,  3195,  3230, 3343 

Article  VI — 

Section  (c) 3058,3062,3474,3523,3530,3542 

Article  VII 3179,  3571,  3572,  3573,  3574 

Article  IX — 

Section  (b) 2994 

Article  X 2998,  3193,  3194,  3196,  3480 

Article  XX 3048,3055,3057,3588 

Article  XXI 3336 

Article  unspecified 2874,  3016,  3105,  3244,  3245,  3348,  3526,  3817 

Establishment  of  interdivisional  passenger  runs 2890 

Interpretation  1 3182,  3195,  3307,  3470 

Interpretation  2 3057,  3058,  3269,  3985 

Supplement  27 — 

Article  unspecified 3283 

Memoranda — 

Memorandum  dated  December  17,  1919 2928,  3062,  3064,  3196,  3231 

Memorandum  15-19 .i 2950,  2952,  3000 

Memorandum  15-40 3104 

Memorandum  15-70 3166 

Memorandum  15-86 2950 

Recommendation  of  administration — 

Recommendation  82 2790 


Piecework: 

Clerical  and  station  forces — 

Adjustment  in  piecework  rates 

Method  of  establishing 

Shop  employees — 

Computation  of  back  pay  upon  restoring  hourly  rates 
Rates  of  Pay: 

1.  Application  of  decreases  in  pay — 

See  also  Classification  of  positions  and  rates. 


Clerical  and  station  forces — 

Baggage  and  mail  handlers 3156,3157 

Baggage  and  parcel  room  employees 3421 

Baggage  clerk 3463 

Baggage  truckmen 3421 

Clerks — 

Freight 3429 

Hourly  rated  employees 3719 

Telegraph-service  employees — 

Basic  rates  of  towermen 3712 

2.  Application  of  increases  in  pay — 


See  also  Classification  of  positions  and  rates. 
Clerical  and  station  forces — 

Clerks — 


Unspecified 3280 

Distribution  of  increases  in  pay 2894,  3158, 3225 

Mail  sorters 3462 

Piecework  rates 3878 

Rates  established  subsequent  to  decision 3280 

Stockmen 3725 

Engine-service  employees — 

Arbitrary  or  special  allowances 3373,  3395 

July  20,  1920,  separations  from  service  prior  to 3403 

Maintenance-of-way  and  unskilled  forces — 

Carriers  operating  under  receivership 3689 

Painters 3907 

Train-service  employees — 

July  20,  1920,  separation  from  service  prior  to 3397 

Monthly  guaranty  in  passenger  service 3343 

Passenger  conductor 3343 


3878 

3431 

3726 
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Rates  of  Pay— Continued. 

3.  Establishment  of  rates  of  pay — 

See  also — 

Disputes,  method  of  handling. 

Contract  work. 

Transportation  Act,  1920. 
Clerical  and  station  forces — 

Arbitrary  reduction  of — 

Schedule  rates 

Basic  rates  of  pay  defined 

Changes  not  authorized  for 

Distribution  of  increases 

Elimination  of  inequalities 

Increases  authorized  for 

Rates  of  pay  defined 

Dining-car  and  restaurant  employees — 

Changes  not  authorized  for 

Increases  authorized  for 


Decision.  No. 

2813,2983 

3178,3280,3362 

2937,  3133 

2894,  3158,  3225,  3324 

3324,3455,3457 

2776,2784 

2894 


3082 

3807 


Dispatching-service  employees — 

Arbitrary  reduction  of — 

Schedule  rates 2895 

Decreases  authorized  for 2895 

Decreases  made  by  carrier  approved 2895 

Increases  authorized  for 2785,  3106 

Engine-service  employees — 

Back  pay,  adjustment  of 3032 

Basic  rates  of  pay  defined 3373 

Changes  not  authorized  for 2906 

Dispute  adjusted  by  previous  decision 3018 

Dispute  dismissed 3131 

Parties  directed  to  resume  conferences 3889 

Express  employees — 

Arbitrary  reduction  of — 

Schedule  rates 3024 

Maintenance-of-way  and  unskilled  forces — 

Arbitrary  reduction  of — 

Schedule  rates 3822 

Basic  rates  of  pay  defined 3907 

Carriers  operating  under  receivership 3689 

Decreases  authorized  for 3822 

Disputes  dismissed 3131,  3134 

Increases  authorized  for 3226,  3559 

Preservation  of  higher  rates 3980 

Pullman-car  employees — 

Decreases  made  by  carrier  approved 2903 

Shop  employees — 

Changes  not  authorized  for 2906 

Disputes  dismissed 3131 

Signal-department  employees — 

Dispute  remanded  to  interested  parties 3999 

Stationary-engine  and  boiler-room  employees — 

Arbitrary  reduction  of — 

Scnedule  rates 2842 

Increases  authorized  for 3227 

Steamboat  employees — 

Changes  not  authorized  for 2790,  2837,  2838,  3241,  3648,  3903 

Decreases  authorized  for 3098 

Increases  authorized  for 3318 


Telegraph-service  employees — 

Arbitrary  reduction  of — 

Schedule  rates 3627,3760 

Back  pay,  adjustment  of 3032 

Basic  rates  of  pay  defined 3712 

Changes  not  authorized  for 2836,  2906 

Consideration  of,  deferred 3003 

Distribution  of  increases  in  pay 3767 

Elimination  of  inequalities 3767 

Increases  authorized  for 3266, 3767 
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Rates  of  Pay — Continued. 

3.  Establishment  of  rates  of  payv-Continued. 

Train-service  employees — Decision  No. 

Back  pay,  adjustments  of 3032 

Basic  rates  of  pay  defined 3343,  3524 

Changes  not  authorized  for 2906,  3561,  3879 

Consolidation  of  divisions,  effect  of 3539 

Disputes  dismissed 3131 

Increases  authorized  for 2887 

Yard-service  employees — 

Arbitrary  reduction  of — 

Schedule  rates 3478 

Decreases  authorized  for 3124,  3130 

Dispute  dismissed 3103 

Dispute  remanded  to  interested  parties 3100 

Increases  authorized  for 3124,  3265,  3328,  3904 


Reduction  in  Forces: 

Clerical  and  station  forces — 

Break  in  dam  disrupting  service 

Displacements,  right  to  make 

Junior  employees,  retention  of 

Return  to  service,  right  to 

Senior  employees,  laying  off  of 

Temporary  reduction,  right  of  carrier  to  make— 
Dispatching-service  employees — 

Displacements,  right  to  make 

Express  employees — 

Junior  employees,  retention  of 

Messenger  runs 

Reducing  weekly  assignment 

Senior  employees,  laying  off  of 

Maintenance-of-way  and  unskilled  forces — 

Crew  reduced  during  winter  months 

Foremen  whose  gangs  are  laid  off 

Method  of  making  reductions 

Shop  employees — 

Notification  of  whereabouts  during  lay-off 

Telegraph-service  employees — 

Displacements,  right  to  make 

Distinction  between  wire  chiefs  and  telegraphers 

Fitness  and  ability 

Senior  employees,  laying  off  of 

Seniority  to  govern 

Train-service  employees — 

Discrimination  account  color  is  prohibited 

Return  to  service — 

Right  to 


Representation  of  employees: 

See  also  Disputes,  method  of  handling. 

Clerical  and  station  forces — 

Conflict  over  jurisdiction 3211 

Elections  once  held  not  final 3153 

Minority  organization  can  not  change  rules 3982 

Representatives — 

Necessity  for  selection  to  be  shown 3153 

Recognition  of  accredited 3153 

Selection  of 3101,  3586,  3640,  3855,  3909,  3946,  3964,  3981 

Dining-car  and  restaurant  employees — ■ 

Representatives — ■ 

Selection  of 3971 

Dispatching-service  employees — 

Change  of  representation 3781,  3793 

Chief  dispatchers,  representation  of 3115 

Conflict  over  jurisdiction 3890 


3865 

3364,  3437 

3368 

3422,  3423 

3863 

2814,  2826 

3418 

3496 

3369,  3371 

3839 

3735,  3852 

2860 

2926 

_ 3560 

2859 

3759 

3714 

3413 

3714 

3710 

2891 

2913 
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Representation  of  employees — Continued. 

Dispatching-service  employees — Continued. 

Representatives — Decision  No. 

Selection  of 3890 

Engine-service  employees — 

Adjustment  of  individual  grievances 3015 

Conflict  over  jurisdiction 3015,  3270 

Hostlers,  representation  of 3046 

Express  employees — 

Refusal  of  carrier  to  meet  representatives 3791 

Maintenance-of-way  and  unskilled  forces — 

Agreements — 

With  whom  negotiated 3792 

Conflict  over  jurisdiction 3034,  3211 

Delegation  of  authority 3792 

Police  employees,  representation  of 3464 

Representatievs — 

Necessity  for  ballot  to  be  shown 3977 

Selection  of 3034,3310,3327,3639 

Signal-department  employees — 

Representatives — 

Carriers  to  meet  representatives  in  conference 3885 

Necessity  for  ballot  to  be  shown 3885 

Shop  employees — 

Authority  for  representation,  failure  to  produce 3630 

Representatives — 

Necessity  for  ballot  to  be  shown 3894 

Recognition  of  accredited 3531,  3543 

Selection  of 2846,  3092 

Stationary-engine  and  boiler-room  employees — 

Representatives — 

Minority  organization  can  not  change  rule 3117 

Placing  name  of  individual  on  ballot 2928 

Selection  of 292S 

Steamboat  employees — 

Representatives — 

Right  of  employees  to  select 3152 

Telegraph-service  employees — 

Adjustment  of  individual  grievances 3015 

Agents,  representation  of 3107 

Conflict  over  jurisdiction 3015 

Representatives — 

Carriers  to  meet  representatives  in  conference 2781 

Pennsylvania  system,  result  of  ballot  on 2781 

Protest  against  election 4000 

Train-service  employees — 

Adjustment  of  individual  grievances 3015 

Authority  for  representation,  failure  to  produce 3895 

Conflict  over  jurisdiction 3015,  3270 

Representatives — 

Selection  of 3039,3081 

Yardmasters,  representation  of 3042 

Yard-service  employees — 

Adjustment  of  individual  grievances 2904  3606 


Representatives — 

Minority  organization  may  present  grievances 3147, 3606 

Placing  name  of  trainmen’s  organization  on  ballot 3891 

Recognition  of  accredited 3083 

Selection  of 3100,  3120,  3218,  3316,  3818,  3891 

Selection  of  yardmasters’ 3287 

Yardmasters,  representation  of 3042,  3817 
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DECISIONS  UNITED  STATES  LABOR  BOARD 


Rules  and  Working  Conditions: 

1.  Application  of  schedule  rules  affecting  pay — 

See  also — 

Classification  of  positions  and  rates. 

Hours  of  service — 

1.  Basic  day. 

2.  Overtime. 

3.  Sunday  and  holiday  work. 

Time  lost. 

Clerical  and  station  forces — Decision  No. 

Assignment,  failure  to  make 3162 

Cashiers,  station 3225 

Checkers — 

Material 3093 

Clerks — 

Chief  clerks — 

Agents 3235,  3835 

Claim 3431 

“8955” 2818 

I.  C.  C 2818 

Milling-in-transit 3455 

Tonnage 3416 

Yard 2986 

Clerk-switchboard  operators ' 3709 

Converting  rates  from  monthly  to  daily  basis 2987, 

3206,  3235,  3428,  3690,  3741 

Daily  rated  employees 3436 

Doorman 3993 

Foremen — 

Baggage . 3436,  3883 

Cotton-shed 3838 

Gatemen 1 2816 

I.  C.  C.  or  “ 8955  ” clerks 2818 

Improper  assignment,  penalty  account 2988 

Janitors 2777,  3741 

Lower-rated  positions  absorbing  higher-rated  work 3416 

New  positions — 

Creation  of — 

Clerk 3806 

Janitors  and  sweepers 2777 

Timekeepers,  extra  gang 2778 

Rates  of  pay  for 2986,  3352,  3721 

Parcel-room  employees 3206 

Passenger  agents 2870 

Piecework 3431 

Rating  positions 3803,  3883 

Relief  worker 3693 

Statement  closers 2823 

Stockman 3739 

Temporary  assignment  to  a higher-rated  position 3387,  3748 

Timekeepers,  extra  gang 2778 

Top-dock  workers 3326 

Transfer  of  rates  from  one  position  to  another 3883 

Transfers,  time  lost  account  making 3722 

Watchmen  having  police  authority 2777 

Dispatching-service  employees — 

Assignments,  failure  to  make 3096 

Changing  tricks 3965 

Engine-service  employees — 

Absence  of  rules  governing 3150,  3467 

Attending  investigations 2963 

Branch  line  service 3373 

Called  but  not  used 2964,  3010 

Combination  service 2806,  2808 

Deadheading 2807, 

2963,  2965,  2969,  2976,  2981,  3044,  3373,  3481,  3611 
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Rules  and  Working  Conditions — Continued. 

1.  Application  of  schedule  rules  affecting  pay — Continued. 

Engine-service  employees — Continued.  Decision  No. 

Dead  time  at  turning  point  of  run 2800 

Derrick  engineers 2905 

Eight- within-ten-liour  rule 3167 

Engineers  learning  new  territory 3373 

Engines — 

Inspection  of 3150 

Supplying  engine  with  fuel  oil  and  water 2799 

Taking  into  terminal  for  repair 2938,  2971 

Extra  work  or  additional  trips — 

Combination  service 2938,  2939,  2946,  2948,  2971,  3005, 

3006,  3007,  3221,  3304,  3445,  3450.  3467,  3469,  3545,  3556,  3601 

Trips  computed  separately 2930, 

2932,  2933,  2950,  2951,  2952,  3557,  3611,  3898 

Trips  made  during  regular  assignment 3007 

Freight  rates  for  double-heading  passenger  train 3448 

Held  away  from  home  terminal 2981,  3009,  3498,  3544,  3858 

Held  out  of  service 3502 

Helper  service 3445,  3448,  3469 

Hostler  helpers 3002 

Hostling  service 3008,  3085,  3166,  3171,  3337,  3555 

Hours  of  service  law 3500 

Inspection  firemen  handling  engine  on  main  line 3108 

Investigations,  attending 2802 

Light  passenger  locomotive  miles 2945,  2946,  2951 

Local  or  way  freight  service — 

Classification  of 2923,  2949,  2972,  2975,  3142,  3297,  3339,  3501 

Local  runs  making  inside  turns 2793,  2794,  2798 

Making  out  work  reports 3150 

Messenger — A 

Engine  towed  under  steam 3019 

Military  train,  handling  of 2951,  3014 

Passenger  equipment  at  terminals,  handling  of 3301,  3302,  3446 

Passenger  service 2945,  3340 

Registering  at  end  of  run 3150 

Runarounds — 

Firemen  not  called  for  hostler  service 2979 

First-in-first-out  rule 2947,  3143 

Officials  taking  engine  to  point  of  accident 3189 

Pool  freight  service 3127,  3149 

Using  yard  crew  and  freight  service 2982 

Running  crews  through  terminals 3146 

Shop  yard  engine — 

Operation  of 3171 

Shoveling  down  coal 3075 

Supplying  engine  with  fuel  oil  and  water 2799 

Supply-train  service 3444 

Switching  en  route 2804,  2911 

Switch-run  service 3601 

Taking  engine  from  crew  en  route 3541,  3556 

Terminal  delay  and  work — 

Delayed  by  broken  rail  in  yard 2795 

Final  terminal  delay 2961,  3154,  3317,  3374 

Handling  passenger  equipment  at  terminal 3446 

Hostler  helpers 2979 

Initial  terminal  delay 3453 

Placing  supplies  on  engine 3013 

Switching  at  terminal 2977 

Switching  on  turn-around  trip 2973 

Time-table  stops  within  yard  limits 2805 

Turning  engine  at  terminal 2977 

Turning  point  of  assignment 3138 

Turning  trains  at  terminal 2973,  3040,  3046 

Tie-ups 2796,  2806,  2965,  3040,  3045,  3399,  3500,  3541.  3546,  3679 
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DECISIONS  UNITED  STATES  LABOR  BOARD 


Rules  and  Working  Conditions — Continued. 

1.  Application  of  schedule  rules  affecting  pay — Continued. 

Engine-service  employees — Continued. 

Time  lost — Decision  No. 

Monthly  mileage  guaranteed 2924 

Seniority  changes 2954,  2955,  2956 

Vacancies,  filling  of 2935,  2936,  2957,  2958 

Time-table  stops  within  yard  limits 2805 

Traveling  switchers 3339 

Turn-around  trips 2977,  3014,  3020,  3138,  3309,  3499 

Turning  motor  cars 2992 

Washing  out  boiler  on  steam  shovel 2934 

Work-train  service 2796,  2806,  2808,  2877,  2934,  3450,  3468 

Wrecking  service 3447 

Express  employees — 

Assistant  messengers 3357 

Change  in  regular  reporting  time 3456 

Changing  pay-roll  classification 3299 

C.  O.  D.  clerk 3212 

Deadheading 3747 

Driver 3927 

Employees  required  to  sleep  in  barn 3548 

Entrance  salary  of  new  employees 3551,  3667 

Equalization  of  rates 3928 

Grain  revising  clerk 3094 

Lay-over  of  less  than  one  hour 3465 

Making  extra  trips 3357 

Messengers — 

Delay  in  departure  of  trains 3942,  3943 

Protecting  run  other  than  assignment 3025 

Release  account  delay 3095 

Time  detained  at  wreck-. 3095 

Working  on  lay-over  days 2824,  3994 

New  positions 3212,  3466,  3666,  3691 

New  runs,  assignment  to : 3216 

Night  depot  agent 3299 

Part-time  workers 3493 

Regular  train  employees  working  on  lay-over  day 3641 

Relief  man :: 3026 

Reporting  for  service  and  not  used 3942,  3943 

Rest  days,  employees  working  on 3380 

Substitute  or  extra  employees 3493 

Temporary  assignment  to  higher  rated  positions 3633, 3775 

Train-service  employees  delayed  en  route 3490,  3752, 3S53 

Train  service  not  regularly  assigned 3629 

Transfer  work 3497 

Truckers 3023 

Maintenance-of-way  and  unskilled  forces — 

Called  for  additional  service 3535 

Composite  service 3815 

Emergency  service  of  regular  employees 3678 

Existing  higher  rates  of  pay 39S0 

Expenses  while  away  from  headquarters 3676 

Filling  higher  rated  positions 3S15 

Foremen — 

Assistant  section 3980 

Section 3036 

Monthly  rated  employees 3036,  3727 

Pumpers 3537 

Switch  tenders 3976 

Trackmen  used  temporarily  as  switch  tenders 3976 

Travel  time — 

Bridge  and  building  employees 2850 

Call  rule,  application  of 2876 

Track  employees 2847 

Traveling  on  work  train  after  day’s  work 2847 

Working  at  outlying  points 2850 

Water-service  employees 3727 
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Rules  and  Working  Conditions — Continued. 

1.  Application  of  schedule  rules  affecting  pay — Continued. 


Pullman-car  employees — Decision,  No. 

Basis  for  computing  pay 2831,2833 

Rest  periods,  deduction  of 2835 

Service  on  l^y-over  days 2833 

Shop  employees — 

Car  inspectors,  leading 2855 

Payment  under  piecework  basis 3726 

Signal  department  employees — 

Changing  shifts 3974 

Signal  maintainer  temporarily  assigned  as  towerman 3974 

Telegraph-service  employees — 

Agents 2811,  3176,  3204,  3209,  3220,  3627,  3737,  3862 

Agent-telegraphers 3381,  3704 

Allowance  of  expenses  to  extra  operators 3742 

Called  for  extra  service 3932 

Calls  for  service,  failure  to  make 3434 

Car  distributers 3896 

Changed  conditions,  rates  applicable  to 3155,  3237,  3627 

Changing  shifts 3871 

Court  service 3956 

Deadheading 3794 

Duties,  changing  of 3203 

Express  commissions 2811,  2825,  2830,  3814,  3862 

Failure  to  be  called  for  work 3917,  3918 

Handling  shipments  of  milk  and  cream  by  baggage 2830 

Hours  of  service  law,  time  lost  account 3871 

Intermittent  service 3931 

Learning  duties  of  position 3413 

Lever  men 2779,  2788,  3155,  3360 

Lost  time  to  include  express  commissions 3814 

Meeting  trains  after  regular  assigned  hours 3766 

New  positions — 


Creation  of 2820,  2867,  3745,  3811,  3897 

Rates  applicable  to 3097,  3331,  3379,  3381,  3745,  3772 

Punchers 3763 

Reestablishment  of  positions 3896 

Relief  agents 3176 

Reporting  one  hour  in  advance  of  starting  time 3914 

Starting  time,  determination  of 3635 

Telegrapher-cashier : 3789 

Telegrapher-clerk 3379 

Telegrapher-towermen 2820 

Telegraphers 2839,  3213,  3331,  3897 

Telegraphers  handling  crossing  gates 3954 

Ticket  agent 3736 

Ticket  sellers 3282 

Time  consumed  in  making  transfers 3323 

Towermen 3712 

Train  conductors  using  telephones 3434,  3826,  3917,  3918 

Train  directors 2779 

Transferred  from  regular  to  extra  work 3202 

Transferring  operation  of  interlocking  plant 2788 

Vacancies,  temporary 3281 

Train-service  employees — 

Baggagemen 3264 

Baggagemen  handling  express 3513 

Beginning  and  ending  of  trip 3356 

Board  of  inquiry,  attending 2921 

Brakemen 2865,  2871 

Brakemen  handling  baggage 3190 

Called  and  released 3242,  3252, 3661 

Called  for  service,  failure  to  make 3577 

Circus  trains,  handling 3180 

Conductors  2871 
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Rules  and  Working  Conditions — Continued. 

1.  Application  of  schedule  rules  affecting  pay — Continued. 

Train-service  employees — Continued.  Decision  No. 

Constructive  mileage  allowance 3395,  3470 

Constructive  mileage  on  rearranged  runs * 3230 

Continuous  time  account  being  towed., 2878 

Continuous-time  claim 3307,  3308 

Crew  not  called  for  run ’ 3336 

Crew  relieved  after  commencing  service 3263 

Deadheading 3017,  3254,  3255,  3256,  3267,  3307.  3308,  3637 

Discontinuance  of  run 2884 

Doubleheading  in  passenger  service 3612 

Elimination  of  third  brakeman  from  crew 3997 

Extra  men  entitled  to  guaranties  of  regular  position 3571 

Extra  work  or  additional  trips — 

Assigned  to  yard  service  after  arrival  at  terminal 3001 

Combination  service 2889 

2925,  2995,  2996,  3029,  3030,  3031,  3058,  3064,  3180,  3181, 
3195,  3257,  3258,  3259,  3260,  3375,  3385,  3471,  3511,  3518, 
3522,  3525,  3526,  3602,  3621,  3656,  3657. 

Extra  service  en  route 2909 

Past  practice  to  govern 3408 

Piloting  engine  en  route 3193 

Trips  computed  separately 3000, 

3001,  3051,  3386,  3406,  3480,  3523,  3530,  3542,  3583,  3626 

Extra  work,  right  to 3067 

Failure  to  call  with  other  members  of  crew 2908, 

3078,  3194,  3199,  3201 

Failure  to  find  brakemen  for  call 3056 

Filling  vacancy  at  outlying  terminal 3017 

Filling  water  cars  en  route 3231 

Freight  trainmen  not  rated  as  extra  passenger  men 3600 

Furnishing  steam  to  wash  out  steam-shovel  boilers 3613 

Guaranties 2994,  3140,  3182,  3242,  3243,  3303 

Held  away  from  home  terminal 2996,  3054,  3382,  3383,  3400,  3661 

Held  for  service 2918,  3261 

Herding  engines ’ 2995 

Increasing  mileage  of  assignment 3264 

Investigations — 

Attending  investigation  of  accident 2921 

Time  lost  attending 3578 

Lay-over  days,  trips  made  on 3303 

Learning  road,  compensation  for 3625 

Light  passenger  locomotive  miles 3051 

Local  freight  service 3105,  3471 

Local  or  way-freight  service — 

Classification  of 2902,  3113,  3192,  3397,  3232,  3244,  3245, 

3247,  3248,  3250,  3342,  3410,  3474,  3475,  3476,  3512,  3516,  3561 

Military  trains,  handling 3051,  3525 

Monthly  guaranties 3480,  3571,  3572,  3573,  3574,  3619 

Passenger  service 3088 

Picking  up  and  setting  out  gravel  cars 2885 

Picking  up  freight  train : 2880 

Pile  driver,  operation  of 3079 

Piloting  engines 2996, 

3058,  3125,  3193,  3195,  3272,  3518,  3523,  3530,  3542,  3582,  3819 

Rerailing  engine  at  final  terminal 3004 

Rerailing  engine  en  route 3062 

Regular  assignment  not  complete 3599 

Road  crew  used  in  yard  service 3053 

Road  service,  failure  to  call  for 3200 

Road  work  performed  by  yard  crew 3346 

Runarounds — 

Crew  put  at  foot  of  list  and  paid  penalty  day 3400 

Extra  brakeman  holding  temporary  vacancy 3407 

Extra  men  in  road  service 3050 

In  yards  after  coupled  on  train 3268 
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Rules  and  Working  Conditions — Continued. 

1.  Application  of  schedule  rules  affecting  pay — Continued. 


Train-service  employees — Continued. 

Runarounds — Continued.  Decision  No. 

Not  available  for  service 2879 

Piloting  engines 3125 

Runs  less  than  100  miles 3355 

Switchman  holding  no  road  rights 3271 

Through-freight  service 3533,  3564 

Wrecker  service 3401 

Running  through  terminal 3385,  3526,  3621,  3657 

Service  outside  regular  assignment 3272,  3303,  3408 

Setting  out  cars  en  route 2897,  2902,  3131 

Setting  out  stock  en  route 3244 

Snow  blockades,  time  lost  account 3140,  3179 

Snowplow  service 3402,  3405 

Switching  en  route 2911,  3016 

Temporary  assignment  to  passenger  service 3347 

Temporary  vacancies 3398 

Terminal  delay  and  work — 

Delay  at  station  within  yard  limits 2998 

Final  terminal  delay 3253,  3351,  3356 

Handling  train  at  terminal 3433 

Initial  and  terminal  switching 3196,  3252 

Initial  terminal  delay 3262,  3623 

Station  switching 3430 

Terminal  switching 3414,  3510,  3515,  3540,  3655,  3656 

Work  within  yard  limits 2881 

Terminal  switching — 

Making  up  train  before  going  out- 3196 

Tie-ups 2875, 

2885,  2916,  2922,  3269,  3396,  3399,  3402,  3604,  3609,  3651 

Time  lost  account  wrecks 3345 

Time  lost  from  regular  assignment 3054 

Turn-around  service 3658 

Turning  engine  on  wye 3052,  3233,  3972 

Work-train  service • 3077,  3254,  3255,  3613,  3626 

Yard-service  employees — 

Absence  of  rules  governing 2974,  3047,  3059 

Annulling  regular  assignment  and  using  extra  crew 2966 

Assistant  general  yardmaster,  compensation  for 3592 

Assisting  trains  out  of  yard 2941,  2942,  2943,  2967,  3048 

Called  and  not  used 3047,  3059 

Change  in  starting  time 3086 

Changing  starting  time  after  call 2882 

Deadheading 2962,3059 

Emergency  road  service — 

Definition  of 2917 

Used  in 2797 

Engine  foremen : 2872,  2883,  3087,  3141 

Engine  foreman,  failure  to  use  yardman  as 3520 

Extra  man  on  regular  vacancy 3581 

Extra  work  or  additional  service — 

Combination  service 2901,2940,2944,2978,  3011,3409 

Crew  used  twice  within  24-hour  period 2953 

Service  computed  separately 2934, 

2960,  3001,  3055,  3057,  3585,  3594 

Failure  to  call  extra  man 3581 

Failure  to  complete  shift  account  sickness 2801 

Foreman,  switchman  promoted  to  position  of 3507, 3532 

Handling  trains  within  yard  limits 3615 

Held  at  outlying  point 3145 

Helping  trains  beyond  switching  limits ' 3588 
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DECISIONS  UNITED  STATES  LABOR  BOARD 


Rules  and  Working  Conditions — Continued. 

1.  Application  of  schedule  rules  affecting  pay — Continued. 

Yard-service  employees — Continued. 

Investigations — Decision  No. 

Attending  investigation  of  accident 2919,  2962 

New  positions,  rates  for 3122 

Notice  not  given  of  assignment  being  annulled 3580 

Piloting  engines 3594,  3819 

Piloting  engines  by  yardmen 3089,  3091,  3109,  3110 

Preference  of  work,  claim  for 3452,  3520 

Preparatory  time 3508 

Pulling  disabled  train  into  yard 2917 

Road  crew  doing  yard  work 3053,  3061 

Road  service,  yard  crews  used  in 2917, 

2967,  3055,  3057,  3139,  3271,  3346,  3519,  3588 

Run  arounds — 

Crews  used  from  other  service 3090 

Self-propelled  pile  driver  handled  with  part  crew 3223 

Shop-yard  engines,  operation  of 3148,  3171 

Spur  tracks  outside  limits  boards 3151 

Starting  time,  changing : 2997 

Starting  time,  delay  in 3597 

Starting  work  between  12  midnight  and  6.30  a.  m 3610,  3653 

Switchmen  working  as  switch  tenders 2864,  3478 

Switch  tenders 3165 

Time  lost — 

Displacement,  denial  of  right  to  make 2959,  2968 

Throwing  switches  by  crossing  flagman 3165 

Transfer  service,  intermittent 2997 

Unloading  cinders 3409 

Unloading  gravel 2944 

Washing  out  boiler  on  steam  shovel 2934 

Work  at  hours  other  than  regular  assignment 3507,  3532 

Working  on  relief  days 3122 

Work-train  service  within  yard  limits 2791,  3223,  3224 

Wrecking  service  within  yard  limits 2940,  2978,  3011 

Yard  crews  handling  work  train  in  yards 3614 

Yardman  used  as  foreman  in  extra  service—  3567,  3575,  3576,  3579 

Yardman  working  as  assistant  yardmaster_ 3114,  3969 

Yardmaster  performing  herding  service 2915 

Yardmen’s  work  performed  by  others 3053,  3061 

2.  Application  of  rules  governing  working  conditions — 

Clerical  and  station  forces — 

Abolishment  of  positions — 

Decrease  in  business 2814 

Prohibited  when  purpose  is  reduction  of  rates 2983 

Right  of  carrier  to  abolish  positions 3111,  3692,  3835,  3850 

Baggagemen  handling  cross-over  switches 3832 

Changing  assigned  hours 3864 

Demotions — 

Failure  to  qualify  for  position 3901 

Inefficiency  of  employees 3376 

Discipline — 

Investigation,  employees  entitled  to 3368 

Marriage  of  women  employees 2774 

Personal  injuries  claims i 2821 

Qualifying  for  positions 3368,3376 

Reduction  in  work  days  per  week 3865,  3966 

Relief  for  clerk  on  assigned  day  of  rest 3341 

Relief  for  engine  dispatchers 3733 

Tardiness  in  reporting  for  work 3786 

Using  employees  on  assigned  relief  days 4 3733 

Dispatching-service  employees — 

Transferring  trick  dispatchers  to  outlying  points 3418 

Engine-service  employees — 

Air  compressors,  equipping  locomotives  with  large 3129 

Assignments  extending  over  two  districts 3442,  3443 
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Rules  and  Working  Conditions — Continued. 

2.  Application  of  rules  governing  working  conditions — Continued. 
Engine-service  employees — Continued. 

Assignment  of  work — Decision  No. 

Hostling  service 3168,  3169,  3174,  3175 

Supply-train  service 3444 

Work-train  service 3468 

Wrecking  service 3447 

Assignments  extending  over  two  districts 3118 

Cab  handrails,  equipping  locomotives  with 312S 

Cutting  engines  off  trains < 3065 

Firemen  handling  switches 3065 

Held-away-from-home-terminal  rule 3009 

Hostling  positions,  establishment  of 3482 

Hostling  service — 

Performed,  by  whom 3168,  3169,  3174,  3175 

Interline  service,  right  to 3033 

Physical  examination  of  employees 3170 

Qualifying  for  runs  operated  as  interline  service 3033 

Rearrangement  of  regular  run 3119 

Seats  on  locomotives 2990 

Shoveling  down  coal  for  firemen 3603 

Watch-house  on  Mallet  locomotives 2990 

Weight  of  engine,  determination  of 3018 

Express  employees — 

Abolishment  of  positions — 

Messenger  runs,  rearrangement  of 3941 

Reestablishing  positions 3486 

Right  of  carrier  to  abolish  positions 2822, 

3632,  3840,  3857,  3913,  3915,  3929,  3940 

Supervisory  positions 3633 

Assignment  of  work 3369,  3371,  3833 

Bulletin  advertising  positions,  form  of 3843,  3880 

Day  of  rest 3369 

Demotions 3953 

Discipline — 

Investigation,  employees  entitled  to 3723,  3961 

Duties  not  suitable  for  women  employees 3852 

Entrance  salary  of  new  employees 3551 

Excepted  positions 3989 

Increasing  monthly  hours 3369,  3371 

Joint  express  messenger  and  baggageman 3458 

Lapse  of  time  before  filing  grievance 3913,  3915 

Loss  of  articles  in  handling  shipments 3769,  3782 

Messengers  assisting  station  employees 3860,  3867 

Physically  unable  to  perform  duties 3854,3957 

Pooling  runs  to  provide  rest  day 3991 

Positions  paying  same  salary,  assignments  to 3831 

Rearrangements  of  runs 3937 

Reduction  in  work  days  per  week 3839 

Reporting  for  regular  position  after  sickness 3547 

Services  performed  at  stations  en  route 3860,3867 

Starting  time  of  three-shift  positions 3022 

Transferring  employees  from  one  depot  to  another 3694 

Transferring  of  express  en  route 3718 

Voluntary  reporting  prior  to  regular  starting  time 3859 

Maintenance-of-way  and  unskilled  forces — 

Assignment  of  work- — 

Increasing  hours  of  labor • 2840 

Coal  furnished  employees,  money  deducted  for 3569 

Demotion — 

Carpenter  foreman  demoted  to  carpenter 3116 

Discipline — 

Delay  in  holding  investigations 2899 

Investigations,  employees  entitled  to 2899,  3560 
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DECISIONS  UNITED  STATES  LABOR  BOARD 


Rules  and  Working  Conditions — Continued. 

2.  Application  of  rules  governing  working  conditions — Continued. 

Maintenance-of-way  and  unskilled  forces— Continued.  Decision  No. 

Houses  for  section  men 2858 

Lapse  of  time  before  filing  grievances 3980 

Preservation  of  higher  rates 3980 

Starting  time  of  work  period 3121 

Pullman-car  employees — 

Fitness,  definition  of 2834 

Home  lay-over,  changing  point  of 2832 

Night,  definition  of 2835 

Shop  employees — 

Discipline — 

Investigation,  employees  entitled  to 3529 

Pensions  for  employees 3536,  3538 

Signal-department  employees — 

Relief  day,  assignment  of 2853,  2892,  3820 

Telegraph-service  employees — 

Abolishment  of  position — 

Prohibited  when  purpose  is  to  reduce  rates 3762 

Right  of  carrier  to  abolish  positions 3745,  3846 

3924,  3926,  3947 

Work  handled  by  telegraphers  of  another  carrier 3973 

Allowance  of  expenses  to  extra  operators 3742 

Assignment  of  work 3183,  3184,  3204,  3238.  3370 

Bonus  payments 3795 

Deductions  account  overpayment 3740 

Handling  mail  from  station  to  post  office 3995 

Handling  mail  from  station  to  trains 3238 

Houses  for  telegraph  towermen 3377 

Joint  offices 3973 

Lapse  of  time  before  filing  grievances 3914 

New  positions,  creation  of 3811,  3897 

Operators  handling  train  orders  on  foreign  tracks 37G4 

Positions,  abolishment  of 3762 

Promotions — 

Seniority  not  affected  by 3288,  3289,  3290,  3990 

Starting  time,  changing  of  established 3319,  3376,  3732 

Starting  time,  determination  of 3635 

Telegraph  towermen,  living  quarters  for 3377 

Train  conductors  using  telephone 3434,  3826,  3917,  3918 

Trainmen  handling  levers  controlling  crossings 3926 

Transferring  trick  dispatchers  to  outlying  points 3418 

Watches,  employees  required  to  have 2854 

Train-service  employees — 

Adding  mountain  mileage  to  division 3539 

Alternative  90-day  service  period 3251 

Annulment  of  trains  account  snowstorm 3179 

Application  for  employment,  approval  of 3191 

Assignment  of  crews 3251,  3344 

Assignment  of  regular  crews  to  through-freight  runs 3509 

Assignment  of  work 3484 

Assignments  extending  over  two  districts 3451 

Baggagemen  on  mail  trains 3566 

Baggagemen  on  passenger  trains,  placing 2993 

Brakemen  displaced  from  run 3485,  3517 

Brakeman  vacating  run  of  his  own  accord 3485 

Bulletining  changes  in  runs 2910 

Caring  for  coach  end  of  combination  cars 3590 

Clearing  of  service  record 3384 

Coaling  engines 2907 

Conductors  promoted  to  yardmasters 3350 

Construction  trains,  manning 3618 
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Rules  and  Working  Conditions — Continued. 

2.  Application  of  rules  governing  working  conditions — Continued. 

Train-service  employees — Continued.  Decision  No. 

Constructive  mileage,  payment  of 2874,  3470 

Deceased  employees,  wages  due  paid  to  lawful  heirs 2893 

Discipline — 

Investigations,  employees  entitled  to 3039,3076 

Discrimination  account  color  prohibited 2891 

Doubleheading 3449,  3612 

Elimination  of  third  brakeman  from  crew 3997 

Flagging  equipment,  furnishing : 3654 

Furnishing  steam  to  wash  out  steam-shovel  boilers 3613 

Handling  tonnage  exceeding  rating  of  largest  engine 3449 

Held-away-from-home  terminal 3608 

Helper  service 3449 

Interdivisional  passenger  run,  establishment  of 2890 

Joint  track,  assignment  of  crews  on 3215 

Passenger  trainmen  taking  engine  to  and  from  house 3652 

Physical  disability,  disbarment  from  work  account 3562 

Pile-driver  service,  manning  of 3483 

Pile  drivers,  operation  of 3079 

Piloting  engines 3612 

Placing  extra  brakemen  on  trains ; 3607 

Protecting  head  end  of  trains,  flagging  equipment  for 3654 

Rearrangement  of  crews 2910,  3470,  3658 

Rearranging  short  trunaround  passenger  runs 3230 

Regulating  mileage  of  passenger  train  crews 2845 

Reporting  arrival  of  train  by  telephone 3622 

Seats  on  locomotives 2990 

Shoveling  down  coal  for  firemen 1 3603 

Steam  shovel  boiler,  washing  out  of 3613 

Switching  when  yard  engine  is  on  duty 3598 

Taking  engine  to  and  from  engine  house 3652 

Telephones,  conductors  using 3622 

Terminal  switching  when  switch  engine  is  not  on  duty 3655 

Transferring  express,  protest  against 3049 

Watch  house  on  Mallet  locomotive 2990 

Yard-service  employees — 

Air  hose,  handling ; 3222 

Assignment  of  work 3123 

Assignment  of  yard  work 3452,  3584,  3595 

Assignments  temporarily  annulled 3521 

Changing  points  for  going  on  and  off  duty 3353 

Clothing  destroyed  by  fire,  reimbursement  for 3605 

Conductors  promoted  to  yardmasters 3350 

Construction  trains,  manning 3618 

Demotions — 

Disqualification  of  foreman 3126 

Discrimination  account  color  prohibited 2891,  3534 

Falsifying  application 2929 

Falsifying  personal  record 2927,3986,3987 

Full  crew,  on  construction  of  work  train  service 3223 

Manner  of  performing  work 3354 

Notice  of  desire  to  change  shifts 3520,  3521 

Passenger  equipment,  handling 3123 

Piloting  engine  through  yard 2914,  2920 

Promotions — 

Governed  by  seniority  in  service 3520 

Starting  time,  changing 3060 

Starting  work  between  12  midnight  and  6.30  a.  m 3624 

Switch  engines,  equipment  of 3012 

Work-train  service  within  yard  limits 3224 

Yard  crews  working  short-handed 2914 

Yard  limits,  fixing 2999,  3172 

Yardmen’s  work,  assignment  of 2920,  3001 
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DECISIONS  UNITED  STATES  LABOR  BOARD 


Rules  and  Working  Conditions — Continued. 

3.  Establishment  of  rules  and  working  conditions : 

Clerical  and  station  forces — 

Agreement — Decision  No. 

Local  committee,  agreement  made  with 2829 

Negotiated,  with  whom 3428,  3855,  3982 

Reciprocal  agreements  with  individual  employees 3428 

Right  to  negotiate  denied 3982 

Rules  not  to  be  changed  by  local  understanding 3798 

Scope  of 2786, 

2819,  3027,  3211,  3298,  3300,  3411,  3420,  3425,  3669,  3908 
Rules  authorized  covering — 

General  working  conditions 2776 

Leaves  of  absence 3325,  3910 

Marriage  of  women  employees 2774 

Dining-car  and  restaurant  employees — 

Agreements — 

Negotiated,  with  whom 3314 

Rules  authorized  covering — 

Basic  month 3082 

General  working  conditions 2888,  3311 

Rules  remanded  for  further  conference — 

General  working  conditions — 3082 

Dispatching-service  employees — 

Agreements — 

Incorporation  of  scope  rules 3115 

Negotiated,  with  whom 3781,  3793,  3890 

Scope  of 3115,  3815 

Rules  authorized  Covering- 

General  working  conditions 3106 

Rest  days  and  relief  service 3329 

Engine-service  employees — 

Agreements — 

Arbitrary  changing  of 2980,  3084 

Negotiated,  with  whom 3270 

Scope  of 3108 

Rules  remanded  for  further  conference — 

General  working  conditions 3889 

Parties  directed  to  negotiate  new  rule 3473 

Express  employees — 

Agreements — 

Scope  of 3553 

Maintenance-of-way  and  unskilled  forces — 

Agreements — 

Incorporation  of  rules  in  schedule 2775,  3559,  3768 

Negotiated,  with  whom 3327,  3792 

Rules  authorized  covering — 

Call  rule 3978 

General  working  conditions , 3559 

Rules  remanded  for  further  conference — 

Parties  directed  to  negotiate  new  rule 3535 

Shop  employees — 

Agreements — 

Negotiated,  with  whom 2846,  3092 

Signal-department  employees — 

Agreements — 

Negotiated,  with  whom 3885 

Stationary-engine  and  boiler-room  employees — 

Agreements — 

Negotiated,  with  whom 3117 

Scope  of 2842 

Rules  authorized  covering — 

General  working  conditions 3892 

Overtime 3227 

Sunday  and  holiday  service 3227 
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Rules  and  Working  Conditions — Continued. 

3.  Establishment  of  rules  and  working  conditions — Continued. 


Steamboat  employees — 

Agreements — Decision  No. 

Elimination  of  board  and  lodging  rule 2837,  2838 

Rules  authorized  covering — 

General  working  conditions 2790,  3241 

Overtime 3152 

Rules  declined,  relating  to — 

General  working  conditions 3228,  3241 

Rules  remanded  for  further  conference — 

General  working  conditions 3318 

Telegraph-service  employees — 

Agreements — 

Incorporation  of  scope  rule 3135 

Negotiated,  with  whom 2781 

Scope  of_  2828,  2843,  2856,  3107, 3132,  3135,  3164,  3568,  3761,  3924 

Thirty  days’  notice  required  to  change 3277 

Rules  authorized  covering — 

General  working  conditions 2848,  3003 

Rest  day 3888 

Spread  in  starting  time 3319 

Rules  declined,  relating  to — 

Annual  vacations 3767 

Sunday  and  holiday  service 2836 

Vacations 2836  « 

Rules  remanded  for  further  conference — 

General  working  conditions ^ 3266,  3767 

Train-service  employees — 

Agreements — 

Arbitrary  changing  of 2980,  3084 

Negotiated,  with  whom 3270 

Scope  of 3817 

Thirty  days’  notice  required  to  change 3353 

Rules  authorized  covering — 

Hours  of  service  and  overtime 3328 

Rules  eliminated  from  agreement — 

Percentage  employment  rule 3315 

Yard-service  employees — 

Agreements — 

Negotiated,  with  whom 3083,  3120,  3130,  3316 

Scope  of 3100, 3817 

Rules  authorized  covering — 

Classification  of  employees 3312, 3313 

General  working  conditions 3102,  3130,  3312,  3313 

Rest  days 3312 

Scope 3312,3313 

Rules  declined  relating  to — 

Duties  of  yardmasters 3130 

Rules  remanded  for  further  conference- 

vacations  3102 


Seniority  Rights: 

Clerical  and  station  forces — 

Assignment  to  positions — 

Assignments  to  be  made  by  bulletin 2988,  3363 

Excepted  positions 2786,  3027 

Opportunity  for  qualifying 2780,  2817,  2869,  3901 

Seniority,  fitness,  and  ability  to  govern 2786, 

3185,  3186,  3187,  3205,  3296,  3376,  3634,  3642,  3643,  3646,  3670, 
3695,  3758,  3783,  3805,  3823,  3900,  3912. 

Temporary  assignments 3364 

Basic  date  of  seniority — 

Break  in  continuity  of  service 3454 

Change  of  classification 3797 

Entering  service  on  saiAe  date 3822 

New  employees,  dates  given 3783 
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DECISIONS  UNITED  STATES  LABOR  BOARD 


Seniority  Rights — Continued. 

Clerical  and  station  forces — Continued. 

Basic  date  of  seniority — Continued.  Decision  No. 

Temporary  assignment  to  other  service 3364 

Transferred  from  one  department  to  another 3160,  3722 

Truckers  or  loaders 3439 

Changing  assignment  from  7 to  6 days  per  week 3461 

Consolidation  of  offices — 

Right  to  corresponding  positions 3758 

Displacements,  right  to  make — 

Abolishment  of  positions 3188 

Seniority,  fitness,  and  ability  to  govern 2985, 

3365,  3367,  3424,  3427,  3437,  3813,  3863,  3868 

Temporary  transfer,  effect  of 3364 

Leaves  of  absence — 

Performing  other  business  of  the  carrier 3746 

Promotions — 

Excepted  positions 3696,  3702 

Fitness  and  ability  to  govern 3439 

Reduction  of  forces — 

Seniority,  fitness,  and  ability  to  govern 3368 

Reinstatements — 

Seniority  rights  restored 3389,  3391,  3394,  3422,  3426,  3528 

Restoration  to  service  after  lay  off — 

Work  let  out  by  contract 3905 

Roster  of  employees — 

Protest  against  dates  shown 3427 

Seniority  districts — 

Transferred  from  one  district  to  another 3159,  3160 

Dispatching-service  employees — 

Basic  date  of  seniority — 

Break  in  continuity  of  service 3996 

Displacements,  right  to  make — 

Seniority,  fitness,  and  merit  to  govern 3335 

Promotions — 

Ability,  merit,  and  seniority  to  govern 3720 

Seniority  standing,  effect  on 3711 

Reinstatements — 

Seniority  rights  restored 3988 

Engine-service  employees — 

Assignments  to  positions — 

Assignments  to  be  made  by  bulletin 3372 

Assignments  to  runs — 

Qualifying  for  interline  service 3033 

Temporary  vacancy  in  passenger  service 2935,  2936 

Basic  date  of  seniority — 

Seniority  governed  by  existing  agreement 3370 

Displacements,  right  to  make — 

Senior  employee  to  be  given,  preference 2958 

Hostling  service — 

Preference  to  positions  in 3372 

Scope  of  seniority  rules — 

Engine  inspectors 3066 

Seniority  districts — 

Absorbed  lines,  rights  of  employees  on 2900 

Allocation  of  interline  crews 3033 

Runs  extending  over  two  districts 3118 

Express  employees — 

Assignment  to  positions — 

Assignments  to  be  made  by  bulletin 3024 

Assistant  agent 3662 

Bulletin  to  show  proper  rate  of  pay 3024 

Employees  barred  from  service  on  certain  lines 3495 

Opportunity  allowed  for  qualifying 3671,3688 

Positions  carried  on  railroad  pay  roll 3684 

Positions  entailing  the  same  general  duties 3831 

Preference  of  disabled  employees 3957 
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Seniority  Rights — Continued. 

Express  employees — Continued. 

Assignment  to  positions — Continued.  Decision  No. 

Restoration  to  former  position 3488 

Seniority,  fitness,  and  ability  to  govern 3645. 

3671, 3872,  3875,  3936,  3945,  3967 

Basic  date  of  seniority — 

Break  in  continuity  of  service 3734,  3851 

Displacements,  right  to  make — 

Abolishment  of  positions 3753 

Changing  established  starting  time 3487 

Reporting  for  work  after  illness 3547 

Restricted  to  one  district 3933 

Seniority,  fitness,  and  ability  to  govern.  3665,  3756, 3773, 3830,  3852 

Starting  time  changed 3716 

Leaves  of  absence — 

Right  to  return  after  illness 3685,  3734 

Reduction  of  forces — 

Junior  employees,  retention  of 3735 

Seniority,  fitness,  and  ability  to  govern 3496,3839 

Reinstatements — 

Seniority  rights  restored 3787,3800,3824,3934,3935,3955 

Roster  of  employees — 

Combination  messenger  on  station  roster 3873 

Names  of  all  employees  to  be  shown 3788 

Scope  of  seniority  rules — 

Classification  of  positions 3673 

Positions  carried  on  railroad  pay  roll 3684 

Seniority  districts — 

Limitation  of  districts 3873 

Maintenance-of-way  and  unskilled  forces — 

Assignment  to  positions — 

Assignments  to  be  made  by  bulletin 3349 

Temporary  vacancies * 3731 

Basic  date  of  seniority — 

Break  in  continuity  of  service 3163 

Promotions — 

Seniority,  ability,  and  merit  to  govern 3731 

Reduction  of  forces — 

Gangs  laid  off  for  short  periods 3560 

Reinstatements — 

Seniority  rights  restored 2782,  3983  ’ 

Shop  employees — 

Assignments  to  positions — 

Babbitt  liners 3068 

Reinstatements — 

Seniority  rights  restored 2857,  2863,  3538 

Scope  of  seniority  rules — 

Engine  inspectors 3066 

Telegraph-service  employees — 

Assignments  to  positions — 

Agents 3938 

Arbitrary  assignment  as  agent 2984 

Assignments  to  be  made  by  bulletin 3277, 3278 

Employees  working  in  division  offices 3294 

Opportunity  for  qualifying 3810 

Seniority  and  ability  to  govern : 3419 

Seniority,  fitness,  and  previous  record  to  govern 3923,  3948 

Seniority  to  govern 2787,3707,3708 

Temporary  vacancies 3281,3755 

Women  workers  denied  position  of  agent  operator 3906 

Basic  date  of  seniority — 

Break  in  continuity  of  service 3292,  3293, 3333,  3378 

Exchange  of  seniority  rights  between  employees 3848 

Transferring  from  another  seniority  district 3292,3293 
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Seniority  Rights — Continued. 

Telegraph-service  employees — Continued. 

Basic  date  of  seniority — Continued.  Decision  No. 

Agent-telegrapher  displacing  agent 3210 

Dispatchers  displacing  telegraphers 3202,  3990 

Employee  reinstated  to  service 3963 

Extra  operator  displacing  regular  operator 3295 

Junior  employees,  displacement  of 3699, 3742 

Seniority,  fitness,  and  previous  record  to  govern 3415,  3759 

Trainmen  using  telephones 3418 

Promotions — 

Seniority  standing,  effect  -on 3288,  3289,  3290 

Reduction  of  forces — 

Abolishing  positions  account  of 3459 

Junior  employees,  retention  of 3714 

Seniority,  fitness,  and  ability  to  govern 3710 

Separate  seniority  of  wire  chiefs 3714 

Reinstatements — 

Right  to  make  displacements 3963 

Seniority  rights  restored; 3664 

Removal  from  position  as  agent 3899 

Scope  of  seniority  rules — 

Agents 3761 

Operators  employed  on  foreign  roads 3764 

Seniority  can  not  be  exchanged  between  employees 3848 

Trainmen  using  telephones 3418 

Train-service  employees — 

Assignments  to  positions — 

Alternative  90-day  service  period 3251 

Local  freight  service 3251 

Pile-driver  service 3483 

Right  to  extra  work 3067 

Temporary  vacancy 3398 

Train  pulled  off,  rules  governing 3485 

Work-train  service 3344 

Assignments  to  runs — 

Right  of  extra  employees  to  road  service 3050 

Basic  date  of  seniority — 

Break  in  continuity  of  service 3284 

Porter  can  not  combine  porter  and  freight  service 3570 

Seniority  governed  by  existing  agreement 3370 

Displacements,  right  to  make — 

Place  of  making  displacement 3517 

Senior  employees  to  be  given  preference 2893 

Promotions — 

Conductor  promoted  to  yardmaster 3350 

Reduction  of  forces — 

Elimination  of  third  brakeman  from  crew 3997 

Reinstatements — 

Seniority  rights  restored 3306,  3677 

Voluntary  reinstatement  by  carrier 3306 

Yard-service  employees — 

Assignments  to  positions — 

Arbitrary  assignment  as  assistant  yardmaster 3042 

Discrimination  account  color  prohibited 3534 

Engine  foremen 3141 

Yardmen  handling  passenger  equipment 3123 

Basic  date  of  seniority — 

Consolidation  of  yards 3147 

Restoration  of  original  date 3087,  3173 

Displacements,  right  to  make — 

Senior  employees  to  be  given  preference 2959, 2968 

Time  of  making  displacements 2954,  2955,  2956,  2968 

Promotions — 

Conductor  promoted  to  yardmaster 3350 

Seniority  in  service  to  govern 3520,  3521 
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Seniority  Rights — Continued. 

Yard-service  employees — Continued. 

Reinstatements — Decision  No. 

Former  seniority  standing  denied 3970 

Seniority  rights  restored 3514,  3902 

Restoration  to  service  after  lay  off — 

Senior  employees  to  be  given  preference 2913 

Yards,  consolidation  of 3147 


Strikes: 

Engine-service  employees — 

Controversy  on  Western  Maryland  Railway 3889 

Dismissals  account  threatened  strike 3889 

Shop  employees — 

Employees  on  leave  of  absence 3543 

Machinists’  helpers  performing  machinists’  work 3035 

Memorandum  covering  terms  of  reemployment 3531,  3533,  3538 

Pension  rules,  effect  on 3538 

Steamship  employees — 

Striking  employees,  rights  of 3228 

Telegraph-service  employees — 

Controversy  on  Atlantic  Coast  Line  Railroad 4000 

Supporting  Opinions: 

Clerical  and  station  forces — 

Discipline 3799 

Falsifying  application  for  employment 3799 

Rates  of  pay 3326 

Engine-service  employees — 

Extra  work  or  additional  trips — 

Combination  work 3304 

Deadheading  time  computed  separately 3611 

Time  computed  separately 3557 

Trips  computed ' separately 2930, 

2931,  2932,  2933,  2950,  2951,  2952,  3898 

Handling  engine  and  passenger  equipment 3169 

Hostlers  used  as  firemen  after  regular  assignment 3002 

Hostling  service,  classification  of 3169 

Local  freight  rates,  application  of r 2785 

Pay  for  time  held  and  not  used 3010 

Pay  for  time  held  away  from  home  terminal 2981 

Runarounds — 

Pool-freight  service 2947 

Yard  crew  used  in  freight  service , 2982 

Seniority  rights — 

Temporary  vacancy,  filling 2935,  2936 

Service  outside  of  regular  assignment 3304 

Yard  crews  performing  work-train  service 2791 

Express  employees — 

Sunday  and  holiday  service 3998 

Maintenance-of-way  and  unskilled  forces — 

Classification  of  painters 3907 

Classification  of  water-service  employees 3727 

Contracting  of  wooden  bridge  work 2860 

Expenses  while  away  from  headquarters 3676 

Shop  employees — 

Discipline 3531 

Method  of  computing  back  pay 3726 

Representation  of  employees 2846 

Steamboat  employees — 

Rates  of  pay 3903 

Train-service  employees — 

Assignments  to  runs 3067 

Crew  relieved  after  commencing  service 3263 

Extra  or  additional  service,  performance  of 3193,  3195,  3196,  3232 
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Supporting  Opinions — Continued. 

Train-service  employees — Continued. 

Extra  work  or  additional  trips — Decision  No. 

Assigned  to  yard  service  after  arrival  at  terminal 3001 

Combination  work 3525 

Inside  turn 3257,3258,3259,3260 

Service  performed  on  lay-over  day 3303 

Time  computed  separately 3386,  3430 

Trips  computed  separately 3000,  3480,  3542 

Failure  to  call  for  run 3194 

Guarantees  for  extra  men  holding  regular  positions 3571 

Held  away  from  home  terminal 3054 

Local  or  way  freight  service — 

Classification  of 3113,  3192,  3197,  3248,  3474 

Definition  of 2902 

Piloting  light  engine 3195 

Rates  of  pay 3105 

Regulating  mileage  of  passenger-train  crews : 2845 

Road  crew  used  in  yard  service  on  holiday 3053 

Runarounds 3268 

Service  outside  of  regular  assignment 3303 

Setting  out  cars  en  route 3248,  3474 

Setting  out  car  with  hot  box 2902,  3113 

Station  switching,  performance  of 3196 

Station  switching  prior  to  commencing  trip 3430 

Terminal  switching 3515 

Tie-ups  en  route 2916,  3269 

Tie-ups  under  Federal  law  within  yard  limits 2875 

Time  lost  from  regular  assignment 3054 

Time  lost  account  wreck 3345 

Trip  rates,  application  of  increases  to 3105 

Turning  engine  on  wye 3052 

Yard  crew  making  road  trip • 3346 

Yard-service  employees — 

Assignment  of  fixed  starting  time  for  yard  crew 3985 

Attending  investigation  conducted  by  carrier 2919 

Claim  for  foreman’s  rate  of  pay 3090,  3091 

Disqualification  of  yard-engine  foremen 3141 

Emergency  road  service,  definition  of 2917 

Extra  or  additional  service — 

Combination  service 2901 

Crew  used  twice  within  24-hour  period 2958 

Pulling  disabled  train  into  yard 2917 

Service  computed  separately 2934,  2960,  3055,  3406 

Investigation  of  accidents 2919 

Penalty  for  using  road  crew  in  yard  service 3053 

Piloting  engine  within  yard 3091 

Rates  of  pay 3130 

Road  service,  yard  crew  used  in 2901,  2917,  3346 

Rules  and  working  conditions 3130 

Working  improvised  crew  in  yard 3090 

Yard  crew  making  road  trip 2960,  3055 

Yard  man  working  as  assistant  yardmaster 3114 

Yard  man  working  as  foreman  on  succeeding  shift 3472,  3532 

Terminal  Changes: 

Engine-service  employees — 

End  of  branch  lines 3119 

Freight  and  passenger  terminal 3473 

Running  crews  through  terminals 3146 

Train-service  employees — 

Division  terminal 3539 

Running  crews  through  terminals 3385,  3621,  3657 

Time  Lost: 

Clerical  and  station  forces — 

Abolishing  positions 2983 
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Decision  No. 


Time  Lost — Continued. 

Clerical  and  station  forces — Continued. 

ASS1FaTlure  ^ carrier  to  make 3162,3823,3863 

Refusal  of  carrier  to  make ”15* 


Classification,  improper. 


2983 


Dismissals-.: 3368,  3389,  3391,  3394, 3422,  3426,  3528, 3751 

Displacements,  denial  of  right  to  make 298o,  obi* 

Making  transfers 3722 

Improper  application  of 3460,  3462,  3463,  3748 

Sickness 3828>  3y’9 

Suspension  from  service 3214 


Weekly  assignments — 

Days,  reduction  in  number  of. 
Dispatching-service  employees — 
Displacements — 

Wrongful  displacements 

Engine-service  employees — 

Abolishment  of  positions 

Assignments — 

Refusal  of  carrier  to  make 

Held  for  service 


3865 

3335,  3711 

3175 

2957,  2958 
— _ 2964 


Express  employees — 

Assignments — 

Refusal  of  carrier  to  make 

Dismissals 

Former  positions,  denial  of  right  to 

Investigation,  failure  of  carrier  to  conduct. 
Rates  of  pay — 

Improper  application  of 

Reduction  in  forces,  account  of 

Sickness 

Suspension  from  service 

Maintenance  of  way  and  unskilled  forces — 
Rates  of  pay — 

Improper  application  of 

Shop  employees — 

Dismissals 

Stationary-engine  and  boiler-room  employees — 
Rates  of  pay — 

Arbitrary  reduction  of 

Steamboat  employees — 

Rules  and  working  conditions — 

Arbitrary  changing  of 

Telegraph-service  employees — 

Arbitrary  assignment  as  agent 

Assignments — 

Failure  of  carrier  to  make 

Refusal  of  carrier  to  make 

Seniority  to  govern 

Temporary  vacancies 

Change  of  classification 

Changing  from  one  shift  to  another 

Dismissals 

Displacements — 

Denial  of  right  to  make 

Wrongful 

Express  commissions,  withholding  of 

Rates  of  pay — 

Improper  application  of 

Suspension  from  service 

Train-service  employees — 

Abolishing  positions 

Assignments — 

Temporary  vacancies 

Displacements,  improper 


!_ 3665 

3723 

3547 

3961 

3497 

3496,3830 

3685 

3275,  3492,  3494 


3822 

2863,  3529 


2842 


3152 

2984 

3378 

3700,  3707,  3708 

3810 

3281 

2856 

3871 

3664 

3210,  3699,  3742 

3202, 3759 

3814 

3549,  3704,  3760 
3554 

3264 

3398 

2893 
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Time  Lost — Continued. 

Train-service  employees — Continued.  Decision  No. 

Failure  to  call  for  regular  assignment 3336 

Failure  to  call  for  run 3078 

Guaranties  for  extra  man  holding  regular  position 3571 

Held  for  service 2918 

Removing  third  brakeman  from  crew 3997 

Suspensions  from  service 3191,  3274 

Yard  crew  used  in  road  service 3346 

Yard-service  employees — 

Assignment  of  work — 

Failure  to  use  proper  yard  crew 3090,  3223 

Discontinuing  meal  period 3074 

Displacements — 

Denial  of  right  to  make 2959 

Rules  and  working  conditions — 

Improper  application  of 3090,  3223 

Transportation  Act,  1920: 

See  also  Disputes,  method  of  handling. 

Carriers  cited  under  section  313 — ■ 

Brooklyn  Eastern  District  Terminal : 3358 

Chicago  Great  Western  Railroad  Co 3322 

Chicago  Union  Station  Co 3946 

Denver  & Salt  Lake  Railroad  Co 3321,  3776,  3777,  3778,  3779 

Illinois  Terminal  Railroad  Co 3076 

Litchfield  & Madison  Railway  Co 3780 

Pennsylvania  Railroad  System 3249,  3713 

Peoria  & Pekin  Union  Railway  Co 3209 

St.  Louis-San  Francisco  Railway  Co 3986 

San  Antonio  & Aransas  Pass  Railway  Co 3037,  3038 

San  Antonio,  Uvalde  & Gulf  Railroad 3320 

Noncompliance  with — 

Carrier  refusing  to  meet  committee _ 3S85 

Rates  of  pay — 

Arbitrary  changing  of 3024,  3690,  3704 

Representation,  failure  to  show  right  to 3270 

Rules  and  working  conditions,  arbitrary  changing  of 3084 

Section  302,  application  of — 

Adjustment  boards,  submission  of  disputes  to 3104,  3147 

Section  303,  application  of — 

Adjustment  boards,  submission  of  disputes  to 3104,  3147 

Section  307,  application  of — 

Jurisdiction  assumed  by  board 3889 

Paragraph  (d) 2S49 

Transportation  Privileges: 

Engine-service  employees — 

Annual  passes 2810 

Families  of  railroad  employees 2970 

Transportation  for  household  goods 2970 

Transportation  to  place  of  employment 3177 

Express  employees — 

General  chairman  representing  employees 3207 

Question  not  within  jurisdiction  of  board 3821 

Refund  of  transportation  charges  on  household  goods : 3821 

Shop  employees — 

Shop  train  service  for  employees 3728 

Train-service  employees — 

Granted  same  consideration  as  other  employees 3305 

Yard-service  employees — 

Employees  residing  long  distance  from  work  place 2896 

Vacancies,  Filling  of: 

See  also  Seniority  rights. 

Clerical  and  station  forces — 

Ability,  right  of  trial  to  prove 3695,  3901 

Abolishment  of  position  closes  dispute 3330 
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Vacancies,  Filling  of — Continued. 

Clerical  and  station  forces — Continued. 

Assignments — Decision  No. 

Fitness  and  ability  necessary  for 2780, 

2817,  2988,  3094,  3185,  3186,  3187,  3205,  3296,  3634,  3642, 
3643,  3646,  3670,  3695,  3783,  3798,  3805,  3823,  3900,  3912 

Seniority  districts,  assignment  to  position  in  another 3702 

Bulletining  of — 

Assistant  station-master’s  position 2786,  3411 

Cashier  and  bill  clerk’s  position 3692 

Cashier’s  position 3420 

Foreman,  freight  house 3808 

New  positions 3300,  3363, 3785 

Reclassified  positions 3750 

Temporary  positions 3746 

Clerks — 

Chief  car-record 3376 

Excepted  positions 3411,  3425,  3696 

Ex  parte  withdrawal  closes  dispute 2869 

News-stand  positions 3027 

Parcel  checkers 3027 

Dispatching-service  employees — 

Night  chief  dispatcher,  position  of 3720 

Engine-service  employees — 

Assignments — 

Denied  account  of  regular  employee  reporting  for  service — 2964 

Senior  employee  to  be  given  preference 2935,  2936,  2957 

Hostling  service . 3372 

Express  employees — 

Assignments — 

Fitness  and  ability  necessary  for 3645, 

3671,  3831,  3872,  3875,  3945,  3967 

Joint  express  messenger  and  baggageman 3458 

Joint  position  with  railroad  company 3684 

Bulletining  of — 

Assistant  agent’s  position T 3662 

Depot  agent 3717 

Vacant  positions 3553,  3882 

Vacancies  to  be  properly  bulletined 3024 

Bulletins — 

Agency  to  be  shown 3843 

Form  of ' 3843,  3880 

Hours  of  service  to  be  shown 3880 

Express  service,  drivers  in 3831,  3872,  3945,  3967 

Maintenance-of-way  and  unskilled  forces — 

Assignments — 

Section  foreman’s  position 3731 

Bulletining  of — 

New  positions 3349 

Sergeant  of  police 3770 

Temporary  vacancy 3731 

Pullman-car  employees — 

Bulletining  of — 

Changes  in  the  home  lay-over 2832 

Shop  employees — 

Assignments — 

Merit  and  ability  necessary  for 3068 

Telegraph-service  employees — 

Ability,  right  of  trial  to  prove 3810 

Agent-yardmaster 3698,  3699,  3700,  3701 

Agents’  star  positions,  filling  of : 3923 

Assignments — 

Experience  and  qualifications  necessary  for 3419,  3906,  3923 

Seniority  to  govern 2787,  3378,  3707,  3708,  3938,  3948 

Temporary  vacancies 3281 

Bulletining  of — 

Operator  in  division  office 3294 

Telephone-message  operator 3278 
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Vacancies,  Filling  of — Continued. 

Telegraph-service  employees — Continued. 

Bulletining  of — Continued.  Decision  No. 

Ticket  agents 3277,  3282 

Vacant  positions 3459 

Women  workers  denied  position  of  operator-switch  tender 3906 

Train-service  employees — 

Extra  men  at  terminals 3067 

Work-train  service 3344 


Withdrawal  of  Applications  for  Decisions: 

Clerical  and  station  forces — - 

Dockets  closed 2886,  3063,  3432,  3796,  3886,  3887,  3893,  3975 

Dispatching-service  employees — 

Dockets  closed 2886,  3796 

Engine-service  employees — 

Dockets  closed 3246,  3432,  3886,  3893 

Express  employees — 

Dockets  closed 2886 

Maintenance-of-way  and  unskilled  forces — 

Dockets  closed 3063,  3432,  3887,  3893,  3975 

Shop  employees — 

Dockets  closed 3063,  3246,  3660,  3887 

Steamboat  employees — 

Dockets  closed 3893 

Telegraph-service  employees — 

Dockets  closed 2886,  3246,  3432,  3660,  3796,  3886,  3887,  3975 

Train-service  employees — 

Dockets  closed I 2886,  3063,  3432,  3660,  3886,  3893 

Yard-service  employees — 

Dockets  closed 3887,  3893 


B.  ADDENDA 


Note. — Figures  printed  in  regular  type  at  end  of  detail  line  refer  to  addendum  num- 
bers, while  the  italicized  figures  indicate  the  page  upon  which  the  addendum  may  be 
found  ; e.  g.,  “A  1-1915,  1359,”  following  the  index  reference  to  “ Gainesville  Midland 
Railway  ” refers  to  Addendum  No.  1 to  Decision  No.  1915,  appearing  on  page  1359  of  this 
volume. 


Carriers  Added  as  Parties  to  Decision:  Addendum  No. 

Decision  No.  1915—  and  page 

Gainesville  Midland  Railway A.  1-1915,  1359 

Interstate  Railroad  Co A.  1-1915,  1395 

Susquehanna  & New  York  Railroad  Co A.  1-1915,  1359 

Wichita  Falls,  Ranger  & Fort  Worth  Railroad A.  1-1915,  1359 


Employees  Excluded  from  Decisions: 

Decision  No.  2784 — 

Common  laborers 

Freight  handlers  or  truckers 

Telephone  switchboard  operators 
Truckers’  differential 


Modification  of  Decisions: 

Decision  No.  2784 — 

Distribution  of  increases  nullified A.  1-2784,  1360 

Elimination  of  certain  sections A.  1-2784,  1360 

Decision  No.  3799 — 

Elimination  of  statement  from  dissenting  opinion A.  1-3799,  1361 

Organizations  Added  as  Parties  to  Decisions: 

Decision  No.  1915 — 

Dispatchers’  Association,  American  Train A.  1-1915,  1359 

Decision  No.  2776 — 

Longshoremen’s  Association,  International A.  1-2776,  1360 

Station  Employees,  Brotherhood  of  Railroad A.  1-2776,  1360 


..  A.  1-2784,  1360 
..  A.  1-2784,  1360 
. A.  1-2784,  1360 
..  A.  1-2784,  1360 
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C.  INTERPRETATIONS 

Note — Figures  printed  in  regular  type  at  end  of  detail  line  refer  to  interpretation  num- 
bers, ■while  the  italicized  figures  indicate  the  page  upon  which  the  interpretation  may  be 
found  ; e .g.,  “ In.  1-1371,  1367,”  following  the  index  reference  to  “ Paragraph  (b)  refers 
to  Interpretation  No.  1 to  Decision  No.  1371,  appearing  on  page  1367  of  this  volume. 

Railroad  Labor  Board  Decisions,  Interpretations  of: 


Interpretation  No. 

Decision  No.  1371—  and  Page 

Paragraph  (b) In.  1-1371,  1367 

Decision  No.  2132- 

Rule  59 In.  1-2132,  1367 

Decision  No.  2443 — 

Wages  of  signal  department  employees In.  1-2443,  1367 

Decision  No.  2687 — 

Article  V — 

Section  (a-9) In.  1-2687,  1368 

Section  (a~5) ■ In.  2-2687,  1369 

Section  (a-6) In.  2-2687,  1369 

Decision  No.  3537 — 

Sunday  and  holiday  service In.  1-3537,  1370 

Rates  of  Pay: 

2.  Application  of  increases  in  pay — 

Signal-department  employees — 

Provisions  of  Decision  No.  1538 In.  1-2443,  1367 

Rules  and  Working  Conditions: 

1.  Application  of  schedule  rules  affecting  pay — 

Clerical  and  station  forces — 

Basic  date  for  computing  lost  time In.  1-1371,  1367 

Express  employees — 

Sunday  and  holiday  service In.  1-2132,  1367 

Maintenance-of-way  and  unskilled  forces — 

Sunday  and  holiday  service In.  1-2687,  1368 

In.  2 -2687,  1369 

In.  1-3537,  1369 


D.  APPENDIX 
1.  Court  Decisions 

Courts  Issuing  Decisions: 

Federal  courts — Pas* 

District  courts 1382 

Supreme  Court 1377.1392,1400,1401 

State  courts — 

Louisiana  Supreme  Court 1404 

Reported  Court  Cases  Cited: 

Federal  Reporter — - 

Railroad  Labor  Board  v.  Robertson.  Same  v.  McGuire  (3  F. 

(2d)  488) 1382 

Southern  Reporter — 

Hoey  v.  New  Orleans  Great  Northern  Railroad  Co.  (105  So. 

310) 1404 

Supreme  Court  Reporter — 

Michaelson  et  al.  v.  United  States  ex.  rel.  Chicago,  St.  Paul, 

Minneapolis  & Omaha  Railway  Co.  (45  Sup.  Ct.  18) 1377 

Pennsylvania  Railroad  System  and  Allied  Lines  Federation  No. 

90  et  al.  v.  Pennsylvania  Railroad  Co.  et  al.  (45  Sup.  Ct.  307 )_  1392 

Pennsylvania  System  Board  of  Adjustment  of  the  Brotherhood 
of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees,  appellant,  v.  Pennsylvania  Railroad 
Co.,  Samuel  W.  Rea,  W.  W.  Atterbury,  et  al.,  appellees  (45 


Sup.  Ct.  312) 1400 

Robertson  v.  Railroad  Labor  Board  (43  Sup.  Ct.  621) 1401 


56122—26 93 
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Subjects  Covered  by  Court  Decisions: 

Discipline — 

Reinstated  employee  authorized  to  recover  wages  due 

Reinstated  employee  refusing  to  return  to  work  during  strike 

Injunctions — 

Refusal  to  comply  with  order  of  Railroad  Labor  Board 

Railroad  Labor  Board,  jurisdiction  of — 

Action  of  board  in  excess  of  jurisdiction 

Attendance  of  witnesses 1382, 

Right  to  decide  disputes 

Representation  of  employees — 

Selection  of  representatives 

Strikes — 

Reinstated  employee  refusing  to  return  to  work  during  strike.  _ 

Right  of  employees  on  strike  to  jury  trial 

Transportation  act,  1920 — 

Carrier  estopped  from  contesting  award  of  board 

Decisions  of  board  not  enforceable 1392, 1400, 


Pa*« 

1404 

1404 

1377 

1392 

1401 

1400 

1392 

1404 

1377 

1404 

1404 


LIST  OF  PARTIES  TO  DISPUTES 


A.  CARRIERS 

(Decisions  2774  to  4000,  inclusive) 

Note. — Addenda  to  decisions  are  listed  only  in  connection  ,vith  ttie  carrier  or  carriers 

affected.  Decisions  and  addenda  which  have  interpretations  rendered  thereon  are  indi- 
cated by  the  use  of  an  asterisk  (*). 

Alabama  & Vicksburg  Railway  Co.: 

Decision  No.  3083. 

Alabama  Great  Southern  Railroad  Co.: 

Decision  No.  3124. 

American  Railway  Express  Co.: 

Decisions  Nos.  2822,  2824,  2886,  3022,  3023,  3024,  3025,  3095,  3212,  3275, 
3276,  3299,  3357,  3369,  3371,  3380,  3441,  3456,  3458,  3465,  3466,  3486,  3487, 

3488,  3490,  3491,  3492,  3493,  3494,  3495,  3496,  3497,  3547,  3548,  3551,  3552, 

3553,  3629,  3632,  3633,  3662,  3665,  3666,  3667,  3668,  3671,  3673,  3674,  3683, 

3684,  3685,  3688,  3691,  3694,  3697,  3706,  3715,  3716,  3717,  3718,  3723,  3734, 

3735,  3747,  3752,  3753,  3754,  3756,  3765,  3769,  3773,  3782,  3787,  3788,  3791, 

3796,  3800,  3809,  3821,  3824,  3829,  3830,  3831,  3833,  3834,  3839,  3840,  3843, 

3845,  3849,  3851,  3852,  3853,  3854,  3857,  3858,  3859,  3860,  3861,  3866,  3867, 

3870,  3872,  3873,  3875,  3876,  3877,  3880,  3881,  3882,  3927,  3928,  3933,  3934, 

3935,  3936,  3937,  3939,  3940,  3941,  3942,  3943,  3944,  3945,  3952,  3953,  3955, 

3957,  3959,  3960  3961  3967,  3989,  3991,  3998. 

Ann  Arbor  Railroad  Co.: 

Decisions  Nos.  2887,  3337,  3648. 

Arizona  Eastern  Railroad  Co.: 

Decisions  Nos.  2857,  2859,  2886. 

Atchison,  Topeka  & Santa  Fe  Railway  System: 

Decisions  Nos.  2790,  2825,  3063,  3065,  3118,  3310,  3416,  3432,  3457,  3463, 
3550,  3591,  3663,  3664,  3682,  3705,  3761,  3774,  3789,  3796,  3903,  3914, 
3931,  3932,  3974. 

Atlanta  Joint  Terminal: 

Decisions  Nos.  3435,  3479. 

Atlantic  Coast  Line  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2838,  2989,  3097,  3205,  3213,  3220,  3314,  3370,  3767, 
3999. 

Baltimore  & Ohio  Chicago  Terminal  Railroad  Co.: 

Decision  No.  3286. 

Baltimore  & Ohio  Railroad  Co.: 

Decisions  Nos.  3098,  3117,  3313,  3333,  3334,  3418,  3592,  3770,  3836,  3837, 
3878,  3976. 

Baltimore,  Chesapeake  & Atlantic  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decision  No.  *2776. 

Bangor  & Aroostook  Railroad  Co.: 

Decisions  Nos.  2887,  3893. 
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Bessemer  & Lake  Erie  Railroad  Co.: 

Decisions  Nos.  3657,  3658,  3677,  3729. 

Big  Fork  & International  Falls  Railway: 

Decision  No.  3106. 

Boston  & Albany  Railroad: 

Addenda  Nos.  1-2776. 

Decision  No.  *2776. 

Boston  & Maine  Railroad: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3015,  3104,  3211,  3225,  3226,  3227,  3234,  3265,  3338, 
3341,  3635,  3686,  3710,  3964. 

Brooklyn  Eastern  District  Terminal: 

Decision  No.  3358. 

Buffalo,  Rochester  & Pittsburgh  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2975,  2976,  2977,  2978,  2979,  2990,  3000,  3001,  3442, 
3443,  3444,  3445,  3446,  3447,  3450,  3452,  3468,  3469 

Central  Indiana  Railway  Co.: 

Decisions  Nos.  2887,  3689,  3893. 

Central  New  England  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3116,  3625,  3975,  3999. 

Central  of  Georgia  Railway  Co.: 

Decision  No.  3999. 

Central  Railroad  Co.  of  New  Jersey: 

Decisions  Nos.  2853,  3999. 

Central  Union  Depot  and  Railway  Co.: 

Decision  No.  3300. 

Charleston  & Western  Carolina  Railway  Co.: 

Decision  No.  3034. 

Chattanooga  Station  Co.: 

Decision  No.  3634. 

Chesapeake  & Ohio  Railway  Co.: 

Decisions  Nos.  2837,  2842,  3373,  3977. 

Chicago  & Alton  Railroad  Co.: 

Decisions  Nos.  2886,  3562. 

Chicago  & Eastern  Illinois  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2817,  2830,  2S66,  2867,  2868,  3041,  3176,  3270,  3471, 
3472,  3631,  3712,  3738,  3975. 

Chicago  & North  Western  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2847,  2850,  2852,  2860,  2876,  2886,  2898,  2S99,  3127, 
3128,  3129,  3138,  3139,  3140,  3142,  3143,  3144,  3145,  3146,  3148,  3149, 

3150,  3151,  3154,  3166,  3218,  3221,  3317,  3325,  3326,  3342,  3343,  3344, 

3345,  3346,  3347,  3348,  3350,  3351,  3374,  3375,  3432,  3449,  3451.  3470, 

3474,  3475,  3476,  3480,  3481,  3482,  3498,  3499,  3500,  3501,  3502,  3511, 

3512,  3513,  3514,  3516,  3517.  3518,  3519,  3520,  3521,  3522,  3535,  *3537, 

3541,  3544,  3545,  3546,  3555,  3556,  3557,  3604,  3605,  3610,  3611.  3613, 

3618,  3619,  3620,  3621,  3622,  3623,  3624,  3628,  3650,  3651,  3652,  3653, 

3679,  3743,  3748,  3784,  3796,  3804,  3807,  3815,  3832,  3978,  3979,  3980, 

3983,  3999. 
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Chicago  & Western  Indiana  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decision  No.  *2776. 


Chicago,  Burlington  & Quincy  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3082,  3183,  3184,  3381,  3887,  3947,  3948. 


Chicago  Great  Western  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3036,  3077,  3086,  3087,  3088,  3122,  3123,  3125, 
3165,  3322,  3647,  3968,  3969. 

Chicago-  Indianapolis  & Louisville  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2810,  2887,  2993,  2994,  2995,  2996,  2997,  3305, 
3324,  3886,  3999. 

Chicago,  Milwaukee  & St.  Paul  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2777,  2778,  2903,  2984,  3214,  3431.  3434,  3698, 
3700,  3701,  3707,  3708,  3999. 


Chicago,  Rock  Island  & Gulf  Railway  Co.: 

Decisions  Nos.  2775,  2894,  3311. 

Chicago,  Rock  Island  & Pacific  Railway  Co.: 

Decisions  Nos.  2775,  2813,  2888,  2894,  2908,  2909,  2910,  3063,  3113, 
3246,  3296,  3311,  3330,  3387,  3432,  3503,  3504,  3505,  3506,  3507, 
3693,  3739,  3750,  3751,  375S,  3771,  3786,  3786,  *3799,  3803,  3823, 
3901,  3949,  3966. 


Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Co.: 

Decisions  Nos.  2861,  2862,  2863,  2923,  2924,  2930,  2931,  2932,  2933, 


2935,  2936,  2938,  2939,  2940, 
2948,  2949,  2950,  2951,  2952, 
2960,  2961,  2962,  2963,  2964, 
3006,  3007,  3008,  3009,  3010, 
3053,  3054,  3055,  3056,  3057, 
3109,  3110,  3114,  3179,  3180, 
3197,  3430,  3523,  3525,  3529, 
3571,  3572,  3573,  3574,  3575, 
3583,  3584,  3585,  3587,  3588, 

Chicago  Union  Station  Co.: 

Decisions  Nos.  3101,  3946. 


2941,  2942,  2943,  2944,  2945,  2946, 
2953,  2954,  2955,  2956,  2957,  2958, 
2965,  2966,  2967,  2968,  2969,  3002, 
3011,  3040,  3047,  3048,  3049,  3050, 
3058,  3059,  3060,  3061,  3062,  3064, 
3181,  3182,  3192,  3193,  3194,  3195, 
3530,  3542,  3558,  3564,  3565,  3566, 
3576.  3577,  3578,  3579,  3580,  3581, 
3589,  3590,  3601,  3602,  3660,  3898. 


Cincinnati,  Indianapolis  & Western  Railroad  Co.: 
Decisions  Nos.  2887,  3760,  3893. 

Cincinnati,  New  Orleans  & Texas  Pacific  Railway  Co.: 
Addenda  Nos.  1-2776. 

Decision  No.  *2776. 


Cincinnati  Northern  Railroad  Co.: 

Decisions  Nos.  3432,  3725. 

Cleveland,  Cincinnati,  Chicago  & St.  Louis  Railway  Co.: 

Decisions  Nos.  3107,  3132,  3155,  3188,  3202,  3203,  3210,  3246,  3282, 
3568,  3808. 

Colorado  & Southern  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2858,  3328,  3428,  3429,  3642,  3646,  3695,  3696, 
3733. 

Columbia  Union  Station  Co.: 

Decision  No.  2988. 


3141, 


3306, 


3699, 


3204, 

3532, 

3835, 


2934, 

2947, 

2959, 

3005, 

3051, 

3067, 

3196, 

3567, 

3582, 


3432, 


3711, 
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Columbus  & Greenville  Railway  Co.: 

Decision  No.  3879. 

Cumberland  & Pennsylvania  Railroad  Co.: 

Decision  No.  2887. 

Cupples  Station  of  St.  Louis: 

Addenda  Nos.  1-2776. 

Decision  No.  *2776. 

Delaware  & Hudson  Co.: 

Decisions  Nos.  2856,  3283,  3372. 

Delaware,  Lackawanna  & Western  Railroad  Co.: 

Decisions  Nos.  2821,  3209,  3464,  3812,  3905,  3907. 

Denver  & Rio  Grande  Western  Railroad  System: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2887,  3063,  3106,  3217,  3531,  3539,  3569,  3730,  3863, 
3864,  3887,  3950. 

Denver  & Salt  Lake  Railroad  Co.: 

Decisions  Nos.  3084,  3321,  3395,  3396,  3397,  3398,  3399,  3400,  3401,  3402, 
3403,  3404,  3405,  3776,  3777,  3778,  3779. 

Denver  Union  Terminal  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2991. 

Des  Moines  Union  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3563. 

Detroit  & Mackinac  Railway  Co.: 

Decision  No.  2887. 

Duluth,  South  Shore  & Atlantic  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3982. 

East  St.  Louis  Connecting  Railway  Co.: 

Decision  No.  3353. 

El  Paso  & Southwestern  System: 

Decisions  Nos.  2970.  2971,  2972,  2973,  2974,  2981,  2982,  3078,  3190,  3191 
3199,  3200,  3201,  3886. 

El  Paso  Union  Passenger  Depot  Co.: 

Decision  No.  2819. 

Erie  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3106,  3287,  3392,  3680,  3720,  3921. 

Evansville,  Indianapolis  & Terre  Haute  Railway  Co.: 

Decision  No.  3432. 

Florida  East  Coast  Railway  Co.: 

Decisions  Nos.  3549,  3554,  3963. 

Fort  Wayne,  Cincinnati  & Louisville  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decision  No.  *2776. 

Fort  Worth  & Denver  City  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3797. 

Gainesville  Midland  Railway: 

Addenda  Nos.  1-1915. 
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Galveston,  Harrisburg  & San  Antonio  Railway  Co.: 

Decision  No.  3886. 

Grand  Canyon  Railway  Co.: 

Decision  No.  3310. 

Grand  Trunk  Western  Railway: 

Decision  No.  3648. 

Great  Northern  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2812.  2814,  2815,  2823,  2829,  2870,  2983,  3063,  3093, 
3094.  3120,  3163.  3206,  3266.  3349,  3543,  3560,  3660,  3676,  3678,  3687, 
3741,  3759,  3764,  3772,  3796,  3885,  3887,  3897,  3899. 

Green  Bay  & Western  Railroad  Co.: 

Decisions  Nos.  2887,  3638. 

Gulf  & Ship  Island  Railroad  Co.: 

Decision  No.  3886. 

Gulf  Coast  Lines: 

Decisions  Nos.  3432,  3606. 

Gulf,  Colorado  & Santa  Fe  Railway  Co.: 

Decisions  Nos.  2826,  3158,  3235,  3236,  3310,  3332,  3660. 

Hocking  Valley  Railway  Co.: 

Decisions  Nos.  2886,  3246. 

Houston  & Shreveport  Railroad  Co.: 

Decision  No.  3886. 

Houston  & Texas  Central  Railroad  Co.: 

Decisions  Nos.  2S90,  3105,  3886. 

Houston  East  & West  Texas  Railway  Co.: 

Decision  No.  3886. 

Iberia  & Vermillion  Railroad  Co.: 

Decision  No.  3886. 

Illinois  Central  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2836,  3228,  3534. 

Illinois  Terminal  Railroad  Co.: 

Decisions  Nos.  3069,  3070,  3071,  3072,  3073,  3074,  3075,  3076. 

Indianapolis  Union  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3805. 

International-Great  Northern  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2784.  2820,  2927,  3246,  3483,  3484,  3485,  3489,  3813,  3814. 
3838,  3841,  3874,  3958,  3987. 

Interstate  Railroad  Co.: 

Addenda  Nos.  1-1915. 

Decision  No.  2980. 

Jacksonville  Terminal: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2841,  3767,  3801,  3802. 

Joplin  Union  Depot  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2937,  3454. 

Kansas  City,  Mexico  & Orient  Railroad  Co.: 

Decisions  Nos.  2887,  2907,  2918,  2925,  3962. 
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Kansas  City,  Mexico  & Orient  Railway  Co.  of  Texas: 

Decisions  Nos.  2907,  2925. 

Kansas  City  Southern  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  2774,  *2776,  2854,  2912,  3106,  3159,  3160,  3161.  3162,  3298, 
3640,  3681,  3796,  3806,  3844,  3919,  3920. 

Kansas  City  Terminal  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3111,  3112,  3886,  3910,  3999. 

Kansas,  Oklahoma  & Gulf  Railway  Co.: 

Decision  No.  3046. 

Kentucky  & Indiana  Terminal  Railroad  Co.: 

Decision  No.  3508. 

Lake  Charles  & Northern  Railroad  Co.: 

Decision  No.  3319. 

Lake  Erie  & Eastern  Railroad  Co.f 
Decisions  Nos.  3639,  3887,  3894. 

Lake  Erie  & Western  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3433. 

Lehigh  Valley  Railroad  Co.: 

Decisions  Nos.  2780,  2786,  3999. 

Litchfield  & Madison  Railway  Co.: 

Decisions  Nos.  2789,  3780. 

Los  Angeles  & Salt  Lake  Railroad  Co.: 

Decisions  Nos.  3096,  3724. 

Louisiana  Railway  & Navigation  Co.: 

Decisions  Nos.  3032,  3327. 

Louisiana  Southern  Railway  Co.: 

Decision  No.  3893. 

Louisiana  Western  Railroad  Co.: 

Decision  No.  3886. 

Louisville  & Jeffersonville  Bridge  & Railroad  Co.: 

Decision  No.  3432. 

Louisville  & Nashville  Railroad  Co.: 

Decisions  Nos.  2926,  3035,  3281,  3477,  3692,  3999. 

Mackinac  Transportation  Co.: 

Decision  No.  3648. 

Maine  Central  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3063,  3240,  3329. 

Manistique  & Lake  Superior  Railroad  Co.: 

Decisions  Nos.  2887,  3131. 

Marion  & Eastern  Railroad  Co.: 

Decision  No.  3189. 

Maryland,  Delaware  & Virginia  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decision  No.  *2776. 

Memphis,  Dallas  & Gulf  Railroad  Co.: 

Decision  No.  3133. 
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Memphis  Union  Station  Co.: 

Decision  No.  3888. 

Michigan  Central  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  * 2776.  3156,  3157,  3360,  3524,  3746,  3749. 

Midland  Valley  Railroad  Co.: 

Decisions  Nos.  2887.  3219,  3656. 

Mineral  Range  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  * 2776,  3982. 

Minneapolis  & St.  Louis  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  * 2776,  2782. 

Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  * 2776,  2844,  2846,  3092,  3130,  3173,  3538,  3660,  3731.  3994. 

Minnesota  & International  Railway  Co.: 

Decision  No.  3106. 

Minnesota,  Dakota  & Western  Railway  Co.: 

Decision  No.  2887. 

Minnesota  Transfer  Railway  Co.: 

Decision  No.  3085. 

Mississippi  Central  Railroad  Co.: 

Decision  No.  2887. 

Missouri-Kansas-Texas  Lines: 

Decisions  Nos.  3106,  3167,  3168,  3169,  3170,  3171,  3172,  3174,  3175,  3177,  3215, 
3307,  3308,  3336,  3473,  3533,  3540,  3612,  3703,  3704,  3714,  3822,  3865,  3938. 

Missouri  Pacific  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2785,  2886,  2891,  3018,  3019,  3020,  3081,  3594,  3595, 
3596,  3597,  3598,  3599,  3600,  3626,  3637,  3661,  3816,  3819,  3868,  3869,  3895, 
3965. 

Mobile  & Ohio  Railroad  Co.: 

Decisions  Nos.  2893,  2895,  3284,  3414,  3570. 

Monongahela  Railway  Co.: 

Decision  No.  3561. 

Morgan’s  Louisiana  & Texas  Railroad  & Steamship  Co.: 

Decisions  Nos.  3318,  3886. 

Nashville,  Chattanooga  & St.  Louis  Railway: 

Decisions  Nos.  2840,  3627,  3757,  3767,  3792. 

New  Orleans  & Northwestern  Railroad  Co.: 

Decision  No.  3124. 

New  Orleans  Great  Northern  Railroad  Co.: 

Decisions  Nos.  2848,  2849,  2887,  3893. 

New  Orleans  Public  Belt  Railroad: 

Decision  No.  2887. 

New  Orleans  Terminal: 

Decisions  Nos.  3124,  3992. 

New  York  Central  Lines: 

Decisions  Nos.  3726,  3728. 

New  York  Central  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2843,  3178,  3280,  3352,  3376,  3411,  3536,  3636,  3736,  3737, 
3871,  3912,  3993. 
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New  York,  Chicago  & St.  Louis  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3277,  3459,  3893. 

New  York,  New  Haven  & Hartford  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2892,  3116,  3659,  3820,  3887,  3975,  3999. 

Norfolk  & Portsmouth  Belt  Line  Railroad: 

Decision  No.  3893. 

Norfolk  Southern  Railroad  Co.: 

Decision  No.  2838. 

Northern  Pacific  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2986,  2987,  3027,  3100,  3106,  3147,  3187,  3266,  3461, 
3593,  3672,  3709,  3721,  3722,  3796,  3798,  3886,  3971,  3975,  3999. 

Northwestern  Pacific  Railroad  Co.: 

Decisions  Nos.  2790,  3388,  3855. 

Ogden  Union  Railway  & Depot  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3911. 

Oregon  Electric  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  *2776,  3285. 

Oregon  Short  Line  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3981. 

Oregon  Trunk  Railway: 

Addenda  Nos.  1-2776. 

Decision  No.  *2776. 

Oregon- Washington  Railroad  & Navigation  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3323,  3432,  3727,  3951,  3996. 

Panhandle  & Santa  Fe  Railway  Co.: 

Decision  No.  3310. 

Pennsylvania  Railroad  System: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2781,  3003,  3028,  3043,  3135,  3152,  3241,  3249,  3279, 
3288,  3289,  3290,  3291,  3292,  3293,  3294,  3295,  3335,  3362,  3363,  3364,  3365, 

3366,  3367,  3368,  3389,  3390,  3391,  3393,  3394,  3412,  3413,  3415,  3417,  3420, 

3421,  3422,  3423,  3424,  3425,  3426,  3427,  3432,  3436,  3437,  3438,  3439,  3440, 

3528,  3559,  3713,  3768,  3990. 

Peoria  & Eastern  Railway: 

Decision  No.  3568. 

Peoria  & Pekin  Union  Railway  Co.: 

Decisions  Nos.  3886,  3909. 

Peoria  Railway  Terminal  Co.: 

Decision  No.  3893. 

Pere  Marquette  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2779,  2787,  2788,  2827,  2828,  3648,  3745,  3893,  3999. 
Philadelphia  & Reading  Railway  Co.: 

Decisions  Nos.  3033,  3068,  3099,  3108. 

Pittsburgh  & Lake  Erie  Railroad  Co.: 

Decisions  Nos.  2851,  2855,  3639,  3887,  3894. 
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Pittsburgh,  Shawmut  & Northern  Railroad  Co.: 

Decisions  Nos.  3984,  3985,  3997. 

Portland  Terminal: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3063,  3240. 

Pullman  Co.: 

Decisions  Nos.  2831,  2832,  2833,  2834,  2835. 

Rio  Grande  Southern  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2887,  3106. 

St.  Joseph  & Grand  Island  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3266,  3781,  3793. 

St.  Joseph  Union  Depot  Co.: 

Decisions  Nos.  3021,  3316,  3478. 

St.  Louis,  Brownsville  & Mexico  Railway  Co.: 

Decisions  Nos.  3013,  3014,  3066,  3119,  3432,  3886. 

St.  Louis-San  Francisco  Railway  Co.: 

Decisions  Nos.  2929,  3453,  3675,  3702,  3790,  3862,  3896,  3902,  3908,  3956,  3986. 
St.  Louis  Southwestern  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2992,  3361,  3654,  3655,  3669,  3690. 

St.  Louis  Southwestern  Railway  Co.  of  Texas: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2992,  3654,  3655,  3669,  3690. 

St.  Paul  Union  Depot  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3462,  3796,  3883. 

San  Antonio  & Aransas  Pass  Railway  Co.: 

Decisions  Nos.  3037,  3038,  3315,  3509,  3510,  3515. 

San  Antonio,  Uvalde  & Gulf  Railroad: 

Decision  No.  3320. 

Savannah  Union  Station  Co.: 

Decision  No.  3767. 

Seaboard  Air  Line  Railway  Co.: 

Decisions  Nos.  2838,  2928,  3134,  3767,  3892. 

Southeastern  Express  Co.: 

Decisions  Nos.  3026,  3207,  3208,  3216,  3641,  3645,  3719,  3775,  3913,  3916, 
3929. 

Southern  Pacific  Co.  (Pacific  System): 

Decisions  Nos.  2790,  2811,  2816,  2818,  2839,  2845,  3106,  3136,  3137,  3237, 
3238,  3239,  3278,  3377,  3378,  3379,  3732,  3740,  3763,  3766,  3794,  3810,  3817, 

3818,  3826,  3827,  3887,  3891,  3903,  3906,  3922,  3923.  3988,  3999. 

Southern  Pacific  Lines  in  Texas  & Louisiana: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2783,  2864,  2865,  2871,  2872,  2873,  2874,  2875,  2878, 
2879,  2880,  2881.  2882,  2883,  2884,  2885,  2889,  2897,  2900,  2902,  2998,  2999, 

3004,  3016,  3017,  3039,  3042,  3044,  3045,  3229,  3297,  3319,  3526,  3886,  3917, 

3918,  3999. 

Southern  Railway  System: 

Decisions  Nos.  2838,  3124,  3455,  3643,  3825,  3842,  3893,  3900. 

Spokane,  Portland  & Seattle  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  3285,  3783. 
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Susquehanna  & New  York  Railroad  Co.: 

Addenda  Nos.  1-1915. 

Tennessee  Central  Railway  Co.: 

Decision  No.  3856. 

Terminal  Railroad  Association  of  St.  Louis: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  *2776,  2905,  3089,  3090,  3091,  3121,  3126,  3198,  3354,  3S28, 
3884,  3888,  3930,  3970,  3999. 

Texarkana  & Fort  Smith  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  2774,  *2776,  3159,  3162,  3298,  3640. 

Texas  & New  Orleans  Railroad  Co.: 

Decision  No.  3886. 

Texas  & Pacific  Railway  Co.: 

Decisions  Nos.  2791,  2792,  2793,  2794,  2795,  2796,  2797,  2798,  2799,  2800, 
2801,  2802,  2803,  2804,  2805,  2806,  2807,  2808,  2809,  2877,  2913,  2914,  2915, 

2916,  2917,  2919,  2920,  2921,  2922,  2985,  3079,  3080,  3185,  3186,  3223,  3224, 

3230,  3231,  3232,  3233,  3242,  3243,  3244,  3245,  3247,  3248,  3250,  3251,  3252, 

3253,  3254,  3255,  3256,  3257,  3258,  3259,  3260,  3261,  3262,  3263,  3264,  3267, 

3268,  3269,  3271,  3272,  3273,  3274,  3303,  3312,  3359,  3419,  3432,  3742,  3755, 

3795,  3811,  3846,  3847,  3848,  3850,  3890,  3924,  3925,  3926,  3973,  3995. 

Texas  Pacific-Missouri  Pacific  Terminal  Railroad  of  New  Orleans: 

Addenda  Nos.  1-2776. 

Decision  No.  * 2776. 

Toledo  & Ohio  Central  Railway  Co.: 

Decisions  Nos.  2904,  3630. 

Toledo,  Peoria  & Western  Railway  Co.: 

Decisions  Nos.  2887,  3767. 

Trans-Mississippi  Terminal  Railroad  Co.: 

Decisions  Nos.  2896,  3222,  3331. 

Ulster  & Delaware  Railroad: 

Decision  No.  2906. 

Union  Pacific  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  * 2776,  3153,  3266,  3586,  3670,  3744,  37S1,  3793,  3916. 

Union  Pacific  System: 

Dec  s oils  Nos.  3460,  3796. 

United  Railways  Co.: 

Addenda  Nos.  1-2776. 

Decision  No.  * 2776. 

Vicksburg,  Shreveport  & Pacific  Railway  Co.: 

Decision  No.  3083. 

Virginian  Railway  Co.: 

Decisions  Nos.  2886,  3607,  3608,  3609.  3614,  3615,  3616,  3617,  3893,  3954. 

Wabash  Railway  Co.: 

Decisions  Nos.  2869,  2886.  2901,  3052,  3102,  3103.  3106,  3115,  3301,  3302, 
3304,  3309,  3355,  3356,  3527,  3644,  3762,  3904,  3972,  3999. 

Western  Maryland  Railway  Co.: 

Decisions  Nos.  2911,  3012.  3029,  3030,  3031,  3339,  3340,  3382,  33S3,  3384, 
3385,  3386,  3406,  3407,  3408,  3409,  3410,  3448.  3467,  3889. 

Western  Pacific  Railroad  Co.: 

Decisions  Nos.  2790,  3903,  3999. 
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Wichita  Falls,  Ranger  & Fort  Worth  Railroad  Co.: 

Addenda  Nos.  1-1915. 

Decision  No.  3649. 

Wichita  Valley  Railway  Co.: 

Addenda  Nos.  1-2776. 

Decision  No.  * 2776. 

Yazoo  & Mississippi  Valley  Railroad  Co.: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  * 2776,  2836,  3228,  3534,  3603. 

B.  ORGANIZATIONS 
(Decisions  2774  to  4000,  inclusive) 

Note. — Addenda  to  decisions  are  listed  only  in  connection  with  the  organization  or 

organizations  affected.  Decisions  and  addenda  which  have  interpretations  rendered 

thereon  are  indicated  by  the  use  of  an  asterisk  (*). 

Agents’  Association,  American  Railway: 

Decisions  Nos.  3107,  3132. 

Blacksmiths,  Drop  Forgers,  and  Helpers,  International  Brotherhood  of: 

( See  Railway  Employees  Department,  A.  F.  of  L.) 

Boilermakers,  Iron  Ship  Builders,  and  Helpers  of  America,  International 
Brotherhood  of: 

( See  Railway  Employees  Department,  A.  F.  of  L.) 

Bridge  and  Building  Mechanics  and  Helpers,  Brotherhood  of  Railroad: 

Decision  No.  3226. 

Carmen  (Local  Committee): 

Decision  No.  2906. 

Carmen  of  America,  Brotherhood  Railway: 

(See  Railway  Employees  Department,  A.  F.  of  L.) 

Clerks,  Freight  Handlers,  Express  and  Station  Employees,  Brotherhood  of 
Railway  and  Steamship: 

Decisions  Nos.:  2774,  *2776,  2777,  2778,  2780,  *2784,  2786,  2812,  2813, 
2814,  2815,  2816,  2817,  2818,  2819,  2821,  2822,  2823,  2824,  2826,  2829, 

2869,  2870,  2886,  2894,  2937,  2983,  2985,  2986,  2987,  2988,  2989,  3021, 

3022,  3023,  3024,  3025,  3026,  3027,  3063,  3093,  3094,  3095,  3101,  3111, 

3112,  3133,  3136,  3153,  3156,  3157,  3158,  3159,  3160,  3161,  3162,  3178, 

3185,  3186,  3187,  3188,  3205,  3206,  3207,  3208,  3211,  3212,  3214,  3216, 

3217,  3225,  3234,  3235,  3236,  3275,  3276,  3280,  3296,  2298,  3299,  3300, 

3324,  3325,  3326,  3330,  3332,  3338,  3341,  3352,  3357,  3361,  3362,  3363, 

3364,  3365,  3366,  3367,  3368,  3369,  3371,  3376,  3380,  3387,  3389,  3390, 

3391,  3393,  3394,  3411,  3416,  3420,  3421,  3422,  3423,  3424,  3425,  3426, 

3427,  3428,  3429,  3431,  3432,  3436,  3437,  3438,  3439,  3440,  3441,  3454, 

3455,  3456,  3457,  3458,  3460,  3461,  3462,  3463,  3465,  3466,  3486,  3487, 

3488,  3489,  3490,  3491,  3492,  3493,  3494,  3495,  3496,  3497,  3528,  3547, 

3548,  3550,  3551,  3552,  3553,  3586,  3629,  3631,  3632,  3633,  3634,  3636, 

3640,  3641,  3642,  3643,  3644,  3645,  3646,  3662,  3663,  3665,  3666,  3667, 

3668,  3669,  3670,  3671,  3672,  3673,  3674,  3681,  3683,  3684,  3685,  3688, 

3690,  3691,  3692,  3693,  3694,  3695,  3696,  3697,  3702,  3705,  3706,  3709, 

3715,  3716,  3717,  3718,  3719,  3721,  3722,  3723,  2724,  3725,  3730,  3733, 

3734,  3735,  3738,  3739,  3741,  3744,  3746,  3747,  3748,  3749,  3750,  3751, 

3752,  3753,  3754,  3756,  3758,  3765,  3769,  3771,  3773,  3774,  3775,  3782, 

3783,  3784,  3785,  3786,  3787,  3788,  3790,  3791,  3796,  3797,  3798, *3799, 

3800,  3801,  3802,  3803,  3804,  3805,  3806,  3808,  3809,  3813,  3821,  3823, 

3824,  3825,  3828,  3829,  3830,  3831,  3832,  3833,  3834,  3835,  3836,  3837, 

3838,  3839,  3840,  3842,  3843,  3844,  3845,  3849,  3851,  3852,  3853,  3854, 

3855,  3857,  3858,  3859,  3860,  3861,  3863,  3864,  3865,  3866,  3867,  3868, 

3869,  3870,  3872,  3873,  3874,  3875,  3876,  3877,  3878,  3880,  3881,  3882, 

3883,  3884,  3886,  3887,  3893,  3900,  3901,  3905,  3908,  3909,  3910,  3911, 

3912,  3913,  3915,  3916,  3919,  3920,  3921,  3927,  3928,  3929,  3930,  3933, 

3934,  3935,  3936,  3937,  3939,  3940,  3941,  3942,  3943,  3944,  3945,  3946, 

3949,  3950,  3952,  3953,  3955,  3957,  3958,  3959,  3960,  3961,  3966,  3967, 

3975,  3981,  3982,  3989,  3991,  3992,  3993,  3994. 
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Conductors,  Brotherhood  of  Dining  Car: 

Decisions  Nos.  2888,  3082,  3283. 

Conductors,  Order  of  Railway: 

Decisions  Nos.  2845,  2875,  2878,  2879,  2880,  2881,  2882,  2883,  2884,  2885, 
2886,  2887,  2889,  2890,  2893,  2897,  2902,  2906,  2907,  2908,  2909,  2910,  2911, 
2912,  2913,  2914,  2915,  2916,  2917,  2918,  2919,  2920,  2921,  2922,  2925,  2975, 
2976,  2977,  2978,  2979,  2980,  2990,  2993,  2994,  2995,  2996,  2997,  2998,  2999, 
3000,  3001,  3004,  3012,  3016,  3017,  3029,  3030,  3031,  3032,  3042,  3047,  3048, 
3049,  3050,  3052,  3056,  3057,  3058,  3063,  3067,  3077,  3078,  3079,  3084,  3086, 
3087,  3088,  3105,  3109,  3110,  3113,  3114,  3122,  3123,  3125,  3140,  3141,  3165, 
3179,  3180,  3181,  3182,  3190,  3191,  3192,  3193,  3194,  3195,  3196,  3197,  3199, 
3200,  3201,  3215,  3219,  3230,  3231,  3232,  3233,  3242,  3243,  3244,  3245,  3247, 
3248,  3250,  3251,  3252,  3253,  3254,  3255,  3256,  3257,  3258,  3259,  3260,  3261, 
3262,  3263,  3264,  3267,  3268,  3269,  3271,  3272,  3273,  3274,  3303,  3305,  3306, 
3307,  3308,  3328,  3336,  3342,  3343,  3344,  3345,  3346,  3347,  3348,  3350,  3351, 
3355,  3356,  3375,  3382,  3383,  3384,  3385,  3386,  3395,  3396,  3397,  3398,  3399, 
3400,  3401,  3402,  3403,  3404,  3405,  3406,  3407,  3408,  3409,  3410,  3430,  3432, 
3433,  3449,  3451,  3470,  3471,  3474,  3475,  3476,  3480,  3483,  3484,  3509,  3510, , 
3511,  3512,  3513,  3514,  3515,  3516,  3517,  3518,  3519,  3520,  3521,  3522,  3523, 
3524,  3530,  3533,  3539,  3540,  3542,  3558,  3561,  3562,  3564,  3565,  3566,  3570, 
3571,  3572,  3573,  3574,  3575,  3576,  3577,  3578,  3579,  3580,  3581,  3582,  3583, 
3584,  3585,  3587,  3588,  3589,  3590,  3594,  3595,  3596,  3597,  3598,  3599,  3600, 
3602,  3604,  3605,  3607,  3608,  3609,  3610,  3612,  3613,  3614,  3615,  3616,  3717, 
3618,  3619,  3620,  3621,  3622,  3623,  3624,  3626,  3628,  3638,  3649,  3650,  3651, 
3652,  3653,  3654,  3655,  3656,  3657,  3658,  3660,  3661,  3677,  3729,  3743,  3776, 
3777,  3778,  3779,  3819,  3879,  3886,  3893,  3972. 

Conductors,  Order  of  Sleeping  Car: 

Decisions  Nos.  2831,  2832,  2833,  2834,  2835. 

Dining-Car  Employees,  Brotherhood  of: 

Decision  No.  3314. 

Dispatchers’  Association,  American  Train: 

Addenda  Nos.  1-1915. 

Decisions  Nos.  2783,  2785,  2789,  2886,  2895,  3028,  3096,  3106,  3115,  3329, 
3335,  3412,  3647,  3680,  3711,  3720,  3780,  3781,  3793,  3796,  3816,  3890,  3962, 
3965,  3988,  3996. 

Electrical  Workers,  International  Brotherhood  of: 

(See  Railway  Employees’  Department,  A.  F.  of  L.) 

Engine  Service  Employees  (Local  Committee): 

Decision  No..  3189. 

Engineers,  Brotherhood  of  Locomotive: 

Decisions  Nos.  2791,  2792,  2793,  2794,  2795,  2796,  2797,  2798,  2799, 
2800,  2801,  2802,  2803,  2804,  2805,  2806,  2807,  2808,  2809,  2810,  2877, 

2896,  2900,  2905,  2906,  2911,  2923,  2924,  2930,  2931,  2932,  2933,  2934, 

2935,  2936,  2938,  2939,  2940,  2941,  2942,  2943,  2944,  2945,  2946.  2947, 

2948,  2949,  2950,  2951,  2952,  2953,  2954,  2955,  2956,  2957,  2958,  2959, 

2960,  2961,  2962,  2963,  2964,  2965,  2966,  2967,  2968,  2969,  2970,  2971, 

2972,  2973,  2974,  2975,  2976,  2977,  2978,  2979,  2980,  2981,  2982,  2990, 

2992,  3000,  3001,  3002,  3005,  3006,  3007,  3008,  3009,  3010,  3011,  3013, 

3014,  3018,  3019,  3020,  3032,  3033,  3040,  3044,  3045,  3046,  3065,  3066, 

3080,  3084,  3085,  3104,  3108,  3118,  3119,  3127,  3128,  3129,  3133,  3138, 

3139,  3142,  3143,  3144,  3145,  3146,  3148,  3149,  3150,  3151,  3154,  3166, 

3167,  3168,  3169,  3170,  3171,  3172,  3174,  3175,  3177,  3221,  3246,  3297, 

3301,  3302,  3304,  3309,  3317,  3337,  3339,  3340,  3372,  3373,  3374,  3395, 

3396,  3397,  3398,  3399,  3400,  3401,  3402,  3403,  3404,  3405,  3432,  3446, 

3447,  3348,  3450,  3452,  3453,  3467,  3468,  3469,  3473,  3481,  3482,  3498, 

3499,  3500,  3501,  3502,  3508,  3541,  3544,  3545,  3546,  3555,  3556,  3557, 

3601,  3611,  3679,  3776,  3777,  3778,  3779,  3856,  3886,  3889,  3898. 

Engineers,  Independent  Brotherhood  of  Steam  and  Electrical: 

Decision  No.  3227. 

Engineers,  International  Union  of  Steam  and  Operating: 

Decision  No.  3117. 
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Ferry  Boatmen’s  Union  of  California: 

Decisions  Nos.  2790,  3388. 

Firemen  and  Enginemen,  Brotherhood  of  Locomotive: 

Decisions  Nos.  2791,  2792,  2793,  2794,  2795,  2796,  2797,  2798,  2799,  2800, 
2801,  2802,  2803,  2804,  2805,  2806,  2807,  2808,  2809,  2810,  2877,  2896, 
2900,  2905,  2906,  2911,  2923,  2924,  2928,  2930,  2931,  2932,  2933,  2934, 
2935,  2936,  2938,  2939,  2940,  2941,  2942,  2943,  2944,  2945,  2946,  2947, 

2948,  2949,  2950,  2951,  2952,  2953,  2954,  2955,  2956,  2957,  2958,  2959, 

2960,  2961,  2962,  2963,  2964,  2965,  2966,  2969,  2970,  2971,  2972,  2973, 

2974,  2975,  2976,  2977,  2978,  2979,  2980,  2981,  2982,  2990,  2992,  <3000, 

3001,  3002,  3005,  3006,  3007,  3008,  3009,  3010,  3011,  3013,  3014,  3018, 

3019,  3020,  3033,  3040,  3044,  3045,  3046,  3065,  3066,  3069,  3070,  3071, 

3072,  3073,  3074,  3075,  3080,  3084,  3085,  3104,  3108,  3118,  3119,  3127, 

3128,  3129,  3133,  3138,  3139,  3142,  3143,  3144,  3145,  3146,  3148,  3149, 

3150,  3151,  3154,  3166,  3167,  3168,  3169,  3170,  3171,  3172,  3174,  3175, 

3177,  3221,  3246,  3297,  3301,  3302,  3304,  3309,  3317,  3337,  3339,  3340, 

3372,  3373,  3374,  3395,  3396,  3397,  3398,  3399,  3400,  3401,  3402,  3403, 

3404,  3405,  3432,  3442,  3443,  3444,  3445,  3446,  3447,  3448,  3450,  3452, 

3467,  3468,  3469,  3473,  3481,  3482,  3498,  3499,  3500,  3501,  3502,  3508, 

3541,  3544,  3545,  3546,  3555,  3556,  3557,  3601,  3611,  3679,  3776,  3777, 

3778,  3779,  3856,  3886,  3889,  3893,  3898. 

Firemen  and  Oilers,  International  Brotherhood  of: 

Decisions  Nos.  2842,  3892. 

Lake  Seamen’s  Union: 

Decision  No.  3648. 

Lighter  Captains’  Union,  Local  996: 

Decision  No.  3152. 

Longshoremen’s  Association,  International: 

Addenda  Nos.  1-2776. 

Decisions  Nos.  3098,  3228,  3893. 

Machinists,  International  Association  of: 

( See  Railway  Employees’  Department,  A.  F.  of  L.) 

Maintenance  of  Way  Employees,  Brotherhood  of: 

Decisions  Nos.  2775,  2782,  2840,  2847,  2850,  2852,  2858,  2860,  2876,  2898, 
2899,  2926,  3034,  3036,  3063,  3116,  3121,  3163,  3310,  3320,  3321,  3322,  3327, 

3349,  3432,  3535,  3537,  3559,  3560,  3569,  3593,  3676,  3678,  3689/3727,  3731, 

3768,  3792,  3815,  3822,  3887,  3893,  3907,  3975,  3976,  3978,  3979,  3980,  3983. 

Marine  Cooks  and  Stewards’  Union: 

Decision  No.  3648. 

Marine  Engineers’  Beneficial  Association: 

Decisions  Nos.  3648,  3903. 

Marine  Firemen,  Oilers,  and  Water  Tenders’  Union: 

Decision  No.  3648. 

Masters,  Mates,  and  Pilots  of  America,  National  Organzation: 

Decisions  Nos.  2837,  2838,  3137,  3241,  3648. 

Helpers,  Laborers,  and  Freight  Handlers,  National  Association 

Railway: 

Decision  No.  3035. 

Metal  Workers,  International  Alliance  of  Amalgamated  Sheet: 

(See  Railway  Employees’  Department,  A.  F.  of  L.) 

Painters  (Local  Committee): 

Decision  No.  2906. 

Police,  Brotherhood  Railway: 

Decisions  Nos.  3464,  3770. 
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Railroad  Workers,  American  Federation  of: 

Decisions  Nos.  2851,  2855,  2904,  3015,  3068,  3099,  3249,  3358,  3392,  3417. 
3536,  3630,  3639,  3894. 

Railway  Employees’  Department  (Federated  Shop  Crafts),  A.  F.  of  L.: 

Decisions  Nos.  2844,  2846,  2857,  2859,  2861,  2862.  2863,  2906,  3063.  3092. 
3133,  3246,  3529,  3531,  3538,  3543,  3660,  3726,  3728,  3887. 

Railway  Employees  of  North  America,  United  Association  of: 

Decisions  Nos.  3285,  3286. 

Railway  Express  Drivers,  Chauffeurs,  Conductors,  and  Helpers,  Local  No.  720: 

Decision  No.  3.998. 

Railway  Men’s  International  Benevolent  Industrial  Association: 

Decisions  Nos.  2903,  3311,  3807. 

Seaman’s  Union  of  America,  International: 

Decisions  Nos.  3318,  3591. 

Signalmen  of  America,  Brotherhood  Railroad: 

Decisions  Nos.  2853,  2892,  3820,  3885,  3974,  3999. 

Skilled  Railway  Maintenance  of  Way  Employees,  Order  of: 

Decision  No.  3977. 

Sleeping  and  Dining  Car  Employees’  Union,  Brotherhood  of: 

Decision  No.  3971. 

Station  Employees,  Brotherhood  of  Railroad: 

Addenda  Nos.  1-2776. 

Decision  No.  3964. 

Switchmen’s  Union  of  North  America: 

Decisions  Nos.  2929,  3037,  3038,  3083,  3147,  3173,  3316,  3435,  3477,  3478, 
3479,  3503,  3504,  3505,  3506,  3507,  3532,  3887,  3893,  3968,  3969,  3970! 
3986. 

Telegraphers,  Order  of  Railroad: 

Decisions  Nos.  2779,  2781,  2787,  2788,  2811,  2820,  2825,  2827,  2828,  2830. 
2836,  2839,  2843,  2848,  2849,  2854,  2856,  2866,  2867,  2868,  2886,  2906, 

2975,  2976,  2977,  2978,  2979,  2984,  2990,  3000,  3001,  3003,  3032,  3043, 

3097,  3135,  3155,  3176,  3183,  3184,  3198,  3202,  3203,  3204,  3209,  3210, 

3213,  3220,  3237,  3238,  3239,  3240,  3246,  3266,  3277,  3278,  3279,  3281, 

3282,  3288,  3289,  3290,  3291,  3292,  3293,  3294,  3295,  3319,  3323,  3331, 

3333,  3334,  3359,  3360,  3370,  3377,  3378,  3379,  3381,  3413,  3415,  3418,. 

3419,  3432,  3434,  3459,  3549,  3554,  3568,  3627,  3635,  3660,  3664,  3675. 

3682,  3686,  3687,  3698,  3699,  3700,  3701,  3703,  3704,  3707,  3708,  3710, 

3712,  3713,  3714,  3732,  3736,  3737,  3740,  3742,  3745,  3755,  3757,  3759, 

3760,  3761,  3762,  3763,  3764,  3766,  3767,  3772,  3789,  3794,  3795,  3796, 

3810,  3811,  3812,  3814,  3826,  3827,  3841,  3846,  3847,  3848,  3850,  3862, 

3871,  3886,  3887,  3888,  3896,  3897,  3899,  3906,  3914,  3917,  3918,  3922, 

3923,  3924,  3925,  3926,  3931,  3932,  3938,  3947,  3948,  3951,  3954,  3956, 

3963,  3973,  3975,  3990,  3995. 

Trainmen,  Association  of  Colored  Railway: 

Decision  No.  3534. 

Trainmen,  Brotherhood  of  Railroad: 

Decisions  Nos.:  2845,  2864,  2865,  2871,  2872,  2873,  2874,  2875,  2878,  2879, 
2880,  2881,  2882,  2883,  2884,  2885,  2886,  2887,  2889,  2890,  2891,  2893' 

2896,  2897,  2901,  2902,  2906,  2907,  2908,  2909,  2910,  2911,  2912,  2913, 

2914,  2915,  2916,  2917,  2918,  2919,  2920,  2921,  2922,  2925,  2927,  2975, 

2976,  2977,  2978,  2979,  2980,  2990,  2993,  2994,  2995,  2996,  2997,  2998, 

2999,  3000,  3001,  3004,  3012,  3016,  3017,  3029,  3030,  3031,  3039,  3041, 

3042,  3047,  3048,  3049,  3050,  3051,  3052,  3053,  3054,  3055,  3056,  3057. 

3058,  3059,  3060,  3061,  3062,  3063,  3064,  3067,  3069,  3070,  3071,  3072, 

3073,  3074,  3075,  3076,  3077,  3078,  3079,  3084,  3086,  3087,  3088,  3089, 

3090,  3091,  3105,  3109,  3110,  3113,  3114,  3122,  3123,  3125,  3126,  3133, 

3140,  3141,  3165,  3181,  3182,  3190,  3191,  3192,  3193,  3194,  3195,  3196, 

3197,  3199,  3200,  3201,  3215,  3222,  3223,  3224,  3229,  3230,  3231,  3232., 
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Trainmen,  Brotherhood  of  Railroad — Continued. 

Decisions  Nos. : 

3233,  3242,  3243,  3244,  3245,  3247,  3248,  3250,  3251,  3252,  3253, 

3255,  3256,  3257,  3258,  3259,  3260,  3261,  3262,  3263,  3264,  3267, 

3269,  3271,  3272,  3273,  3274,  3284,  3303.  3305,  3306,  3307,  3308, 

3328,  3336,  3342,  3343,  3344,  3345,  3346,  3347,  3348,  3350,  3351, 

3354,  3355,  3356,  3375,  3382,  3383,  3384,  3385,  3386,  3395,  3396, 

3398,  3399,  3400,  3401,  3402,  3403,  3404,  3405,  3406,  3407,  3408, 

3410,  3414,  3430,  3432,  3433,  3449,  3451,  3470,  3471,  3472,  3474, 

3476,  3480,  3483,  3484,  3485,  3509,  3510,  3511,  3512,  3513,  3514, 

3516,  3517,  3518,  3519,  3520,  3521,  3522,  3524,  3525,  3526,  3527, 

3530,  3533,  3539,  3540,  3542,  3558,  3561,  3562,  3563,  3564,  3565, 

3567,  3570,  3571,  3572,  3573,  3574,  3575,  3576,  3577,  3578,  3579, 

3581,  3582,  3583,  3584,  3585,  3587,  3588,  3589,  3590,  3592,  3594, 

3596,  3597,  3598,  3599,  3600,  3602,  3603,  3604,  3605,  3607,  3608, 

3610,  3612,  3613,  3614,  3615,  3616,  3617,  3618,  3619.  3620,  3621, 

3623,  3624,  3625,  3626,  3637,  3638,  3649,  3650,  3651,  3652,  3653, 

3655,  3656,  3657,  3658,  3659,  3660,  3661,  3677,  3729,  3743,  3776, 

3778,  3779,  3817,  3819,  3879,  3893,  3972,  3984,  3985,  3987,  3997. 

Trainmen,  Protective  Order  of  Railroad: 

Decisions  Nos.  3081,  3895. 

Unorganized  Employees: 

Decisions  Nos.  3131,  3134,  3270. 

Yardmasters  of  America,  Railroad: 

Decisions  Nos.:  2841,  2991,  3100,  3102,  3103,  3120,  3124,  3130,  3218, 
3287,  3312,  3313,  3606,  3818,  3891,  3902,  3904. 
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3254, 

3268, 

3315, 

3353, 

3397, 

3409, 

3475, 

3515, 

3528,. 

3566, 

3580, 

3595, 

3609, 

3622, 

3654, 

3777, 


3265, 


LIST  OF  DOCKETS  AND  CASES  DISPOSED  OF 


(Decisions  Nos.  2774  to  4000,  inclusive) 

/ 

Table  1.— TABLE  SHOWING  DOCKETS  DISPOSED  OF 
A.  DOCKETS  SHOWING  DECISION  NUMBERS  ASSIGNED 


Note. — The  asterisk  (*)  is  used  to  indicate  decisions  upon  which  addenda  or  inter- 
pretations have  been  rendered. 


Docket  No. 

Decision 

No. 

Docket  No. 

Decision 

No. 

Docket  No. 

Decision 

No. 

136 

3907 

1804 

2791 

*1900-61-35... 

2810 

255 

3136 

1805  _ 

2792 

1901 

259 

3021 

1806 

2793 

1902 

353-279- A 

3131 

1807 

2794 

1903 

458 

3133 

1808 

2795 

1904 

923 

3907 

1809  .. 

2796 

1905 

1106 

1 

1811 

2797 

! 1906 

>.  3076 

1107 

[ 3878 

1812  .. 

2798 

1907 

1247 

1814 

2799 

1908 

1257 

3998 

1816 

2800 

|i  1909 

1282 

2895 

1817 

2801 

i 1910 

1300 

3886 

1818 

2802 

! 1911 

1300-22W 

1819 

2803 

1913..  

3135 

1300-37 A 

1820 

2804 

1919 

2991 

1300-78C 

1824 

2805 

1963  

2992 

1300-78E 

I 3893 

1825 

2806 

! 1976 

2993 

1300-1 13A 

1826 

2807 

1977 

2994 

1300-153A 

1827 

2808 

1978.  __  _ 

2995 

1300-153B 

1829 

3080  j 

1979 

2996 

1300-162-A 

2937 

1830 

2809 

1980 

2997 

1306 

3069 

1855  . 

2981  I 

! 1988  _ 

2998 

1307 

3070 

1856 

2970  | 

1989.  ... 

2999 

1308 

3071 

1857.  

2971  i 

1990 •_ 

3004 

1309 

3072 

1858. 

2972 

1991  _ 

2864 

1310___ __ 

3073 

1859. __  . _ 

2982 

| 1992. _ 

2865 

1352 

2845 

1860 

2973 

1993 

2882 

1387 

3074 

1861.. 

2974 

1 1994  _ 

2871 

1388 

3075 

1863 

2975 

! 1996.. 

2875 

1389 

3137 

1864.. 

2976 

1997 

2873 

1586 

3856 

1865. _ 

2977 

! 2000 

2883 

1617 

3542 

1866. _ 

2978  ! 

! 2001  . 

2874 

1656 

3028 

1867 

2979 

1 2002 __ 

2872 

1657 

3228 

1868 

3000 

2005 

2880 

1736 

3084 

1869 

3001 

2023  _ 

2879 

1737 

3776 

1870 

2980 

2024.. 

2878 

1738 

3395 

1887 

3015' 

2025 

2881 

1739 

3777 

1894..  __  _ 

2789 

2026 

2885 

1740 

3778 

1900 

3886 

2027 

2884 

1741... _ 

3779 

1900-44-93. __ 

3893  ! 

! 2028 

2889 

1742. 

3396 

1900-47-93.  _ 

2031 

2890 

1743 

3397 

1900-47-209.  __ 

2032 

2891 

1744.... 

3398 

*•1900-61-137__ 

2043 

3905 

1745 

3399 

1900-61-209... 

! 2044 

3037 

1746 

3400 

1900-62-42 

i 2045 

3038 

1747 

3401 

1900-62-93. _ 

> 3893 

i 2052 

3147 

1748 

3402 

1900-63-42. __ 

■ 2081 

3246 

1749 

3403 

1900-63-93 

2091 

2901 

1750 

3404 

1900-100-13  . 

2121 

2896 

1751 

3405 

1900-100-137 

2177 

2897 

1772 

2877 

1900-100-209.. 

2190 

2900 
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Docket  No. 

Decision 

No. 

Docket  No. 

Decision 

No. 

Docket  No. 

Decision 

No. 

2232 

2902 

2558 

2960 

2915 ! 

2820 

2251 

2903 

2559 

2961 

2916 ! 

| 3063 

2269 

2904 

2560 

2962 

2917 ; 

2341 

2905 

2561 

2963 

2928 

2342 

2925 

2562 

2964 

2929 I 

2886 

2343 

2918 

2563 

2965 

2930 

2344 

2907 

2564 

3601 

2931 ' 

2394 

2928 

2565 

2966 

2932„ 

3052 

2396 

3781 

2566 

2967 

2940 

2821 

2415 

3793 

2567 

2968 

2942 

2822 

2477 

3320 

2568 

2969 

2948 

2823 

2479 

2908 

2569 

3005 

2956 

3550 

2480 

3113 

2570 

3006 

2968 

3053 

2483 

2909 

2571 

3007 

2969 

3054 

2484 

2910 

2572 

3008 

2971 ! 

3047 

2496  _ 

2911 

2573 

3009 

2972 ! 

3048 

2500-72 

3559 

2574 

3002 

2973 

3049 

2507 

2912 

2575 

3010 

2974  . 

3055 

2509 

2913 

2576 

3011 

2975 

/ 3051 

2511_  

2914 

2597 

3012 

\ 3525 

2512 _ 

2917 

2598 

3108 

2976 

3050 

2514  _ 

2915 

2610 

3013 

2977 

3114 

2515 _ 

2916 

2611 

3014 

2978 

3057 

2516_  

2919 

2632 

2886 

2979 

/ 3058 

2517 

2920 

2635 

3016 

l 3530 

2518 

2921 

2636 

3017 

2981 

3059 

2520 

2922 

2640 

3988 

2982 

3060 

2524 

2923 

2686 

3241 

2983 

3061 

2525 

2924 

2709 

3018 

2984 

3062 

2526 

2930 

2710 

3019 

2985  . 

3064 

2527_ __  

2931 

2711 

3020 

2986 

3109 

2528 

2932 

2718 

3358 

2987 

3110 

2529 

2938 

2727 

3321 

2988 

3056 

2530 

2933 

2732 

3085 

2989 

3067 

2531_ __  

2939 

2734 

3105 

2992  _ ___ 

3111 

2532_  

2934 

2735 

3029 

2994 

3112 

2533 

2935 

2736_  

3030 

2997„. 

2824 

2534 

2936 

2737 

3031 

30QJL  . 

3065 

2535__  __  __ 

2940 

2741 

2893 

3003  

3118 

2536 

2941 

2755 

3032 

3008  

3119 

2537 

2942 

2767 

3796 

3009  

3066 

2538 

2943 

2770 

3033 

3010 

3122 

2539_ __  

2944 

2813 

2811 

3011 

3141 

2540 

2945 

2828 

3039 

3012 

3123 

2541 

2946 

2829 

3040 

3013  

3077 

2545  __  ___ 

2947 

'2838 

3041 

3014  

3125 

2546 

2948 

2844 

2812 

3015 

3086 

2547 

2950 

2849 

2814 

3016 

3087 

2548 

/ 2951 

2855 

2815 

3018 

3088 

1 3898 

2863 

2816 

3019 

3165 

2549 

2952 

2866 

2817 

3024 

2825 

2550 

2949 

2867 

2818 

3025  

2826 

2551 

2953 

2874 

3042 

3031 

/ 3895 

2552 

2954 

2876 

3043 

\ 3081 

2553 

2955 

2877 

2819 

3032  

3780 

2554_ _ 

2956 

2889  . 

3044 

3036  . 

3104 

2555_ __  

2957 

2890  . 

3046 

3037  . 

3090 

2556_ __  

2956 

2903  . 

3134 

3038  

3091 

2557 

2959 

2907 : 

'45 

3039 

3089 
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Docket  No. 

Decision 

No. 

| 

Docket  No. 

Decision 

No. 

Docket  No. 

Decision 

No. 

3040 

3126 

3123 

3182 

3263 

3432 

3046  

2777 

3130 

2870 

3264 

3253 

3047 

2778 

3131 

2869 

3265 

3254 

3048  __  ___ 

2786 

1 3136- 

2983 

3266 

3255 

3051 

2788 

| 3153 

3183 

3267 

3256 

3052 

2827 

3154 

3184 

| 3268 

3257 

3054 

2779 

3155 

2984 

3269 

3258 

3057__ 

3139 

3164 

3185 

3270 

3259 

3058 

3127 

1 3165 

3185 

3271 

3260 

3059  

3138 

3166 

2985 

3272 

3261 

3060 

3128 

3168 

3187 

3273 

3262 

3061  _ _ __ 

3129 

3169 

2986 

3274 

3264 

3062— 

3146 

3170 

2987 

3275 --_ 

3267 

3064  _ _ _ 

3142 

3173 

3188 

3276 J 1 

3268 

3065 __ 

3143 

3175 

3189 

3277 

3269 

3066  

3148 

3176 

2988 

3278 

3303 

3068 ___ 

3144 

I 3178 

3190 

3279 _ _ 

3271 

3069 

3145 

3179 

3191 

3280 

3272 

3070__  __  _ 

3149 

3180 

3078 

3283 

3273 

3071__  ___  _ 

3150 

3181 

3199 

3284 

3274 

3072 

3151 

3182 

3200 

3288 

3280 

3073 

3154 

| 3183 

3201 

3290 

3307 

3074 

3611 

1 3187 

3217 

3291 

3308 

3076  _ _ ___ 

3374 

3189 

2989 

3292 _ 

3336 

3077 

3166  i 

3191 

3214 

3295-16 

2784 

3078 

3317 

3192 

3022 

3296 

3281 

3080 

2780  j 

3194 

3023 

3298 

3096 

3081 

2828  | 

3195 

3024 

3300 

3155 

3083 

3311  1 

1 3196 

3025 

3301 

3246 

3085 

2787  ! 

1 3199 

3215 

3302 

3202 

3087 

3322  j 

3201 

3026 

3303 

3203 

3088 

3432  ! 

3202 

3216 

3304 

3155 

3089 

2829  i 

3204 

3027 

3305 

3282 

3091 

3167  1 

3208 _ 

3218 

33061 

3155 

3094 

3168  | 

3210 

3219 

3308/ 

3095 

3177  ! 

3213 

3097 

3309 

3204 

3096 

3169 

3218 

3220 

3310 

3156 

3097 

3170 

3221 

3246 

3311 

3157 

3098 ! 

3171 

3229 

3093 

3315 

3283 

3099 ! 

3172 

3230 

3094 

3318 

3284 

3100 1 

3174 

3232-72 

3559 

3320-.-  

3285 

3101 

3175 

3236 

3221 

3321 

3286 

3102 

2830 

3238 

3222 

3325  

3296 

3104 J 

3176 

3239 

3223 

3334 

3297 

3105 

2866 

3240 

3224 

3335  . 

3158 

3108 | 

2867 

3244 __ 

3095 

3337 

3298 

3109 | 

2868  ! 

3247  . 

3230 

3341 _ 

3159 

3110 ! 

/ 3229  i 

3248 

3231 

3342 

3160 

\ 3526  | 

3249 

3242 

3343 __ 

3161 

3111 

3192  i 

3250 

3243 

3345  .. 

3162 

3112 1 

3179 

3251  _ 

3244 

3346 

3205 

3113 ! 

3193 

3252 

3245 

3352 

3206 

3114 __ 

3194  ! 

3253 

3247 

3356 

3207 

3115 1 

3195  ; 

3254_ __ 

3232 

3357.  

3886 

3116 

3180 

3255 

3248 

3359 

3886 

3117 i 

3523 

3256  __ 

3250 

3360  _ 

3208 

3118 

3196 

3257 

3233 

3363  

3299 

3119 

3430 

3259 

3251 

3365 

3209 

3120 

3181 

326ft  r- 

3263 

3367-24 

2785 

3121 

3197 

326*'  -_- 

3252 

3369 

3300 

3122 

3602 

3262^: 

3079 

3372 

3302 
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3373 

3301  i 

3508 

3380 

i 3627 

3368 

3374 

3304  1 

3509  _ 

3527 

! 3628 ; 

) 

3375 

3309  1 

3510 

3381 

! 3629 

| 3393 

3376  

3306  ! 

3516 

3288 

1 3630 

3377 

3305 

3517... 

3289 

3631 

3394 

3381 

3210 

3518 

3290 

3635 

3363 

3382 _ 

2783 

3519 

3279 

3636 

3364 

3383  . 

3337 

3520... 

3291 

3639 

3365 

3386... 

3338 

3521 

3292 

3640 

3366 

3387 

3339 

3522.  . 

3293 

3646  

3367 

3388 

3340 

3523__. 

3295 

3647 

3528 

3389 

3225 

3524 

3294 

3653 

3389 

3390 

3341  | 

3526 

3382 

3654 

3421 

3391 

3234 

3527... 

3383 

3661  

3422 

3394  _ 

3342 

3528 

3406 

3663 

3423 

3395 

3375 

3529 

3384 

3666 

3437 

3396 

3343 

3530 

3386 

3672 

3393 

3397 

3344 

3531 

3385 

3673 

3438 

3398  

3345 

3532 

3407 

3676  

3399 

3346 

3533 

3408 

3677 

3400 

3347 

3534 

3409 

3678 

> 3394 

3401 

3348 

3535 

3410 

3679 

3402 

3140 

3536 

3411 

3680 

3403 

3350 

3538 

3631 

3681 

3405 

3351 

3539 

3335 

3682  

3408 

3432 

3540 

3412 

3683 

3409 

3352 

3543 

3330 

3684 

3411 

3211 

3544 

3413 

3685 

> 3393 

3413 

3353 

3545 

3331 

3686 

3414 

3354 

3546 

3570 

3687 

3415 

3355 

3550 

3414 

3688 

3416 

3356 

3553 

3415 

3689 

3420 

3275 

3555 

3152 

3690  _ 

3431 

3212 

3557 

3416 

3691 

3390 

3433 

3357 

3558  

3332 

3694 __ 

3424 

3447 

3369 

3559 . 

3417 

3697 

3439 

3454 

3370 

3560 

3249 

3698 1 

3425 

3456 

3213 

3562 

3418 

3699 

3394 

3465 

3276 

3563 

3333 

3700  

3426 

3466 

3371 

3564 

3334 

3701 

3391 

3467 

3240 

3569 

3524 

3702 

I 

3469 

3372 

3578 

3329 

3703 

3393 

3473 

3235 

3582 

3419 

3704 

3474 

3236 

3583 

3359 

3705 

3440 

3476 

3373 

3585 

3433 

3706 

| 3393 

3478 

3376 

3588 

3431 

3708 

3480 

3387 

3592 

3360 

3710 

3427 

3482 

3277 

3593 

3361 

3711 

| 3394 

3488 

3454 

3596 

3265 

3712 

3490 

3906 

3597 

3434 

3713 

3432 

3491 

3377 

3604 

3436 

3714 

] 

3492 

2839 

3606 

3362 

3715 

\ 3394 

3493 

3237 

3619 

3394 

3716 

I 

3494 

3378 

3620__. 

3393 

3717  

3393 

3495 

3238 

3621 

3420 

3718 

3486 

3496 

3239 

3622  

) 

3721 ___ 

3455 

3497 

3278 

3623  ___ 

| 3393 

3722  

3467 

3499 

3379 

3624 

3723  

3448 

3500 

2840 

3625 

3394 

3724 

2841 
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Docket  No. 

Decision 

No. 

3725  

3287 

3847 

3554 

3960 

3519 

3726  

3428 

3848 

3549 

3961 

3520 

3728 

3429 

3849 

3472 

3962 

3521 

3729 

3441 

3851 

3473 

3963 

3522 

3730  _ 

3487 

3872 __ 

2850 

3964 

3743 

3731 

3488 

3873 

3669 

3965 

3432 

3732  _ 

3456 

3875 

3627 

3966 

3480 

3735 

3457 

3876 

3498 

3967 

3474 

3736  

3458 

3877 

3499 

3968 

3475 

3737 

3312 

3879 ! 

3500 

3969 

3476 

3738 

2990 

3880 

3501 

3970 

3662 

3739 ___ 

3442 

3881 i 

3634 

3971 

3670 

3740 

3443 

3883  _ 

3502 

3972 

2926 

3741 

3444 

3884 

3635 

3974 

3663 

3742  _ 

3445 

3886 

3690 

3975 

3477 

3744  

3446 

3889 

3642 

3976 

3671 

3745 

3447 

3890 

3646 

3978 

3672 

3746 

3468 

3892 

3314 

3980 

2852 

3747 

3469 

3904 

3503 

3981 

3730 

3748 

3450 

3905... 

3643 

3982 

3636 

3749 

3459 

3906 

3315 

3983 

3536 

3750 

3489 

3907 

3504 

3984 

3664 

3752 

3460 

3908 

3505 

3985 

3319 

3753 

3313 

3909 

3506 

3986 

3665 

3754 

3490 

3910 

3532 

| 3988 

3702 

3756  . 

3461 

3911 

3507 

; 3990 

3714 

3758__ 

2847 

3912 

3647 

! 3991 

3666 

3761  _ 

3449 

! 3914 

3796 

i 3993 

3703 

3762 

3470 

1 3920 

2843 

1 3994 

3704 

3763 

3451 

3921 

| 3995 

3537 

3766...  

3644 

3922 

3996 

3478 

3767 

3632 

3923 

i 3997 

3316 

3769_  _ 

3462 

3924 __  

> 3660 

! 3999 

3479 

3772 

2842 

3925 

4000 

3036 

3773 

3491 

3926 

4001 

3705 

3774 

3492 

3927 

1 4002 

3908 

3775 

3553 

.3929 

2844 

| 4003 

3706 

3776 

3463  ' 

3930 

3509 

4004 

3715 

3779 

3493 

3931 

3510 

j 4005 

3707 

3784 

3464 

3932 

3515  i 

i 4006 

3667 

3785 

3452 

3933  _ 

3680 

4008 

3683 

3799 

3465 

3934 

2849 

4009_  . 

3668 

3800 

3494 

3935 

2848 

! 4010 

3106 

3801 

3629 

3939 

1 4011 

3909 

3802 

3495 

3940 

I 3660 

4012__ 

2856 

3803 

3496 

3941  

4014.. 

2853 

3804 

3497 

3942 

4015 

3709 

3805 

3633 

3944 

2851 

4017 

3799 

3808 

3551 

3946  __ 

3682 

4021 

3034 

3811 

3466 

3948 

3698 

/ 2929 

3815 

2846 

3949 

3699 

4023  

\ 3986 

3829 

3453 

3950 

3700 

4024 

3561 

3831 

3471 

3951 

3701 

4025 

3538 

3838 

3552 

3952  __ 

3511 

4027 

3796 

3839 

3547 

3953 

3512 

4028 

3684 

3840 

3641 

3954 

3513 

4029 

3673 

3841 

3645 

3955 

3514 

4030 

3674 

3842 

3432 

3956 

3432 

4031 

3685 

3843 

3548 

3957 

3516 

4032 

3481 

3844 

3630 

3958 

3517 

4033 

3482 

3845 

3098 

3959 

3518 

4034 

3710 

1488 


DECISIONS  UNITED  STATES  LABOR  BOARD 


A.  DOCKETS  SHOWING  DECISION  NUMBERS  ASSIGNED— Continued 


Docket  No. 

Decision 

No. 

4036 

3711 

4037  

4038  

} 3694 

4040-72 

3768 

4042 

3708 

4044 

3483 

4045 

3484 

4046 

3485 

4048 

31)86 

4050 

3508 

4051 

3712 

4053 

3745 

4056 

3539 

4059 ___ 

3246 

4060 

3246 

4061 

3681 

4062__. 

3697 

4063 

3782 

4064 

3769 

4065 

3691 

4066 

3783 

4068__. 

3063 

4069 

3543 

4071 

3746 

4072 

2832 

4074 

3784 

4076 

3747 

4077_  . 

3068 

4078__. 

3770 

4079 

3612 

4084 

3533 

4085 

3540 

4087 

3748 

4088 

3741 

4090__  

2854 

4091 

3749 

4092 

3534 

4094 

3697 

4095 

3541 

4096 

3544 

4097 

3545 

4098 

3557 

4099 

3546 

4100 

3555 

4101 

3556 

4102__. 

3679 

4103 

3771 

4114 

3910 

4115 

3785 

4116 

/ 2927 

1 3987 

4117 

3750 

4119 

3751 

4122 

3772 

4123 

3687 

4124 

3773 

4125 

3752 

4126 

3786 

4127 

3648 

4130 

3688 

4132 

3562 

4133 

2888 

Docket  No. 

Decision 

No. 

4135 

3648 

4136 

2876 

4137 

3774 

4139 

3753 

4140 

3787 

4141 

3716 

4142 

3788 

4143 

3754 

4144 

3717 

4146 

3718 

4151 

3563 

4153 

3755 

4154 

3742 

4155 

3775 

4156 

2782 

4157 

3719  j 

4158 

3564 

4159 

3587  ! 

4160 

3365 

4161 

3566 

4162 

3567 

4163 /_ 

3571 

4164 

3572 

4165 

3558 

4166 

3573 

4167 

3574 

4168 

3575 

4169 

3576 

4170 

3577 

4171 

3578 

4172 

3579 

4173 

3580 

4174 

3583 

4175 

3581 

4176 

3582 

4177 

3660 

4178 

3584 

4179 

3585 

4180 

3588 

4181 

3589 

4182 

3590 

4187 

3198 

4188 

2831 

4193 

3099 

4194 

3568 

4196 

3591 

4197 

3789 

4198 

3435 

4200 

3756 

4201 

3911 

4202 

3720 

4203 

2857 

4205 

3798 

4206 

3721 

4207 

3796 

4208 

3722 

4209 

3723 

4210 

2858 

4211 

3796 

4212 

2859 

4213 

3692 

4214 

*2776 

Docket  No. 

Decision 

No. 

4214-111 

3796 

4215 

*2776 

4216 

3724 

4217 

3725 

4220 __  

3744 

4221 

3672 

4222  __  

3693 

4223 

3733 

4224 

3695 

4225 

3696 

4226 

3106 

4226-24 

2785 

4226-57 

2886 

4227 

3734 

4228 

3735 

4229 _ 

3736 

4230 

3737 

4233 

3738 

4237 

3739 

4238 

3808 

4239 

3790 

4240 

3797 

4241 

3912 

4242 

3823 

4243 

3791 

4244 

2860 

4245 

3569 

4246 

3809 

4247 

3800 

4248 

3824 

4249 

3801 

4250 

3802 

4251 

3675 

4252 

3896 

4253 

2813 

4254 

3432 

4255 

3106 

4256 

3757 

4257 

3432 

4258 

3758 

4259 

3897 

4260 

3759 

4261 

3899 

4262 

3760 

4264 

3796 

4265 

2833 

4266 

3731 

4267 

3592 

4268 

2861 

4270 

2882 

4272. , 

2863 

4273 

3529 

4274_  

3913 

4277 

3900 

4278 

3825 

4281 

3914 

4282 

3915 
f 2781 

4284 

3003 
{ 3713 

4285 

3603 

4286 

3803 
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Docket  No. 

Decision 

No. 

Docket  No. 

Decision 

No. 

4287 

3901 

! 4358 

3811 

4423 

3622 

4288 

2886 

4359  

3924 

4424 

4289 

3106 

4360 

3847 

4425 

4290 

2790 

; 4361 

3848 

4426 

4291 

3916 

4362 

3925 

! 4427 

2886 

4293 

3804 

4363 

3926 

4428 

4294 

3805 

4364 

3107 

i 4429 

4295 

3917 

4365 

3606 

i 4431 

4296 

3918 

4367 

3796 

! 4432 

3623 

4298 

2774 

i 4368 

3173 

! 4433 

3624 

4299 

3806 

4369 

3927 

4434 

3842 

4300 

2887 

4370 

3849 

i 4435 

3933 

4300-95 

3063 

4372  

3928 

! 4436 

2886 

4300-156 

2886 

4373 

3130 

4437 

3881 

4302 

3844 

4374 

2837 

4438 

3593 

4303 

3919 

4375 

3880 

4440 

3934 

4305 

3115 

4376 

3929 

4441 

3935 

4307  .. 

3920 

j 4377 

2836 

4442 

3851 

4309 

3761 

4378 

3607 

4445 

3829 

4311 

3762 

4379 

3608 

1 4446 

3936 

4313 

3610 

4380 

3609 

4447 

3937 

4314. 

] 

4381 

3614 

4449 

3852 

4315 

| 2886 

4382 

3615 

4450 

3938 

4316 

I 4383 

3616 

4451  

} 2838 

4317 

3604 

i 4384 

2886 

4452 

4318 

] 

I 4385 

3617 

! 4453 

3853 

4319 

| 2886 

: 4386 

2886 

4454  

3830 

4320 

I 4388 

*2776 

4455 

3432 

4321  

3605 

4389 

3930 

4456 

2838 

4322  

4390 

3828 

4457 

3831 

4323  

4391 

3850 

1 4458  

3939 

4324  

2886 

4392 

3812 

4459  

3854 

4325  

4395 

3931 

4460.  

3832 

4326  

4396 

3932 

4461  _ _ _ 

3833 

4327  

4397 

2838 

4462  

3940 

4328 

3613 

4398 

2892 

; 4463 

3834 

4329 

2886 

| 4399 

3100 

4464 

3083 

4330 

3764 

■ 4400 

2906 

4465  

3857 

4331 

3921 

i 4401 

3618 

1 4466 

3941 

4332 

3124 

i 4402 

i 4467 

2834 

4333 

3765 

! 4403 

1 4468  

2835 

4334 

3845 

4404 

i 4469  

3266 

4335 

3082 

I 4405 

1 4471 

3858 

4338.. 

3763 

4406 

> 2886 

1 4472 

3859 

4339 

3766 

i 4407 _ 

! 4473  

3942 

4340 

3740 

! 4408 

4474 

3661 

4343 

3732 

| 4409 

1 4475 

3626 

4344 

3826 

i 4410  . 

/ 3594 

4347 

3810 

4411 

4476 

\ 3819 

4348 

3794 

4413 

3619 

4477  

3595 

4349  

3827 

4414 

2886 

4478 

3596 

4350 

3922 

4415 

3628 

4479 

3597 

4351 

3923 

4416 

2886 

4480 

3598 

4352 

3102 

4418 

3620 

4482 

3599 

4353 

3103 

4419 

2886 

4483 

3600 

4355 

2894 

4420 

3621 

4484 

3637 

4356 

3795 

4421 

} 2886 

4485 

3266 

4357 

3846 

4422 

4486 

3963 
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Decision 

No. 

Docket  No. 

Decision 

No. 

Docket  No. 

1 Decision 
No. 

4487 

3883 

4556 

3318 

4645 

3432 

4488  

3943 

4557  _ 

3226 

4646 

/ 3153 

4490  __ 

3944 

4558 

3325 

1 3586 

4492 

2898 

4560 

3326 

4647 

3767 

4494  

3860 

4561  _ 

3954 

; 4648__ 

3328 

4495 _ _ 

3945 

4562 

} 3767 

4658 

4496  _ ___  _ 

3861 

4563 _ 

; 4659  _ 

| 3767 

4497  ___  __  __ 

2899 

4564 

3654 

4660 _ 

3432 

4499 

3862 

4565 

3655 

4661 

4500  _ 

3863 

4566 

3955 

4662 

4501  ___ 

3864 

4568 

3884 

4663 

> 3990 

4502 

3964 

4570 

3872 

4664 

4503 

2886 

4571 

3063 

4665 

4504 

/ 3101 

4572 __  

3989 

4668_  

j' 

\ 3946 

4573 _ 

3956 

4672 ! 

[ ' 3887 

4505 

3865 

4574 

3957 

4676 

4506  ___  __ 

3965 

4575  _ 

3873 

4680  ______ 

3092 

4507  _ 

3866 

4577___  

3116 

. 4684 

4508  

3867 

4579 

} 3767 

4685 

4509___ 

3843 

4580 

4686 

4510  ___  ___ 

3887 

4581  

3958 

4687  

3796 

4511  _ 

2886 

4582 __  

3874 

4688  

4512 __ 

3868 

4583 

3813 

4689 

4513 

3869 

4584 

3838 

4690 

4514 

3947 

4586 

3178 

4691 

3120 

4515 

3948 

4587 

3531 

4692 

3392 

4516  _ 

3726 

4589 

3656 

4693  

3132 

4517 

3728 

4590  _ 

3349 

4694.  _ ___ 

3962 

4518.  

3949 

4591 

3729 

4696 

3993 

4519 

3966 

4592 __  

3677 

4701 

3310 

4520 

3835 

4593 

3657 

4702 

3822 

4522  _ _ 

3638 

4594 

3658 

4703 

3887 

4523 _ _ 

3035 

4595_ 

3676 

4705  

3817 

4525_ _ _ 

3266 

4596  _ 

3678 

4706 

3767 

4527_  _ 

3836 

4597_ _ 

3560 

4707 _ 

3660 

4528 

3837 

4598 

3163 

4708 

3270 

4529 ___ 

3121 

4601 

3227 

4709 

3792 

4530_  _ 

3063 

4602 

3388 

4710 

3553 

4531 

3950 

4603 

3117 

4718 

3887 

4533 

3649 

4604 

3959 

4724  _ ___  _ 

3659 

4536 

3870 

4605 __ 

3960 

4725 

3903 

4537 

3639 

4606 __ 

3975 

4726 

3968 

4539 

3650 

4607 

3886 

4727 

3969 

4540 

3651 

4612 

3816 

4729 

3625 

4541 

3652 

4614 

3887 

4730 

3999 

4542 

3653 

4622 

3990 

4737 

3640 

4543  

3323 

4623 

3839 

4744  

3992 

4544 

3324 

4625 

3840 

4745  

3893 

4545.  

3727 

4626  _ 

3327 

4747 __ 

3841 

4546 __  

3951 

4627 

3875 

4748 

3814 

4547 

2775 

4633_ __  

3876 

4749 

3689 

4548 

3952 

4635 

3961 

4751 

3982 

4549 

3871 

4638 

3967 

4752  _ 

3879 

4550 

3882 

4639 

3991 

4761 

3970 

4551 

1 

4640 

3796 

4762  

3904 

4552 _ 

3821 

4641  _ 

3991 

4763  

] 

4553 

4642  

3877 

4764 

3994 

4554 

J 

4643 

} 3767 

4765 

J 

4555 

3953 

4644 

4766 

3888 
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4770 

3995 

4772 

3820 

4773 

3807 

4776 

3996 

4778 

3975 

4787 

/ 3818 

\ 3891 

3855 

4788 

4805 _ 

3975 

4811 

3976 

4822 

3815 

4824 

3887 

Docket  No. 

Decision 

No. 

4840 _ 

3971 

4859 

3885 

4860-47 _ 

3893 

4862 

3977 

4863  _ 

3972 

4872 

3973 

4875 

3974 

4876 

3984 

4877  ___ 

3985 

4878__  

3997 

4881 

3890 

4890 

3887 

Docket  No. 

Decisk, 

No. 

4898 __ 

3978 

4900 

3893 

4901 

3975 

4909  

3979 

4914 

3980 

4915 

3983 

4930  ___ 

3892 

4952 

3902 

4981 _ 

3981 

4986  

3894 

4992.. _ 

3889 

5001 

3975 
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Note— The  asterisk  is  used  to  indicate  addenda  upon  which  interpretations  have  been  rendered 


Docket  No. 

Addendum  No. 

Docket  No. 

Addendum  No. 

Docket  No. 

Addendum  No. 

690  _ _ 

J 1-Dn.  1915 

2092 

1-Dn.  1915 
1-Dn.  2784 
1-Dn.  2776 
1-Dn.  3799 

4039 

| 1-Dn.  2776 

1284  

3295-16. _ 
3989 

4093 

1286 

4118 

1287 

4017 

1 

C.  DOCKETS  SHOWING  INTERPRETATION  NUMBERS  ASSIGNED 


Docket  No. 

Interpretation 

No. 

Docket  No. 

Interpretation 
. No. 

Docket  No. 

Interpretation 

No. 

3505 

1-Dn.  1371  j 
J 1-Dn.  2132 

4150.  _ 

J 1-Dn.  2132 

4538. . _ 

1- Dn.  2443 

2- Dn.  2687 
1-Dn.  2687 
1-Dn.  3537 

4147 

4184 j 

4559. __  _ 

4148 

4185 ! 

4791 

4149 

4186 l 

4897 

1 

Table  2.— TABLE  SHOWING  CASES  DISPOSED  OF 

None. 

Table  3— TABLE  OF  DECISIONS  HAVING  ADDENDA  AND  INTERPRE- 
TATIONS 

A.  DECISIONS  HAVING  ADDENDA  RENDERED  THEREIN 


Decision  No. 

Addenda  No. 

Decision  No. 

Addenda  No. 

1915 

1 

2784 

1 

2776 

1 

3799 

1 

B.  DECISIONS  HAVING  INTERPRETATIONS  RENDERED  THEREON 


Decision  No. 


1371 

2132 

2443 


Interpretation 

No. 

Decision  No. 

Interpretation 

No. 

1 

1 

2687 ... 

l 2 

1 

3537 

1 

o 
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